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PREFACE. 

Thb  importance  to  the  legal  profession  of  having  in  an  available  form 
the  decisions,  which  from  time  to  time  have  been  given  in  oar  Supreme 
Conrt,  must  be  so  obvious  that  it  might  appear  unnecessary  to  say  any- 
thing by  way  of  notice  or  preface  to  the  present  work.  Since  the  granting 
of  the  Royal  Charter,  1626,  only  one  volume  of  Reports  or  Decisions  of 
the  Supreme  Court  have  been  published,  namely,  in  the  year  1829,  con- 
taining the  decisions  of  the  years  from  1817  to  1828. 

I  propose  that  the  present  series  shall  consist  of  about  six  volumes, 
embracing  all  the  reported  decisions  of  leading  cases  of  our  Courts  on 
points  of  law  and  general  interest  The  present  volume,  as  will  be  seen 
by  reference,  embraces  all  the  reported  decisions  from  1884  to  1896,  inclu- 
sive. The  second  volume,  now  in  the  hands  of  the  printer,  will  contain 
the  decisions  from  1874  to  1884,  and  so  on,  down  to  the  date  when  the 
volume  previously  referred  to  was  issued,  each  volume  embracing  about 
ten  years'  decisions. 

I  have  formed  the  present  volume  out  of  such  cases  as  I  deemed  im- 
portant and  instructive,  and  omitted  such  cases  only  as  appeared  not 
important  for  the  current  study  and  practice  of  the  law,  and  which  were 
ouly  an  affirmation  of  principles  long  since  settled  by  English  Courts. 

In  the  work  of  revision  I  have  been  careful  not  to  abridge  any  judg- 
ment except  as  to  the  pleadings  or  statement  of  fiocts,  and  unimportant  as 
regards  the  result  The  reasoning  of  the  Judge  and  the  authorities  cited, 
no  matter  how  prolix,  have  in  no  way  been  retrenched.  In  cases  where 
three  judgments  have  been  given  in  the  same  cause,  I  have  published  in 
full,  without  any  curtailment,  the  one  which  in  every  respect  appeared  the 
fullest    In  but  few  cases  has  a  judgment  standing  alone  been  abridged. 

The  head  note  to  each  case  has  been  constructed  with  a  view  of  putting 
briefly  and  without  unnecessary  use  of  technical  phraseology  the  gist  of 
each  decision.  My  aim  has  been  to  furnish  the  practitioner  with  reports 
of  our  own  Courts  in  such  a  form  that  he  will  readily  find  the  information 
he  requires  for  ordinary  purposes. 


No  criticism  of  the  work  will  be  more  severe  than  uiy  own,  a.«  no  one 
can  be  more  sensible  of  its  manifest  imperfections.  It  was  perforn)e<l 
during  the  pat^t  year,  in  odd  hours  when  free  from  public  and  profe^Monal 
duties,  and  at  no  time  have  I  been  able  to  give  to  it  that  undivided  and 
consecutive  attention  which  I  should  have  liked  to  have  be.«^towed  upon  it. 

If  the  result  should  be  of  use  to  the  profession,  and  the  learning  and 
research  of  those  who  preceded  us  made  available,  then  I  shall  be  amply 
repaid  for  the  toil  and  labour  expended  on  the  book. 

E.  P.  MORRIS.     • 
St.  John's,  March  18th,  1897. 


DECISIONS    OF   THE   SUPREME   COURT   OF 
NEWFOUNDLAND. 


HAYES  V.  CAETEE. 
1884,  January,    Hon.  Mr,  Justice  Pixsent,  D.C.L. 

Trover — Of  fifty  Urns  of  thnber — (honerakip — Special  dawuiffe  arising  to  plaintiff  hy 
reason  of  conversion. 

The  plaintiff  claims  $1,000  (Umages  for  taking  ami  conversion  by  defendant  of 
fifty  tons  of  timber.  Defendant  alleges  be  purchased  from  vendor,  who  sold  to 
plaintifi,  and  before  the  property  had  passed  to  him. 

Held — ^That  the  plaintiff  is  entitled  to  recover  for  thirty  tons,  that  quantity  hav- 
ing passed  to  him  before  it  wns  wld  the  second  time  to  the  defen<lant  by  the 
original  vendor. 

This  case  was  partly  tried  before  me,  at  tlie  Bay  of  Islands, 
on  the  last  Southern  Circuit,  and  the  final  hearing  deferred  to  a 
sitting  before  me  in  St.  John's,  for  the  purpose  of  enabling  the 
parties  to  take,  before  an  Examiner,  evidence  of  some  absent  wit- 
nesses. 

The  examinations  having  been  taken  and  returned,  the  case 
has  lately  been  heard  and  argued  upon  the  whole  evidence,  be- 
fore me,  in  St.  John's. 

The  action  is  one  in  which  the  plaintift*  claims  from  the 
defendant  One  thousand  dollars  damages,  for  the  taking  and 
conversion  by  the  defendant  of  fifty-two  tons  of  timber,  alleged 
to  be  the  property  of  the  plaintiff,  inclusive  of  special  and  con- 
sequential damage,  arising  from  such  appropriation,  by  reason 
of  the  plaintiff  being  unable  to  fill  up  a  barque  chartered  for 
him  by  Messrs.  Shirran  &  Pippy,  and  being  thus  at  the  loss  of 
dead  freight  upon  fifty  tons  short  shipped. 

The  plaintiff's  case  is  that  one  Gilker,  a  dealer  of  his,  bein^ 
in.  debt  to  him,  agreed  to  cut  timber  for  him  at  the  rate  of  four 
dollars  per  ton,  to  be  cut  at  a  selected  spot,  the  roads  to  the 
place  to  be  made  by  Gilker,  the  plaintiff  to  find  the  team  and 
haul  the  timber  away.  The  plaintiff  states  that  Gilker,  accord- 
ing to  his  own  measurement,  cut  one  hundred  and  six  tons,  and 
marked  them  with  the  letter  H.,  and  he  (plaintiff)  hauled  all 
this  timber  except  seventeen  tons  still  in  the  woods ;  it  was 
placed  in  raft.     He  states  that  on  27th  or  28th  May,  Gilker 
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asked  him  to  come  and  take  the  timber  away,  and  gave  the  quan- 
tity as  106  tons,  and  for  that  quantity  received  credit  on  account. 

In  the  hitter  part  of  May,  or  beginning  of  June,  the  defen- 
dant (Carter)  took  away  fifty  tons  of  this  timber,  chiiming  that 
Gilker  had  sold  that  quantity  to  him. 

The  plaintiff  had  relied  upon  this  timber  for  the  loading  of 
his  chartered  Barque,  and  he  was  consequently  fifty  tons  short, 
for  which  he  has  had  to  suffer  in  dead  freight  charged  to  him. 
The  value  of  the  timber  on  the  spot  appears  to  be  five  dollars 
per  ton. 

The  defendant  (Carter)  stated  that  Gilker,  being  in  debt  to 
him,  gave  him  three  notes  which  he  did  not  pay ;  that  he  issued 
an  attachment  against  Gilker,  and  seized  under  it  a  raft  of  tim- 
ber he  believed  to  be  (bilker's,  and  out  of  that,  with  Gilker's 
consent,  got  thirty  tons,  having  previously  received  from  him 
twenty  tons  wliich  Gilker  measured  out  to  him. 

The  first  point  then  for  determination  in  this  case  is  the 
ownership  of  the  timber.  If  the  property  had  passed  from 
Gilker  to  Hayes,  prior  to  the  delivery  to  Carter,  the  plaintiff 
would  be  entitled  to  it;  if  not  the  defendant  would  be  entitled 
to  stand  upon  his  delivery  and  possession. 

The  defendant's  principal  witness  is  Gilker  himself,  who 
swears  that  the  only  agreement  he  had  with  plaintiff  was  his 
assent  to  a  verbal  request  of  plaintiff  to  "  go  cut  what  timber 
you  can,  bring  it  in  to  my  boom,  and  I  will  give  you  five  dollars 
a  ton  for  it." 

He  denies  having  cut  and  delivered,  under  this  agreement, 
more  than  about  forty-six  tons,  and  he  avers  that  that  delivery 
took  place  in  July,  and  he  categorically  denies  nearly  every 
statement  made  by  the  plaintiff 

We  have  thus  the  evidence  of  three  persons,  all  about  equally 
interested  in  this  case,  and  I  have  to  look  for  the  necessary  light 
as  to  the  truth  to  the  testimony  of  more  independent, witnesses. 

Sergeant  Bartlett  the  oflBcer  who  executed  the  writ  of  at- 
tachment on  the  7th  June,  swears  that  when  defendant  pointed 
out  the  property  for  him  to  attach,  the  timber  was  in  rafts  in 
the  boom,  some  marked  H.,  some  M.  J.  H.,  and  Gilker  then  and 
there  stated  to  this  witness  that  these  were  Hayes's  logs ;  but 
he  (Gilker)  afterwards  made  an  arrangement  with  Carter  and 
gave  him  thirty  tons  out  of  the  raft.  Thomas  Whelan  testifies 
that  he  being  in  the  plaintiff's  employ,  was  sent  by  him  to  secure 
the  timber  in  Hughe's  Brook  about  27th  May,  a  week  before  the 
attachment     He  was  sent  to  take  the  logs,  put  them  in  a  raft. 
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and  secure  them  for  Hayes.  (Jilker  went  with  him,  helped  him 
to  secure  tlie  logs,  and  marked  them  H. ;  that  Gilker  told  him 
this  timber  belonged  to  phiintiff ;  that  he  had  settled  up  with 
him  that  day,  and  given  it  to  him,  and  that  he  allowed  the 
quantity  to  be  106  tons. 

Plaintifif's  daughter,  Ellen,  swears  to  Gilker*s  directing  her  to 
credit  106  tons. 

Watson's  evidence  for  the  defendant  is  to  the  effect  that  he 
helped  ( Jilker  to  measure  lumber  on  the  5th  and  7th  of  June, 
and  that  some  of  it  was  saittered  on  the  beach.  It  appears  to 
me  he  must  be  in  error  in  his  dates,  or  that  this  was  a  measure- 
ment done  in  Carter's  interest  after  much  of  tlie  property  had 
vested  in  Hayes. 

It  has  not  been  made  sutticiently  clear  to  my  mind  that  Carter 
i^eceived  the  tirst  twenty  tons  after  the  allotment  and  delivery 
of  the  timber  to  Hayes,  and  the  burthen  of  proof  is  upon  the 
plaintift* 

It  is  abundantly  clear  to  me  that  he  appropriated  at  least 
thirty  tons  of  timber,  the  property  in  which  had  fully  vested  in 
Hayes  before  the  attachment. 

As  to  the  special  damage  arising  from  dead  freight,  it  is  un- 
necessary for  me  to  determine,  whether  under  other  circum- 
stances the  defendant  might  be  liable  in  damages  for  that. 
There  is  this  fact  in  the  present  case  which  relieves  him  of  it^ 
and  which  is  to  be  found  in  the  evidence  of  Mr.  Barron,  the 
Custom-house  officer,  to  whom  Hayes  (plaintiff)  stated  that 
Carter  offered  to  sell  him  enough  to  fill  the  ship's  charter. 

On  the  whole  case  I  give  judgment  for  the  plaintiff  in  the 
sum  of  8150. 

Mr.  Morison  for  the  plaintiff. 

Mr.  ffMara  and  Mr.  R.  McNeily  for  the  defendant. 
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1884,  Fehuaiij.    Hox.  Sir  F.  B.  T.  Carter,  C.  J. 

Statute  of  Frauds— Side  of  Goods — Xo  Memorandum  in  %m'iting—Non-delitery, 

The  plaiutiif  agreed  to  famish  1500  Railway  8leei»er8  to  deleiulants  at  a  value  of 
$ftOO.  Defendanta  refused  to  take  ilelivery.  Plaiutiif  ready  to  ileliver.  No 
part  of  sleepers  delivered.    Contract  not  in  writing.    Nothing  given  in  earnest. 

Hdd — There  being  no  memorandum  in  writing,  no  earnest  money,  no  delivery 
actual  or  constructive,  no  acceptance  by  vendee,  the  plaintiff  was  not  entitled 
to  recover. 

The  plaintiff  has  sued  the  defendants  for  the  value  of  fifteen 
hundred  railway  sleepers,  which,  it  is  alleged,  he  was  to  cut  and 
have  delivered  to  the  defendants  of  specified  sizes,  material  and 
quality,  at  twenty-five  cents  each,  by  agreement  made  between 
them ;  and  although  the  plaintiff*  did  so  cut  and  offer  to  the 
defendants,  yet  they  refused  to  receive.  There  is  also  the  com- 
mon count  for  work  and  materials,  etc.  Claim  :  Five  hundred 
dollars. 

The  plaintiff  stated  that  according  to  advertisement  for  ten- 
ders he  tendered  for  fifteen  hundred  sleepers  to  defendants,  but 
the  agent  (Sir  A.  Shea)  said,  after  two  conversations,  he  would 
only  take  one  thousand  from  him,  the  plaintiff  saying  that  he 
would  rather  have  the  tender  torn  up  than  have  any  obstacle 
about  it ;  to  which  the  agent  replied,  "  No ;  go  on,  cut  the  tim- 
ber according  to  my  word,  I  am  able  to  fulfil  it."  Simon  Gooby 
and  Sir  W.  V.  Whiteway,  the  latter  of  whom  wrote  the  tender 
for  plaintiff,  were  in  the  office  at  the  time ;  he  was  told  the 
sleepers  should  be  cut  and  left  on  the  bank,  and  that  in  the 
spring  a  man  would  be  sent  on  to  survey  them,  the  agent  re- 
marking that  he  could  not  say  at  what  particular  place  they 
should  be  delivered ;  there  were  no  further  directions.  The 
plaintiff  cut,  prepared  and  placed  the  sleepers,  as  directed,  on 
the  bank  at  considerable  expense ;  and  they  were  as  good  a  run 
as  any  he  had  seen,  but  there  might  be  some  cullage  among 
them.  Plaintiff  appointed  Mr.  John  Steer  to  act  for  him,  and 
to  enquire  what  further  should  be  done.  In  the  fall  of  1882 
he  brought  the  sleepers  to  St  John's;  went  to  the  agent's  office 
for  payment;  did  not  see  him,  and  getting  no  satisfaction  took 
them  back  again  and  put  them  on  his  own  premises,  where  they 
remained  ready  to  be  surv^eyed  and  delivered  on  payment;  the 
freight  in  carrying  to  and  from  St.  John's  about  £15.  On  cross- 
examination  plaintiff  stated  that  at  Mr.  Steer's  (his  supplying 
merchant)  request  he  brought  the  sleepers  to  St.  John's;  no 
particular  bank  was  mentioned  where  to  place  them,  nor  told 
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when  to  deliver  them ;  he  had  no  conversation  with  the  agent 
after  the  tender  in  November,  1881.  Others  cut  in  the  neigh- 
borhood as  he  did,  who  were,  he  believes,  nearly  all  paid. 

Simon  Gooby  substantially  confirms  the  plaintiff  as  to  his 
tender  and  the  arrangement  for  cutting  a  thousand  sleepers, 
and,  generally,  as  to  what  passed  in  Sir  A.  Shea's  office  at  the 
time,  and  that  the  latter  told  him  he  did  not  exactly  know 
where  they  were  to  be  landed.  On  cross-examination  he 
(witness)  had  also  tendered,  but  got  no  satisfaction  about  it ; 
is  a  brother-in-law  of  plaintiff*,  but  not  concerned  with  him  \ 
did  not  see  plaintiff's  tender. 

Sir  A.  Shea  was  examined  for  defendants,  who  stated  he  was 
agent  for  them  in  St.  John's  the  time  the  alleged  contract  was 
made,  that  he  made  no  contract  with  plaintiff  for  sleepers.  All 
contracts  made  for  them  were  in  writing;  there  may  have  been 
a  tender,  and  thinks  there  was  one  which  did  not  result  in  a 
contract ;  does  not  remember  the  plaintiff  coming  to  St.  John's 
with  sleepers.  On  cross-examination  he  stated  he  does  not 
think  or  believe  he  made  any  representation  to  plaintiff.  Sir 
W.  V.  Whiteway  spoke  to  him  about  several  people,  but  had 
no  authority  to  prepare  tenders  from  witness ;  do  not  remem- 
ber plaintiff  asking  to  have  tender  cancelled ;  gave  no  instruc- 
tions to  go  on  except  when  there  was  a  contract  in  writing ;  he 
was  the  only  one  authorized  to  contract  for  the  company. 

On  leave  reserved,  Mr.  John  Steer  was  examined  for  the 
plaintiff,  who  stated  that  he  was  agent  for  the  plaintiff',  who 
wrote  him  about  the  sleepers,  after  which  he  saw  Sir  A.  Shea, 
who  told  him  they  had  men  ready  for  some  weeks  to  send  to 
Random  to  take  delivery  of  the  sleepers  that  plaintiff  had  cut, 
and  advised  him  to  write  the  plaintiff  advising  him  to  lay  them 
on  the  bank  at  Shoal  Harbor,  and  as  soon  as  possible  the  men 
would  be  sent  on  to  tiike  delivery ;  tlie  date  of  witness's  letter 
to  plaintiff  is  10th  April,  1882 ;  knows  the  sleepers  cam^  on 
here,  as  he  thinks  in  the  spring  of  1882,  and  were  taken  back 
again ;  he  can't  say  why  sleepers  brought  here  after  his  letter, 
perhaps  he  advised  plaintiff  to  do  so ;  can't  say  if  sleepers  ever 
at  Shoal  Harbor ;  plaintiff  lived  at  Heart's  Ease. 

Counsel  were  heard  on  both  sides,  and  Mr.  Kent,  Q  C,  having 
prcN-iously  moved  for  non-suit,  contended  that  the  plaintiff  had 
no  cause  of  action,  as  the  seventeenth  section  of  the  statute  of 
Frauds  declared — 

"  That  no  contract  for  the  sale  of  any  goods,  etc.,  for  the  price  of  ten 
pounds  or  upwards  shall  be  good,  except  the  buyer  shall  accept  part  of  the 
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goo<ls  80  sold,  and  .actually  receive  the  same  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that  some  note  or  memoran- 
dum in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to 
lye  charged  by  such  contract  or  their  agent«,  thereunto  lawfully  authorized." 

By  the  9  Geo.  IV.,  c.  14,  sec.  7,  it  is  provided — 

"  That  the  above  enactment  shall  extend  to  all  contracts  for  the  sale  of 
goods  of  the  rxilue  of  Ten  pounds  sterling  and  upwaixls,  notwithstanding 
the  goods  may  be  intended  to  be  deliverea  at  some  future  time,  or  may  not 
at  the  time  of  the  contract  be  actually  made,  procured  or  provided,  or  fit, 
or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for  delivery." 

The  two  Statutes  are  to  be  construed  as  incorporated  together, 
{Headhj  vs.  McLaine,  10  BiTvg,  iS2).  There  certainly  was  no 
note  or  memorandum  in  writing  by  way  of  agreement  or  con- 
tract, nor  was  there  anything  given  in  earnest  or  in  part  pay- 
ment. Was  there  then  a  delivery,  actual  or  constructive,  and 
acceptance  ?  I  do  not  think  there  was  by  one  or  the  other, 
vendor  or  vendee,  as  the  evidence,  to  my  mind,  clearly  shews. 
It  has  been  held  and  is  the  law  that  to  satisfy  the  statute  there 
must  be  a  delivery  of  the  goods  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee,  and  there  must  be  an  accep- 
tiince  by  the  vendee  with  an  intention  of  taking  the  possession 
AS  owner  (Phillips  v.  Bistoli,  2  B.  &  C.  611)  ;  or  in  other  words 
there  must  be  "a  contract  of  sale  and  an  acceptance  and  receipt 
by  the  vendee  in  the  chamcter  of  owner  of  the  goods  contracted 
to  be  sold,  leaving  it  to  parol  evidence  to  shew  what  tlie  precise 
terms  of  the  bargain  were,  per  CrmcdeVy  J.,  in  Tomlinson  vs. 
Staight,  17  C.  B.  707 ;  the  acceptance  must  be  unequivocal 
(Maherley  vs.  Shqyperd,  10  Bing  101),  I  miglit  refer  to  nume- 
rous decisions  to  the  same  efi'ect  which  can  be  found  in  several 
text  works  on  tlie  law  of  contracts.  If  the  plaintiff's  represen- 
tations be  true  he  would  appear  to  have  some  equities,  but  I 
feel  constmined  by  the  sUitutes  referred  to,  which  are  applica- 
ble to  this  case,  to  award  judgment  for  the  defendant. 

Mr,  11.  McNeily  for  plaintiff. 
Mr,  Kent,  Q.  C ,  for  defendants. 
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1884,  March.    Hon,  Mr.  Justice  Pinsent. 

WSl — Construetum  as  affeeUd  by  Codicil — Where  legaUt  dies  before  legacy  vests  in 
him^Aceumulation  legacy. 
Meid— Where  the  legatee  dies  before  the  legacies  bequeathed  him  vest  in  him,  hSs 
executor  can  take  nothing  under  the  bequest.  Where  the  bequest  is  an  accu- 
mulation, of  a  sum  left  in  trust  to  be  put  at  interest,  it  is  in  the  nature  of  a 
joint  tenancy ;  and  one  of  the  legatees  dies  before  the  final  period  of  accumu- 
lation has  arrived,  his  representatives  do  not  share  in  the  accumulation,  and 
his  share  accrues  to  the  others  jointly  interested.  The  yearly  accumulations 
do  not  vest  year  by  year  the  fund  is  indivisible. 

The  ultimate  question  in  this  case  is  the  interest  (if  any)  of 
Laura  Jane  Nisbet  in  the  estate  of  the  late  Neil  MacDougall, 
the  elder,  she  being  the  widow  of  his  son,  Neil  MacDougall,  the 
younger. 

Neil  MacDougall,  senior,  died  in  June,  A.  D.  1875,  leaving 
him  surviving  a  widow  and  seven  children — Neil,  John,  Dougald, 
Donald,  Henrietta,  Thomas  and  Florence. 

In  1872  MacDougall,  the  elder,  had  duly  made  and  executed 
.a  will  by  which  he  directed  that  his  business  of  Oil  Clothes 
manufacture  should  be  carried  on  for  ten  years  from  the  date  of 
that  will  for  the  benefit  and  support  of  his  wife  and  children, 
under  the  management  of  his  son,  Neil,  at  a  salary  of  £120  per 
annum,  subject  to  testator's  widow's  inspection.  The  will  di- 
rected the  manner  of  investment  of  any  surplus  profits,  and 
provided  that  no  distribution  of  the  principal  sum  or  interest 
of  such  investments  should  be  made  until  the  expiration  of  ten 
years  from  the  date  of  the  will. 

The  will  proceeded  to  direct  that  after  the  expiration  of  ten 
years  the  widow  should  have  during  her  life  £270  per  annum 
for  the  support  of  herself,  Henrietta,  Florence  and  Thomas; 
that  Henrietta  should  have  thirty  pounds  a  year  for  apparel 
and  pocket-money  until  her  marriage. 

The  testator  bequeathed  to  his  son,  John,  £500  in  full,  pay- 
able at  the  expiration  of  ten  years. 

He  bequeathed  to  Neil,  after  the  expiraiion  of  that  thru, 
his  two  Factory  buildings,  the  good-will  of  his  business,  and 
£1200,  adding  "and  should  my  son,  Neil,  die  before  the  expi- 
ration of  the  said  ten  years,  and  my  son  Dougald  not  paid  his 
share  he  (t.  e ,  Dougald)  is  to  have  the  factories,  good-will  and 
.amount  aforesaid,  and  to  manage  the  business  at  the  same  com- 
pensation, otherwise  to  become  part  of  my  residuary  estate." 

The  residue  of  the  estate  testator  bequeathed  equally  amongst 
Jbis  children  Dougald,  Donald,  Thomas,  Henrietta  and  Florence, 
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and  the  survivor  or  survivors  of  them ;  and  the  testator  direc- 
ted "  should  any  of  my  said  children  have  married  and  havinff 
died  leave  a  child  or  children  at  the  time  appointed  for  the  die- 
tribtUion"  such  child  or  children  were  to  take  the  parent's 
share. 

In  July,  1874,  testator  made  a  codicil  cancelling  the  legacy 
of  £500  to  John,  and  directing  "  It  is  my  desire  that  all  the  chil- 
dren should  share  and  diare  alike,  John  will  therefore  share  like 
the  others." 

The  testator  by  this  codicil  directs  the  investment  of  a  suffi- 
cient sum  to  provide  the  three  hundred  a  year  for  his  wife  and 
daughter  Henrietta,  and  adds  "  when  this  is  done  and  Neil  paid^ 
the  balitnce  remaining  can  easily  be  a^scertained!' 

This  balance,  he  directs,  shall  be  equally  divided  betweeni 
Dougald,  Donald,  John  and  Thomas. 

By  a  second  codicil,  executed  in  July,  1874,  the  testator  re- 
citing that  he  has  bequeathed  to  his  son,  Neil,  more  than  his 
circumstances  will  warrant,  having  regard  to  the  claims  of  his 
other  children,  bequeaths  him  "  one  thousand  pounds  instead 
of  twelve  hundred,  in  stock  and  cash,  the  stock  to  be  computed 
at  first  cost,  sou-wester  block  and  sewing  machines  to  be  in- 
cluded at  inventory  value,"  and  adds  "  he  is  also  to  get  the  two- 
factories,"  and  then  directs  that  a  sum  equal  to  one-fourth  of 
the  clear  profits  of  the  business  shall  be  lodged  in  the  Union 
Bank  every  year  for  ten  years,  beginning  on  the  first  year  of 
his  (Neil,  jr's)  assuming  the  business,  to  be  lodged  in  the  testa- 
tor's wife's  name,  in  trust  for  the  benefit  of  all  my  children." 

After  the  death  of  his  father,  Neil  MacDougall,  jr.,  managed 
the  Oil  Clothes  business,  but  he  died  in  October,  1876,  leaving, 
him  surviving  his  widow  (Laura  Jane),  one  of  the  present  plain- 
tiflFs,  now  the  wife  of  Alexander  Nisbet ;  and  Neil,  jr.,  by  his 
last  will  and  testament,  bequeathed  all  his  property  to  her  and 
made  her  his  sole  executrix. 

We  are  asked  to  decide  what  construction  the  three  testa- 
mentary papers,  executed  by  Neil  MacDougall,  sr.,  bear  in  their 
eflFect  upon  each  other,  and  with  regard  to  some  of  their  clauses. 

One  position  taken  is  that  by  the  first  codicil  (that  of  18tb 
July,  1874)  all  the  conditions  attached  to  the  bequest  to  Neil 
are  removed,  and,  indeed,  that  its  general  effect  is  to  substitute- 
other  provisions  for  those  elaborately  set  out  in  the  will  as  ta 
carrying  on  the  business,  the  periods  of  vesting,  distribution, 
and  so  forth. 

If  this  codocil  had  stood  alone,  there  would  have  been  great 
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foice  in  the  contentiou,  that  after  investing  a  sum  sufficient  to 
provide  the  three  hundred  pounds  annuities,  Neil,  was  to  be  paid 
absolutely,  and  the  balance  divided  amongst  the  other  sons,  and 
that  when  the  trusts  attaching  to  the  sums  set  apart  to  yield 
the  annuities  were  fulfilled,  the  amount  would  fall  into  the  re- 
sidue and  become  distributable  amongst  all  the  children  men- 
tioned in  the  residuary  clause  of  the  original  will,  with  John 
now  included. 

In  this  view  Neil  would  have  become  entitled  to  the  facto- 
ries and  the  £1200  on  the  death  of  his  father. 

We  do  not  think,  however,  that  we  should  have  construed 
this  codocil,  even  if  it  stood  alone,  as  dispensing  with  the  con- 
ditions attaching  to  Neil's  legacies  in  the  first  will,  but  should 
have  held  that  the  testator  had  undergone  no  change  of  inten- 
tion, and  had  expressed  none  as  to  the  investments  for  annuities 
and  the  distribution  of  other  portions  of  the  estate  being  post- 
poned for  ten  years,  and  being  dependent  for  their  efiect  accord- 
ing to  the  terms  of  the  original  will. 

Any  doubt  raised  upon  these  points  is,  however,  effectually 
disposed  of  by  the  second  codicil  (that  of  July  'ilst,  1874)  by 
which,  in  reducing  Neil's  legacy  of  £1,200  to  £1000,  testator 
expressly  refers  to  its  being  represented  by  stock  and  machi- 
nery, and  speaks  of  the  investment  of  one-fourth  the  profits  of 
•  the  business  for  ten  years,  and  so  forth. 

The  testator  thus  clearly  incorporates  the  three  testamentary 
papers  which  we,  therefore,  hold  must  be  read  together. 

As  Neil,  jr.,  died  before  his  legacies  of  the  £1,200  (reduced  to 
£1,000),  and  of  the  two  factories  vested  in  him,  his  executrix 
can  take  nothing  under  these  bequests. 

We  have  experienced  no  little  difficulty  in  construing  the 
last  clause  and  bequest  of  the  last  codicil,  which  directs  that  a 
sum  equal  to  one-fourth  of  the  clear  profits  of  the  business  shall 
be  lodged  in  the  Union  Bank,  year  by  year,  for  ten  years  in  the 
name  of  the  testator's  wife,  "  in  trust,"  as  the  testator  expresses 
it,  "  for  the  benefit  of  all  my  children." 

If  this  legacy  were  to  be  taken  as  superseding  all  the  former 
bequests  relating  to  the  application  of  profits  and  reservation 
of  annuities  and  so  forth,  then  if  the  prosecution  of  the  busi- 
ness represented  any  clear  profit  it  would  appear  that  one- 
fourth  of  such  profit  would  require  to  be  absolutely  set  aside- 
"in  trust  for  all  the  children."  This  language  ex  vi  terviini, 
-  would  include  Neil ;  and  if  Neil  had  survived  the  final  period 
of  accumulation  he  would  have  been  entitled  to  share  in  this* 
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fourth  with  the  other  members  of  the  class,  but  he  did  not  so 
BUrvive,  and  the  words  of  the  bequest  are  in  our  opinion  strictly 
those  of  a  joint  tenancy,  and  his  share  would  consequently 
accrue  to  the  others  of  the  class.  It  is  suggested  that  the 
yearly  accumulations  might  be  held  to  vest  year  by  year ;  we 
do  not  think  the  bequest  is  capable  of  that  construction,  but 
that  the  fund  is  indivisible  and  must  be  regarded  in  its  entirety 
After  the  ten  years'  accumulations. 

As  the  difficulties  in  this  case  have  arisen  from  the  confused 
and  complicated  language  of  the  testamentary  papers,  let  the 
parties  to  this  suit  have  their  costs  as  between  party  and  party 
out  of  the  general  estate. 

Mr,  Boone  and  Mr.  Johnson  for  Mrs.  Nisbett  and  others. 

Solicitor  General,  (Mr.  Winter),  and  Mr.  Morison,  for  the  ex- 
ecutors Neil  MacDougall,  senior,  and  others. 


DUDEE  V.  DUDER 
1884,  March.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

^Vill — Construction — Lapsed  Uffocy — '*  Xew/oundland  Wills'  Act"  17th  section — 
Meaning  of  words  "living  at  time  of  death  of  testator" — Legacies  to  ten- 
ants in  common  nomination  when  legatee  predeceases  testator. 


The  NewfoDudland  Wills'  Act,  Consolidated  Statutes,  17th  section— (a 
English  Act,  1  Vic,  cap.  26,  sec  33),  provides  "where  any  person  being  a 
child,  or  other  issue  of  the  testator,  to  whom  any  property  shall  be  devised,  or 
bequeathed,  for  any  estate  or  interest,  not  determiuable  at  or  before  the  death 
of  such  person  shall  die  in  the  life  time  of  testator,  leaving  issue,  and  any  such 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the  testator ; 
such  devise  or  bequest  shall  not  lapse  but  shall  take  effect." 

Held — That  a  child  en  ventre  sa  mere—  the  father  legatee — having  predeceased 
the  testatrix,  is  to  be  regarded  as  issue  "living"  at  the  death  of  testatrix,  and 
that  the  legacy  does  not  lapse.  Where  legacies  are  given  to  legatees  as  tenants 
in  common  nomination,  if  any  die  before  the  testator,  their  portion  or  share 
would  lapse  into  the  general  estate. 

The  bill  in  this  case  states  that  Mrs.  Mary  Elizabeth  Duder, 
late  of  St.  John's,  widow,  who  died  there  in  the  month  of  De- 
cember, 1881,  among  other  bequests,  bequeathed  as  follows: — 
Second :  "  I  give,  devise,  and  bequeath  all  my  land,  situate  on 
the  north  side  of  the  Circular  road,  in  St.  John's,  aforesaid,  to 
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the  eastward  of  property  belonging  to  March's  estate,  to  my  two 
sons,  Edwin  John  and  Arthur  George,  to  be  equally  divided 
between  them.  Third :  I  give,  devise,  and  bequeath  all  the  re- 
sidue of  my  estate,  effects  and  property,  both  real  and  personal, 
whatsoever  and  wheresoever,  to  my  said  sons,  Edwin  John  and 
Arthur  George,  share  and  share  alike."  She  appointed  the  said 
Edwin  John  and  Arthur  George,  executors. 

The  said  Arthur  George  pre-deceased  his  mother  in  the  month 
^f  December,  1881,  and  the  said  minor  mentioned  among  the 
parties  plaintiffs,  is  his  son  by  the  said  Isabel  Duder,  and  was 
born  on  the  2nd  May,  1882,  over  four  months  after  the  death 
of  his  father,  Arthur  George,  to  whose  estate  the  said  Isabel 
Duder  was  duly  appointed  administratrix,  and  the  said  Prescott 
Emerson  was  duly  appointed  guardian  to  the  estate  of  the  said 
infant. 

The  defendant,  as  alleged,  entered  into  possession  of  the  said 
land,  received  the  profits  and  also  compensation  for  part  of  it 
taken  for  railway  purposes. 

The  bill  prays  that  the  rights  of  the  parties  may  be  declared ; 
that  the  bequest  of  the  said  land  to  the  said  deceased,  Arthur 
<Jeorge,  as  a  tenant  in  common  with  the  said  Edwin  John,  may 
be  decreed  to  be  vested  in  both  or  one  of  the  plaintiffs,  and  that 
the  said  defendant  be  ordered  to  account,  &c. 

The  defendant,  by  his  answer,  admitting  the  material  state- 
ments in  the  bill,  states  that  after  the  making  of  the  said  will, 
the  said  testatrix.  Mary  Elizabeth  Duder,  made  a  codicil  there- 
to, as  follows :  "  The  within  named  Arthur  George  Duder  hav- 
ing died,  I  give,  bequeath,  and  devise  all  of  the  share  of  the 
residue  of  my  estate,  which  is  by  the  within  will  bequeathed  to 
Arthur  George  Duder,  unto  the  within  named  Edwin  John 
Duder,  and  in  all  other  respects  I  ratify  and  confirm  the  within 
will,  and  I  make  this  as  a  codicil  to  the  within  will  of  the  12th 
day  of  May,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-one." 

That  the  said  will  and  codicil  were  duly  proved  and  probate 
granted  to  the  defendant  on  the  23rd  January,  1882 ;  the  defen- 
dant claims  the  said  land  as  his  own,  and  prays  that  the  bill  be 
dismissed  with  costs. 

The  Solicitor  General  and  Mr.  Boone  for  the  plaintiffs. — The 
codicil  sufficiently  confirms  the  bequest  to  prevent  a  lapse,  and 
is  a  republication  of  the  will  There  was  issue  living  of  the 
legatee  at  the  death  of  the  testatrix.  A  child  en  ventre  in  the 
<5ontemplation  of  the  17th  section  of  title  5,  "  Of  Wills  and  Tes- 
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taments,"  Consolidated  Statutes,  1872,  renders  the  bequest  a& 
eflectual  as  if  the  legatee  had  outlived  testatrix.  [Cited  Doe 
dem,  Clarke  vs.  Clarke,  2  H.  B,  400.  Doe  dem,  Lancashier  vs. 
LancasJiier,  6  D,  &  E.  4^.] 

The  Attorney  General  for  the  defendant. — ^The  codicil  shews 
intention  to  revoke  all  bequests  to  Arthur  George  Duder,  and 
to  be  so  construed  if  such  intention  can  be  gathered  from  the 
context.     [Jarmyn  on  Wills,  7  Sim.  208,  5  Ves.,  4^3.] 

Under  the  Wills*  Act  the  term  "  living"  at  death  of  testatrix, 
means  born  at  such  time.  There  was  no  lapse,  as  this  was  a^ 
bequest  to  a  class,  and  the  whole  vested  in  the  defendant  as  the 
survivor.    [  Williams  on  Exrs.,  1879,  Ed  1222,  and  cases  cited.} 

The  most  important  point  to  be  disposed  of  in  this  case  is, 
that  which  arises  and  on  which  the  plaintiffs  mainly  rely  in 
sustainment  of  their  position  under  the  17th  section  of  our 
Wills'  Act,  referred  to  in  the  argument,  which  corresponds  with 
and  in  fact  was  copied  from  the  33rd  section  of  the  English 
Act,  1st  Victoria,  cap.  26,  as  follows : — 

"  Where  any  perjson,  being  a  child  or  other  issue  of  the  testator,  to  whom 
any  property  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person,  shall  die  in  the  life- 
time of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  nap- 
pened  immediately  after  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will." 

The  question  under  this  section  is  whether  a  child  en  ventre 
m  mere,  about  whose  legitimacy  there  is  no  doubt,  the  father, 
legatee,  having  pre-deceased  the  testatrix,  is  to  be  regarded  as 
issue  "  living"  at  the  death  of  the  testatrix  so  as  to  prevent  a 
lapse.  So  far  as  I  am  aware  there  is  no  case  to  be  found  since 
the  English  Wills'  Act  upon  which  any  question  was  raised  in 
a  similar  matter  to  this,  as  to  the  construction  to  be  placed  on 
the  words  of  the  33rd  section,  or  our  17th  section  referred  to  ^ 
and  it  is  not  unreasonable  to  infer  that  the  ruling  of  the  courts 
had  so  established  the  principle  of  law  that  it  was  regarded  a& 
of  too  settled  a  character  to  admit  of  doubt.  It  will  be  observed 
that  the  benefit  of  this  clause  is  confined  to  a  person  being  a 
child  or  other  issue  of  a  testator  who  shall  die  in  his  life-time,, 
leaving  issue  living  at  his  death,  and  not  in  general  terms  as 
applying  to  all  legatees,  and  the  object  in  view  would,  as  it  ap- 
pears to  lae,  be  to  a  great  extent  defeated  if  a  different  inter- 
pretation were  placed  on  the  term  living  than  given  in  numerous 
decisions,  as  regards  a  child  en  ventre  of  a  legatee,  for  whom  and 
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livhose  issue  natural  affection  would  induce  a  testator  so  related 
to  provide.  In  a  matter  involving  such  serious  consequences 
the  Legislature  would  be  careful  to  use  terms  having  in  law  a 
^lefined  meaning,  and  not  leave  the  construction  open  to  con- 
tention where  avoidable.  The  Act  does  not  say  "  issue  born," 
which  is  to  be  distinguished  from  living,  and  yet  so  far  have 
the  courts  gone  to  extend  the  benefits  of  bequests  to  posthum- 
ous children,  that  in  the  case  of  Trovei*  vs.  Butt,  1  Law  J.  C/tanc., 
115,  *'  it  was  decided  that  a  bequest  of  personalty  in  trust  for 
all  the  children  of  the  testatrix's  nephew,  horn  in  the  life-time 
jof  the  testaiinx,  included  a  child  of  which  the  wife  of  the  nephew 
was  enciente  at  the  death  of  the  testatrix,  although  not  born 
until  several  mouths  after  such  decease "  This  doctrine  was 
sustained  by  Lord  Chancellor  Westbury  in  Blasson  rs.  Blassa/i, 
34  L.  J,  Chanc.,  p.  18.  In  the  cases  of  Lanccishier  vs.  Lancashier, 
and  Clarke  vs.  Clarke,  cited  at  the  bar,  which  refer  to  numerous 
adjudiciitions,  Lord  Kenny  on  in  the  first  of  these  cases  says, 
•'that  it  would  be  contrary  to  law,  justice  and  good  sense,  and 
every  principle  on  which  the  doctrine  of  Wills,  both  in  Ecclesi- 
astical and  Common  Law  Courts,  is  founded,  to  determine  that 
there  is  any  difference  in  this  respect  between  a  child  actually 
born  and  a  posthumous  child,"  and  in  the  other  case  by  Chief 
Justice  Eyre,  "that  an  infant  en  ventre  sa  mere,  who  by  the 
couree  and  order  of  nature  is  then  livin{/  comes  directly  within 
the  description  of  children  living  at  the  time  of  his  (testator's) 
decease,"  and  by  Bullen  J."  It  is  now  laid  down  as  a  fixed 
principle  that  whenever  such  a  consideration  would  be  for  his 
benefit,  a  child  en  ventre  sa  mere  shall  be  considered  as  absolute- 
ly born,  and  to  all  intents  and  purposes  a  child  as  much  as  if 
born  in  the  father's  life-time,  and  consequently  is  entitled  under 
the  statute  of  distributions,  Williams  on  Exec.  1606,  and  cases 
there  cited.  A  child  en  verUre  sa  mere,  is  a  child  in  esse  and 
may  have  a  name  by  reputJition,  per  Lord  St.  Leonard's  in  re 
Coniuyr,  2  J.  and  Lot.,  p.  460  Tlieohold  on  Wills  238,  '3  Ed. 
I  think  it  unnecessrry  to  refer  to  many  other  cases  to  the  same 
•effect  In  the  construction  of  statutes,  the  courts  have  great 
regard  to  the  legal  meaning  which  has  been  attached  to  terms 
with  reference  to  a  particular  subject,  and  would  be  very  indis- 
posed to  place  an  interpretation  in  opposition  to  a  long  current 
of  authorities.  Wilberforce  on  statutes.  Xow,  is  there  anything 
in  the  testamentary  documents  to  shew  with  reference  to  the 
qualifying  provision  at  the  end  of  the  17th  section,  ''  unless  a 
contrary  intention  shall  appear  by  the  will"  that  the  testatrix 
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did  not  intend  that  "  the  issue"  meant  by  this  section  should 
take.  I  think  otherwise  as  by  the  codicil,  whilst  she  expressly 
revoked  the  share  of  Arthur  (ieorge  in  the  residue,  and  be- 
queathed it  to  the  defendant,  immediately  following  is  "and  in 
all  other  respects  1  ratify  and  confirm  the  within  will,"  although 
on  reference  to  autliorities  I  do  not  regard  tliis  would  be  suffi- 
cient of  itself  to  prevent  a  lapse  but  for  the  statute,  yet  it  may 
be  accepted  as  indicating  no  alteration  in  the  original  intention 
to  leave  the  gift  of  the  land  in  qnestion  untouched,  therefore 
"  no  contrary  intention  appears." 

The  Attorney  General  contended  that  this  was  a  gift  to  a 
class  and  as  such,  on  the  death  of  Arthur  George,  the  right  in 
the  whole  would  belong  to  the  defendant  as  survivor.  In  this 
position  1  do  not  concur,  and  think  there  is  a  clear  ilesyjnatw 
personnrvm ;  the  gift  is  "  all  my  land,  &c.,  to  my  two  sons,  Edwin 
John  and  Arthur  George,  to  be  equally  divided  between  them." 
In  the  recent  case  of  Skiers  rs,  Ashtoorth,  in  re  Jacksoii  Chayw., 
Vol.  oJ.  W.  It ,  J94y  the  principal  decisions  on  this  subject  are 
reviewed.  In  re  Stanlurpes  Trusts,  J7  Bear ,  JOl,  a  leading  c<ise 
on  class  construction,  having  regard  to  the  form  of  the  gift  on 
which  the  question  in  such  cases  mainly  depends,  the  Master 
of  the  Rolls,  in  giving  judgment,  says: — *'  I  think  this  is  a  gift 
to  A  class,  though  in  my  opinion  not  a  very  clear  Ciise.  If  it 
had  been  a  gift  in  trust  for  Ihese  four  daughters,  H ,  M.,  C.  and 
A.,  and  their  issue,  and  it  had  stopped  there,  I  should  have  been 
clearly  of  opinion  that  it  was  not  given  to  a  class,"  which  I  may 
say  in  form  and  principle  is  substantially  the  same,  but,  if  any- 
thing, more  favomble  to  a  class  than  this  case  which  expressly 
gives  the  land  equally.  By  reference  to  that  case  it  will  be  seen 
that  the  testator  bequeathed  his  estate  for  his  then  living  daugli- 
ters,  naming  them  and  other  daughtern  that  might  be  born  there- 
after, shewing  that  daughters  as  a  class  were  there  intended  to 
be  benefited,  which  is  a  widely  different  form  of  bequest  from 
that  under  consideration.  Sir  Page  Wood  in  Chaplains  Trusts, 
12  W.  It,  H7,  says  "it  must  be  a  gift  to  them  as  a  class  and 
not  a  gift  to  them  as  individuals,  it  must  be  a  gift  to  them  in 
such  a  way  as  that  the  set  of  persons  is  not  referred  to  indi- 
vidually, but  simply  as  a  class  intended  to  be  benefited  by  a 
common  ancestor."  Where  legacies  are  given  to  legatees  as 
tenants  in  common  nomination,  if  any  die  before  the  testator, 
their  portion  or  share  would  lapse  into  the  general  estate.  Wit- 
liaTns  JExrs.,  1222,  and  so  in  this  case  but  for  the  section  of  the 
Wills*  Act  just  quoted.     The  authorities  on  that  have  decided 
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that  where  it  is  a  gift  to  individuals  it  applies,  but  where  it  i» 
a  gift  to  children  as  a  class  it  does  not ;  re  Jackson  Supi'a.  This 
section  does  not  substitute  the  issue  for  the  deceased  legatee, 
but  gives  the  legacy  to  him  absolutely  as  though  he  had  sur- 
vived the  testator,  therefore,  in  intestacy  as  in  this,  the  undi- 
vided moiety  of  the  land  in  question  belongs  to  the  general 
estate  of  Arthur  (George  Duder,  represented  by  the  plaintiff 
administratrix.  We  are  all  of  opinion  that  the  plaintiffs  are 
entitled  to  our  judgment  in  whose  favour  we  so  adjudge  and 
decree  that  the  moiety  or  half  part  of  the  aforesaid  land  de- 
scribed in  the  will  of  the  testatrix  vests  in  the  said  Isabel  Duder, 
administratrix  aforesaid,  as  tenant  in  common  with  the  said 
Edwin  John  Duder,  defendant,  and  that  he  do  account  for  the 
rents  and  profits  of  the  Siiid  land  since  his  oc-cupation,  and  for 
all  monies  received  by  him  for  compensation  or  otherwise  on 
account  thereof,  and  pay  over  to  the  said  administratrix  the 
one-half  part  of  the  whole,  subject  to  all  reasonable  allowances 
and  with  all  proper  references  to  the  master,  &c.  Each  party 
to  bear  his  or  their  costs  to  the  present  and  any  further  costs 
that  may  be  necessarily  incurred  to  be  paid  by  the  defendant. 

Before  concluding,  I  cannot  forbear  remarking  on  the  omis- 
sion of  any  reference  in  the  bill  to  the  codicil,  which  is  regarded 
as  part  of  the  will  and  incorporated  in  the  probate  as  the  one 
instrument,  that  first  appeared  in  the  answer  of  the  defendant, 
and  this  too  on  a  bill  asking  for  directions.  There  may  how- 
ever be  some  undisclosed  reason  for  this  mther  singular  course, 
but  the  circumstance  was  not  adverted  to  on  either  side  in  the 
argument. 

The  Solicitor  General  and  Mr.  BooTie,  for  the  plaintiff. 
The  Atto^mey  General  and  Mr,  Johnson,  for  the  defendants. 


16     MEEHAN  r.  NEWFOUNDLAND  RAILWAY  CO. 

1884,  April,    Hox.  Mr.  Justice  Pixsext  and  Hon  Sib 
F.  B.  T.  Carteh,  C.  J. 

Arbitrati4m  award— yetc/ouHdland  Jlailioay  Company's  Act— meetment  ofCmnpany 
from  land  taken  under  Ad  of  Incorporation— Tender  of  award  to  arbitrator — 
Efect  of  arbitrate  acting  as  agent  for  proprietor  of  land. 

The  Newfoundlaad  Railway  Company  *' required  for  railway  puri)08e8"  certain 
lands  which,  under  their  Charter  of  Incoq)oration,  was  provided  by  the  Gov- 
ernment in  proper  legal  course.  The  proprietor  of  the  land,  whilst  assenting 
to  the  reference  to  arbitration,  never  agreed  to  the  award,  nor  did  her  arbitra- 
tor sign  the  same.  The  Government  arbitrators  l)oth  signed  the  awanl.  No 
tender  of  compensation  or  awanl  was  made  to  proprietor,  though  repeatedly 
made  to  her  arbitrator,  who  declined  to  acc-ept.  The  Company  entered  upon 
the  lands  before  arbitration  was  held,  or  award  made,  and  constructed  its  line. 
In  an  action  of  ejectment  by  the  proprietor  of  the  land  against  the  Company, 
on  the  grounds  that  the  award  was  void,  and  that  she  never  became  divested 
of  her  title  in  the  i 


Held — Proprietors  of  land  are  not  bound  to  cede  same  without  previous  compen- 
sation having  been  paid  or  tendered.  Compensation  must  precede  the  acqui- 
sition of  land  by  the  Company.  Notice  of  appropriation,  or  becoming  party 
to  a  reference  to  arbitration,  not  sufficient  to  affect  title  of  proprietor.  Pay- 
ment of  award,  or  tender,  to  proprietor  is  necessary  to  give  right  of  possession 
to  Railway  Company  by  default  of  which  the  proprietor  has  not  been  ousted 
of  her  title  in  the  land.  Where  land  is  inbmitted  for  arbitration,  the  owner 
is  estopped  from  afterwards  setting  up,  that  it  is  not  '*  reqnired  for  Railway 
purposes."  Arbitrators  totally  mistake  their  position,  when  they  act  as  agent, 
and  the  Court  will  not  recognise  any  such  dual  ]x)8itiou. 

This  is  an  action  of  ejectment  taken  for  the  recovery  of  cer- 
tain waterside  property  situate  on  the  northeastern  side  of  the 
harbor  of  St.  John's. 

There  can  be  no  doubt  of  the  plaintiff's  title  in  the  land  and 
right  to  its  possession  if  it  be  not  that  the  locus  in  quo  has  been 
acquired  by  the  defendant  Company  under  its  Act  cf  Incor- 
poration 

The  Company's  CAse  is  that  this  land  was  required  for  legi- 
timate Railway  purposes,  and  that,  being  so  required,  it  was 
"  provided  "  by  the  Government  for  the  Company  in  proper 
legal  course,  and  that  the  title  to  it,  as  against  the  plaintiff, 
with  the  right  of  entering  upon,  occupying  and  using  it,  be- 
came and  now  is  vested  in  the  defendant  Company. 

It  is  said  that  the  usual  notice  that  the  land  was  required 
was  given  in  October,  A.  D.  1881 ;  that  two  Government  arbi- 
trators were  duly  appointed,  and  that  the  plaintiff  appointed 
an  arbitrator,  according  to  the  Statute,  in  the  person  of  Mr. 
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Wm.  M.  Barnes.  lu  fact,  the  due  appointuient  and  sweariug 
in  of  all  these  arbitrators  is  undisputed. 

An  award  was  finally  nmde  in  May,  1882,  and  this  award  is 
that  of  the  two  official  arbitrators  only ;  awarding  for  certain 
described  land,  delineated  in  a  diagram  attached  the  sum  of 
«3,048. 

The  arbitrator,  Barnes,  declined  to  join  in  the  award,  claim- 
ing that  the  amount  should  have  been  some  seven  or  eight 
times  larger  than  that  allowed  by  the  other  arbitrators. 

The  defendant  Company,  which  had  entered  upon  the  land 
and  run  its  line  through  it  before  the  arbitration  of  the  plain- 
tiff's claim,  has  since  continued  in  possession,  and  the  plaintiff 
now  seeks  to  eject  the  Company  upon  the  ground  that  the 
awanl  is  void,  and  that  her  title  to  the  property  has  not  be- 
come divested  in  any  way. 

The  defendant's  case  was  supported  by  en  i.li'iJCM*  of  the  award 
-and  other  formal  documents,  and  by  the  lesiiinoiiy  of  Mr. 
A.  M.  Mackay  and  Mr.  P.  Cleary,  the  urbitratois  appointed 
under  the  Statute  by  the  Government.  They  Sriy  that  Barnes 
appeared  upon  the  arbitration  as  the  plaintiff's  representative 
and  agent  as  well  as  arbitrator,  produced  the  evidence  of  her 
title.  Bill  with  them  on  several  occasions,  and  considered  the 
amount  to  be  awarded ;  that  they  proposed  a  compensation  at 
the  rate  of  $8  per  foot,  aftei*wards  raised  to  $9 ;  that  :o  neither 
of  these  propositions  would  Barnes  assent,  and  that  having 
allowed  the  award  to  remain  over  for  six  months,  they  (Mackay 
and  Cleary)  signed  it,  having  first  apprized  Barnes  that  if  he 
did  not  come  in  they  would  be  under  the  necessity  of  making 
a  majority  award,  and  that  he  answered  it  must  go  to  the 
Supreme  Court.  These  witnesses  say  that  they  have  no  recol- 
lection of  Barnes  saying  he  could  produce  evidence  on  behalf 
of  the  plaintiff*  to  sustain  his  estimate  of  value ;  that  if  he  had 
produced  any  such  evidence  it  would  have  been  received. 

They  say  the  value  of  the  ground  was  derived  from  their 
knowledge  of  other  similar  places,  to  which  they  had  award- 
ed S8  per  foot,  waterside  frontage,  or  about  twenty  years' 
purchase  of  the  leasehold;  that  in  this  case,  considering  the 
tenant's  rent  low.  they  allowed  the  highest  sum  that  was  al- 
lowed for  any  similar  property,  viz. :  $9  per  foot,  and  an  addi- 
tional sum  of  $600  for  the  buildings.  They  say  Barnes  desired 
them  to  re-open  the  award  after  it  was  signed,  which  they  de- 
clined to  do.  The  place  is  used  for  the  Eailway  cars  to  run 
-down  one  way  and  up  the  other  upon  rails  foruiing  what  is 
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sailed  a  Y.  The  rule  was  to  send  the  award  when  made  to  the 
Colonial  Secretary  and  Surveyor  General's  Office,  w^here  the 
parties  would  get  their  money. 

It  appears  the  money  awarded  has  never  been  paid,  nor  ten- 
dered, nor  any  notification  sent  to  the  plaintiff,  but  the  defen- 
dants say  it  was  useless  to  tender,  as  Barnes,  who  acted  as 
plaintiff's  agent  as  well  as  arbitrator,  would  not  submit  to  the 
amount  awarded,  and  said  they  were  going  to  the  Supreme 
Court. 

It  will  bo  observed  that  Barnes  was  not  called  as  a  witness^ 
on  behalf  of  the  plaintiff,  nor  was  a  rebutter  cast*  of  any  kind 
offered  at  the  trial. 

The  plaintiff's  counsel  contended  on  this  case  ihut  the  award 
was  void  because  Barnes  having  withdrawn,  the  reference  fell 
through.  That  the  defendants,  in  any  case,  had  no  right  to 
take  this  land  as  it  was  not  necessary  for  their  purposes ;  that 
the  notices  to  plaintiff  and  to  Barnes  of  the  intended  making 
up  of  the  award  were  insufficient;  that  the  arbitrators  had 
omitted  to  take  proper  evidence,  and  rightly  to  consider  the 
plaintiffs  case ;  that  the  plaintiff*  had  not  been  paid  for  the 
land. 

The  defendant  Company,  on  the  other  hand,  contended  that 
the  award  was  final  and  binding,  and  that  this  Court  could  not 
go  behind  it.  That  tender  of  the  amount  of  compensation  was 
not  necessary,  that  if  it  were  it  had  been  waived  by  the  acts  of 
the  plaintiff  and  her  agent. 

The  Court  reserved  to  both  parties  the  points  raised,  and  I 
sent  the  ca.se  to  the  jury  to  find  a  special  verdict  (to  be  after- 
wards entered  by  the  Court  for  the  plaintiff  or  for  the  defen- 
dant) upon  several  questions  settled  by  the  Court  and  submit- 
ted to  them. 

We  held  that  if  the  jury  found  that  the  land  sought  to  be 
recovered  in  this  action  had  been  submitted  to  the  plaintiff  as 
the  subject  of  the  arbitration  in  this  case,  then  she  was  pre- 
cluded and  estopped  from  now  contending  that  it  was  not  re- 
quired by  the  defendant  Company  for  Eailway  purposes. 

The  jury  found  (1),  that  the  arbitrators  appointed  by  the 
(Government  were  appointed  with  reference  to  that  land;  (2), 
that  the  plaintiff  appointed  Barnes  to  arbitrate  upon  the  ques- 
tion of  compensation  for  that  land ;  (3),  that  the  three  arbitra- 
tors proceeded  to  act ;  (4),  that  the  claim  for  compensation  for 
this  land  was  preferred,  entertained  and  heard  by  the  three  arbi- 
trators ;  (5),  that  the  plaintiff  through  herself  or  agent  was 
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notified  of  the  hearing  and  allowed  opportunities  of  being  heard  ; 
(6),  that  Ikrnes  withdrew  from  the  reference  and  that  theotlier 
arbitratoi-s  proceeded  without  him ;  (7).  that  the  cause  of  Bar- 
nes's withdrawal  was  that  he  did  not  coincide  in  the  amount  of 
the  award;  (8),  that  the  two  remaining  arbitrators  did  not 
refuse  or  omit  to  hear  the  plaintiff's  c^ase.  or  to  receive  evidence 
on  her  behalf,  and  were  not  guilty  of  any  misconduct  or  cor- 
ruption :  (9),  that  the  remaining  arbitrators  proceeded  to  make 
thi?  award  produced  in  evidence,  and  that  it  was  made  in  refer- 
ence tu  all  the  land,  tlic  subject  of  this  action;  (10),  that  the 
proprietor  (the  plaintiff)  was   lepresented   by   Mr.   Barnes  as 
agent  as  well  as  arbitrator;  (11),  that  the  amount  awarded  had 
not  b«»en  tendered ;  (12),  that  tlie  necessity  for  tender  was  wai- 
ved by  the  conduct  of  the  proprietor  or  her  agent ;  and  by  the 
iiiliuiution  or  fair  inference  that  it  would  be  useless  to  tencier, 
because  of  the  insufficiency  of  the  amount  awarded  and  of  in- 
tended htigation  thereon.     Upon  these  findings  of  the  jury  and 
directions  of  the  Court,  the  parties  to  the  action  respectively, 
took  tiieir  rules  for  entering  the  verdict  for  the  plaintiff',  or  for 
the  defendant  Company,  as  the  c^ise  might  be,  and  tliese  rules 
haviujr  been  heard,  we  are  now  called  upon  to  decide  to  whom 
llie  postea  shall  be  delivered. 

In  the  course  of  the  various  cases  affecting  rights  of  property 
under  the  Act  of  Incorporation  of  the  defendant  Company,  this 
Court  in  construing  the  charter  has  held, — that  there  are  no 
words  ill  the  Act  sufficiently  certain  and  comprehensive  to  com- 
pel proprietors  to  cede  their  hinds  without  previous  compensa- 
tion being  made ;  that  it  is  not  sufficient  for  the  Government  to 
have  given  a  notice  of  appropriation,  nor  even  for  the  proprie- 
tor of  land  to  have  become  party  to  a  reference,  but  that  all 
«uch  proceedings  must  have  been  consummated  by  compensa- 
tion to  the  proprietor  before  he  shall  have  lost  and  the  Com- 
pany shall  have  acquired  title  to  the  lands  required  for  the 
purposes  of  the  Efiilway. 

The  Court  has  also  held  with  regard  to  the  right  of  appro- 
priation of  such  lands,  that  "  The  Court  is  bound  to  keep  cor- 
porations within  the  limits  of  their  statutory  powers,  and  where 
the  sacred  rights  of  private  property  are  involved,  any  doubts 
should  be  resolved  in  favor  of  the  proprietor;  on  the  other  hand, 
it  is  clearly  laid  down  that  where  persons  are  empowered  by 
the  I^islature  to  take  lands  compulsorily  for  the  purposes  of 
an  undertaking,  they  are  the  proper  judges  of  what  land  they 
need,  they  may  take  as  much  land  as  they  deem  necessary  for 
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the  proper  construction  of  the  works  they  are  authorized  to 
make,  and  of  the  works  incidental  to  the  main  purposes  of  the 
undertaking,  provided  they  act  bona  fide ;  but  they  cannot  be 
allowed  to  exercise  those  powers  for  any  purpose  of  a  collateral 
kind,  that  is  for  any  purposes  except  those  for  which  the  Legis- 
lature has  invested  them  with  extraordinary  powers." 

In  this  case  there  is  literally  no  evidence  that  the  land  was 
not  required  bona  fide  for  the  purposes  of  the  Railway,  but  any 
evidence  there  is,  is  the  other  way.  Moreover  it  is  shewn,  and 
the  jury  find  that  the  land  sought  to  be  recovered  in  this  action 
was  the  subject  of  submission  to  arbitration  by  both  plaintifl' 
and  defendant,  that  the  only  difference  was  as  to  the  rate  per 
foot  frontage  to  be  awarded  for  it.  We  held  at  the  trial  as  we 
now  do  that  the  plaintiff  is  estopped  from  now  disputing  the 
right  of  the  Government  to  claim  the  land  for  the  Railway 
Company. 

The  Court  has  intimated  upon  former  occasions,  and  now 
liolds,  that  the  arbitration  provided  by  the  Act  which  is  in  the 
nature  of  an  appraisement  is,  for  the  purposes  for  which  it  is 
constituted,  final  and  binding,  and  that  the  jurisdiction  of  the 
Court  is  ousted  as  long  as  the  proceedings  of  the  arbitrators  are 
conducted  with  substantial  regularity,  and  are  free  from  fraud 
and  misconduct. 

I  am  upon  this  point  of  opinion  that  except  where  the  irre- 
gularity or  misconduct  has  been  such  as  to  make  the  award 
wholly  void,  the  parties  are  bound  by  it,  until  it  is  set  aside ; 
and  that  in  an  action  such  as  the  present  they  would  (unless  it 
be  void)  be  precluded  from  disputing  it.  The  question  then  is : 
Is  the  award  in  this  case  void  ? 

It  is  contended  on  behalf  of  the  plaintiff  that  under  the  cir- 
cumstances there  was  a  revoaition  of  the  appointment  of  Bar- 
nes as  arbitrator,  and  that  he  withdrew  from  the  reference,  and 
that  the  submission  to  arbitration  thereupon  became  aimulled 
and  vacated. 

In  the  first  place  there  is  no  evidence  whatever  of  revoca- 
tion ;  the  evidence  is,  and  the  jury  find,  that  Barnes  withdrew 
l^ecause  of  his  dissatisfaction  with  the  amount  awarded,  and  it 
is  shown  that  so  far  from  his  considering  his  appointment  re- 
voked, he  desired  the  official  arbitrators  to  re-open  the  award 
long  after  they  had  signed  it. 

But  I  am  of  opinion  that  there  is  no  power  in  a  party  to  a 
reference  under  this  Railway  Act  to  revoke  the  appointment 
of  the  arbitrator,  and  any  attempted  revocation  would  go  for 
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nothing  There  is  positive  provision  that  in  ease  of  failure  by 
a  claimant  to  appoint,  an  appointment  shall  be  made  for  him, 
and  then  that  in  the  case  of  disagreement  the  award  of  any  two 
shall  be  final.  Were  it  otherwise,  the  land  clauses  would  be  a 
mere  nullity,  and  their  operation  might  be  defeated  at  any  stage 
by  a  dissatisfied  party. 

There  has  been  an  attempt  made  to  shew  that  the  official 
arbitrators  proceeded  irregularly,  and  that  there  was  an  absence 
of  due  notice  to  Barnes  of  the  making  up  of  the  award,  and  that 
the  plaintiff  was  prejudiced  by  reason  of  the  arbitrators  not  re- 
ceiving or  hearing  evidence  which  might  have  been  produced 
in  support  of  a  case  for  lai'ger  compensation. 

Perhaps,  unfortunately  for  the  plaintiff,  the  evidence  in  this 
case  produced  by  the  defendant  Company  remains  uncontra- 
dicted ;  and  the  jury  have  found  on  all  the  issues  in  favor  of 
the  defendants ;  but  assuming  irregularities  such  as  those  which 
are  alleged  to  have  taken  place,  the  course  was  not  to  have  re- 
lied upon  them  in  the  prosecution  of  an  action,  but  before  taking 
the  action  to  have  applied  to  a  court  of  competent  jurisdiction 
(a  Court  of  Equity  in  this  case)  to  have  set  aside  the  award. — 
Rimdl,  634,  et  Seq. 

The  award,  as  it  is,  comes  before  the  court  in  valid  form,  and 
we  are,  in  my  judgment,  bound  to  give  effect  to  it  so  long  as  it 
subsists  intact. 

One  point  of  importance  remains,  and  that  is  the  question  of 
tender. 

Consistently  with  the  ruling  of  this  court  in  former  cases,  I 
must  hold  that  compensation  has  to  be  made  to  proprietors 
before  they  can  be  ousted  of  possession  and  title  as  against  them 
acquired  by  the  Company. 

It  is  admitted  here  that  no  money  was  paid,  and  none  ten- 
dered, nor  does  any  seem  to  have  been  specially  provided  or 
offered  to  be  paid  by  the  Government  or  the  Company  in  dis- 
charge of  the  amount  awarded  to  the  plaintift*  for  compensation  ; 
but  it  is  contended,  any  such  coui'se  was  and  would  have  been 
useless;  that  Barnes  was  agent  throughout  for  the  plaintiff; 
that  he  repudiated  the  sum  to  which  the  others  had  agreed,  and 
declared  that  nothing  remained  but  resort  to  the  Supreme  Court. 

The  jury  have  found  with  the  defendant  Company  upon  this 
issue  also. 

It  remains  for  us  to  say,  whether  as  a  matter  of  law  and  right, 
we  can  bind  the  plaintiff  by  the  conduct  of  Barnes  in  this  par- 
ticular. 
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With  reference  to  the  position  of  one  assuming  to  act  as  agent 
as  well  as  arbitrator,  the  courts  have  not  been  silent,  but  have 
frequently  expressed  the  strong  objections  felt  upon  the  subject. 

In  Calcraft  vs.  Roebuck,  (1  Vesey)  the  Lord  Chancellor  ob- 
served, "  It  is  not  uncommon  for  a  person  appointed  arbitrator 
to  consider  himself  as  ao;ent  for  the  person  appointing  him. 
How  that  is  so  common  I  wonder,  as  it  is  against  g(»od  faith. 
The  bond  says  he  is  an  indifferent  person,  and  he  breaks  a  most 
solemn  engagement  in  considering  himself  otherwise" ;  and  in 
Watson  vs.  the  Duke  of  Xorthinnberland,  the  same  principle  is 
applied  to  commissioneis  for  executing  a  survey  and  partition, 
who  were  "  said  to  have  totally  misUiken  the  situation  in  which 
they  stood,  their  duty  and  the  confidence  placed  in  them  by 
calling  themselves  defendants'  or  plaintiffs'  commissioners." 

Awards  have  been  frequently  set  aside  for  misconduct  in  the 
arbitrators  upon  this  ground. 

liegarding,  then,  the  true  position  of  an  arbitrator,  it  appears 
to  me  that  the  Courts  cannot  recognize  any  agency  in  him,  and 
that,  so  far  as  the  case  now  before  us  is  concerned,  it  is  only  at 
liberty  to  assume  that  the  plaintiff  left  the  work  of  arbitration 
or  appraisement  in  his  hands  and  was  satisfied  that  the  refer- 
ence should  proceed  without  her  presence  or  active  interference. 

In  my  judgment  we  have  no  proof  of  any  agency  on  the  part 
of  Barnes  to  receive  or  reject  on  behalf  of  the  plaintiff  the 
amount  of  compensation  determined  upon  after  it  had  become 
the  subject  of  award ;  and  consequently,  that  his  dissatisfaction 
as  to  the  amount,  and  intimation  that  litigation  must  follow, 
can  only  be  regarded  as  the  expression  of  his  own  opinion  and 
were  no  waiver  of  the  necessity  of  nortfying  the  plaintiff  of  the 
execution  of  the  award  and  of  making  provision  for  its  pay- 
ment, and  giving  the  plaintiff  notice  that  such  provision  had 
been  made,  and  placing  her  in  a  position  to  receive  the  amount. 

I  am  of  opinion  that  the  official  arbitratoi-s  and  other  autho- 
rities dealing  with  these  questions  of  arbitration  and  compen- 
sation should  not  have  recognized,  but  should  at  all  times  and 
in  all  cases  have  repudiated  any  sucli  joint  position  as  that  of 
combined  agent  and  arbitrator  in  the  person  associated  with 
them,  and  should  themselves  at  all  times  carefully  abstain  from 
acting  or  appearing  to  act  as  Government  or  Railway  agents. 

Whatever  coui*se  the  plaintiff  may  be  advised  to  take  here- 
after with  reference  to  the  arbitration  and  award  in  this  case, 
I  have  for  the  purposes  of  the  present  action  to  hold,  that  under 
the  circumstiiuces,  from  default  of  tender  or  known  provision 
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l)eing  made  to  respond  to  the  award,  the  compensation  has  not 
been  made  to  the  proprietor,  which  has  been  held  to  be  neces- 
sary under  the  Statute  to  give  the  right  of  possession  to  the 
Eailway  Compony  with  the  incidents  of  property,  and  that  the 
verdict  must  on  this  ground  be  entered  for  and  the  postea  de- 
livered to  the  plaintiff*. 


Sir  F.  B.  T.  Carter,  C.  J. : 

It  is  unnecessary  to  recapitulate  all  the  facts  set  out  in  the 
judgment  of  Mr.  Justice  Pinsent,  who  had  charge  of  this  case 
at  the  trial.  I  was  present  nearly  throughout  and  we  concurred 
in  the  several  points  which  were  submitted  to  the  jury. 

The  action  was  brought  for  the  recovery  of  certain  land  in 
St.  John's,  and  the  substantial  question  is,  whether  by  an  award 
under  the  Incorporation  Act  of  the  defendant  Company  they 
acquired  a  title  against  the  plaintiff*. 

The  Solicitor  General  obtained  a  rule  nid  to  have  the  verdict 
entered  for  and  the  postea  delivered  to  the  plaintiff"  upon  the 
finding  of  the  jury  on  the  several  issues  left  to  them,  or  that  a 
new  trial  be  granted  on  several  grounds.  Both  parties  were 
heard  by  their  counsel,  and  after  consideration,  I  shall  now  give 
the  opinion  at  which  I  have  arrived  in  this  case. 

Up  to  the  entering  on  the  land  by  the  defendant  Company, 
no  question  was  raised  as  to  the  title  of  the  plaintiff",  and  we  have 
long  since  decided  that  compensation,  or  what  is  in  law  equiva- 
lent to  it,  must  precede  the  acquisition  of  land  belonging  to 
private  proprietora  by  the  Company  for  their  railway  purposes. 

Admittedly  there  was  no  payment  made  to  the  plaintiff",  al- 
though it  was  alleged  that  the  money  was  ready  for  her  accept- 
ance to  be  paid  by  the  Government,  and  this  may  be  regarded 
as  probable  enough.  Was  there  then  a  suflBcient  tender  or  was 
it  dispensed  with  ? 

The  law  says  there  must  be  an  actual  offer  of  the  money  or 
the  production  of  it  must  be  dispensed  with  by  the  express 
declaration,  as  by  saying  the  defendant  need  not  produce  it,  or 
equivalent  act  of  the  creditor ;  Thomas  vs,  Evans,  1,  E,,  181,  per 
Lord  Kenyan,  C.  J.,  Ji.  Esp,,  68  ;  for  though  the  plaintiff'  might 
refuse  the  money  at  first,  yet  if  he  saw  it  produced  he  might  be 
induced  to  accept  it. 

If  Mr  Barnes,  the  arbitmtor,  were  shewn  to  have  been  autho- 
rized as  an  agent  to  receive  payment  and  to  give  a  receipt  for 
it,  and  offered  to  him,  that  would  have  been  a  suflScient  tender 
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to  the  plaintiff;  Goodland  vs.  Blewsitt,  1  Camp,,  W  ;  Moffatt  vs. 
Parsons,  6  Taunt,  307. 

The  money  was,  therefore,  neither  offered  or  its  payment  dis- 
pensed with  according  to  the  facts  and  authorities. 

Besides  the  non-pajrment  or  tender  it  was  (1)  contended  that 
this  land  was  not  necessary  for  the  defendant  Company  under 
the  terms  of  the  Act,  and  that  the  jury  were  improperly  directed 
that  the  plaintiff  was  estopped  by  her  own  act  from  raising  the 
question,  and  that  it  should  have  been  left  to  the  jury  to  say, 
whether  the  whole  of  the  land  was  taken  and  entered  upon  by 
the  Company  for  the  purposes  of  the  railway;  there  was  no 
evidence  to  shew  that  it  was  not  necessary,  nor  was  there  any 
question  on  this  point  at  the  time  when  the  arbitrators  met  as 
to  the  extent  of  the  land  required.  It  might  well  have  been  so, 
as  one  can  hardly  consider  any  description  much  more  indefinite 
than  "  between  Hoyles'  Town  and  Waldegrave  Battery,"  refer- 
ring to  a  schedule  annexed,  which  was  not  annexed  to  the  notice, 
except  it  be  the  vague  and  uncertain  verbiage  of  the  act  itself, 
as  regards  the  location  of  the  line  in  St.  John's,  so  that  it  could 
not  well  be  called  "certain  land"  in  legal  phraseology.  Yet 
the  plaintiff  acted  upon  the  notice,  appointed  her  arbitrator, 
produced  title  deeds,  and  the  proceedings  sufficiently  indicated 
the  land  the  subject  of  the  arbitration,  by  all  which  the  plain- 
tiff has  in  my  mind,  estopped  or  precluded  herself  from  now 
disputing  the  extent  and  boundaries  of  the  land  described  in 
the  diagram  annexed  to  the  award.  It  was  open  to  the  plaintiff 
to  have  contradicted  this  if  so  advised.  The  law  of  England  so 
jealously  regards  the  rights  of  property  that  the  courts  will  not 
construe  the  compulsory  powers  of  a  Eailway  Company  so  as  to 
extend  them  beyond  the  express  words,  or  absolutely  necessary 
implication  of  the  Act,  it  being  the  duty  of  the  Company  to 
take  care  that  the  public  understand  before  the  Act  is  passed  the 
extent  of  the  compulsory  pouters  which  they  require ;  per  Sir  G. 
M,  Oiffard,  L.  J.  If  companies  wish  to  extend  their  compulsory 
powers  they  should  tell  the  public  so  plainly,  and  they  should 
give  the  public  the  opportunity  of  appearing  before  Parliament 
and  opposing  them  if  they  think  fit ;  Lamb  vs.  North  London 
Railway  Company,  L.  R.  4-,  Chan.,  Appl.  Cos,  632. 

I  do  not  think  there  is  evidence  to  warrant  the  conclusion 
that  Mr.  Barnes  was  the  agent  of  the  plaintiff  in  this  transac- 
tion, the  only  communication  between  her  and  the  arbitrators 
was  the  appointment  of  Mr  Barnes  as  arbitrator  when  request- 
ed by  them  to  make  a  nomination,  and,  considering  how  strongly 
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the  courts  condemn  tiie  double  position  even  to  the  extent  of 
looking  upon  arbitrators  as  acting  corruptly  if  they  act  as  agents 
or  take  instructions  from  either  side,  this  ought  not  to  be  readily 
assumed, — Russell,  221  Ed,,  1882, — especially  when  each  of  the 
arbitrators  is  required  by  the  Bailway  Act  to  make  oath  before 
a  Magistrate,  and  did  so  in  this  case  "  to  do  justice  between  the 
parties."  There  is  another  point,  and  I  believe  it  is  the  only  one 
in  which  there  is  a  difference  of  opinion  between  my  brother 
Judge  and  myself,  that  is  the  contention  of  irregularity  by  the 
arbitrators  who  made  the  awaid  in  not  giving  notice  to  the  plain- 
tiff before  a  final  determination  ex  parte.  The  mistake  in  this 
appears  to  have  arisen  from  the  belief  that  Mr.  Barnes  was  the 
agent  of  the  plaintiff,  and  that  as  such  his  acts  and  expressions 
were  binding  on  her.  Mr.  McKay  says  there  was  but  one  spe- 
cial meeting  on  this  inquiry,  when  some  one  attended  for  the 
plaintiff,  but  could  not  remember  who  he  was,  Mr.  Barnes, 
arbitrator,  was  also  present;  and  it  does  not  appear  that  his  au- 
thority was  ever  revoked  by  the  plaintiff,  even  if  that  could 
have  been  done,  which  I  think  could  not  after  he  had  1)eeu  sworn 
as  directed  by  the  Act  and  entered  on  the  inquiry.  The  award 
was  made  in  his  absence,  a  considerable  time  after  the  meeting 
referred  to,  without  notice  to  him  or  the  plaintiff  :it  the  time, 
although  conversations  on  the  subject  had  in  the  interim  occur- 
red between  him  and  the  other  arbitrators.  So  far  from  his 
having  withdrawn  from  the  arbiti-ation  he  asked  the  others  to 
reconsider  the  award,  which  they  declined  to  do,  and  he  said 
the  matter  must  go  the  Supreme  Court.  Now  if  the  plaintiff' 
had  said  this  it  would  be  quite  a  different  position  and  might 
be  regarded  as  a  waiver  of  irregularity  in  not  giving  notice. 
My  present  opinion  is  it  should  have  been  given,  Russell  677. 
Although  I  cannot  say  that  if  given  the  result  would  have  been 
different  or  that  the  plaintiff  has  been  prejudiced.  If  this  were 
a  good  ground  of  objection  to  the  validity  of  the  award,  I  do  not 
think  it  was  necessary  to  file  a  bill  in  equity  as  was  formerly 
the  case,  and  that  it  might  be  pleaded  under  the  Equitable  De- 
fences Act ;  Russell  660, 

There  is  no  imputation  of  unfair  conduct  of  any  kind  that 
can  be  cast  on  the  arbitrators  who  made  the  award,  and  there 
is  nothing  to  impeach  their  competency  or  honesty  in  their 
estimate  of  the  value  of  the  land  or  otherwise.  We  both  con- 
cur that  judgment  should  be  entered  for  the  plaintiff. 

The  Sol.  Gen.,  Mr.  McNeily,  Q.  C,  arid  Mr.  Boone,  for  plaintiff. 
Mr.  Kent,  Q.  C,  for  the  defendants. 
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1884,  April.    Hon.  Mr.  Justice  Little. 

IVill—Coniiniction— Bequest  of  Estate  for  l\fe — Meaning  of  "issue"  and  "lawful 

issue" 

Where  the  testator  made  certain  bequests  to  his  daughters,  limited,  and  coudi- 
tiouedy  by  the  words  " issue"  and  ''lawful  issue." 

Hdd — ^That  the  words  ''  issue  "  and  "  lawful  issue  "  must  be  read  children,  and 
not  extended  to  remote  issue,  and  that  the  grandchildren  of  testator  cannot 
take  with  his  children  on  the  death  of  one  of  them  holding  an  estate  for  life. 

This  matter  comes  before  the  Court  in  the  form  of  a  special 
<iase,  submitted  by  the  parties  on  both  sides. 

The  contention  arises  out  of  the  construction  to  be  placed  on 
the  will  of  Geo.  Winter,  deceased,  as  regards  those  who  are  en- 
titled to  share  the  portion  of  the  late  Mary  Saunders,  a  legatee, 
and  a  daughter  of  testator,  under  the  following  admitted  state- 
ment of  facts :  Mary  Saunders  was  widow  of  the  late  John  Saun- 
ders, by  whom  she  had  five  children,  Louisa,  Caroline,  Isabella.. 
Jessie  and  Maria,  and  by  a  former  husband,  Strachan,  one  child, 
William,  who  is  deceased,  (who  left  a  widow  and  no  children,  the 
widow  supposed  to  be  dead.)  Of  the  five  above-named,  there  are 
living,  viz. :  Louisa,  married  to  Heber  Budden ;  Jessie,  married 
to  Wm.  Budden ;  Maria,  a  spinster ;  Caroline  predeceased  her 
mother,  the  said  Mary  Saunders,  leaving  three  children,  one  of 
whom  only  survived  her,  now  wife  of  Ebenezer  March,  a  de- 
fendant ;  Isabella,  who  married  Wm.  Budden,  is  also  deceased, 
leaving  a  daughter  now  living. 

The  children  living  claim  that  the  property  bequeathed  to 
Mary  Saunders,  their  mother,  for  life,  belongs  to  them  as  sur- 
vivors since  her  death,  which  occurred  in  1881.  The  defen- 
dants each  claim  a  share  of  said  legacy,  either  in  their  own 
right  or  as  next  of  kin  of  said  Mary  Saunders,  and  the  judg- 
ment of  the  Court  is  prayed  as  to  the  rights  of  the  several  par- 
ties under  the  will,  and  for  such  order  and  direction  as  the  cir- 
cumstances of  the  case  may  require. 

The  testator  was  Ordnance  storekeeper  in  St.  John's,  and  his 
will  bears  date  the  11th  of  March,  1852,  and  a  codicil  thereto 
of  the  5th  March,  1856,  both  duly  admitted  to  probate.  The 
will  and  codicil  are  set  out  in  full,  and  the  parts  to  which  our 
Attention  has  been  directed  as  bearing  en  the  question  for  our 
consideration  are  "  Fourth  Clause."  "  It  is  my  will  and  inten- 
tion, and  I  do  direct  that  from  and  after  the  decease  of  my  dear 
wife,  Mary,  (who  had  a  life  estate  in  all)  the  whole  of  my  real 
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and  personal  estate,  of  whatever  kind  or  nature,  and  whereso- 
ever situate,  (subject  to  the  devises,  bequests  and  conditions 
hereinafter  mentioned),  shall  be  divided  into  eleven  equal  shares, 
and  distributed  among  mj  children  and  grandchildren  in  the 
following  proportions,  that  is  to  say :  one  share  each  to  my  fol- 
lowing named  sons,  viz.,  (4).  one  share  each  to  my  following 
named  daughters,  viz. :  Maiy,  that  is  Mrs.  Saunders,  (and  four 
others),  one  share  in  equal  portions  to  my  grandchildren,  H.  W. 
and  L.  Hanmer,  issue  of  my  late  daughter,  Susannah,  and  one 
share  to  my  grandchild,  C.  Preston,  issue  of  my  late  daughter, 
Elizabeth.  Provided,  that  if  either  or  all  of  my  said  grand- 
children should  die  without  lawful  issue  his,  her,  or  their  share 
or  shares  shall  revert  to  the  general  estate  to  be  divided  in  equal 
proportions  between  my  sons  and  daughters  now  living  or  their 
heirs."  "  Seventh."  "  It  is  my  will,  and  I  do  direct  that  the 
share  of  my  estate  above  given  to  any  of  my  said  sons  and 
daughters  who  may  die,  whether  befwe  or  after  the  decease  of 
my  said  wife,  shall  be  distributed  equally  among  the  children 
of  such  sons  and  daughters  so  dying."  Here  follows  a  provision 
as  regards  widow  or  widower,  "  and  in  the  event  of  the  death 
or  marriage  of  either  the  share  of  every  such  son  and  daughter 
shall  go  to  and  be  distributed  equally  among  any  other  sons  and 
daughters  then  living  or  their  lawful  issue ;  &c.,  &c.,  &c ,  &c.,  &c. 
The  share  or  portion  given  to  daughters  shall  be  to  and  for  the 
^ole  and  separate  use  and  benefit  of  my  said  daughters  respec- 
tively, and  their  lawful  issue.  The  share  or  property  hereby 
divided  shall  be  preserved  for  the  support  of  my  said  sons,  their 
wives  and  children!*  It  is  further  directed  by  this  clause  that 
the  executors  were  required  to  convey  to  one  or  more  trustees 
"for  securing  the  purposes  aforesaid,  the  respective  ehares  or 
portions  of  my  estate  above  given  to  my  said  sons  and  daugh- 
ters respectively  " ;  by  the  ninth  clause  testator  directs  that  the 
shares  given  to  sons  and  daughters  shall  descend  to  and  be  dis- 
tributed equally  among  the  lawful  isstie  of  every  such  son  and 
daughter,  the  children  in  each  case  taking  their  parents  share ; 
by  the  tenth  clause,  "  I  do  restrict  and  enjoin  all  my  children 
and  grandchildren  from  disposing  of  or  departing  with  his 
or  her  share  to  a  stranger,  without  first  offering  the  same  to 
some  one  or  more  of  my  children  or  grandchildren  owning  or 
having  a  share  or  interest  in  my  said  estate,  &c."  By  the  codi- 
cil, "  What  I  leave  my  daughters  shall  be  secured  to  them  and 
to  their  heirs  in  the  same  manner  and  by  the  same  terms  as 
those  expressed  therein  (the  will)  with  reference  to  my  sons." 
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From  the  foregoing  clauses  of  the  will  of  testator,  his  inten- 
tion in  reference  to  the  final  settlement  of  his  estate  can  be 
easily  gathered.  It  was  to  preserve  and  continue  the  property 
and  the  subject  of  the  bequests  in  the  different  legatees,  and, 
after  their  decease,  to  their  '•'  lawful  issue,"  and,  to  more  cer- 
tainly secure  this  object,  testator  further  required  and  directed 
his  executors  to  convey  to  trustees  the  respective  shares  so  be- 
queathed, and  that  such  shares  should  descend  to,  and  be  dis- 
tributed equally  among,  the  lawful  issue  of  his  sons  and  daugh- 
ters, &c.  The  intention  of  the  testator  being  thus  clearly  mani- 
fest from  the  words  and  tenor  of  his  will,  we  are  bound  to  give 
effect  to  such  intention  so  far  as  we  can  consistently  with  the 
principles  laid  down  in  such  cases.  We  are  of  opinion  that  the 
case  submitted  for  our  decision  is  to  be  distinguished  from  Bynff 
rs.  Lord  Stafford,  6  B.,  568,  and  Percy  vs,  Percy,  Z4  ch.  Din. ; 
and  we  are  of  opinion  the  bequests  to  the  daughters  of  testator 
and  their  lawful  issue,  limited  and  conditioned  as  they  are  in 
this  will  and  its  codicils,  gave  an  estate  for  life  only,  and  that 
the  issue  took  as  purchasers ;  ( W.  Exrs,  1116,  et  parte  WyncJi, 
5  Di  gex,  M.  &  G,,  188,  i.  Je.  N,  S,  Vol.  2S,  p  6S4,  Thedbold  mi 
WUls,  S60  and  37:i,  <Stc.,  <tc,,  Jtc.) 

Then  as  to  the  issue  who  are  to  take,  we  consider  they  must 
be  confined  to  the  children  of  the  legatees;  that  the  words 
"issue"  and  "lawful  issue,"  regarded  in  connection  with  the 
context,  must  be  read  children,  and  not  extended  to  remote 
issue ;  and  that  consequently,  in  this  case  the  grandchildren  of 
Mary  Saundera  do  not  take  but  those  only  of  her  children  who 
survived  her.  The  class  has  to  be  ascertained  after  death  of  the 
tenant  for  life;  ('J  Ws.  1094,  Fairjidd  rs.  B^cshel,  32  B.  168; 
and  Drighion's  settled  estates,  L.  Rs  Ch,  Dn.  S  Carries  WiU^ 
32Bxv,p.  426.) 

Let  each  party  bear  his  own  costs. 

The  Solicitor  General  for  the  complainants. 
Mr,  Emerson  for  the  defendants. 
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1884,  June.    Hon.  Mu.  Justice  Pinsent. 

Homicide — /»  dtftnce.  of  one's  Parent, 

Where  it  appeared  that  the  priHoner,  observing  his  father  violently  engaged  in 
.1  row,  which  the  latter  had  provoked,  by  drunken  abusiveness  and  threats, 
and  in  which  he  was  being  seriously  assaulted,  struck  at  the  party  assaulting 
with  his  knife,  which  shortly  deprived  him  of  life. 

The  Court  was  of  opinion— the  grand  jury  having  found  a  verdict  of  wilful 
murder — and  the  prisoner  having  pleaded  guilty  to  tlie  lesser  crime  of  mau- 
Hlaughter— that  the  Crown  was  Justifictl  in  accepting  the  plea;  and  abandoning 
the  charge  of  wilful  murder;  ami  that  the  act  having  been  committed  in  de- 
fence of  a  parent,  was  a  mitigating  circumstance. 

"  In  the  last  Autumn  term  of  this  Court,  a  grand  jury  found 
a  bill  of  indictment  against  you  for  the  wilful  murder  of  one 
(ieorge  Mayo,  at  Burin,  on  the  29th  day  of  September  last. 

"  It  appears  that  the  families  of  Mayo  and  HoUett  are  re- 
lated, and  that  they  are  the  principal  inhabitants  of  Pardy's 
Island,  Burin. 

"  That  on  the  morning  of  the  day  in  question,  your  father 
Samuel  Hollett,  by  drunken  abusiveness  and  threats,  provoked 
a  row  and  disturbance  in  which  the  parties  concerned  became 
violently  engaged,  and  in  which  your  father  was  being  seriously 
assaulted ;  then  you  interfered,  and,  making  use  of  your  knife, 
gave  George  Mayo  a  blow  on  the  breast  which  shortly  deprived 
him  of  life. 

"The  circumstances  were  such,  particularly  when  uxex- 
plained,  as  to  justify  the  grand  jury  in  placing  you  upon  your 
trial  for  murder ;  or  they  might  have  been  reconciled  with  the 
less  heinous  crime  of  manslaughter. 

"  Such  further  light  has  been  thrown  upon  the  case  since  the 
finding  of  the  bill  and  your  arraignment,  when  you  pleaded 
'*Xot  Guilty"  to  the  charge  of  murder,  and  such  explanations 
on  your  behalf  have  been  offered  upon  affidavit  in  mitigation  of 
your  conduct,  that  the  Crown,  pursuing  a  merciful  and  at  the 
same  time  just  and  prudent  course,  consented,  at  your  late  trial, 
to  accept  your  confession  of  the  crime  of  manslaughter,  and 
thus,  upon  your  own  confession,  a  jury  lately  found  you  guilty 
of  this  minor  offence. 

"  You  pursued  a  prudent  and  well-advised  course  in  confess- 
ing to  that  extent  to  the  charge  of  homicide. 

"  You  made  no  difficulty  at  any  time  in  regard  to  your  appre- 
hension, and  indeed  after  that  you  voluntarily  admitted  to  the 
Magistrate,  that  in  defence  of  your  father,  who  was  being  set 
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upon  aud  beaten,  you  committed  the  act  which  deprived  (Jeorge 
Mayo  of  his  life.  These  circumstances  are  to  be  taken  very 
much  in  mitigation  of  your  offence  and  its  punishment ;  and  we 
have  had  regard  to  the  considerations  put  with  so  much  force 
and  feeling  in  your  l)clialf  by  your  learned  counsel.  It  is  a 
matter  of  deep  regret  that  you  being  a  man  of  good  character, 
and  wliose  conduct  has  been  exemplary,  as  a  prisoner,  are  suf- 
fering in  great  measure  the  consequences  of  your  father's  folly 
and  misconduct;  but  there  remains  the  fact  that  with  great 
rashness  and  recklessness,  in  a  transport  of  j)assion,  to  which 
the  infirmity'  of  human  nature  too  readily  yielded,  you  made 
use  of  a  weapon,  resort  to  which  in  a  personal  contest  is  ab- 
horent  to  the  instincts  and  habits  of  Rritisli  people 

"Your  punishment  must,  therefore, be  severe  and  exemplary, 
and  the  sentence  of  the  Court  is,  that  you  be  imprisoned  with 
hard  labor  in  Her  Majesty's  gaol  at  St.  John's  for  the  period  of 
two  and  a  lialf  years  from  the  .'^Oth  September  last,  the  date  of 
your  arrest. 

The  Attorney  (lenerid  (Sir  W.  V.  ]\'hifeiroii )^  and  Solieifor 
General  (Winter),  for  the  prosecution. 

Mr.  ^/rXeili/,  Q.  C,  for  the  prisoner. 
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1S84,  yl?/////x/.     Hux.  Sin  F.  K  T.  Cauteu,  C.J. 

Shipping — Sidvittje  —Meritor ivv.s  sfrckvit — EjcdiLsiim  of  moMer  and  crcv/nrm  dcrr- 
lirt  hy  salvors — Salvage  a  maritime  lien  —  Miscnndnrt  of  salvors 

Tlif  N.  s.  iirt'ifhovnd,  a  part  i>aoketan(l  part  tug-boat,  full  iu  with  the/.  L.  Mayo, 
a  li.shitig  schooner,  64  tons,  about  fourteen  miles  from  the  port  to  which  the 
Oreyhonrul  was  bound,  in  an  abandoned  condition,  dismasted,  both  cables  out, 
drifting  on  the  rocks.  Volunteer  orew  went  on  board  with  dilticulty,  ami  by 
great  care  and  .skill  she  was  taken  in  tow,  anil  brought  safely  to  Harbor  Breton. 

JIflif —Thai  althougli  time  exi)ended  was  of  short  duration,  services  were  of  meri- 
torious character.  That  (1)  Salvage  confers  a  lien  indeiM?ndent  of  possession; 
(2)  Salvors  in  ordinary  cases  do  not  acquire  sole  management  of  the  ship,  they 
only  act  under  sufferance;  (.3)  In  cases  of  derelict,  the  tir&t  occupants  have  ex- 
clusive possession;  (1)  If  able  unaided  to  save  shii>,  salvors  may  prevent  other 
salvors  from  interfering  with  them;  (5)  Salvors  are  bound  to  give  up  cliarge  to 
the  master  on  his  claiming  charge;  (6)  Gross  negligence  or  misconduct  of  salvors 
mav  cause  a  forfeiture  of  all  claim. 
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This  is  an  action  of  salvage  instituted  on  beliAlf  of  the  owners., 
master  and  crew  of  the  steam-ship  Greyhoutid,  of  the  burthen 
of  89  tons  and  20  horse  power,  registered  in  London,  England, 
with  eight  hands,  including  the  master,  against  the  schooner  J. 
L  Mayo,  of  64  tons,  her  cargo  aod  freight. 

The  material  circ\nnstances  connected  with  the  salvage  ser- 
vices rendered,  were,  that  the  Greyhouml  at  the  time  was  on  a 
trip  from  Gaultois  to  Harbor  Briton,  in  Fortune  Bay,  with  pas- 
seugere,  in  both  of  which  places  the  owners  have  mercantile 
establishments;  the  steamer  had  left  the  former  place  on  the 
morning  of  the  14th  November  last,  having  to  encounter  a 
heavy  wind  from  the  W.  N.  W.  and  a  high  sea ;  about  3  o'clock, 
p.m,they  discerned  a  dismasted  vessel  with  both  cables  out 
broadside  to  the  wind  and  sea,  apparently  drifting  towards  the 
Shag-rocks,  which  were  to  leeward  at  the  mouth  of  Connaigre 
Hejid,  described  as  a  very  dangerous  locality  Tlie  master  was 
unwilling  to  order  any  of  the  crew  to  board  the  vessel  thinking 
it  unsafe  to  do  so,  when  four  of  them  volunteered,  who  were 
William  Cooksly,  mate,  Joseph  Cox  and  John  Jensen,  seamen, 
and  William  Buckland,  steward ;  when  they  approached  as  near 
as  was  deemed  safe,  about  three-fourths  of  a  mile,  these  four 
got  into  a  boat  lowered  from  the  steamer,  taking  a  small  line 
with  them,  one  end  of  which  was  left  on  board  with  some  diffi- 
culty attended  with  risk  to  life  from  the  rolling  of  the  vessel 
and  the  fear  of  her  striking  against  the  gunwale  of  the  boat 
and  swamping  them,  the  wind  blowing  a  gale  and  a  heavy  sea 
on,  they  managed  to  board  on  the  leeside ;  a  five-inch  hawser 
was  then  attached  to  the  line  and  hauled  from  the  Grej/hound 
to  the  vessel,  they  found  an  anchor  out  on  the  port,  not  holding, 
but  none  on  the  other  side,  the  rudder  w\is  gone  a  foot  below 
the  trnnk  and  the  vessel  unmanageable ;  not  having  sufficient 
crew  to  haul  in  the  cables  they  had  no  alternative  than  to  cut 
them  as  ordered  by  the  master.  The  Greyhound  attempted  to 
tow  with  the  first  hawser  but  not  succeeding  a  second  one  was 
supplied  from  her  by  making  a  loop  on  it  and  putting  into  that 
a  large  piece  of  wood,  used  as  a  fender,  which  floated  to  the 
vessel  and  was  hooked  up  by  those  on  board,  there  was  thus  a 
tow-line  from  both  bows  when  the  steamer  commenced  to  tow 
to  Harbor  Briton,  a  distance  of  twelve  or  fourteen  miles,  where 
they  reached  about  7  p.m.,  it  was  then  raining  and  thick  with 
the  wind  S.E.,  and  almost  a  calm.  Careful  measures  wejre  adopt- 
ed towards  the  securing  the  vessel,  as  it  came  on  that  night  to 
blow  a  gale  from  the  KN.W.  and  three  mooring  warps  were 
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necessarily  and  opportunely  provided  by  the  owners  of  the 
Greyhound  for  the  safety  of  the  J,  L,  Mayo  with  an  eflBcient 
watch,  relieved  at  intervals.  The  next  day  the  same  rough 
weather  continued  rendering  it  impossible  for  a  sailing  ship  to 
have  rescued  the  J,  L.  Mayo,  if  she  had  not  been  broken  up 
before  then  as  most  probably  she  would  have  been  by  drifting 
on  either  the  Shag-rocks  or  Connaigre  head.  The  master  of 
the  GreyJiound,  Joseph  Simms,  deposes  that  in  his  opinion  her 
Anchors  if  aground  could  not  have  saved  her  next  day  as  her 
cables  were  of  hemp  and  could  not  have  sustained  the  strain 
on  them.  The  vessel  was  perceived  from  the  shore  on  the  13th 
of  said  month  with  her  anchors  out  and  had  drifted  somewhat ; 
there  was  then  a  lieavy  gale  blowing,  which  continued  to  the 
15th  inclusive.  The  masts  had  been  cut  away  and  the  vessel 
-abandoned  by  the  master  and  crew  about  2  p.m.  on  the  said 
14th  November.  The  rudder  was  gone,  some  of  the  sails  had 
been  blown  away,  and  others  torn  in  tatters  by  the  force  of  the 
wind ;  the  jibboom  was  gone,  several  of  her  boats  or  dories  had 
been  washed  away,  she  having  been  previously  engaged  in  the 
fishery  as  an  American  banker.  It  is  found  that  the  master 
and  crew  had  removed  all  their  personal  effects,  and  nothing 
seen  on  board  to  indicate  the  expectation  of  returning,  and  to 
idl  intents  and  purposes  she  was  a  derelict.  The  master  and 
€rew  were  at  Harbor  Briton  when  the  GreyhouTid  reached  there, 
having  got  there  in  a  dory.  It  is  deposed  and  uncontradicted 
that  a  steamer  only  could  have  effected  the  safety  of  the  J.  L, 
Alayo,  and  there  was  no  other  than  the  Greyhourtd  on  that  part 
of  the  coast.  After  remaining  some  time  in  Haibor  Briton  the 
vessel  was,  by  an-angement  between  the  parties,  towed  to  Saint 
Pierre  by  the  Greyhound,  and  with  the  cargo  safely  delivered 
up  to  the  consignees. 

Mr.  Greene  appeared  for  underwriters,  but  did  not  examine 
any  witnesses  in  the  defence;  the  salvage  services  were  not 
disputed,  and  the  main  question  for  the  consideration  of  the 
Court  is  as  regards  the  amount  of  remuneration  for  the  ser- 
vices rendered. 

From  the  cross-examination  I  infer  there  was  an  insinuation, 
but  no  distinct  charge  made,  that  the  salvors  had  excluded  the 
master  and  crew  from  the  J,  Z.  Mayo  after  her  arrival  at  Har- 
bor Briton ;  but  I  am  satisfied  from  the  evidence  such  was  not 
the  case.  As  some  misconception  appears  to  exist  as  to  the 
relative  rights  of  parties  in  cases  of  salvage,  I  think  it  advis- 
able for  general  information  to  state  that  salvage  confers  a 
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inariume  lien  which  exists  ind»*pendently  of  the  possession 
And  ordinarily  aflbrds  the  best  security  for  the  ptiyment  of  the 
claim.  Liord  Storvell,  in  the  Uleiwra  Charlotte,  1  Eagg,  loO, 
jsays:  "  It  is  an  ill-founded  and  absurd  notion  that  unless  sal- 
voi-s  stick  to  the  ship  they  forfeit,  or  at  least  impair  their  title 
to  remuneration/'  It  is  an  erroneous  idea,  but  I  believe  a 
<iommon  one,  that  salvors  going  to  the  assistance  of  a  vessel  in 
distress  acquire  the  sole  management  of  her;  they  only  act 
under  sufiFemnce  and  permission ;  their  pretentious  in  claiming 
to  decide  what  is  to  be  the  extent  of  assistance  are  quite  un- 
warmntable — that  is  a  matter  not  within  their  province,  This 
has  application  to  ordinary  crises  of  salvage,  and  it  is  different 
in  a  case  of  derelict ;  there  the  first  occupants  may  have  a  right 
to  keep  exclusive  possession,  and  if  they  are  able  unaided  to 
bring  her  to  a  place  of  safety,  but  not  otherwise,  they  may 
lawfully  prevent  any  other  salvoi*s  intorft'iin;:  with  them,  and 
it  must  be  understood  that  unless  the  vesMj)  has  been  utterly 
abandoned  and  is  in  contemplation  of  law  a  derelict,  the  occu- 
pying salvors  are  bound  to  give  up  charge  to  the  master  on  his 
appearing  and  claiming  charge,  and  the  master  may  then  refuse 
to  employ  them,  and  may  Uike  what  measures  he  thinks  fit  for 
the  preservation  of  the  vessel ;  Williams  and  Urine,  ami  cases 
cited,  p.  128, 

It  should  always  be  remembered  by  salvors  tliat  misconduct 
or  gross  negligence  on  their  parts  may  cause  a  forfeiture  of  all 
claim  or  diminish  the  amount  of  their  reward. 

The  J  L,  Mayo  was  on  a  voyage  from  Boston,  U  S ,  to  St. 
Kerre,  with  a  general  cargo. 

The  agreed  upon  value  of  tlie  ./.  L.  Mayos  cargo  and  freight 
is  S5,400,  or  £1,350  currency. 

Although  the  time  occupied  in  the  performance  of  the  actual 
salvage  was  not  of  long  duration,  yet  the  services  were  of  a 
meritorious  and  efficient  character.  There  is  no  hard  and  fast 
rule  which  controls  the  Court  in  estimating  the  amount  of  com- 
pensation in  a  case  of  derelict,  as  I  consider  this  to  have  been, 
any  more  than  in  other  cases  of  salvage,  as  every  case  must  de- 
pend upon  its  own  peculiar  circumstances. 

When  the  services  have  been  rendered  by  a  steamer,  and 
that  promptly  as  in  this  case,  the  Court  has  been  more  liberal 
in  its  award  than  when  otherwise ;  and,  having  regard  to  the 
elements  which  enter  into  the  consideration  of  the  Court  in 
salvage  claims  and  the  special  circumstances  of  this  case,  as  I 
can  have  no  reasonable  doubt  that  a  valuable  property  would 
c 
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have  been  lost  but  for  the  timely  intervention  of  the  salvors,  I 
think  that  $1,680  would  be  a  liberal  and  fair  amount  to  award, 
which  amount  I  decree  to  be  paid  to  the  plaintiff  with  costs. 

If  the  parties,  plaintiffs,  do  not  agree  between  themselves  in 
the  apportionment,  I  shall  do  so  on  application,  counsel  for 
plaintiffs  stating  to  the  Court  the  scheme  proposed. 

The  Hon.  J.  S.  Winter,  Q.  C,  (Solicitoi'  General),  Counsel  for 
plaintiffs. 

Mr.  Greene,  Counsel  for  defendants. 

Solicitors: — Winter  and  Morison ;  Greene  ami  Bunthuj 

(1.)  rOWEK  V.  KENNEDY;  (2.)  KENNEDY  r.  POWEK. 
1884,  Septemlter.    Hox.  Mu.  Justice  Pi>'SEN'T. 

Trover  of  Seals^  on  ice  Jields — Rights  of  property  in  JioundSeais. 

Where  the  crews  of  vessels  distributing  themselves  over  large  areas  of  the  ifc 
fields,  indiscriminately  slaughter  seals  as  they  go,  leaving  them  round,  taking* 
no  heed  to  collect,  or  mark,  or  pan,  the  same. 

Neld — No  right  of  property  is  a<*quired  in  the  said  seals.  Tlie  killing  must  Ik? 
accompanied  by  possession  ;  the  finder  of  the  body  of  a  seal,  without  any  in- 
dicia of  property,  is  the  owner  of  the  same,  unless  the  party  claiming  as  of 
right,  agiinst  him,  be  in  a  i>ositiou,  then,  and  there,  to  assert  his  right  of  pro- 
I»erty,  point  to  the  sixjcific  seals,  and  exercise  corporal  control  over  them. 

These  eases  were  tried  together  in  the  last  term  of  this  court 
before  the  Chief  Justice,  and  were  reduced  to  a  question  of 
claim  and  counter-claim. 

The  plaintiff  in  the  case  numbered  (1)  first  took  his  action  to 
recover  from  the  defendant,  Kennedy,,  (plaintiff  in  the  case  num- 
bered 2),  the  value  of  some  thousands  of  seals  said  to  have  been 
wrongfully  taken  at  the  last  spring's  seal  fishery. 

Then  the  plaintiff,  (Kennedy)  in  the  second  case,  sued  Power 
in  a  similar  action. 

Power  commanded  the  s.  s.  Xainchal,  (Dundee  Sealing  and 
Whaling  Company),  Kennedy  the  s.  s.  Vanguard,  (Messrs.  John 
;^^unn  &  Co/s) 

As  is  frequent  in  such  cases  the  evidence  appears  to  have 
been  of  the  most  conflicting  description,  and  is  in  great  part 
utterly  irreconcileable  with  truth  and  fact  on  one  side  or  the 
other,  and  is  possibly  opposed  to  the  truth  in  several  particulars 
on  both  sides. 
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It  would  not,  therefore,  as  a  rule,  be  considered  advisable  to 
interfere  with  the  verdict  of  an  intelligent  and  competent  jury, 
whose  duty  it  was  to  discriminate  so  far  as  they  could  between 
the  false  and  true,  and  if  it  were  not  for  the  peculiar  circum- 
stances of  this  C4ise,  I  should  not  be  inclined  to  depart  from  the 
usual  rule  of  leaving  the  determination  of  fact  to  those  whose 
function  it  is  to  pronounce  upon  it. 

Here,  liowever,  arose  a  question,  especially  in  action  No.  2^ 
affecting  the  right  of  property  in  "  round  seals/'  and  upon  which 
there  has  hitherto  been  no  specific  and  generally  understood 
declanition  of  what  the  law  is. 

To  the  gre<it  surprise  and  disappointment  no  doubt,  of  the 
plaintiff,  in  the  first  action  the  jury  found  a  verdict  for  the  de- 
fendant in  that  suit,  and  in  the  second  action  a  verdict  in  favor 
of  the  plaintiff  of  Sl,800,  and  this  mainly  turned  upon  the  ap- 
propriation of,  as  is  alleged,  the  round  seals. 

Speaking  of  the  understtmding  or  usage  of  the  seal  fishery 
some  witnesses  appear  to  have  expressed  their  opinion  that 
"  there  was  no  law  for  scattered  round  seals." 

In  my  judgment  this  language,  taken  as  it  was  intended  to 
be  understood,  roughly  conveys  what  the  law  is,  and  what  the 
usage  or  custom  of  the  business  should  be ;  and  I  think  that 
evidence  of  such  a  usage,  it  being  a  reasonable  one,  may  be  given; 
and  that  such  usage  will  control  and  qualify  the  rights  of  par- 
ties engaged  in  the  common  prosecution  of  the  so-called  fishery. 

We  know  that  in  the  whalefishery,  for  instance,  sucli  usages 
prevail  and  the  law  gives  effect  to  them. 

I  am  of  opinion  that  no  right  of  property  is  acquired  by  the 
mere  indiscriminate  slaughter  of  seals ;  that  it  would  bo  mon- 
strous for  the  law  to  support  a  claim  of  right  to  scattered  round 
seals  on  the  part  of  ships,  the  crews  of  which  distribute  them- 
selves over  an  area  of  some  miles,  and  for  the  purpose  of  pre- 
venting competition  and  anticipating  the  arrival  and  active 
participation  of  others  in  the  fruits  of  the  ice-fields,  kill  as  they 
go  with  the  blow  of  a  gaff,  taking  no  heed  to  collect  and  pan 
and  mark  their  spoil,  reserving  all  care  in  these  respects,  until 
as  they  believe  or  profess,  and,  as  in  this  case  assert,  they  have 
left  no  accessible  seals  alive. 

The  evil  becomes  aggravated  when  more  crews  than  one  con- 
tribute, to  the  confusion  that  must  necessarily  arise  from  so 
reprehensible  a  practice,  which  is  open  to  the  further  most 
serious  objections  that  seals  deteriorate  from  being  left  to  harden 
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and  fiveze  upon  the  ice  before  "  sculping" ;  and  that  lai-ge  nuni- 
hei-s  are  forever  lost  to  the  connnon  stock 

I  admit  the  gencml  proposition  that  property  may  be  acquired 
and  retained  in  "round  seals,"  as  well  as  in  "sculped  seals." 
and  b}'  similar  means ;  but  I  hold  that  the  killing  must  be  ac- 
companied by  possession,  and  that  when  the  next  comer  finds 
the  body  of  a  seal  or  the  bodies  of  seals  on  the  ice  without  any 
accompanying  indicia  of  property,  the  man  who  claims  as  of 
right  against  him  must  be  in  a  position  then  and  there  to  assert 
his  right  of  property,  to  point  to  the  specific  se^ils  as  his  own  or 
those  of  his  fellows,  and  to  exercise  corporal  control  over  them, 
unless  he  is  resisted  by  force  or  deterred  by  threats  of  violence. 

Except  under  such  circumstances  1  am  of  opinion  that  the 
killer  must  be  held  to  have  left  or  abandoned  the  dead  round 
seals,  to  the  next  finder  who  shall  possess  himself  of  them. 

Regarding  the  evidence  as  it  lias  been  described  to  me  in  tliese 
cases,  I  think  the  jury  may  have  labored  under  a  grave  miscon- 
ception of  the  legal  rights  of  parties,  and  may  and  probably  have 
found  a  verdict  which  can  not  be  justly  supported  in  amount. 

On  a  view  of  both  the  cases  I  am  of  opinion  that  there  should 
be  rules  for  new  trials,  unless  the  plaintiff'  in  the  second  action 
(Kennedy)  consents  to  reduce  his  verdict  to  at  least  the  sum  of 
S120.  If  he  should  so  consent  then  that  the  rules  for  new  trials 
should  be  discharged  costs  between  party  and  jmrty  following 
the  judgment. 

Mr,  McXciJy,  Q.  6',  und  J/r.  Knit,  Q,  6'.,  for  Kennedy. 
Solid  tor  GaiuTul  (Winter)  ffud  Mr.  JJoone,  for  Power. 
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Wiff —  i/uf,>t/n/ph — Construction  of — ^ \)t)n>rtion ment  of  ofi n uitici — **^t'pptl/*n;f  tritrtiji 

to  iKifrt  tpffju^st. 

Tli»*  t«>t;itor  left  .111  annuity.     The  annuitant  «lif(l  witliin  the  first  year. 

//,  /,/  -Tliat  his  t'>tatc  is  not  culitlcd  to  any  i)ortion  of  tht-  annuity,  as  annuities 
•  auTiot  Ik?  ai>i)ortione«l.  Imperial  XrX  4  Wni.  IV.,  r.  22,  which  provides  for 
aj»]M>rtiouiMent  of  annuities,  docs  not  apply  to  Xe\vfoun<lland. 

IJ,\i  -Tliat  wh.-re  a  clause  is  iiniHTfrrt  and  u n finished,  and  testator's  nieaninji? 
i^  <il>\iou'*,  th-'  Court  will  supply  the  words  to  jn-rft-ct  the  Ixquest. 
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The  questions  raised  for  determination  in  this  case  come  be- 
fore the  court  upon  the  petition  of  the  executor,  Mr.  Thomas 
K.  Smith,  praying  for  directions,  and  upon  hearing  Mr.  Greene, 
of  counsel  for  him,  as  well  as  for  all  the  parties  interested  in 
the  adjudication,  except  the  representatives  of  Mr  Thomas 
Hutchings,  who  appear  by  the  executor  in  peraon. 

The  question  in  which  the  estate  of  Hutchings  is  interested 
turns  upon  the  construction  of  the  following  clause  of  Mr. 
Bennett's  will: 

"1  give  to  my  old  friend  Thomas  Hutchings,  now  employed  in  my 
Brewery  establishment,  one  liundretl  pounds  currency,  to  be  paid  to  him 
annually  during  his  natural  life.*' 

Mr.  Hutchings  died  eleven  months  and  a  half  after  the 
testator  (Bennett),  and  we  are  asked  to  determine  whether 
the  estate  of  the  former  is  entitled  to  receive,  under  the  be- 
quest in  question,  the  whole  or  any  part  of  one  hundred  pounds 
which,  but  for  the  death  of  Hutchings,  would  have  represented 
the  firat  year's  annuity. 

We  arc,  with  reluctance,  constrained  to  hold  that  no  i>art 
of  that  sum  is  payable  by  the  estate  of  Bennett  to  that  of 
Hutchings. 

Prior  to  the  Imperial  act  4  Wui.  IV ,  c.  22,  it  had  l>een  long 
held  that  annuities  could  not  be  apportioned,  and  moreover 
that  annuities  not  expressed  to  be  otherwise  payable  were  not 
payable  until  the  end  of  the  year. 

The  Imperial  statute  referred  to  provided  for  apportionment 
of  annuities  and  such  like  sums,  in  proportion  to  the  time  which 
had  elapsed  from  the  commencement  of  the  allowance :  but  as 
that  act  was  passed  after  the  establishment  of  our  local  Legis- 
lature, and  its  provisions  have  not  since  been  incorporated  with 
our  local  law,  the  court  is  obliged  to  determine  i  his  case  upon 
the  principles  of  the  old  law,  and  to  hold  that  neither  the  whole 
nor  any  part  of  the  first  hundred  pounds  had  1 «  fome  payable 
to  the  annuitant,  and  that  therefore  his  estate  jxissesses  no  in- 
terest in  it. 

The  next  and  principal  question  now  submitted  to  the  court 
is  this :  whether  the  female  children  of  Sophia  Stonhouse,  de- 
ceased, are  entitled  to  claim  under  ifr.  Bennett's  will,  and  the 
difficulty  arises  in  this  way : 

The  will  is  holograph  {i.c ,  wholly  in  the  handwriting  of  the 
testator  himself) ;  he  makes  a  bequest  of  the  residue  of  his  gene- 
ral estate  to  be  divided  and  distributed  amongst  eight  several 
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relatives,  and  to  his  "  friend  and  partner  in  trade,  Thomas  li. 
Smith,"  "  one-tenth  part  each," — and  the  bequest  proceeds  thus : 

"  To  Josephine  Brettinghain,  the  sister  of  my  wife,  one-twentieth  part ; 
and  to  the  female  children  of  my  wife's  late  sister,  Sophia,  late  the  wife 
of  the  Rev.  Arthur  Stonhouse  "— ^ 

The  clause  is  clearly  imperfect  and  unfinished,  but  in  the 
opinion  of  the  court,  after  giving  the  matter  carefui  considera- 
tion, the  testator's  meaning  and  intention  are  obvious,  viz. :  that 
the  female  children  of  Sophia  Stonhouse  are  entitled  to  one- 
twentieth  part  of  his  estate,  similarly  to  their  aunt  Josephine 
Brettiugham. 

The  will  itself  bears  intrinsic  evidence  of  this,  for  nine-tenths 
of  the  residue  arc  disposed  of  in  the  firet  part  of  the  bequest 
to  the  legatees  there  named ;  next  one-twentieth  to  Josephine 
Brettingham ;  and  then  follows  the  legacy  to  the  children  of 
Sophia  Stonhouse,  wliich  if  canned  out  in  the  same  manner 
would  dispose  of  another  twentieth,  thus  making  in  all  the 
ten-tenths  of  the  residue  manifestly  intended  to  be  disposed  of. 

The  court  has  no  hesitation  therefore  in  supplying  the  neces- 
sary words  to  perfect  the  last  bequest.  The  case  of  Redfern  r, 
Bryning,  (J  E.  6  Chancery.  ISSJ  is  a  case  in  point  in  which  the 
court  required  to  go  much  further  than  is  necessary  in  this 
case  to  supply  an  accidental  omission 


BltOWN  r.  COLEMAN. 
1884,  hecemher,    Hon.  Mr.  Justice  Pinsent. 

Siib'Coniract—Krectitm  hy  tender  based  on  plan —  Warranty  as  to  the  nature  of  site — 
Allmcance  for  extras. 

Where  a  })arty  subcootmcted  to  erect  a  lighthouse  according  to  jdans  and  speci- 
ficationji  Mubmitted,  and  it  was  afterwards  found  that  there  were  greater  undu* 
latiou.s  and  inequalities  in  the  ground  than  could  have  been  gathered  from  the 
plan,  the  contractor  having  taken  this  risk.  The  subcontractor  found  it  neces* 
sary  to  put  in  extra  work  to  complete  contract.  In  an  action  by  the  subcon- 
tractor the  jury  refused  the  extras.  On  a  motion  to  set  aside  the  verdict  on 
the  grounds  that  the  plan  did  not  .show  the  inequalities,  aud  must  be  taken  as 
I>art  ol  the  contract— 

Jleld — Tliat  the  plan  was  part  of  the  contract  only  in  so  far  as  it  was  expressly 
referred  to  and  incorporated  in  the  terms  of  the  contract.  That  unless  there 
was  something  in  the  character  of  the  ground  of  an  unusual  and  extraordinary 
kind  which  should  have  been  brought  to  the  notice  of  the  s'lb-contractor,  he 
must  be  hehl  to  have  taken  the  risk. 
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111  this  action  the  plaintiff  sought  to  recover  a  sum  of  about 
-$1,300  upon  a  claim  for  extra  work  arising  out  of  a  contract  to 
build  the  stone  and  brick  work  of  a  light-house  at  Gull  Island, 
^n  this  coast 

The  defendant  had  taken  the  entire  contract  for  the  erection 
of  the  structure  from  the  Board  of  Works,  and  had  tendered 
for  a  sub-contract  for  mason  work,  and  he  accepted  the  plain- 
tiffs' tender  for  $1,400. 

The  case  was  heard  before  me  with  a  special  jury,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $226  upon  two  of  the 
items  charged  as  extra  work  by  the  plaintiff,  viz.,  upon  leveling 
sixty  feet  extra  of  covered  way  and  excavating  the  basement. 
Of  that  finding  I  fully  approve,  but  the  plaintiff,  not  satisfied 
with  the  amount  of  the  verdict,  seeks  for  a  new  trial  because 
of  his  failure  to  recover  upon  other  charges,  which  failure  he 
attributes  to  misdirection  by  the  judge  and  to  a  finding  by  the 
jury  contrary  to  evidence. 

The  plaintiff's  counsel  contends  that  a  plan  which  was  ad- 
mitted in  evidence  formed  in  all  particulars  a  part  of  the 
■contract,  and  moreover  that  it  binds  the  defendant  to  a  war- 
ranty or  representation  that  the  undulations  or  inequalities  of 
the  ground  upon  which  the  light-house  keeper's  dwelling  house 
was  to  be  built  were  no  greater  than  would  be  suggested  by 
A  transverse  section  of  the  building  exhibited  on  the  plan. 

At  the  point  of  this  transverse  section  on  the  plan  no  great 
inequality  is  thereon.  In  the  result  the  wall  had  to  be  built 
from  a  depth  of  six  feet  from  the  ground  to  the  floor  at  one 
extreme  and  so  occasionally  at  different  points,  but  only  six 
inches  from  the  ground  (where  there  was  solid  rock)  to  floor 
in  the  other  extreme ;  the  plaintiff  not  being  required  at  that 
point  to  build  the  height  of  eighteen  inches  provided  by  the 
<5ontract,  the  rock  taking  the  place  of  wall. 

I  differed  from  this  contention  and  held  that  the  plan  was 
part  of  the  contract  in  the  particulars  and  in  which  it  was 
-expressly  referred  to,  and  incorporated  with  the  tenns  of  the 
contract. 

In  several  matters  this  was  so.  In  those  in  which  the  plain- 
tiff failed  to  recover  it  was  not  so,  and  the  jury  in  delivering 
their  verdict  expressly  said  that  on  these  points  the  plaintiff 
had  not  made  a  case  but  had  taken  the  risk  of  the  ground. 

The  part  of  the  contract  on  this  point  ran  thus :  to  build 
the  foundation  walls  of  houses,  porches  and  covered  way  of 
the  thickness  shown  on  the  plan  and  of  the  height  necessary 
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to  bring  the  ground-floor  of  the  house  eighteen  inches  above 
the  level  of  the  ground  at  the  highest  point  of  the  latter. 

It  will  be  observed  that  the  thickness,  which  was  two  feet, 
is  expressly  stated  to  be  shown  on  the  plan ;  and  then  as  ta 
the  height,  that  was  to  be  what  was  necessary  to  bring  the 
ground-floor  eighteen  inches  above  the  higher  point  of  the 
ground;  language  clearly  providing  for  contingencies  and  for 
diflerences  of  grade  in  the  ground,  no  reference  being  made 
to  the  plan  in  the  clause  beyond  the  thickness  of  wall. 

No  figures  are  given  in  the  plan  to  show  the  depth  of  and 
diflPerences  in  the  inequality  of  the  ground  from  which  up  ta 
the  ground-floor  the  wall  was  to  be  built. 

The  contmct  simply  provides  that  whatever  the  highest  point 
may  be,  the  wall  is  to  be  eighteen  inches  above  it. 

Upon  other  points,  heights  and  dimensions  are  marked  on 
the  plan. 

The  defendant  had  taken  his  risk  of  the  ground  with  the 
Board  of  Works,  and  insists  that  the  plaintiff  did  the  same 
in  regard  to  him. 

Neither  of  the  parties  to  the  action  had  taken  the  precau- 
tion of  inspecting  the  locality,  but  the  plaintiff  is  shown  to 
have  made  some  enquiries  of  persons  who  had  seen  it,  and 
apparently  to  have  been  satisfied  that  he  might  take  the  eon- 
tract  witli  safety. 

Moreover,  the  plaintiff  swore,  "  I  provided  for  a  rough  place,, 
but  not  for  such  inequalities.  The  defendant's  own  estimate 
was  much  the  same  as  mine" ;  and  he  said  he  did  not  charge  the 
defendant  with  any  wilful  misrepresentation  or  concealment. 

I  directed  the  jury  that  unless  there  was  something  in  the 
character  of  the  ground  of  an  unusual  and  extraordinary  kind 
not  improbable  to  be  found  in  a  site  chosen  on  this  coast  and 
in  such  a  locality  for  a  light  house,  and  which  should  have 
been  brought  to  the  notice  of  the  plaintiff,  the  plaintiff  should 
be  considered  as  having  taken  the  risk  of  the  work  and  not  to 
have  made  out  a  claim  for  extra  work  on  this  part  of  the 
contract. 

That  the  plan  in  this  respect  was  not  part  of  the  contract, 
but  only  evidence  in  the  case. 

The  jury  found  ;is  I  have  already  described.  I  am  quite 
satisfied  with  their  verdict,  and  I  am  still  of  opinion  that  there 
was  no  misdirection  as  against  the  plaintiff;  that  if  there  was 
any  eri'or  in  this  respect,  it  was  in  leaving  any  question  to  the 
jury  upon  these  particulars  of  the  plaintiffs  claim ;  and,  there- 
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fore,  that  the  rule  nisi  for  a  new  trial  should  be  discharged 
with  costs. 

Solidtm^  General  (  Wintei^)^  for  plaintiff. 
Mr,  Kent,  Q.  C,  for  defendant. 


SOMMERVILLE  r.  BRIEN. 
1885,  Feh^uary.     By  the  Couut. 

PUadinga — InemnpleU  adminUtraiion  viust  be  pleaded^Xot  ground  for  jwn-suit. 

In  an  action  of  trover  incomplete  ailministration  was  put  forward  as  a  ground  oir 
a  motion  for  a  non-suit. 

Hdd — That  want  of  perfecte<l  adniinistration  should  have  been  pleaded  and  not 
as  a  ground  for  non-suit. 

This  action  was  brought  by  Margaret  Sommerville,  adminis- 
tratrix C.  T.  A.  of  the  estate  of  the  late  Cornelius  Brien,  to 
recover  possession  of  certain  boats,  nets,  household  furniture 
and  other  chattels  forming  part  of  estate,  valued  at  two  thou- 
sand dollars,  and  alleged  to  have  been  taken  by  defendants  and 
converted  to  their  own  use 

A  demand  had  been  made  on  the  defendant,  Cornelius,  who, 
on  his  examination  proved  that  none  of  the  chattels  had  come 
to  his  hands  or  possession.  The  other  defendant,  Michael,  had 
carried  on  the  fishery  for  many  years  in  conjunction  with  testa- 
tor, as  a  partner.  A  motion  was  made  by  defendant's  counsel 
for  a  non-suit  on  the  grounds  that  the  letters  of  administration 
were  still  incomplete  and  imperfect,  and  plaintiff  was  not  enti- 
tled to  sue  in  the  character  of  administratrix ;  that  defendant, 
(Michael),  was  shewn  to  have  been  a  partner  of  testator's,  and 
could  not  be  proceeded  against  in  this  action ;  no  evidence  of 
conversion.  In  reserving  these  points  for  a  non-suit  the  court 
observed  that  the  want  of  a  perfected  administration  should 
have  been  specially  pleaded,  and  the  objection  could  not  now  be 
allowed.  Defendants  proceeded  with  their  defence  and  proved 
that  defendant,  (Cornelius),  never  had  possession  of  the  goods 
and  chattels  sued  for ;  that  Michael  had  been  a  partner,  as  al- 
leged, and  that  for  debts  contracted  during  testator's  lifetime^ 
the  boats  had  been  taken  over  by  the  supplying  merchant. 
The  court  gave  judgment  for  defendants. 
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1885,  April.    By  the  Court. 

Mandamti*  to  Inferior  Court  to  cowpUte  papers  aiul  grant  appeal. 

Where  it  is  shown  to  the  wtisfaction  of  the  Court  that  an  inferior  tribunal  has 
adjudged  against  a  party  and  where  an  appeal  lay,  refuses  to  complete  the 
necessary  papers  and  grant  the  appeal,  the  Ck)urt  will  direct  a  mandamns  to 
issue  ordering  the  record  of  the  Court  below  to  be  sent  up  for  hearing. 

Mr.  Carty  shewed  cause  to  a  rule  nisi  obtained  by  Mr.  Emer- 
son for  a  mandamus  to  be  directed  to  Judge  Prowse,  of  the  Dis- 
trict Court,  on  the  grounds  of  alleged  refusal  to  complete  the 
necessary  papers  and  grant  an  appeal  in  a  judgment  stated  to 
have  been  given  by  him  in  this  case  in  the  court  below. 

From  the  circumstances  set  out  in  the  affidavits,  and  now 
moved  on  by  counsel,  the  court  considered  the  plaintiff  had 
complied  with  all  necessary  preliminaries,  and  shewed  sufficient 
grounds  to  entitle  him  to  have  the  record  on  appeal  sent  up  for 
hearing,  and  made  the  rule  absolute  accordingly. 
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ALEXANDER,  Merchant. 
1885,  April.    By  the  Court. 

WUl— 'Petition  of  Executor  for  directions — Application  of  hequeM— Misdirection  of 

Legatee, 

Where  the  testator  made  a  bequest  to  a  society,  and  it  was  found  no  society 
exactly  corresponding  to  the  designation  given  by  the  testator  was  known. 

i/eU— If  the  society  is  misdescribed.  the  Court  will  if  possible,  discover  from 
surrounding  circumstances,  what  society  was  intended.  The  Court  will  admit 
extrinsic  evidence  to  determine  what  the  testators  words  express.  Evidence  to 
show  that  the  testator  subscribed  to  a  particular  society  vnW  be  admitted,  to 
show  what  was  in  his  mind  when  he  made  the  bequest. 

The  executors  on  two  separate  petitions  and  substantive 
motions,  sought  for  directions  and  the  order  of  the  court  as  to 
the  manner  in  which  they  were  to  execute  and  carry  out  certain 
bequests  contained  in  the  will  of  testator;  and  in  reference  to 
their  first  petition  and  the  motion  thereon,  the  court  delivered 
the  following  directions  in  writing : — 

The  executors  by  their  petition  ask  for  the  order  and  direc- 
tions of  the  court  for  their  guidance  in  relation  to  the  following 
bequest  contained  in  the  said  will,  viz. : — "  I  will  and  bequeath 
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to  the  institution  known  as  the  Colonial  and  Continental  School 
Society,  the  sum  of  Five  hundred  pounds  currency." 

They  set  out  in  this  petition  that  there  is  no  such  society  of 
that  name  in  this  colony;  in  the  year  1862  there  was  a  society 
called  the  Colonial  Church  and  School  Society,  the  head  office 
being  in  England,  having  a  branch  society  or  committee  in  this 
colony ;  in  that  year  the  society  in  England  changed  its  name 
to  the  Colonial  and  Continental  Church  Society,  a  branch 
whereof  was  formed  and  incorporated  in  this  colony  under  the 
name  of  the  "  Saint  John's  Association  in  aid  of  the  Colonial 
and  Continental  Church  Society,"  and  at  present  is  supporting 
and  conducting  schools  in  this  colony. 

This  "Association  in  aid,  &c.,"  claim  that  said  legacy  w^as 
intended  for  and  bequeathed  to  the  Saint  John's  Association,  or 
to  the  stiid  Colonial  and  Continental  Church  Society. 

The  said  executoi-s  therefore  ask  to  be  directed  as  to  the  ap- 
plication of  this  bequest,  whether  it  should  be  paid  over  to  the 
Parent  Society  or  the  Association. 

Very  little  difficulty  exists  in  complying  with  prayer  of  this 
petition  as  the  authorities  are  clear  and  definite  in  the  course 
to  be  adopted  by  a  court  under  such  circumstances. 

In  TJieobdld  an  Wills,  p.  297,  it  is  laid  down, — "  if  the  society 
is  misdescribed,  the  court  will,  if  possible,  discover  from  sur- 
rounding circumstances,  &c.,  what  society  was  intended.  Wil- 
son  vs.  Squires,  1  Y,  <fc  C.  C.  66^ ;  Bunting  vs.  Marriott,  19  B. 
163,  &c. ;  and  in  12  L,  R,  E,  C,  in  re  Kilverts  Trtists,  where  in 
a  gift  (or  bequest)  to  a  charity,  the  object  of  the  gift  is  imper- 
fectly described,  and  uncertainty  in  consequence  arises,  evidence 
of  the  donor  having  subscribed  to  a  particular  society  is  admis- 
sable  to  shew  what  was  in  his  mind  when  making  the  gift  or 
bequest." 

In  this  instance  the  court  obtained  extrinsic  evidence  to  de- 
termine what  the  testators  words  express  and  what  meaning 
should  be  applied  to  them. 

It  appears  the  statements  in  the  petition  are  perfectly  correct, 
that  there  is  no  society  so-called  as  "  The  Colonial  and  Conti- 
nental School  Society,"  but  there  is  "  The  Colonial  and  Continen- 
tal Church  Society,"  which  in  1861  took  tlie  place  of  the  Colo- 
nial Church  and  School  Society,  and  at  the  time  of  the  execution 
of  the  will  and  now  exists.  The  institution  was  established  in 
London,  and  there  is  in  this  colony  in  connection  with  this 
Bociety  an  association  incoi-porated  by  local  Act,  25  Vic,  cap.  11, 
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entitled  "  An  Act  to  Incorporate  the  St.  John's  Association  in 
aid  of  the  Colonial  and  Continental  Church  Society,"  which 
association  is  subject  to  the  control  of  the  committee  of  the 
parent  society  in  all  its  proceedings. 

It  was  also  satisfactorily  shewn  that  the  testator  had  been  a 
supporter  and  regular  subscriber  lu  the  funds  of  the  Colonial 
and  Continental  Chui-ch  Society. 

Under  the  circumstances  there  can  be  no  doubt  of  the  cor- 
rectness of  the  conclusion  arrived  at  by  the  court,  viz. : — ^That 
upon  the  face  of  the  be([uest  the  description  of  the  particular 
society,  was  inaccurate  and  imperfect,  and  the  evidence  enables 
the  court  to  decide  that  the  legacy  should  be  paid  to  the  Colo- 
nial and  Continental  Church  Society. 

The  association  referred  to  is  only  auxiliary  to  the  parent 
society,  and  not  entitled  to  receive  this  legacy  independently  of 
it,  nor  without  its  express  sanction. 

The  other  matter  connected  with  the  estate  is  sub  judice. 


In  re  smith  McKAY. 
1885,  April,     By  the  Court. 

Inttolrenei/— Confirmation  of  Deed  of  Composition  after  declaration  of  Insolvency^ 

III  1882  tho  insolvent  was  so  (leclaretl,  and  a  certificate  and  final  discharge 
granted.  In  1883  a  Deed  of  Compoaition  was  entered  into.  On  a  motion  ta 
ooufirm  this  deed  and  transfer  aU  property  in  the  hands  of  the  trustee  to  the 
insolvent,  the  court  iutiniated  that  the  motion  was  unprecedented,  and  it 
would  require  nndoubted  proof  of  its  authority  to  make  such  order. 

The  Solicitor  General,  on  behalf  of  Mr.  McKay  and  the 
trustees,  on  a  special  affidavit  setting  out  the  facts,  moved  that 
an  arrangement  made  in  1883  with  certain  creditors  of  the 
insolvent  for  a  composition,  and  embodied  in  a  deed  executed 
by  them,  might  be  confirmed  and  given  effect  to  by  the  Court ; 
also,  that  the  trustees  be  relieved  of  any  further  liability,  and 
that  the  remainder  of  the  insolvent  estate,  if  any,  in  their  pos- 
session may  be  revested  in  the  insolvent. 

Counsel  was  subsequently  desired  to  amend  the  papers  re- 
ferred to  on  the  motion  l)efore  the  application  would  be  finally 
determined.  The  court  intimated  that  a  certificate  of  in.sol- 
vency  and  final  discharge  had  been  granted  in  1882,  and  a 
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motion  of  this  uature  was  unprecedented  under  our  insolvency 
laws,  and  it  should  be  clearly  shewn  the  court  had  undoubted 
authority  under  the  statute  to  grant  such  an  order  as  that 
moved  for  Time  was  granted  to  enable  counsel  to  perfect  tlie 
necessiiry  papers  for  a  further  he<iring. 


Ix  RE  JOSEPH  DKOVEK. 
1885,  April     Hon.  Sir  F.  B.  T.  CARTER,  C.J. 

Inte^Uite  Estaie— Moneys  in  Savings*  Bank-  in  tircounts  of  van'otis  names. 

Where  a  i>arty  dies  intestate  having  moneys  «!eiK>sitcMl  in  Savings'  Bank  in  the 
name)!  of  different  jiarties. 

//(?/</— That  there  was  a  clear  gift  to  each  of  those  named  for  wliom  the  dei>o.sit 
was  made,  and  such  amounts  did  not  form  part  of  estate  as  assets  for  distri- 
bntion. 

The  questions  in  this  matter  arc  raised  upon  the  petition  of 
Thomas  Drover,  brother  and  administrator  of  the  esuite  of  the 
deceased*  asking  for  directions  in  the  distribution  of  assets. 

It  appears  that  the  deceased  died  on  the  10th  March,  1883, 
intestate,  leaving  him  surviving  his  widow,  Elizabeth  Drover, 
and  no  issue,  but  as  next  of  kin  the  petitioner  and  two  sisters, 
Susannah  married  to  John  Young,  and  Mary,  married  to  Geo. 
Liindrigan,  and  that  the  deceased  had  during  his  lifetime,  at 
various  times  between  1856  and  1877,  and  thence  undisturbed, 
made  deposits  in  the  Newfoundland  Savings'  Bank  of  sums  of 
money  in  the  names  of  certain  relations,  which  in  the  aggre- 
gate, with  accumulated  interest,  amount  to  Sl,449.  These  re- 
lations are,  1st,  Susannah,  a  sister  aforesaid ;  2nd;  Mary  Ann, 
daughter  of  petitioner  and  neice  of  intestate,  who  was  married 
to  Albert  Young,  who  survives,  but  the  said  Mary  Ann  has 
died  since  the  death  of  the  intestate,  without  issue ;  this  deposit 
was  made  before  marriage,  in  her  own  name ;  3rd,  Emma,  ano- 
ther daughter  of  petitioner,  married  to  Archibald  Young,  both 
living ;  this  deposit  was  also  made  before  marriage,  in  her  own 
name ;  4th,  Joseph  Drover  Young,  son  of  said  Emma,  of  the  age 
of  eight  years,  grandson  of  petitioner  and  grandnephew  of  in- 
testate; 5th,  Elizabeth  Drover,  the  widow  of  the  intestate. 
There  is  also  deposited  in  the  Bank  by  the  intestate  in  his 
own  name,  a  sum  which  now  amounts  to  S273.47. 

Counsel  were  heard  for  the  respective  parties  interested,  and 
several  cases  cited  bearing  on  the  points  in  issue. 
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The  principal  (juestion  for  our  direction  is  with  reference  to 
the  deposits  in  the  Savings*  Bank,  and  we  think  that  in  accord- 
ance with  the  decision  of  this  Court,  pronounced  by  myself  in 
1880,  in  which  all  the  cases  were  considered  on  a  question  sub- 
stantially the  siinie  as  regards  deposits  in  the  Savings'  Bank  by 
a  deceased  person,  there  was  a  clear  gift  to  each  of  those  named, 
for  whom  the  deposit  was  made,  and  that  none  of  these  amounts 
form  part  of  tlie  estate  of  the  deceased  Joseph  Drover  as  assets 
in  the  hands  of  the  administrator  for  distribution.  The  de- 
posit in  the  name  of  Mary  Ann  Drover  or  Young,  aforesaid,  is 
claimable  by  the  husband,  Albert  Young,  in  liis  marital  right, 
on  his  taking  out  letters  of  administration,  and  the  deposit  in 
the  name  of  the  intestate  and  all  other  his  effects  are  to  be  dis- 
tributed among  those  entitled  under  the  Statutes  of  Distri- 
bution.    The  costs  to  be  paid  out  of  the  estate. 

Mr.  McXeilj/,  Q,C.,  for  petitioner. 
Mr  Knit,  Q.C.,  for  relatives. 


HAlirJSOX  r   NEWFOUNDLAND  IJAILKOAD  CO. 
1<S85,  Ap7il.    TixsEXT,  J.,  Cautek,  C.  J.,  Little,  J. 

Cfiose  in  Kction — Requisites  in  Plea  of  ussiipunent  *>( — /«  ovtionftn'. 

Where  juilgiiuMit  was  obtaine<l  in  a  Foreign  Court,  the  party  ol •tuning  the  same 
.sued  \\\yo\\  it.  Tlie  defence  set  up  was  that  the  judgment  had  been  assigned 
before  action  brought,  and  notice  given  defendants  of  such  assignment  and 
claiming  the  amount  of  the  judgment.  The  plea  did  not  set  out  the  names 
of  the  assignees. 

Held— On  demurrer,  that  the  jdea  was  bad,  in  that  it  slionhl  have  ilisclosetl  the 
names  of  the  assignees.  Tlie  debtor  should  be  aj^j^rised  to  whom  he  is  to 
make  payment. 

The  plaintiff  in  this  action  seeks  to  recover  the  amount  of  a 
judgment  alleged  to  have  been  recovered  by  him  against  the 
defendant  Company  in  the  Supreme  Court  of  King's  County, 
in  the  State  of  New  York,  U.  S.,  for  the  sum  of  §16,570. 

The  Company,  in  one  of  its  pleas,  sets  up  as  a  defence  to  the 
plaintiff's  claim  that  there  had  been  an  assignment  of  the  judg- 
ment by  the  plaintiff  to  one  Henry  Eichbourn,  who  had  assigned 
to  one  Carter,  and  he  again  to  one  Piatt,  of  which  assignments 
the  last  named  assignee  bad  given  the  defendant  Company  due 
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notice  in  writing ;  and  that  Tlatt  claims  to  be  the  sole  owner 
of  the  alleged  judgment,  and  of  all  rights  thereunder;  and  the 
plea  alleges  that  a  judgment  of  this  court  in  favor  of  the  present 
plaintiff  would  be  no  bar  or  defence  to  any  claim  by  the  as- 
signee against  the  Company. 

The  plea  in  question  further  sets  out — 

'*  That  in  relation  to  the  subject-matter  of  this  suit  and  arising  out  of 
the  judgment  now  sued  upon,  there  is  now  pending  in  this  court  pro- 
ceedings in  another  action  against  the  now  defendants,  at  the  suit  of  one 
Margaret  Valentine,  wlio  also  claims  to  be  an  assignee  of  all  the  rights 
and  interestii,  claims  and  demands,  of  the  now  plaintiff  upon  or  to  the 
now  defendants,  under  and  by  virtue  of  the  said  judgment,  in  the  right 
of  a  conveyance  thereof  duly  i-xecuted  by  a  receiver  of  the  said  judgment, 
appointed  by  the  city  court  of  Brooklyn,  in  New  York  aforesaid,  such 
city  court  being  a  court  having  jurisdiction  in  the  premises.  And  these 
defendants  further  say  that,  there  arc  now  pending  in  the  said  supreme 
court  of  King'^  County  prxeedings  instituted  by  the  said  Margaret  Val- 
entine, for  the  purpose  of  determining  who  is  or  are  the  party  or  parties 
entitled  to  have  and  receive  the  bench t  and  advantage  oi  the  said  alleged 
judgment ;  and  also,  that  the  said  alleged  judgment  of  the  said  court  of 
King's  County,  in  the  case  of  the  now  plaintiff  against  the  now  defen- 
dants, and  the  proceedings  upon  which  the  same  is  founded,  are  still 
pending  in  the  said  court  by  way  of  appeal  to  the  general  term  of  the 
said  court,  which  appeal  is  still  undecided,"  etc. 

The  plaintiff*,  by  his  attorney,  demurs  to  this  plea  as  being 
bad  in  substance  and  insufficient  in  law ;  and  it  is  contended 
that  the  allegation  of  the  assignments  is  not  made  with  suffi- 
cient certainty ;  that  it  does  not  appear  that  the  assignments 
were  absolute  and  for  good  consideration,  or  that  the  original 
assignment  may  not  have  been  as  a  security  for  a  less  sum  than 
the  judgment. 

It  is  further  contended  that  the  latter  part  of  the  plea,  set- 
ting up  proceedings  at  the  suit  of  one  Margaret  Valentine,  is 
inconsistent  with  the  first  part,  and  is,  moreover,  vague  and 
uncertain ;  and  that  the  alleged  pending  proceedings  by  and  on 
her  behalf  are  no  bar  to  this  action. 

With  regard  to  the  exceptions  taken  to  the  first  part  of  the 
plea,  setting  up  the  assignments  and  notice  thereof,  this  court 
is  of  opinion  that  the  plea  is  sufficient.  It  charges  that  the 
plaintiff  assigned  all  his  "Height,  title,  and  interest  in,  and  claims 
and  demands  in  and  upon,  the  judgment  and  the  causes  of 
action,  and  that  the  assignment  was  and  is  of  full  force  and 
effect. 

If  this  be  not  so,  it  is  for  the  plaintiff  to  deny  and  prove  it, 
and  if  he  have  any  equities  undisclosed,  to  assert  them  in  an- 
other way. 
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Upon  the  objections  taken  by  the  plaintiff  to  the  second  part 
of  the  plea,  relating  to  Margaret  Valentine  and  her  proceedings, 
this  court  holds  that  it  is  repugnant  to  the  defence  set  up  in 
the  former  part  of  the  same  pleu,  and  that  the  statements  are, 
moreover,  in  themselves  too  vague  and  indefinite  to  be  of  any 
avail  as  a  defence ;  they  set  up  a  cldim  only  in  a  third  person, 
derived  in  some  obscure  and  undefined  manner,  and  in  any  case 
would  appear  to  set  up  matter  rather  going  to  a  stay  of  proceed- 
ings than  containing  a  defence  in  bar  of  this  action. 

The  demurrer  must  be  disallowed  to  the  first  part  of  the 
plea,  but  allowed  to  the  second.  In  other  words,  the  latter 
part  of  the  plea  ought  to  be  struck  out. 


Sir  F.  B.  T.  Cautkr,  C.J.: 

By  our  Act  4.*]  Vic ,  cap.  12,  sec.  .'5,  following  the  English  Act, 
an  assignee  of  any  debt  or  other  legal  chose  in  action  may  sue 
for  the  same,  conforming,  of  course,  to  the  re<iuirements  of  the 
Act  in  this  respect:  Provided  that  expres-^i  notice  in  uniting 
shall  hare  been  given  to  tlie  debtor,  truate^e,  or  other  person  from 
whom  the  assignee  would  Jutve  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action. 

The  Solicitor  General,  for  plaintiff,  cited  Jeffs  i\  Day,  *]o  LJ., 
Q,  B,  99,  and  Watson  v.  Mid  Raihcag  Co.,  C.  P.  ^85,  bearing 
only  the  notice  of  the  assignment,  &c. 

The  defendant  Company  allege  that  they  have  had  formal 
written  notice  from  the  ^rtr^i^s  claiming;  but  these  parties,  if 
there  ever  were  any  such,  are  not  named,  and  the  absence  of 
which  I  regal  d  as  a  substantial  defect  in  the  plea.  In  the  cases 
referred  to  the  assignees  were  named,  and  it  stands  to  raison 
that  a  notice  leaving  out  the  principal  part  is  nothing  better 
than  a  mere  blank.  The  Act  requires  express  notice  in  uniting 
shall  be  given,  and  that  notice  ought  to  be  of  such  a  character, 
at  least,  as  to  apprize  the  debtor  of  the  person  to  whom  he  is 
to  make  payment  and  who  can  alone  etfectually  give  him  a  re- 
lease therefor.  If  this  were  not  so  a  plaintiff  would  be  greatly 
delayed  and  embarrassed  by  an  allegation  which  may  have  no 
foundation  in  fact,  and  which,  if  true,  the  defendant  ought  to 
have  no  difficulty  in  supplying  when  he  is  relying  on  a  bonajidc 
defence  to  the  plaintifl's  action.  The  defendant,  by  his  plea, 
refers  to  pending  proceedings  in  this  Court  by  an  alleged  as- 
signee of  this  same  debt ;  but,  so  far,  this  can  be  regarded  only 
as  res  inter  alio^i  acta.     Tlie  only  other  ])lea  is  never  indebted 
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and  none  impeaching  the  judgment.  If,  therefore,  the  object 
of  the  defendant  Company  is  to  pay  the  debt  without  being 
hamssed  by  conflicting  claimants,  the  section  of  the  Act  re- 
ferred to  provides  for  their  relief  if  they  are  disposed  to  adopt 
the  prescribed  course  There  is  nothing  shewn  to  warrant  the 
Court  in  granting  an  injunction  against  further  proceeding  in 
this  action. 

I  regard  the  plea  in  its  present  form  as  substantially  defec- 
tive, and  should  be  set  aside. 


Hox.  Mr.  Justice  Little: 

The  plaintifiTs  counsel,  in  support  of  the  rule  cited  Jeff  v.  Day, 
35  L.  J.,  Q  B.  99,  36  L,  J,,  Q,  B.p.  385. 

Our  lociil  Act  43  Vic,  cap.  12,  sec  3,  provides  "  that  an  as- 
signment of  any  debt  or  legal  chose  in  action,  of  which  express 
notice  was  given  to  the  debtor,  shall  be  efl'ectual,"  &c. 

The  principle  of  an  assignment  of  such  clj')se  in  action  recog- 
nises three  parties,  the  assignor,  assignee  ami  the  debtor;  and 
the  latter  to  be  bound  must  have  notice  f)f  the  assignment: 
Derate  rs.  ffall,  3  Rnss.,  1  T.  R,  4  C\  R  GOO.  It  is  further  de- 
clared that  it  is  a  proper  equitable  plea,  "  that  the  plaintifi' 
assigned  the  debt  to  B,  who  gave  notice  to  the  defendant,  and 
that  the  assignment  still  remains  in  full  force" ;  Jeff  rs,  Dai/, 
Z.  R,  Q,  B  372, 

The  defendant  company  allege  they  have  received  due  notice 
of  the  assignment  they  refer  to  in  their  plea,  and  should  have 
had  no  hesitancy  in  alleging  or  setting  out  the  particulars  of 
such  facts  as  may  be  within  their  knowledge. 

The  plea  as  it  stands  is  embarrassing  and  not  sufficiently 
particular,  and  I  consider  the  plaintiff  should  be  informed  of 
the  nanie  or  names,  or  assignee  or  assignees,  of  the  debt,  and 
that  the  plea  should  be  accordingly  amended. 

The  rule  obtained  by  plaintiff's  counsel  makes  no  reference 
to  the  action  of  Valentine  pending  in  this  court  on  the  alleged 
assignment  of  the  judgment  referred  to,  consequently  it  is  un- 
necessary, at  present,  that  any  reference  should  be  made  to  it. 

The  Solicitor  General  (  Winter),  for  plaintiff. 
^fr.  Kent,  Q.  C,  for  defendants. 


I) 


50  BYRNE  V   NFLD.  RAILWAY  CO. 

1885,  June.     Carter,  C.  J. ;  Little,  J. ;  Pinsekt,  J. 

Arbiiration — A%carO — (hcner  of  land  acting  as  arbitrator — Efect  of  to  set  aside 

award. 

Where  under  a  Railway  Comfiany's  charter  the  Government  were  required  to- 
find  the  right  of  way  through  private  property.  The  charter  of  the  company 
provided  for  mode  of  arbitration.  An  owner  of  land  through  which  the  line 
passed  acted  as  his  own  arbitrator.  The  Goveniment  arbitrators  made  an 
award  to  which  the  owner  refused  to  subscribe.  The  company  entered  on 
the  land.  In  an  action  for  trespass  the  company  pleaded  as  title  the  awanl. 
Reply — that  owner,  having  acted  as  arbitrator  and  being  interested,  the 
award  was  void. 

Held — By  a  majority  of  the  ju«lges  (Piusent,  J.,  differiug),  that  the  olijectiou  of 
interest  was  one  which  the  other  side  had  waived  and  might  waive  ;  that  the 
owner  couM  not  take  advantage  of  his  ovni  wrong  and  repudiate  his  own 
deliberate  act.  Tlie  objection  to  interest  only  applies  to  a  concealed  interest, 
here  it  was  oj>en  and  known  before  the  submission  to  arbitration  was  made. 

This  is  an  action  of  trespass  to  recover  damages  for  entering 
upon  the  plaintiff's  land,  destroying  crops,  &c.  The  defendant 
Company,  5th  plea,  to  which  the  plaintiff  has  demurred,  pro- 
fesses to  justify  the  alleged  trespass  under  their  contract  with 
the  Government  and  Act  of  Incorporation,  1881,  which  requires 
the  Government  to  provide  the  necessary  lands  for  the  railway 
when  it  runs  through  private  property  and  to  make  compensa- 
tion therefor  to  the  owners.  For  ascertaining  the  damage  occa- 
sioned to  any  such  owners  the  Governor  is  authorized  to  appoint 
two  arbitrators  and  the  party  interested  a  third,  any  two  of 
whom  are  to  determine  the  amount  of  compensation.  But 
should  the  party  refuse  or  neglect  to  appoint  an  arbitrator  with- 
in ten  days  after  notice  to  that  effect  from  the  two,  then  these 
two  may  appoint  a  third,  and  the  award  of  any  two  shall  be 
binding ;  provision  is  also  made  for  the  arbitrators  to  be  sworn 
to  do  justice,  before  a  Magistrate,  which  it  is  alleged  the  two 
were. 

The  plea  sets  out  inter  alia  that  the  Governor  appointed  two 
persons,  and  the  plaintiff  took  it  upon  himself  to  act  and  did 
act  as  a  third  person,  to  determine  the  amount  of  compensation, 
if  any,  to  be  paid  to  the  plaintiff  for  the  damages;  that  the 
arbitrators  took  upon  themselves  the  said  arbitration,  and  the 
award  in  writing  of  two  of  them  was  duly  made  respecting  the 
matters  referred  to,  who  thereby  awarded  to  the  plaintiff'$823.20 
in  full  satisfaction  for  the  damages  alleged,  which  amount  was 
tonderedand  offered  to  the  plaintiff  by  the  Government,  who  have 
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always  been  and  still  are  ready  to  pay  the  same  to  the  plaintiff, 
but  that  he  has  refused  to  accept  it.  That  the  defendant  Co. 
lawfully  entered  upon  the  said  land  and  were  in  possession  as 
their  freehold.  The  plaintiff  contends  the  plea  is  defective  in 
law  iis  it  does  not  shew  that  the  plaintiff  was  properly  consti- 
tuted an  arbitrator  under  the  Act,  and  that  the  plaintiff  being 
so  interested,  it  does  not  shew  that  the  Government  assented 
to  his  acting  as  arbitrator. 

There  is  no  impeachment  of  the  conduct  of  the  two  arbitra- 
tors, and  the  subsUmtial  ([uestion  is  whether  the  plaintiff,  not 
having  appointed  a  third  person,  and  having  at  his  own  request,. 
as  it  may  be  fairly  inferred,  although  the  averment  is  not  dis- 
tinctly set  forth,  acted  for  his  own  interests  with  the  other  two, 
and  he  not  concurring  with  them  in  the  amount  awarded  ain 
now  take  advantage  of  his  own  act  and  have  the  award  set  aside 
as  an  invalid  instrument  and  not  binding  on  him.  If  that  be 
so,  inasmuch  as  this  court  has  decided  that  the  making  compen- 
sation should  precede  the  acquisition  of  the  land  by  the  defen- 
dant Company,  they  would  be  trespassers  and  liable  to  some 
damages,  although  the  full  compensation  could  only  be  ascer- 
tained by  the  mode  prescribed  by  the  statute,  viz.,  arbitration^ 
or  more  properly  valuation  or  appraisement,  as  there  is  no  ques- 
tion beyond  that  between  the  parties. 

An  arbitrator  ought  to  be  indifferent,  but  if  has  interest  the 
objection  applies  only  to  concealed  interest;  for  if  the  interest 
be  well  known  to  the  parties,  for  instance  if  they  refer  to  an 
owner  of  lands  a  question  respecting  the  mode  and  expanse  of 
making  a  drain  which  will  benefit  the  arbitrator's  own  estate, 
the  aw^ard  is  good  notwithstanding, — Drev)  vs.  Drcv:,  H,  L  185G, 
Russell  lie  Ed.,  1882. 

It  has  been  said,  a  party  cannot  be  a  judge  in  his  own  Ciise, 
but  if  his  opponent  consent  to  his  deciding  the  question  between 
them,  the  courts  will  not  allow  an  objection  afterwards — though 
he  decide  in  his  own  favor.  Russell,  117,  Matthevj  th.  OUevton, 
4  Mod.  226;  Elliott  vs.  South  Devon  Railway,  2  DeGea  and 
S.  17  S.  C.  There  is  no  particular  class  of  persons  from  which 
an  arbitrator  is  to  be  selected,  e.  g,  a  Justice  of  the  Peace,  &c., 
as  is  sometimes  the  case. 

Upon  the  question  of  assent  by  the  Government  to  the 
plaintiff  acting  for  himself,  it  will  be  observed  that  by  the 
Act,  in  the  event  of  the  party  not  appointing  an  arbitrator, 
the  two  others,  and  not  the  Government,  are  empowered  to 
name  one  for  him,  and  they  apparently  gave  their  assent  to 


52  BYRNE  v   NFLI).  RAILWAY  CO. 

the  plaintiff's  nomination  of  himself  and,  it  is  averred,  acted 
with  him ;  there  was,  therefore,  no  necessity  for  obtaining  the 
iissent  of  the  Government,  and  as  to  that,  if  required,  the  plea 
states  in  accordance  with  tlie  Act  that  the  compensation  was 
payable  by  the  Government  and  that  it  always  was  and  still 
is  ready  and  willing  to  pay  the  same  to  the  plaintiflF  as  so 
awarded  If  this  be  true,  and  we  must  assume  at  present  that 
it  is  so,  there  was  the  subsequent  sanction  of  what  was  done, 
and  this  as  a  general  proposition  may  be  considered  the  same 
thing  in  effect  as  assent  at  the  time  in  accordance  with  the 
well  known  legal  maxim,  "a  subsequent  ratification  has  a 
retrospective  effect  and  is  equivalent  to  a  prior  command"; 
(Broom  867.) 

The  plaintiff  not  having  appointed  a  third  person,  and 
having  made  his  election  to  act,  and  acting  for  himself  with 
the  apparent  assent  of  and  in  conjunction  with  the  other  two 
at  the  time  in  estimating  the  amount  of  compensation,  it  ap- 
pears to  me  that  it  would  be  unjust  to  permit  him  to  repudiate 
his  own  delibemte  act  and  thus  to  render  the  defendant  com- 
pany responsible  in  damages  for  a  tortious  proceeding  occa- 
sioned by  himself.  There  is  no  principle  better  established  in 
law  than  that  a  man  Ciinnot  take  advantage  of  his  own  wrong, 
if  that  be  so  in  this  case.  No  doubt  he  considered  that  his 
own  interests  would  be  best  subserved  by  the  course  he  adopted 
in  waiving  his  right  to  have  another  party  besides  himself  for 
the  determination  of  the  question. 

As  an  instance  of  the  effect  of  waiver  I  may  refer  to  the 
ease  cited  by  Mr.  Kent  at  the  bar,  of  Wakefield  Local  Board  of 
Health  vs.  TVest  Midland  and  Great  Grinishy  Raihvay:  The 
Railway  Clauses  Consolidated  Act  (8th  Vic ,  cap.  20,  sec.  3), 
enacts  that  the  word  Justice  shall  mean  a  Justice  of  the  Peace 
acting,  &c.,  ami  ivho  sJudl  not  he  interested  in  the  matter,  A 
Justice  interested  did  act  without  objection  at  the  time,  and 
on  appeal  to  the  Queen's  Bench  on  this  point  Chief  Justice 
Cockburn  says  :  "  Besides  it  was  an  objection  which  the  parties 
might  waive,  and,  even  though  in  the  first  instance  objection 
might  have  been  taken  to  the  Justice's  jurisdiction  according 
to  the  ordinary  rule,  if  the  parties  did  not  do  so,  but  went  on 
ttikiiig  the  chance  of  a  decision  in  their  favor,  nothing  is  better 
settled  than  that  they  cannot  turn  round  afterw^ards  and  try 
to  tiike  advantage  of  the  original  objection,"  and  he  declined 
to  entertain  it. 

In  this  issue  in  demurrer  the  Court  is  bound  by  the  Common 
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law  Procedure  Act,  adopted  in  our  Consolidated  Statutes,  to 
give  judgment  according  as  the  very  right  of  the  cause  and 
matter  in  law  shall  appear  unto  them,  without  regarding  any 
imperfection,  omission,  defect  in  or  lack  of  form. 

I  am  of  opinion  the  defendant  company  are  entitled  to  judg- 
ment in  their  favor,  and  adjudge  accordingly. 


Hon.  Mr.  Justice  Little: 

The  Statute,  by  virtue  of  which  it  is  stated  these  proceedings 
arose,  is  the  44th  Vic,  cap.  2,  entitled  "  An  Act  respecting  the 
Newfoundland  Railway,"  and  empowers  the  defendant  Company 
to  enter  on  and  take  lands  of  individuals  for  the  purposes  of 
the  Eailway,  and  provides  that,  for  ascertaining  the  damage 
that  may  be  occasioned  to  any  psrson  whose  interests  in  any 
lands  so  taken  may  be  affected,  "  the  Governor  shall  appoint 
two  persons,  and  the  party  interested  shall  appoint  a  third, 
which  three  persons,  or  any  two  of  them,  shall  determine  the 
amount  of  compensation  to  be  paid  to  the  party,  according  to 
his  interest  in  such  land ;  and  the  land  so  taken  shall,  in  fee 
simple,  belong  to  the  corporation  or  company." 

tJnder  these  enactments  and  powers  the  defendant  Company 
appear  to  have  taken  a  portion  of  plaintiff's  land  for  the  pur- 
poses of  the  Eailway,  and  to  assess  the  value  thereof  the  two 
arbitrators  were,  as  alleged  by  the  defendant,  legally  appointed 
and  authorised  to  act  in  that  behalf,  and  plaintiff  waived  his 
right  to  appoint  a  person,  and  acted  as  third  arbitrator  in  his 
own  interest  and  behalf. 

This  is  an  eruthling  Act  and  prescribes  formalities  for  the 
attainment  of  that  which  it  enables  the  parties  to  accomplish ; 
these  formalities  are  imperative  or  absolute,  but  those  which  are 
not  essential  and  may  be  disregarded  without  invalidating  the 
things  to  be  done,  are  merely  directory.  (See  Hardcastle,  Con, 
Stat,  p.  16 )  The  defendant  Company  might  acquire  land  for 
their  purposes  without  submitting  the  assessment  of  its  value 
to  arbitrators  by  a  mutual  agreement  between  them  and  the 
owner. 

The  Act  enables  the  Company  to  acquire  land  for  the  purposes 
of  the  railroad,  and  eruihles  parties  whose  land  might  be  so  taken 
to  obtain  compensation  therefor,  and  formalities  not  essential  to 
these  ends  might  be  disregarded  by  waiver,  or  the  mutual  assent, 
understanding,  or  agreement  of  all  parties  interested. 
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If,  therefore,  the  phiintiflF  declined  to  name  a  third  arbitrator, 
that  right  was  waived  by  him  and  his  position  of  arbitrator  in 
his  own  behalf,  if  duly  recognised  and  agreed  to  by  the  Govern- 
ment or  parties  interested,  would  render  such  submission  valid 
and  binding. 

The  objection  now  taken  and  urged  by  plaintiff  on  demurrer 
to  the  validity  or  legality  of  the  award  on  the  ground  of  inte- 
rest of  the  arbitrator  in  the  result  of  the  award  is,  in  this 
instance  and  under  the  facts  disclosed  and  admitted  on  the 
pleadings,  untenable.  It  is  true  an  arbitrator  should  be  a  per- 
son standing  indifferent  between  the  parties,  and  "  if  he  have 
any  secret  interest  in  the  subject  or  matter  in  question  he  is  not 
a  proper  person  to  be  a  judge  between  the  parties";  Russell  on 
awards  p.  116.  But  in  this  case  it  was  clearly  and  distinctly 
known,  as  stated  and  admitted  in  the  pleadings,  to  all  the  par- 
ties before  the  appointment  of  the  arbitrators  that  the  plaintiff 
was  alone  interested  in  the  land.  "  The  objection  as  to  interest 
only  applies  to  the  case  of  a  concealed  interest ;  Russell  on  awards, 
p.  116  If  an  arbitmtor  have  an  interest  in  the  subject  of 
reference  well  known  to  the  parties  before  they  sign  the  sub- 
mission, the  award  is  good,  notwithstanding  his  interest ;  John- 
ston vs.  Cheap,  5  Dow.,  iiJ^l ;  Elliott  and  the  South  Devon  R.  Com- 
pany, 2  De  G.  &  S.,  p.  17 ;  Brew  vs.  Drew,  H.  Z.,  March,  1885. 
It  is  also  forcibly  urged  in  support  of  the  demurrer  that  the 
maxim:  "That  no  man  is  to  be  a  judge  in  his  own  case,"  is 
most  pertinent  to  plaintiff's  position,  and  in  a  leading  case  in 
illustration  of  this  fundamental  rule  the  judges  observed  in  de- 
livering judgment  "  that  it  is  of  the  last  importance  that  this 
maxim  should  be  held  sacred";  but  in  reference  to  the  same 
judgment  it  is  shown  the  principal  or  rule  does  not  apply  to 
avoid  the  award  of  a  referee,  to  whom,  though  interested  in  the 
result,  parties  agreed  to  submit  their  differences;  Brooms,  L. 
Max.,  p.  119;  and  Ranger  vs.  G.  W.  R.  Comp'y,  5  H.  L.,  Cos.  72. 
Under  the  particular  circumstances  set  out  in  the  pleas  and 
stated  in  argument  in  this  case,  it  would  be  manifestly  a  mis- 
application of  the  rule  to  apply  it  here  in  order  to  nullify  an 
award  the  result  of  an  arbitration  so  deliberately  entered  into 
with  a  thorough  knowledge  of  the  interests  and  position  of  the 
plaintiff  as  arbitrator.  And  it  would  be  clearly  unjust  and  in- 
equitable that  the  plaintiff  should  be  permitted  to  repudiate  an 
act  deliberately  done  by  him  with  a  full  knowledge  of  his  sur- 
i-oundings,  because  it  has  not  resulted  as  favorably  to  his  inte- 
rests as  anticipixted.     The  recognised  and  well-established  rule : 


BYENE  V.  NFLD.  RAILWAY  CO.  55 

*'  That  no  man  should  take  advantage  of  his  own  wrong,"  has 
been  properly  referred  to  as  most  applicable  to  the  case,  and  is 
replete  with  references  to  coses  having  a  strong  analogy  to  the 
position  assumed  by  the  plaintiff.  Some  of  these  authorities 
go  so  far  as  to  hold  that  a  person  will  not  be  allowed  as  plaintiff 
in  a  court  of  law  to  rescind  his  own  act,  on  the  ground  that  it 
was  a  fraud  on  a  third  person.  Jones  vs.  Tales,  G.  B,  &  C,  538  ; 
Sparrow  vs.  Ckisman,  same,  24-1. 

Accepting  therefore,  as  correct  the  averments  in  the  pleas 
iind  the  admissions  of  the  facts  on  argument,  I  cannot  but  hold, 
under  the  authorities  referred  to,  that  the  arbitrators  so  clothed 
with  the  necessary  authority  were  a  legally  constituted  tribunal, 
in  the  language  and  spirit  of  the  Act,  to  artibitrate  in  the  man- 
ner stated,  and  that  the  award  so  made  as  alleged  is  valid  and 
binding.  The  subsequent  providing  of  the  amount  of  compen- 
sation and  its  offer  and  tender  by  the  Government  as  averred, 
ratified  and  confirmed  the  proceedings  so  far  as  they  affected 
x)ther  interests  in  question,  and  justified  the  appropriation  of 
the  land  for  the  purposes  of  the  defendant  Company. 

I  am,  therefore,  of  opinion  the  plea  demurred  to  sets  out  a 
good  and  suflBcient  defence  to  the  action,  and  that  on  the  de- 
murrer the  defendant  Company  are  entitled  to  judgment. 


Hon.  Mr.  Justice  Pinsent: 

Several  undoubted  authorities  were  cited  on  behalf  of  the 
Company  to  sustain  the  position  taken  by  it,  that  the  plaintiff 
could  not  now  set  up  as  an  objection  that  he  had  acted  as  arbi- 
trator in  his  own  case.  "  It  has  been  said,"  says  Eussel  on 
Arbitration,  "  that  a  party  cannot  be  judge  in  his  own  case, 
but,  if  his  opponent  consents  to  his  deciding  the  question  be- 
tween them,  the  Court  will  not  allow  an  objection  afterwards, 
though  he  decide  it  in  his  own  favour."  Again,  in  Elliott 
V,  the  South  Devon  Bailway,  2  De  Gex.  &  S.  17,  an  award  was 
confirmed  under  circumstances  held  to  amount  to  waiver,  al- 
though the  umpire  had  been  a  shareholder  in  and  surveyor 
employed  by  another  Company  which  was  interested  in  the 
line  in  question. 

I  regret  that  any  relaxation  of  the  well-established  rule  that 
no  man  can  be  a  judge  in  his  own  case,  shauld  have  been  per- 
mitted by  the  Courts  even  in  the  case  of  an  ordinary  reference 
to  arbitration ;  and  as  to  the  principal  authority  cited,  (Elliott's 
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case),  which  arose  under  the  Land  Clauses  Consolidation  Acts. 
I  think  it  is  very  unsatisfactory. 

In  this  action  the  defendant's  contention  would,  under  ordi- 
nary circumstances,  be  conclusive,  for  here  the  plaintifif  himself 
was  the  interested  party  appointed  by  himself  with  consent  of 
the  official  arbitrators,  and  the  objection  is  not,  as  in  the  cases 
cited,  taken  to  an  award  made  by  a  party  adverse  in  interest 

The  question  then  is,  are  the  words  of  the  Act  of  Incorpora- 
tion so  stringent,  and  are  the  rules  of  construction  to  be  applied 
to  them  such  that  the  award  is  absolutely  void  ?  If  so,  no  assent 
of  the  plaintiff  short  of  accepting  the  compensation  would  bind 
him  to  permit  the  Company's  assumption  of  a  right  of  property 
in  his  lands. 

If  then  in  this  case  there  had  been  a  valid  award  and  tender^ 
there  could  be  no  trespass  by  reason  of  the  Company's  entry 
under  it.  It  is  not  for  a  trespass  committed  that  the  compen- 
sation is  awarded,  but  for  land  into  which  the  Company  would 
have  a  legal  right  of  entry  under  the  Act,  so  soon  as  compen- 
sation is  made. 

The  plea,  therefore,  should  have  justified  the  entry  under  the 
award  and  its  fulfilment,  and  alleged  that  tliese  were  the  tres- 
passes charged  in  the  declaration.  If  these  were  not  so  the 
plaintiff  could  now  assign. 

This  point,  however,  upon  being  pointed  out  at  the  argument, 
was  seen  and  admitted  at  once,  but  the  substantial  question  in 
this  case  remains  for  determination.    The  words  of  the  Act  are : 

'^  The  Governor  shall  appoint  two  persons,  and  tbe  party  interested  shall 
appoint  a  third,  which  three  persons,  or  two  of  them,  shall  determine  the 
amount  of  compensation,  if  any,  to  be  paid  to  such  party,  according  to 
his  interest  therein.  And  in  case  such  party  shall  refuse  or  neglect  to  ap- 
point an  arbitrator  within  ten  days  after  notice  in  writing  so  to  do  from 
the  said  two  arbitrators,  such  two  arbitrators  shall  name  a  third  arbitrator, 
and  the  award  of  any  two  of  them  shall  be  final  and  binding." 

And  then  follow  the  provisions  for  swearing  the  arbitrators 
before  a  magistrate,  and  empowering  the  arbitrators  to  summoa 
the  parties  and  witnesses,  and  so  forth. 

In  my  opinion  the  appointment  of  the  party  interested  him- 
self, was  in  direct  contravention  of  the  terms  of  this  statute. 

If  this  Act  of  Incorporation  were  wholly  a  private  Act,  I 
might  feel  disposed  under  some  authorities  to  hold  that  the 
parties  interested  might  have  waived  the  necessity  of  impli- 
citly following  its  requirements. 

Here  the  public  possesses  a  direct  interest,  not  only  in  the 
general  subject  matter,  but  specially  in  the  compensation  given 
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for  appropriated  lands.  The  public  revenues  have  to  respond  to 
the  amount,  the  Government  of  the  country  has  to  provide  the 
money  in  the  first  place,  and  has  after  a  lapse  of  time  the  right 
of  purchase  of  the  whole  property  of  the  corporation.  Two  of 
the  arbitrators  are  officials  appointed  by  the  Governor,  the  Com- 
pany has  no  voice  in  the  appointment  and  no  choice ;  the  third 
is  appointed  by  the  party  interested. 

I  am  of  opinion  that  the  section  of  the  Act  quoted  by  me 
contemplates  the  appointment  of  some  person  other  than  the 
party  interested  as  the  third  arbitrator,  and  that  its  language 
in  this  respect  amounts  not  only  to  u  directing,  but  absolute 
enactment,  the  terms  of  which  must  be  strictly  observed,  that 
the  authority  is  special  and  its  creation  must  be  pursued  ac- 
cording to  the  meaning  and  purpose  of  the  Act. 

Nothing  could  be  more  dangerous,  nothing  I  believe  more 
inconsistent  with  the  intention  of  the  Legislature,  than  that 
the  value  of  property  taken  under  such  circumstances  as  those 
for  which  provision  is  made  in  the  "Act  respecting  the  New- 
foundland Railway,"  should  be  assessed  by  the  party  claiming 
that  compensation. 

I  believe  that  to  uphold  such  a  position,  would  not  only  be 
a  violation  of  the  language  of  the  Act,  but  opposed  to  the  policy 
of  the  law ;  I  must,  therefore,  decline  to  apply  to  this  case  those 
precedents  which  are  a  departure  from  the  general  rule  embodied 
in  the  maxim,  "Nemo  delet  esse  J'udcx  in  proprid  cmcsd  ";  and  I 
feel  compelled  to  hold  that  there  never  existed  a  legally  con- 
stituted tribunal  to  make  the  alleged  award,  and  that  it  is 
therefore  wholly  void,  and  consequently  affords  no  ground  of 
defence  to  this  action. 

Mr,  Emerson,  for  plaintiff. 
Mr.  Kent,  Q.  C,  for  defendant. 
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1885,  June,    Carter,  C.  J. ;  Pinsknt,  J. ;  Little,  J. 

Bail^Murder— Postponement  trial — Indictment  found  for  acquittal  previous  trial. 

Where  an  indictment  was  found  for  mnrder  against  a  number  of  prisoners, 

application  was  made  to  postpone  trial  on  the  grounds  that  the  witnesses  for 

defence  would  be  away  at  date  of  triAl,  and  being  a  considerable  number,  if 

detained,  serious  loss  would  result  to  them. 

Held— Thai  under  the  unprecedented  circumstances  of  the  case,  a  pastponement 
would  be  granted  and  bail  taken  for  pnsoners  in  certain  cases. 

Ix  the  present  term  a  bill  of  indictment  was  found  against 
the  above  defendant  and  sixteen  others  for  riot  and  tumult, 
arising  out  of  the  affray  at  Harbor  Grace  on  the  26th  Dec.,  1883, 
to  which  they  pleaded  not  guilty.  Mr.  Kent,  Q.  C,  for  them 
moved  for  a  postponement  of  the  trial  on  the  grounds  that 
most  of  the  witnesses  for  the  defence,  to  the  number  of  some 
seventy,  were  engaged  to  prosecute  the  fishery,  chiefly  at  the 
Labrador,  that  others  had  already  left  for  the  Bank  fishery, 
and  that  from  the  length  of  time  that  would  necessarily  be 
occupied  in  the  trial,  judging  from  the  experience  in  the  mur- 
der charges  against  most  of  the  same  defendants  after  two 
trials,  which  lasted  one  hundred  and  seven  days,  the  detention 
of  the  witnesses  would  deprive  them  of  the  means  of  livelihood 
at  the  only  season  at  which  they  could  earn  it  for  themselves, 
families  and  others  connected  with  them  in  the  business ;  also, 
that  three  of  the  defendants  had  not  been  previously  charged 
with  the  oflFence  before  the  indictment  was  presented.  The 
Attorney  General  resisted  the  application,  stating  that  the 
Crown  witnesses  were  in  the  same  condition  and  he  was  pre- 
pared to  go  on.  Mr.  Kent  also  said  that  we  might  regard  the 
affidavits  he  had  just  read  as  if  entitled  in  the  murder  cases, 
as  the  statements  therein  would  equally  apply  to  proceeding 
with  the  trial  of  any  of  them.  After  considemtion  we  were 
all  of  opinion  the  application  was  reasonable  under  all  the  cir- 
cumstances in  the  misdemeanor  case,  and  postponed  the  trial 
to  the  next  term  on  the  defendants  entering  into  recognizances. 
Subsequently  the  question  of  the  trial  of  one  of  the  three  un- 
disposed of  indictments  for  murder,  upon  the  motion  of  the 
Attorney  General  for  the  appointment  of  a  day,  came  into 
argument,  when  Mr.  Kent  said  he  would  go  on.  It  was  very 
evident  tliat  the  same  reasons  which  influenced  us  in  the  post- 
ponement of  the  riot  case  would  e^^ually  apply  to  this,  and  we 
came  to  the  conclusion,  in  consideration  with  the  subject  of 
bail,  that  all  interests  would  be  best  subserved  by  a  postpone- 
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ment,  but  I  observed  that  if  a  trial  had  been  determined  upon 
in  either  case  I  was  of  opinion  the  order  for  postponement  in 
the  riot  case  should  be  discharged  and  try  it  first  There  were 
seven  out  of  the  nineteen  against  whom  bills  had  been  found 
in  the  murder  case  in  prison,  the  remainder  had  been  out  on 
bail,  and  a  majority  of  the  Court  were  of  opinion  that  with 
the  exception  of  four  the  other  three  should  be  released  on  re- 
cognizances. The  principles  which  ordinarily  guide  the  Court 
in  bailing  will  be  found  expounded  in  Baronets  com,  1  E.  &  B,  1, 
re  Barthmy,  lb.  8,  and  in  re  Robinson,  23  L,  J,  268,  This  was 
not  an  ordinary  case  and  there  is  no  precedent  in  the  books  to 
correspond  with  it.  There  were  two  trials  and  we  had  the 
opportunity,  beyond  the  Crown  depositions  which  are  all  the 
Court  usually  has  before  it,  of  hearing  the  evidence  on  both 
sides,  we  could  not  be  unmindful  that  there  had  been  ac- 
quittals on  both,  neither  could  we  forego  the  impression  made 
on  our  minds  from  the  evidence,  we  did  not  assume  to  pro- 
nounce on  the  guilt  or  otherwise  of  any  of  the  parties  by  the 
course  we  adopted  in  detaining  or  bailing,  but  having  regard 
to  the  grave  character  of  the  crime  charged,  the  circumstances 
and  the  principles  which  ordinarily  apply,  the  conclusion  I 
have  before  announced  was  arrived  at  I  believe  that  the 
course  taken  will  ensure  the  appearance  of  the  parties,  and 
this  is  the  principal  object  the  Court  has  in  view  and  not  that 
of  punishment  before,  but  it  cannot  overlook  the  magnitude  of 
the  crime  charged  and  the  probable  testimony  to  be  adduced 
in  support. 

All  those  cases  will,  therefore,  stand  over  to  the  next  terra. 


Hon.  Mr.  Justice  Little: 

Under  such  circumstances  it  is  perfectly  apparent  the  Court 
in  directing  the  trial  to  be  proceeded  with  at  present,  would 
inflict  irreparable  injury  and  loss  on  a  number  of  innocent 
parties,  their  families,  and  others  connected  with  them  in  the 
prosecution  of  this  yeir*s  fishing  voyage,  and  probably  unduly 
aflTect  the  course  of  justice  by  hastily  pressing  on  a  prosecution 
in  which  are  involved  interests  of  vital  importance  to  the 
public  and  the  accused. 

In  therefore,  directing  a  postponement  until  the  next  term 
of  the  Court,  these  interests  will  be  conserved,  and  by  an  order 
being  made  as  to  bail  for  the  appearance  of  the  accused  to  come 
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in  and  then  take  their  trial  under  this  indictment,  will  be 
secured. 

The  reasons  and  grounds  given  for  a  postponement  of  the 
trial  of  these  misdemeanants  apply  with  equal  force  to  the  post- 
ponement of  a  trial  of  the  same  parties,  with  three  exceptions, 
for  the  charge  of  Murder  under  either  of  the  indictments  still 
outstanding  against  them  The  application  for  the  liberation 
of  these  parties  on  bail  was  reasonable  as  many  of  them  have 
already  undergone  a  lengthened  imprisonment,  and  after  two 
prolonged  trials  resulting  in  an  acquittal  for  murder  charged  to 
have  been  committed  by  them  on  this  same  lamentable  occur- 
rence of  1883,  these  circumstances  coupled  with  the  tender  of 
approved  and  sufficient  bail  for  their  appearance  to  take  their 
trial  in  the  next  term,  afford  room  for  the  exercise  of  the  discre- 
tion of  the  Court  in  acceding  to  or  refusing  (see  authorities)  the 
application  to  bail.  We  find  it  laid  down  by  an  eminent  autho- 
rity that  it  has  never  been  doubted  the  Court  may  bail  in  case 
of  murder.  Lord  Campbell  in  re  Bartlemy's  case  ;  and  by  Judge 
Colendgc,  "  I  do  not  think  that  an  accused  party  is  detained  in 
custody  because  of  his  guilt,  but  because  there  are  sufficient 
probable  grounds  for  the  charge  against  him  so  as  to  make  it 
proper  he  should  be  tried,  and  because  the  detention  is  neces- 
sary to  secure  his  appearance  at  the  trial." 

The  principle  on  which  parties  are  committed  to  prison  is  for 
the  purpose  of  ensuring  the  certainty  of  their  appearing  to  take 
their  trial. — 9  t\  Dug.  pc.  cfc  pa,y  page  553. 

Eegard  was  also  paid  by  the  Court  to  the  ruling  of  Early  J.^ 
viz. : — "  The  principle  on  which  the  Court  acts,  to  be,  that  where 
the  charge  is  of  a  crime  of  the  highest  magnitude,  the  evidence 
clear,  and  the  punishment  the  highest  known  to  the  law,  the 
Court  should  not  interfere,  though  if  any  one  of  these  ingedienta 
were  wanting  it  might  interfere,  if  there  were  special  grounds 
for  doing  so."— i  E  iScB.p.l,  1852, 

The  judges,  therefore,  having  fully  considered  the  force  of  the 
rules  so  authoritatively  recognised  in  these  dicta  for  the  exer- 
cise of  that  discretion  confided  to  them  in  matters  of  bail,  have, 
by  a  majority  of  their  number,  agreed  on  the  order  declared  by 
the  Chief  Justice  on  the  4th  instant. 

They  have  had  a  full  opportunity  during  the  two  trials  refer- 
red to  and  frequent  reference  to  the  depositions,  of  weighing 
and  analizing  the  testimony  against  the  prisoners,  and  in  their 
judgment  have  considered  it  right  to  discriminate  as  to  the  par- 
ties who  may  be  properly  liberated  under  the  circumstances. 
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Hon.  Mr.  Justice  Pinsent: 

The  issue  seemed  to  resolve  itself  into  this,  whether  such  of 
the  accused  as  were  not  permitted  to  be  bailed,  and  who  had  been 
and  were  now  in  custody,  were  to  be  released  on  bail  or  not 

It  was  pointed  out  that  those  in  custody  would  probably  suffer 
no  more  by  the  postponement  for  four  or  five  months  than  by 
the  cause  proceeding,  tis  if  acquitted  of  the  charge  of  riot,  the 
Crown  would  still  have  the  other  indictments  hanging  over 
them  for  trial;  and  if  they  were  convicted  of  riot,  the  time 
they  would  have  been  in  prison  would  be  taken  into  account 

The  Court  left  counsel  to  consider  these  positions  until  ten 
o'clock  yesterday  morning,  and  itself  in  the  meantime  gave  the 
matter  grave  consideration,  in  view  particularly  of  the  sacrifices 
and  sufferings  to  which  innocent  persons  and  their  families,  their 
employers  and  their  servants,  would  be  subjected  by  an  enforced 
trial  at  this  season  of  the  year. 

I  arrive  at  the  conclusion  that  the  Court  should  assume  some 
responsibility  in  this  matter,  and  reconcile  as  far  as  possible  the 
relief  of  witnesses  and  unnecessary  hardship  to  parties  accused, 
with  security  for  the  future  trial  of  such  of  the  cases  as  the  law 
advisers  of  the  Crown  may  hereafter  decide  to  proceed  with. 

The  Judges  have  therefore,  after  consultation,  decided  to  ac- 
cede to  the  applications  for  postponement  conditionally,  that 
the  accused  in  the  charge  of  riot,  and  those  committed  on  the 
charges  of  homicide  (witli  fonr  exceptions  viz:  Coady,  John 
Welsh,  Patrick  Harper  and  Nicholas  Hradbury,  who  are  con- 
tinued in  custody),  find  good  and  sufficient  bail  to  stand  their 
trial  in  the  autumn. 
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1885,  June,     Pinsent,  J. ;  Little,  J. 

Ufmunemtitm  for  ej-tra  .services— Actum  for— Implied  contract— AuthorUy  of  official 
to  pledge  credit  of  (ioremment— Reimbursement  of  moneys  expended. 

Where  a  iwlioe  offii-er  was  transferretl  to  a  station  of  greater  resjwnsibility, 
entailing  work  lieyonil  his  onlinary  duties,  although  there  was  no  expres^v 
agreement  for  extra  remuneration,  in  an  ai^-tion  for  jmyment  for  extra  services. 

Held — That  as  in  the  iiwe  of  onlinary  ]iartieH  to  a  contract  of  ser\'ice,  if  an 
ottieial's  position  lie  altered  ami  he  be  transferred  from  a  place  of  less  reapon- 
Mbility  to  one  of  greater,  or  extra  or  new  duties  be  im|X)scd  on  him,  he  i» 
entitled  to  comiKMisation. 

Held — Also  that  where  a  case  of  absolute  uccessity  arises  for  an  oflicer,  in  hi» 
official  ca})acity,  to  incur  an  unavoidable  exi>enditure,  he  might  seek  reim- 
bursement from  the  Goveniment. 

COMPAINANT,  who  is  a  member  of  the  rolice  Force,  was  in  the 
year  1878  removed  from  Old  Perlican,  where  he  had  been  sta- 
tioned for  four  years,  to  Trinity,  there  to  hold  the  place  and 
fulfil  the  duties  of  both  constable  and  gaoler. 

There  had  previously  been  at  Trinity  a  resident  salaried  gaoler, 
who  attended  to  his  private  business  as  well  as  to  the  duties  of 
his  ottice. 

This  plan  has  been  wisely  changed  in  several  places  by  the 
appointment  of  police  constables. 

Complainant  remained  in  office  at  Trinity  for  three  years  and 
nine  months,  when  he  found,  as  he  states,  that  the  expenses  of 
living  in  his  new  position  were  suclr  and  the  health  of  his  wife 
and  family  from  tlie  very  ill  condition  of  his  gaol  (quarters  was 
such,  that  he  was  obliged  to  resign  and  return  to  his  ordinary 
place  in  the  force. 

In  the  meantime  complainant  had  necessarily  expended,  as 
he  alleges,  for  coal,  firewood,  light,  and  various  small  articles, 
the  sum  of  over  £40,  and  he  claims,  moreover,  that  he  is  enti- 
tled to  receive  compensation  for  his  extra  duties  as  gaoler  at 
the  rate  of  ten  or  eleven  pounds  per  annum. 

The  particulars  are  annexed  to  the  petition,  together  with  a 
statement  in  regard  to  prisoners,  (inclusive  of  lunatics),  whom 
as  gaoler  he  had  in  charge  from  time  to  time  during  his  incum- 
bency at  Trinity.  The  total  number  appears  to  have  been 
forty-six. 

Part  of  the  plaintiff's  case  is  that  ten  tons  of  coal  are  allowed 
by  the  Government  for  the  "  Court  House  and  Gaol"  at  Trinity, 
and  only  three  were  delivered  to  him,  the  remaining  seven  being 
retained  by  the  stipendiary  Magistrate  on  the  plea  that  in  win- 
ter he  uses  an  office  at  his  dwelling  house. 
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The  case  for  the  defence  is  that  there  was  no  agreement  ex- 
press or  implied  to  increase  the  plaintiffs  salary  or  to  make  him 
any  allowance  as  gaoler,  or  to  supply  him  with  fuel  and  light ; 
and  that  plaintiff  has  no  right  to  recover  from  the  Government 
for  articles  which  it  did  not  empower  him  as  its  agent  to  provide ; 
that  the  (Government  only  recognises  requisitions  and  accounts 
certified  by  the  magistrate,  and  that  all  such  had  been  paid. 

I  quite  concur  in  the  general  proposition  put  by  the  Solicitor 
Genei-al  that  officials  have  no  authority  to  pledge  the  credit  of 
the  Government  or  to  incur  expenses  without  warrant,  but  I 
am  of  opinion  that  in  illustrating  this  position  he  put  the  case 
too  broadly  when  he  contended  that  it  was  no  concern  of  the 
plaintiff  as  gaoler  whether  the  persons  committed  to  his  custody 
suffered  from  cold  or  lived  in  dirt. 

I  think  it  was  the  plaintiff's  concern.  In  the  positions  which 
he  held  certain  duties  are  cast  upon  him  by  law,  but  they  are 
to  be  discharged  without  cruelty  or  unnecessary  rigour  or  degra- 
dation towards  the  persons  committed  to  his  custody. 

While,  therefore,  the  Government  is  perfectly  right  in  con- 
testing unauthorized  claims,  I  am  inclined  to  hold  that  if  a  case 
of  absolute  necessity  arose  for  an  officer  to  incur  an  unavoidable 
expense,  as  for  instance  in  the  commonly  humane  discharge  of 
duties  cast  upon  him  in  his  official  capacity,  he  might  seek  re- 
imbursement from  the  Government. 

In  this  case  I  am  opinion  that  in  the  matter  of  coal,  a  most 
inordinate  share,  to  say  the  least  of  it,  w^as  taken  from  the  al- 
lowance for  "Court  House  and  Gaol"  to  supply  the  office  at 
the  Magistrate's  house. 

This  appropriation  seems  to  have  been  recognized  for  some 
years,  but  if  the  effect  of  taking  seven  tons  out  of  ten  for  this 
purpose  was  to  leave  prisoners,  lunatics,  and,  in  one  instance,  a 
woman  with  a  sucking  child,  without  necessary  warmth  in  a 
dilapidated  building  in  winter  weather,  it  would  be  difficult  to 
question  the  implied  contract  of  the  Government  to  pay  for  fuel 
provided  to  prevent  these  consequences. 

In  this  case,  too,  there  was  a  positive  allocation  of  ten  tons 
of  coal,  a  quantity  not,  however,  furnished  to  the  gaoler. 

Upon  the  other  heads  of  his  account  I  regret  to  say  that, 
although  the  items  appear  to  be  reasonable,  the  plaintiff  has 
failed  to  make  the  requisitions  which  he  should  have  made  to 
the  Magistrate,  and,  failing  him,  to  the  Government  or  Board 
of  Works,  and  has  incurred  an  expense  which  he  might  either 
have  avoided  or  for  which  he  should  have  sought  authority. 
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As  to  tlie  plaintiff's  claim  for  salary  or  extra  allowance  as 
gaoler,  I  have  no  doubt  that,  as  in  the  case  of  parties  to  an 
ordinary  contract  of  service,  if  the  (iovernment  alters  a  man's 
position  and  transfei-s  him  from  a  place  of  less  responsibility  to 
one  of  greater,  or  impose  extra  duties  upon  him  he  is  entitled 
to  fair  compensation  at  its  hands. 

The  plaintiff*,  far  from  having  his  position  improved,  as  is 
<;ontended,  by  having  free  quarters  at  Trinity,  was  deprived  of 
the  allowance  of  six  pounds  a  year,  for  which  he  had  provided 
<;omfortable  lodgings  at  Perliam. 

In  the  cases  of  the  police  constable  and  gaoler  at  Twillingate 
and  other  places  extra  allowances  to  the  incumbent  as  gaoler 
have  been  and  are  made. 

The  judges,  having  reconciled  minor  differences  in  detail 
amongst  themselves,  the  conclusion  of  the  Court  on  the  whole 
-case  is  that  the  plaintiff*  should  have  judgment  for  the  sum  of 
£40  (8160)  with  costs. 


Hon.  Mi«.  Justice  Little: 

The  petition  in  this  action  was  preferred  to  this  Couit  under 
the  provisions  of  title  4,  chap.  29,  of  the  Con.  Stat.,  "  providing 
for  the  recovery  of  claims  e.r  cniitrad ic  agiiinst  the  Government." 

He  made  applications  to  the  Attorney  Cieneral  and  Inspector 
of  Police  for  remuneration  for  his  extra  services  as  gaoler  and 
keeper,  and  had  received  forty  doUai-s  on  account  thereof.  No 
express  understanding  or  promise  was  made  on  account  of  re- 
spondont  to  pay  complainant  or  allow  him  any  f^pecific  amount 
or  increase  of  salaiy.  The  Government  allowance  of  coal  of 
ten  tons  per  annum  for  the  court  house  and  gaol  was  not  sup- 
plied, three  tons  only  being  received  each  year  whilst  complain- 
ant was  in  charge.  The  items  set  out  in  the  bill  of  particulars 
of  his  claim,  and  purchased  and  paid  for  by  him,  amounted  to 
£42  8s.  9d.,  were,  as  he  stated  on  oath,  necessary  and  indis- 
pensible  to  the  use  and  purposes  of  gaol  and  court  house.  He 
alleged  that  other  constables  acting  in  same  position  and  capa- 
city were  allowed  fuel,  light,  &e.,  and  were  paid  extra  for  their 
services.  He  therefore  claims  to  be  paid  at  the  rate  of  forty 
dollars  per  year  (the  annual  allowance  paid  them)  for  his  ser- 
vices over  and  above  his  pay  of  £70  per  year  as  police  consta- 
ble, and  also  the  amount  of  £42  8s.  Od.  as  paid  for  necessaries. 

The  Attorney  General,  on  behalf  of  the  Government,  by  his 
.answer,  admitted  the  transfer  of  the  complainant  from  Old  Per- 
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lican,  but  denied  that  any  promise  of  increase  of  pay,  or  that 
he  was  entitled  to  any  for  his  services  as  gaoler  or  keeper ;  that 
be  was  given  comfortable  quarters  in  the  court  house  free  of 
<5harge,  and  was  supplied  with  fuel  and  light  necessary  for  his 
purposes  and  saved  the  cost  of  house  rent ;  that  all  requisitions 
from  the  local  magistrate  for  necessaries  for  gaol  purposes  in 
that  locality  had  been  duly  attended  to  and  supplied  by  the 
Board  of  Works  during  the  time  complainant  was  there  in 
<;harge ;  that  an  increase  of  salary  was  allowed  in  1882  to  all 
of  the  police  force  who  might  hold  such  positions,  and  he  par- 
ticipated in  and  benefitted  by  that  increase ;  that  he  had  no 
iiuthority  to  incur  any  indebtedness  on  account  of  disburse- 
ments for  gaol  purposes,  nor  was  it  at  all  necessary  he  should 
<do  so. 

Mr.  Cole,  the  stipendiary  magistrate  at  Trinity,  in  his  evi- 
dence as  a  witness  for  respondent,  stated  fhf  previous  gaoler 
and  keeper  was  not  a  policeman,  but  followed  liis  trade  as  a 
carpenter,  and  was  allowed  $44  per  yejir  and  seven  tons  of 
coal,  nothing  more.  Complainant  had  made  no  appliciition  to 
him  for  requisites  for  Court  house  or  gaol,  and  only  received 
three  tons  of  coal  per  year,  and  84  latterly  per  quarter  for 
cleansing  and  washing  purposes,  &c.  If  Smith  had  regularly 
applied  by  requisition  many  of  the  articles  charged  for  by  him 
would  have  been  supplied,  and  were  regarded  on  the  whole  as 
reasonable  and  necessary  for  the  service. 

Inspector  Carty  confirmed  the  statement  that  no  armugo- 
ment  had  been  made  or  agreement  entered  into  with  com- 
plainant for  any  extra  pay  on  his  assuming  the  position  of 
gaoler  and  keeper.  At  Burin  and  Twillingate  the  policemen 
discharging  the  duties  of  gaolers  and  keepers  of  the  Court 
houses  do  receive  an  allowance  or  remuneration  in  addition  to 
their  salary  as  policemen.  In  July,  1882,  he  remitted,  by  order 
of  the  Government,  S20  to  complainant  for  his  extra  services, 
after  complainant  had  applied  for  compen.satiou  as  stated  by 
him. 

Mr.  Knight,  acting  Secretary  Board  of  Works,  proved  that 
all  requisites  as  charged  for  by  complainant  should  have  been 
applied  for  by  requisition  to  the  Board,  and  that  no  such  ap- 
pliciition  was  made. 

The  complainant,  as  a  servant  of  the  Government,  would  not 

be  justified  in  assuming  the  authority  attempted  to  be  sot  up 

or  availed  of  by  him  under  the  circumstances,  by  incurrin<^  an 

indebtedness  on  account  of  the  Government  for  requisites  or 

E 
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supplies  purchased  for  the  department  in  his  charge  without 
orders  from  the  proper  authorities.  If  such  a  principle  were 
recognised  departmental  control  could  not  be  observed,  and  a 
latitude  would  be  given  for  reckless  conduct  and  extravagance 
in  the  management  of  such  institutions  as  that  placed  in  charge 
of  the  complainant. 

But  as  it  appears  from  the  evidence  he  regularly  applied  for 
an  allowance  of  coal  and  light,  and  received  a  very  inadec^uate 
supply,  less  than  that  allowed  by  the  Government,  and  that  the 
extra  quantity  was  indispensably  necessary  for  the  purpovses  of 
the  institution,  and  considered  so  by  the  local  magistrate,  the 
amount  expended  by  him  on  this  account  may  lawfully  and 
equitably  be  allowed. 

In  regard  to  his  claim  for  extra  pay  or  remuneration  for  his 
services  as  gaoler  and  keeper,  it  does  appear  that  the  order  of 
his  transfer  from  Old  Perlican  to  Trinity  was  accompanied  by 
some  assurance  and  implied  undersUmding  that  the  change  iu 
his  position  would  result  in  an  improvement  of  a  substantial 
and  renmnerative  character. 

There  is  no  doubt  he  received  a  certain  increase  of  pay  in 
pursuance  of  such  understanding,  or  as  a  recognition  of  his 
claim  for  renin neration,  for  the  discharge  and  performance  of 
the  alleged  increased  duties.  The  fact  that  others  of  the  police 
force  holding  similar  positions  of  trust  to  that  held  by  com- 
plainant are  allowed  and  have  been  paid  an  amount  over  and 
above  their  regular  pay,  also  strengthens  and  confirms  his  con- 
tention in  this  behalf.  There  are  grounds,  therefore,  in  this 
particular  to  Justify  a  claim  under  an  implied  contract  or 
agreement  for  some  compensation  from  respondent  for  the 
extra  services  alleged  to  have  been  rendered  by  complainant. 

The  claim  for  monies  disbursed  by  him  for  the  items  set  out 
in  his  particulars  for  requisites  other  than  coal,  for  reasons 
already  given,  must  be  considered  as  one  incurred  against  ex- 
press authority,  and  contrary  to  regulations  and  orders  of  which 
complainant  must  have  had  a  knowledge  at  the  time. 

Under  all  of  the  circumstances,  recognising  the  equitable 
character  of  the  claim  under  the  Act,  and  on  a  review  of  the 
facts  as  set  out  in  the  evidence,  it  must  be  adjudged  that  com- 
plainant is  entitled  to  compensation  for  his  services  rendered 
as  alleged,  and  to  be  re-imbursed  the  monies  actually  expended 
in  the  purchase  of  coal,  as  charged  in  his  bill  of  particulars. 

His  right  of  recovery  being  established  the  question  of  the 
amount  to  be  awarded  him  became  a  matter  of  no  little  difticul- 
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ty,  and  the  Court,  after  cousideration  of  all  the  circumstances, 
is  of  opinion  that  the  complainant  is  entitled  to  judgment  in 
his  favor  to  the  amount  of  $160  with  costs. 

A.  J.  U\  McNeill/,  Q,  C,  for  complainant. 
T/te  Solicitor  General  (  Winter),  for  respondent. 
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1885;  Jiflf/.    Hon.  Mr.  Justice  Pinsent. 

Frauil— Facta  ctmstiiuting—CanceUatioyi  deed  of  compfJsitian—Bill  of  complaint  for. 

Where  a  bauking  coiu]>any  eutereil  into  an  agreement  with  a  customer  to  accept 
nine  shillings  in  the  |X)und  tor  his  indebtedness,  it  afterwards  appeared  that 
the  agreement  was  made  in  ignorance  of  the  customer's  assets  and  liabilities 
A  bill  of  complaint  was  filed,  in  which  the  customer  was  charged  with  fraud 
and  misrepresentation,  and  prayed  for  the  cancellation  of  the  deed  and  payment 
in  full  of  the  original  indebtedness.— Demurrer  on  the  ground  amongst  others, 
that  the  bill  contained  no  jMirticulars  of  fraud  or  misrepresentation,  and  was 
erroneous  in  seeking  for  payment  in  full  of  original  indebtedness. 

Held — That  where  fraud  is  charged,  there  must  be  a  sufficient  averment  of  the 
facts  whi(.'h  make  up  the  charge. 

IJeld—Alno  that  nothing  would  be  done  in  equity  more  than  to  lAnw.  the  jiarties 
in  the  jwsition  they  stood  in  prior  to  the  comiwsition. 

In  this  case  the  plaintiff  Company  seeks  the  cancellation  of 
a  composition  agreement  entered  into  between  the  Company 
and  the  defendants,  by  which  the  former  agreed  to  accept,  and 
the  latter  to  pay,  nine  shillings  in  the  pound  upon  an  indebted- 
ness of  £2,876.  Five  shillings,  the  first  instalment  under  this 
agreement,  have  been  paid  to  the  plaintiff  and  the  other  credi- 
tors of  the  defendants. 

The  company  now  alleges  that  such  payment  was  accepted 
in  complete  ignorance  of  the  facts  relative  to  the  statement  of 
assets  and  liabilities  of  the  defendants,  and  that  since  then  the 
plaintiff  company  "has  discovered  that  so  far  from  its  being 
the  truth  and  fact  that  the  said  statement  of  assets  and  liabi- 
lities was  a  full,  true  and  just  statement,  and  truly  and  cor- 
rectly showing  the  quantities,  qualities  and  values  of  the  said 
assets,  and  of  each  item  and  particular  thereof,  as  it  professed 
to  do,  it  did  substantially  and  in  fact  misrepresent  and  misstate 
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the  values  of  at  least  a  considerable  portion  of  such  assets  by 
largely  understating  such  value.  That  such  niisrepresentiitions 
and  misstatements  were  deliberately  and  falsely  made  with 
intent  to  deceive  the  plaintiff,  and  lead  to  the  belief  that  they 
were  of  much  less  value  than  in  truth  and  in  fact  they  were, 
and  to  induce  the  manager  of  the  plaintifV  bank,  and  through 
him  the  other  creditors,  to  sign  the  composition,  &c." 

The  bill  of  complaint  sets  out,  that  upon  discovering  this, 
the  manager  wrote  to  the  defendants,  notifying  them  that 
"fraudulent  circumstances  had  been  discovered  in  the  sche- 
dule," and  that,  pending  a  settlement,  defendants  were  to  make 
no  further  disposition  of  their  property,  to  which  the  defeu- 
deuts  replied,  disclaiming  ''  in  the  most  emphatic  manner  any 
proceedings  upon  their  part,  or  any  statements  which  have  the 
slightest  tinge  of  fraud,"  and  they  declined  to  open  negotiations 
for  a  further  compromise,  and  they  refused  to  deliver  up  the 
agreement  for  composition. 

The  bill  of  complaint  concludes  by  praying  that  the  defen- 
dants may  be  ordered  to  set  forth  and  declare  truly  the  con- 
tents of  the  statement,  and  may  be  compelled  to  deliver  up  the 
agreement  to  be  cancelled,  or  to  be  reformed  by  having  the  sig- 
nature of  the  manager  removed,  and  that  the  parties  may  be 
restored  to  their  original  position,  and  that  the  defendants  may 
be  decreed  to  pay  the  full  amount  of  their  indebtedness  to  the 
plaintiff  Company. 

To  this  bill  of  complaint  the  defendants  have  demurred,  and 
for  ciiuses  of  demurrer  allege:  (1)  That  the  bill  is  vague  and 
deficient  in  certainty,  and  doee  not  give  the  defendants  infor- 
mation of  the  case  which  they  are  called  upon  to  answer,  and 
makes  a  general  charge  of  fraud  without  any  particulars ;  (2) 
That  the  plaintifT  Company  does  not  offer  to  do  equity,  but 
seeks  to  set  aside  the  composition  without  regard  to  the  in- 
terests of  the  creditors ;  (3)  The  the  bill  prays  no  enquiry  into 
the  truth  or  falsehood  of  the  allegations  of  fraud ;  (4)  That 
there  is  a  want  of  parties  to  the  bill,  as  the  plaintiff,  not  sueing 
on  behalf  of  other  creditor  as  well  as  itself,  has  not  made  the 
other  creditors  parties  to  the  proceedings. 

It  will  be  observed  that  the  Court  has  only  now  to  deal  with 
the  sufhciency  of  the  allegations  of  the  bill  of  complaint,  not 
with  what  may  be  the  possible  merits  of  the  case,  if  the  facts 
were  differently  set  out. 

The  principle  is  well  established,  that  where  it  is  necessary 
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to  allege  fraud,  it  is  not  sufficieiit  merely  to  charge  that  the 
contrary  of  certain  alleged  pretences  by  the  defendants  is  the 
tmth.  There  must  be  a  sufficient  allegation  or  averment  of 
the  facts  which  make  up  the  counter  statement,  and  a  general 
allegation  of  fraud  will  not  be  sufficient  to  shuu  out  a  demurrer; 
the  facts  upon  which  the  charge  is  founded  must  be  stated,  ''as 
there  is  great  inconvenience  in  joining  issue  upon  such  a  gene- 
ral charge,  without  giving  the  defendant  a  hint  of  the  fact  from 
which  it  is  to  be  inferred." 

In  this  case  some  substantial  facts  and  reasons  present  to 
the  mind  of  the  manager  of  the  plaintijBT  Company,  upon  which 
the  imputations  of  fraud,  concealment  and  deceit  are  founded, 
should  be  set  out  in  the  bill  of  complaint. 

In  Webster  vs.  Power,  L.  R.  2  P.  C.  81,  it  was  observed  that, 
"  emphatically  in  a  case  which  involves  an  imputation  of  per- 
sonal fraud,  and  in  any  case  in  which  it  is  sought  to  raise  a 
personal  equity,  it  is  the  duty  of  the  pleader  to  state  those 
facts,  to  shew  his  equity  and  to  put  the  point  fairly  in  issue." 

Another  important  ground  for  demurrer  is  the  want  of  par- 
ties ;  but  upon  this  point  the  court  is  of  opinion  (the  C.  J.  dis- 
senting on  this  point)  that  the  bill  of  complaint  is  sufficient, 
whatever  might  possibly  be  directed  by  way  of  amendment  or 
notice  in  future  sUiges  of  the  case. 

The  case  of  Hallows  vs,  Femie,  which  is  in  point  was  one  in 
which  plaintiff  filed  a  bill  on  behalf  of  himself  and  other  share- 
holdera  to  be  relieved  of  their  shares  in  a  steamship  company 
because  of  misrepresentations  in  the  prospectus;  and  Lord 
Chelmsford,  in  delivering  judgment, observed, — "The  plaintiff's 
case  being  founded  on  alleged  misrepresentations,  he  could  not 
properly  make  himself  the  representative  of  the  other  share- 
holdera  and  file  this  bill  on  their  behalf  as  well  as  his  own. 
For  the  case  of  each  person  who  has  been  deceived  by  a  mis- 
representation is  peculiar  to  himself,  and  must  depend  upon  its 
own  circumstances." 

The  same  doctrine  is  upheld  in  Jones  vs.  Garcia  del  Rio, 
T,  &  R  ^97,  a  case  in  which  holdere  of  scrip  filed  a  bill  in  behalf 
of  themselves  and  others  to  have  their  subscriptions  returned. 

It  was  in  addition  to  other  grounds  of  demurrer,  contended 
ore  tenus  at  the  hearing,  that  the  prayera  for  relief  was  erro- 
neous in  seeking,  besides  a  decree  for  cancelling  and  reforming 
the  agreement  and  rehabilitating  the  parties,  a  decree  for  pay- 
ment in  full  of  the  defendant's  original  indebtedness. 
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This  is  clearly  a  good  ground  of  demurrer,  as  whatever  the 
merits  of  the  case  might  prove  to  be,  nothing  more  would  be 
done  in  equity  than  to  place  the  parties  in  the  position  in  which 
they  stood  to  each  other  prior  to  the  composition 

The  demurrer  must  be  allowed,  with  leave  to  the  plaintiff 
company,  to  amend,  upon  payment  of  the  costs  of  the  demurrer. 

Mr,  Xent,  Q.  C,  and  M7\  Grreene,  for  plaintiffs. 

itfr.  McNeily,  Q  C,  and  Mr,  Winter,  Q.  C,  for  defendants. 


In  re  JAMES  LEWIS. 
1885,  Jvly,    Hex.  Mr.  Justice  Little. 

Prohibiiion^RvJU  nisi—Jurisdiction  of  Ma ffistrate— Question  of  title— Public  Beach 
—Obstruction  to— Prescription— Rights  against  Crown— Use  and  occupation, 

A  party  charged  before  a  Magistrate  for  olistruction  to  Pablic  Beach  set  up  title 
(1)  By  prescription  ;  (2)  By  occupation ;  and  that  the  complaint  involving  a 
question  of  title  the  Magistrate's  jurisdiction  was  ousted.  The  Magistrate  con- 
tinued to  hear  complaint.  Defendant  obtained  a  rule  nisi  on  the  Magistrate 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  restraining  him  from 
adjudicating  in  the  matter.     On  coming  up  for  argument. 

Held— Thai  the  Magistrate  was  justified  in  proceeding  with  the  hearing  to  ascer- 
tain the  rights  of  the  crown  and  the  defendant.  That  his  jurisdiction  is  not 
on.sted  by  a  mere  assertion  of  title.  The  Court  must  enquire  fully  into  all  tlie 
circumstances  before  it  can  be  .satisfied  that  title  does  come  in  question. 

These  proceedings  originated  in  a  formal  complaint  made  by 
the  Surveyor  General  before  James  G.  Conroy,  Esquire,  stipen* 
diary  magistrate,  and  a  summons  thereon  against  James  Lewis, 
the  defendant,  charging  him  with  an  infringement  of  the  provi- 
sions of  the  fifth  section  of  the  45th  Vic,  cap.  ,  by  placing 
erections  and  obstructions  upon  a  public  beach  at  Holyrood, 
and  refusing  to  remove  them  when  notified  and  requested  to  do 
so  by  the  complainant. 

At  the  hearing  or  trial  under  the  summons,  before  Daniel  W. 
Prowse,  Esquire,  stipendiary  magistrate,  and,  as  asserted,  with- 
out offering  or  tendering  any  evidence  on  his  behalf,  the  defen- 
dant, by  his  attorney,  stated  that  the  alleged  trespass  was  com- 
mitted by  defendant  under  and  by  virtue  of  a  claim  of  right  by 
prescription  to  the  freehold  of  the  land  or  beach  in  question ; 
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that  by  actual  and  continued  use  and  occupation  thereof  by  him 
And  others,  through  whom  he  claims  title,  for  a  period  of  eighty 
years,  he  claimed  a  right  and  title  in  fee  therein,  as  against  the 
crown,  and  consequently  excepted  to  the  rights  or  power  of  the 
magistrate  to  proceed  against  defendant  in  the  premises. 

Notwithstanding  this  claim  so  set  up,  the  magistrate  con- 
tinued the  hearing  of  the  case  and  the  examination  of  a  number 
of  witnesses  in  support  of  the  right  of  the  crown. 

Pending  the  hearing,  defendant's  attorney,  on  his  own  affida- 
vit, applied  to  the  Chief  Justice  and  obtained  a  ride  nisi,  calling 
on  the  magistrate  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  restraining  him  from  adjudicating  in  the  mat- 
ter of  said  plaint  and  summons,  and  ordering,  in  the  meantime, 
a  stay  of  proceedings. 

On  this  rule  coming  up  for  argument  the  record  of  the  pro- 
<%edings,  so  far  had  before  the  magistrate,  and  the  affidavit  of 
defendant's  attorney,  on  which  the  rule  was  obtained,  were  put 
in  and  referred  to  by  counsel. 

The  fifth  section  of  the  Act  under  which  the  proceedings 
were  instituted  directs, — 

"  That  any  person  who,  having  been  duly  notified  by  the  Surveyor  Gen- 
eral of  h%8  encroachment  and  ooBtruction,  and  having  been  required  to 
remove  the  same,  shall  wilfully  continue  to  encroach  or  obstruct  any  ot  the 
piiblic  beaches  *  *  in  this  colony  ♦  *  may  be  summoned  before  a 
stipendiary  magistrate  ♦  ♦  who  shall  decide  in  a  summary  way  ♦  * 
in  the  name  of  the  Surveyor  General,  such  encroachment  or  obstruction, 

♦  ♦  and  on  being  satisfied  by  proof  thereof,  such  magistrate  may  ad- 
judge the  offender  to  pay  a  penalty  of,  &c.,  &c." 

From  the  record  of  proceedings  and  admissions  of  counsel,  it 
appeared  no  evidence  of  any  kind  had  been  taken  by  the  magis- 
trate or  tendered  on  behalf  of  the  defendant,  and  the  inquiry 
on  the  part  of  the  crown  was  not  completed  when  the  rule  was 
granted  directing  the  stay  of  proceedings. 

Counsel  for  the  crown,  in  shewing  cause,  now  contended  that 
the  magistrate  had  absolute  power  and  authority  to  adjudicate 
in  this  and  like  cases ;  that  the  terms  of  the  section  of  tbe  Act 
were  specific,  and  the  intention  of  the  legislature  was  clearly 
declared  in  conferring  this  jurisdiction,  and  the  magistrate  was 
bound  to  proceed,  notwithstanding  any  claim  of  title  to  the  land 
that  might  be  set  up ;  that  any  such  assertion  of  claim  should, 
under  any  circumstances,  have  been  supported  by  evidence  and 
the  magistrate  might  have  heard  or  entertained  it,  and  there- 
upon finally  and  conclusively  determined  on  the  rights  of  the 
orown  and  defendant  therein. 


72  In  rk  JAMES  LEWIS. 

In  support  of  these  positions  counsel  referred  to  Wilberforce 
an  Consn,  Stats.,  Chain  vs.  Knight,  17  L.  J.,  ex  168 ;  Beg  vs. 
Young,  6Z,  Z.  J. ;  Thomson  vs  Irwin,  H2,  B,,  &e. 

Defendant's  counsel  contended  the  jurisdiction  assumed  by 
the  magistrate  was  subject  to  the  well  recognised  rule  and  sta* 
tu table  provision  "  that  such  jurisdiction  is  ousted  in  a  cause 
or  matter  being  tried  before  him  when  the  title  to  land  arisen 
or  is  put  in  issue '' ;  that  the  general  restriction  was  more  par- 
ticularly  imported  into  this  Act  in  the  proviso  set  out  in  the 
sixth  section  "  that  it  should  not  apply  to  a  case  of  disputed 
right  of  way  over  private  property,"  and  this  clearly  evidenced 
the  intention  of  the  legislature.  He  therefore  contended  the 
magistrate  could  not  proceed,  and  that  the  bona  fides  of  the  plea 
or  claim  of  defendant  had  been  sufficiently  shewn  to  enable  the 
Court  to  make  the  rule  absolute.  He  cited  in  support  of  his 
position  chap  13,  sec.  3,  con.  stat. ;  9  &  10  Vic,  sec.  58 ;  17  Jur. 
ex  558,  Timothy  vs.  Farmer,  7,  C.  B.,p,  8U,  17  L.  J.,  357,&c.,&c. 

In  the  matter  of  the  application  no  difficulty  exists  in  the 
mind  of  the  Court  in  arriving  at  a  decision  in  accord  with 
the  authorities,  and  the  provisions  of  the  statute  under  which 
the  magistrate  has  acted^  and  the  protection  of  the  public  and 
private  rights  involved. 

The  principles  referred  to  and  relied  on  by  counsel  relating 
to  and  governing  the  position  of  magistrates  under  such  circum- 
stances, and  in  analagous  cases,  are  defined,  recognised,  and 
clearly  declared  in  many  of  our  Acts,  and  particularly  by  cap.  13,, 
sees  3,  8,  &c.,  con.  stat ,  as  well  as  in  the  Imperial  Act  9  &  10 
Vic ,  cap.  95,  sec  58.  Some  of  the  cases  in  the  authorities  re- 
ferred to  by  counsel  are  clear  and  satisfactoiy  in  the  rulings  on 
the  principle  in  contention; — for  example,  in  the  case  of  William 
vs.  Adams,  2  B.  and  S  Bepts ,  Compton,  J.  repeats  his  ruling  in 
the  case  of  Beg  vs.  Cudland,  that  magistrates  are  not  under  the 
guise  of  a  conviction  to  decide  questions  of  freehold  title  to 
land ;  and  like  dicta  will  be  found  in  Beg.  vs  Levris,  ^  T  B.r 
2,  B. ;  PM  vs.  Hutchins,  Comp ,  4^^ ;  Thompson  vs.  Iru/Iuim,  US, 
jR,  Bepts. ;  Lilly  vs.  Harvey,  17,  L.  J.  N.  In  the  latter  case 
Wightman,  J.  observed,  inter  alia,  the  judge  (magistrate)  must 
be  satisfied  that  the  title  is  in  question,  but  when  it  is  merely 
suggested  by  the  defendant,  the  judge  must  inquire  into  the  cir- 
cumstances before  he  can  be  satisfied  that  title  does  come  in 
question.    Each  case  must  depend  on  its  own  circumstances 

The  provisions  of  the  Act  under  which  these  proceedings  were 
instituted  and  conducted  have  not  been  exceeded  by  the  magis- 
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tnite,  and  he  was  justified  in  proceeding  with  the  hearing  ta 
ascertain  definitely  and  satisfactorily  the  rights  of  the  crown 
and  claims  of  the  public  to  the  beach  in  question. 

There  is  nothing  on  the  record  furnished  the  Court  to  show 
that  defendant  offered  any  evidence  to  the  magistrate  of  the 
alleged  title  or  claim,  beyond  the  assertion  by  defendant's  attor- 
ney, and  the  expressed  intention  of  defendant,  made  by  him  ta 
the  bailiff  who  served  the  summons. 

It  is  not  the  mere  assertion  of  a  claim  of  title  in  such  case& 
that  will  suffice  to  oust  magisterial  jurisdiction;  it  must  be 
shewn  to  the  magistrate  or  judge  that  there  are  really  good 
grounds  for  such  assertion  of  title  or  claim,  and  that  it  is  not 
made  a  pretence  for  the  purpose  of  captiously  or  vexatiously 
impeding  an  adjudication  in  the  matter  or  trial,  or  of  gaining 
time  by  delay  or  otherwise ;  but  that  the  right  or  claim  so  set 
up  is  made  bona  fide  and  on  facts  and  circumstances  sufficient, 
prima  facie  to  justify  a  defendant  in  doing  so.  The  Court,  how- 
ever, does  not  consider  the  statements  of  the  facts  as  set  out  in 
the  affidavit  referred  to,  or  the  mere  assertion  of  title  by  defen- 
dant as  sufficient  to  oust  the  jurisdiction  of  the  magistrate,  nor 
to  warrant  the  Court  making  this  rule  absolute,  and  directs  that 
the  case  be  remitted  to  the  magistrate  for  further  hearing  and 
the  taking  in  such  evidence  as  may  be  offered  by  defendant  of 
support  of  his  alleged  right  or  claim. 

Mr.  I.  R  McNeil^,  for  defendant. 

J/r.  Johnson,  for  the  crown. 


BllOWNING  V,  PITTS,  et  al. 
1885,  July.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Mortgage  of  stoek-eovenant  aubaiUution  for  and  addition,  to.    Supplying  renewals  of 
stock  in  ignorance  of  mortgage.    How  far  mortgagor  is  agent  of  mortgagees. 
Goods  were  supplied  to  a  party  eugaged  in  general  commerce,  and  went  in  addi- 
tion to  and  substitution  of  stock  previously  mortgaged.    Goods  were  sold  iur 
ignorance  of  the  mortgage,  which  was  registered.    Mortgagor  became  bank- 
rupt   In  an  action  by  the  seller  of  the  goods  against  the  mortgagees,  on  the 
ground  that  the  goods  were  funiished  to  the  mortgagor  as  agent  of  mortgagees, 
ITcW— That  the  mortgagees  were  not  liable  under  the  mortgage  ;  nor  was  the 
mortgtagor  their  agent,  no  such  relationship  having  been  disclosed  at  the  time 
of  the  making  of  the  purchases.    The  mortgagor  was  only  the  agent  of  the 
mortgagees  for  the  purposes  of  the  mortgage,  and  hail  no  power  to  pledge 
their  credit. 


74  BROWNING  v.  PITTS,  bt  al. 

This  action  was  heard  with  consent  before  the  court,  and 
was  brought  to  recover  the  sum  of  eight  hundred  and  eighty 
dollars,  with  interest,  for  the  price  of  two  hundred  and  twenty 
barrels  of  flour,  at  four  dollars  a  barrel,  sold,  as  alleged,  by  the 
plaintiffs  (James  Browning  and  William  B  Browning)  to  the 
defendants  (J.  &  W.  Pitts,  A.  W.  Harvey,  J.  Outerbridge,  Ayre 
&  Marshall). 

The  only  two  witnesses  produced  were  the  plaintiffs,  from 
whose  evidence  it  appeared  that  they  had  occasional  trade 
dealings  with  Edward  Smith,  who  has  for  some  years  carried 
on  a  mercantile  business  in  St.  John's  under  the  firm  of  Edward 
Smith  &  Co. 

The  tmnsactions  out  of  which  this  action  arose  were :  that 
Thomas  Grace,  an  agent  or  employee  of  Smith,  who  had  the 
management  of  his  cash  shop  at  the  corner  of  Water  and 
Queen  streets,  referred  to  in  the  mortgage  deed  hereafter  men- 
tioned, on  the  3rd  October,  1884,  purchased  from  the  plaintiffs 
for  Smith,  as  he  had  previously  done,  merchandize,  being  eighty 
barrels  of  flour*  which  were  taken  to  the  shop  under  his  man- 
agement. Smith  gave  the  plaintiffs  the  usual  three  months' 
negotiable  note,  which  fell  due  on  the  6th  January  last  at  the 
Commercial  Bank,  where  it  had  been  discounted ;  he,  being 
unable  to  meet  the  amount  at  payment  time,  gave  his  cheque 
on  the  bank  for  it,  post  dated  seven  days,  when  he  promised  to 
pay ;  the  plaintiffs  by  their  cheque  retired  the  note.  On  the 
21st,  23rd  and  29th  of  same  month  of  October  Grace  purchased 
in  lots  one  hundred  and  forty  more  barrels  of  flour  from  plain- 
tiffs, for  all  which  Smith  gave  a  like  note,  which  fell  due  on  the 
25th  January  last,  which  the  plaintiffs  hud  to  retire.  Smith 
nor  any  one  on  his  account  had  paid  anything  on  either  of 
those  notes.  Before  the  seven  days  had  elapsed,  when  Smith's 
cheque  became  payable,  he  called  a  meeting  of  his  creditors, 
when  for  the  first  time  the  existence  of  a  mortgage  conveyance 
from  him  to  the  defendants  was  made  known  to  the  plaintiffs, 
who  had  no  previous  knowledge  of  the  relations  in  business 
matters  between  Smith  and  the  defendants.  Shortly  after  this 
disclosure,  acting  on  advice,  they,  through  their  solicitor,  de- 
manded payment  of  the  amounts  of  the  notes  (£220)  from  the 
defendants  "  for  goods  supplied  you  through  your  agent,  Mr, 
Edward  Smith,"  and  having  thus  elected  to  proceed  against  the 
defendants  as  principals  did  not  afterwards  claim  on  Smith. 

It  further  appeared  from  the  evidence  that  at  another  meet- 
ing of  creditora  an  agent  had  been  appointed  by  the  defen- 
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dants,  who  took  possession  of  the  stock  under  the  mortgage 
deed ;  and  that  the  same  person  had  been  appointed  receiver 
to  act  for  the  creditors.  There  were  no  proceedings  instituted 
in  insolvency,  nor  any  arrangement  by  liquidation  or  com- 
position. 

The  mortgage  deed  between  Smith  and  the  defendants,  to 
which  reference  has  been  made,  under  the  terms  of  which  the 
plaintiffs'  claim  was  executed  and  registered  in  the  proper 
public  office  of  registry  on  the  I4th  day  of  March,  1882.  The 
consideration  stated  is  twenty-four  thousand  dollars  advanced 
and  loaned  to  Smith  by  the  defendants,  and  the  security  for 
repayment  is  all  and  singular  the  stock  in  trade  of  every  des- 
cription whatsoever,  consisting  principally  of  drapery,  dry 
goods,  provisions,  &c.,  being  in  and  upon  the  shop  and  pre- 
mises of  Smith,  Nos  71  and  72  Water  Street,  and  in  and  upon 
his  shop  and  premises  at  the  comer  of  Water  and  Queen 
Streets,  and  all  the  lumber  situate  in  the  rear  of  the  two  first 
mentioned  premises,  and  also  all  such  stock  consisting  &c., 
which  shall  at  any  time  or  times  during  the  continuance  of  the 
security  be  brought  upon  either  of  the  severally  mentioned 
premises,  either  in  addition  to  or  in  substitution  for  the  stock 
then  being  on  the  said  premises,  and  also  all  debts  then  due  or 
which  thereafter  might  be  due  to  said  Smith  during  the  con- 
tinuance of  the  security.  There  is  the  usual  proviso  for  re- 
demption and  covenant  for  repayment,  with  interest  at  six  per 
cent,  per  annum,  on  the  10th  February,  1883,  and  other  usual 
covenants  in  a  mortgage  conveyance. 

The  covenant  upon  which  the  plaintiffs  chiefly  rely,  together 
with  the  general  terms  of  the  document.,  to  sustain  their  ac- 
tion is : — 

"That  the  party  of  the  first  part  (Smith)  for  himself,  his 
executors,  &c ,  covenants  with  the  defendants,  their  executors, 
&c ,  that  he  and  they  shall  and  will  act  as  the  agents  of  the 
add  parties  of  the  second  part  (the  defendants),  their  execu- 
tors, &c..  in  the  possession  and  sale  of  the  said  stock  in  trade 
And  lumber,  or  any  part  thereof,  and  for  the  same  and  the  pro- 
ceeds thereof  shall  and  will,  from  time  to  time,  when  required, 
account  for  and  make  payment,  and  deliver  proceeds  thereof 
to  the  said  parties  of  the  second  part,  their  executors,  &c.,  and 
for  the  purposes  of  such  agency  it  is  hereby  provided  th.it  the 
possession  of  the  said  stock  in  trade  and  lumber  may  be  left 
in  the  said  party  of  the  first  part,  his  executors,  &c."  Power 
-of  public  or  private  sale  in  the  event  of  default  in  repayment. 
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with  the  appointment  of  attorneys  for  the  purposes  of  sucb 
sale. 

At  the  close  of  the  plaintiffs*  ease,  the  Attorney  General  for 
defendants  moved  that  judgment  of  non-suit  should  be  entered^ 
and  on  a  subsequent  day  after  hearing  counsel  on  both  sides, 
and  considering  their  arguments  and  the  evidence,  we  were  all 
of  the  opinion  the  motion  should  be  gmnted. 

Mr.  Kent,  Q  C,  contended  the  business  was  carried  on  by 
the  defendants  under  the  firm  of  "  E  Smith  &  Co.,"  that  they 
were  the  principals  and  liable  for  all  debts  incurred  subsequent 
to  the  deed,  and  although  unknown  at  the  time  of  the  sales, 
and  not  the  parties  to  whom  the  credit  was  originally  given, 
yet  when  their  names  became  disclosed  the  plaintiffs  had  a 
right  to  hold  them  responsible  for  the  claim,  as  Smith  was 
their  agent  in  the  purchases,  they  having  assigned  to  them  all 
the  then  present  and  after  acquired  property  on  the  several 
premises  with  the  debts,  and  Smith  was  by  the  deed  consti- 
tuted their  agent,  cited  Mnlits  against  Court  of  Awards,  4  ^-  -R- 
P.  C,  Cox  rs,  Hickman,  9  C.  B.  N,  5.,  47.  17  vcs.  412  ex  parte 
Hampchn  Curtis  vs.  Williamson,  44  L.  J,  Q,  B,  29.  1  Sweet's 
convcyancing^  ex  p.  Mills,  8  i.  R.  Chy.  IHv,  5,  69,  Consoli- 
dated Statutes,  44*i. 

Attorney  General,  Solicitor  General  and  Mr.  McNeily,  Q.  C., 
for  defendants,  no  express  or  implied  contmct  between  the 
parties,  the  interest  in  the  business  was  as  it  had  been  in 
Smith  alone ;  no  partnership  between  him  and  the  defendants ;. 
he  wiis  the  only  person  to  whom  the  credit  was  given;  the 
mortgage  conveyance  is  substantially  the  same  in  terms  as 
that  ordinarily  used,  and  the  extent  of  the  agency  of  Smith 
limited  and  defined ;  Ca>'  vs.  Hickman,  supi-a  Bullen  vs.  Sharpc^ 
i.  R.  9  C.  P. 

There  is  no  proof  whatever  of  a  partnership  or  joint  interest 
between  the  defendants  and  Smith  by  which  he  might  be  re- 
garded as  agent  for  co-partners  in  the  purchases,  and  there  is 
nothing  further  shewn  to  establish  the  relation  of  principals 
and  agent  between  the  parties  in  contmcting  the  debt,  and 
carrying  on  the  business  of  E.  Smith  &  Co.  The  judgment  of 
Lord  Wensbydale  in  Cox  vs.  Hickman  is  a  very  clear  exposition 
of  the  law  on  this  point.  So  far  as  the  court  can  perceive 
Smith  was  the  sole  proprietor  and  principal.  Mr.  Kent  ad- 
mitted that  the  grounds  on  which  he  relied  to  sustain  thi& 
action  arose  from  the  teims  of  the  mortgage  deed,  constituting 
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Smith  agent  for  the  defendant's  mortgagees,  and  from  nothing 
that  occurred  outside  that  provision. 

If  the  relation  of  ^ent  and  principal  had  been  shewn,  al- 
though Smith  at  the  time  of  the  purchases  was  the  only  one 
known  and  trusted,  it  is  a  well  established  principle  of  law 
that  when  that  relation  became  disclosed  the  plaintiffs  would 
have  had  a  right  to  elect  to  proceed  within  a  reasonable  time 
against  the  defendants, — Thompson  vs.  Devonport,  9  Bo  C ,  78, 
JSmethurst  vs.  Mitchell,  1  E.  &  E.  C,  -J^,  Curtis  vs.  Williamson, 
1  Z.  JR.  Q  £.,  57.  In  Eei/nell  vs,  Lems,  and  Wylde  vs.  Hopkins, 
15  M.  &  W ,  517,  decided  shortly  after  Parrreit  vs.  Lomhert,  lb 
489,  the  Court  of  Exchequer  took  occasion  to  lay  down  the 
principles  applicable  to  cases  falling  within  the  class,  like  the 
present  one,  and  which  will  be  found  to  afford  throughout  im- 
portant practical  illustrations  of  that  maxim,  whicb,  in  the 
words  of  Tindal,  C.  J.,  8  Scott,  N.  11,  8S0,  "  is  of  universal  ap- 
plication," Qui  facit  per  alium  fadt  per  se. 

The  question,  "  observed  the  court,  in  all  cases  in  which  the 
plaintiff  seeks  to  fix  the  defendant  with  a  liability  upon  a  con- 
tract, express  or  implied,  is,  whether  such  contract  was  made 
by  the  defendant,  by  himself  or  his  agent,  and  this  is  a  ques- 
tion of  fact  for  the  decision  of  the  jur}'  (with  the  court  in  this 
case)  upon  the  evidence  before  them.  The  plaintiff,  upon  whom 
the  burthen  of  proof  lies  in  all  these  cases,  must,  in  order  to 
recover  against  the  defendant,  show  that  he,  the  defendant,  con- 
tracted expressly  or  impliedly,  expressly  by  making  a  contract 
with  the  plaintiff,  impliedly  l)y  giving  an  ordpr  to  him  under 
such  circumstances  as  show  that  it  was  not  to  be  gratuitously 
executed ;  and  if  the  contract  was  not  made  by  the  defendant 
personally,  it  must  be  proved  that  it  was  made  by  an  agent  of 
the  defendant  properly  authorized,  (see  Cooke  vs  Tonkin,  9  QB., 
9*i6),  and  that  it  was  made  as  his  contract."  The  judgment 
further  proceeds  to  give  illustrations  of  the  different  ways  in 
which  an  agency  may  be  constituted,  and  the  whole  case  is 
valuable  to  the  law  student  for  reference.  Besides  the  general 
principles  recognized  by  the  court  as  establishing  agency  in 
cases  of  contract,  we  have  the  words  of  the  covenant  in  the 
document  between  the  parties  before  us,  upon  which  the  plain- 
tiffs have  relied  to  fix  the  defendants,  and  which  explicitly  de- 
fines their  relative  positions,  viz.:  that  Smith  was  to  act  as 
their  agent  in  the  possession  and  sale  of  the  stock,  &c.,  and  to 
account  for  the  same  when  required,  and  that  the  possession 
might  be  left  with  Smith.     All  this,  it  will  be  observed  is,  for 
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the  purpose  of  securing  repayment  of  the  advance,  so  far  as  the 
stock  would  secure  that,  and  is  quite  a  different  thing  from 
constituting  or  recognizing  Smith  as  un  agent  to  pledge  the 
credit  of  the  defendants,  mortgagees,  for  contracts  that  he  might 
enter  into  with  othei-s  Clearly,  Smith  only  was  the  person  to 
whom  the  credit  was  given,  and  the  mortgage  assignment  to 
the  defendant  was  not  kept  secret,  but  was  recorded  in  the 
public  legistry  on  the  day  of  its  execution  Whatever  might 
be  tlie  liability  of  the  defendants,  if  any,  in  another  proceed- 
ing, we  can  have  no  hesitation  in  this  case  in  confirming  our 
judgment  in  favor  of  the  defendants. 

Mr  KciUj  Q.  C,  for  plaintiffs. 

The  Attorney  General,  the  Solieitor  General,  and  Mi\  McNeily^ 
Q.  C,  for  defendants. 
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JnjliimnutUe  Oils  Act — (Quantity  on  imsels  siime  time — Confiscation — Fine — Penal 
statute — Construct  inn  of 

A  i»arty  was  oonvicte<l  and  fined  for  violation  of  Inflammable  Oils  Ajt,  4**^  Vic. 
cap.  17,  "  having  on  boanl  a  ship  stored  in  harbor  at  same  time  gretiter  quan- 
tity than  five  casks."  Under  31  Vic,  cap.  13,  provision  is  made  for  confis- 
cation of  oil  in  addition  to  fine.  Complaint  was  under  31  Vic,  c  13.  Com- 
plainant conteniled  oil  should  be  confiscated.  Both  complainant  an<l  defen- 
dant asked  for  a  case  to  be  stated  for  the  opinion  of  the  Supreme  Court,  which 
was  granted.     On  the  hearing  it  was 

i/«W— Tliat  it  would  l)e  stn*tchiug  the  principle  of  construction  in  pari  materia 
to  include  a  penal  provision  in  another  Act,  when  the  Legislature  has  expressly 
declared  the  j>cnalty.  An  order  for  confiscation  could  not  be  made  cumulative 
the  fine. 

This  is  a  special  ease  stated  for  the  opinion  of  this  court  by 
James  G.  Conroy,  Esquire,  one  of  Her  Majesty's  justices  of  the 
peace  for  the  Central  District,  authorized  under  the  21st  and 
22nd  Vic ,  cap.  43. 

The  complaint  made  was  that  the  defendant  had  kept  a 
gr&iter  quantity  than  five  barrels  of  kerosene  oil  at  one  time 
upon  a  place  in  the  harbor  of  St.  John's,  contrary  to  the  statute 
in  such  case  made  and  provided. 
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Upon  hearing  the  parties  and  the  evidence,  the  justice  ad- 
judged that  the  defendant  had  committed  a  breach  of  the  4ord 
Vic,  cap.  17,  and  fined  him  in  the  sum  of  two  dollars  Where- 
upon both  parties  entered  appeals.  The  justice,  on  notice  to 
that  effect,  from  the  complainant,  under  the  said  20th  and  21st 
Vic,  cap.  43,  to  state  and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  his  determination  for  our  opinion,  stated  that  at 
the  hearing  before  him  on  the  11th  of  June  last,  it  was  proved 
that  the  appellant,  Noseworthy,  had,  on  the  previous  2nd  of 
June  made  a  complaint  before  a  justice  of  the  peace  for  the 
aforesaid  district,  that  he  had  reasonable  cause  to  suspect  that 
a  larger  quantity  of  kerosene  oil  than  five  barrels  was  deposited 
on  board  the  hulk  ffuntresn,  in  the  harbor  of  St.  John's ;  that 
he  procured  a  warrant  to  search  for  the  same ;  that  on  search- 
ing the  hulk  he  found  three  hundred  barrels  of  kerosene  oil 
thereon,  of  which  three  were  broached,  and  two  hundred  and 
ninety-seven  were  full ;  that  he  seized  two  hundred  and  ninety- 
two  Imrrels  and  had  them  removed  to  the  public  oil  store,  re- 
spondent providing  carriage.  Ilespondent  admitted  that  the 
hulk  was  moored  to  his  Southside  premises,  was  his  property, 
and  used  by  him  for  storage  of  goods.  Proof  was  given  that 
the  appellant  made  complaint  of  the  seizure  by  him  as  afore- 
said, and  obtained  the  summons  upon  which,  after  healing  the 
evidence  and  counsel,  the  justice  adjudicated. 

The  appellant,  Bowring,  respondent,  aforesaid,  also  gave  notice 
to  the  justice  to  state  and  sign  a  case  under  the  statute,  and 
the  justice  has  stated  that  in  addition  to  the  facts  hereinbefore 
recited,  it  was  further  proved  that  before  storing  the  said  oil  in 
the  Huntress,  appellant,  Bowring,  called  at  the  magistrate's 
office  to  know  if  he  could  legally  do  so ;  he  swore,  and  it  was 
not  contradicted,  that  one  of  the  magistrates,  upon  looking  over 
the  Act,  said  he  saw  no  objection  to  Bowring  doing  so,  but  re- 
fused to  authorize  him  to  do  so.  It  was  also  sworn  by  the 
clerk  of  the  peace,  who  was  present  at  the  time,  and  he  was  not 
contradicted,  that  both  the  magistrate  and  himself  had  advised 
the  appellant  to  consult  his  legal  adviser.  The  oil  was  put  on 
board  the  HurUress  from  the  importing  ship  in  open  day,  with- 
out concealment,  and  was  piled  on  the  deck  of  the  hulk,  little 
or  none  going  under  the  hatches. 

The  statutes  upon  which  this  proceeding  is  based  are  the 
36th  Vic,  cap.  13,  and  the  43rd  Vic,  cap.  17.  The  former  Act, 
by  the  first  section,  prohibits  the  keeping  of  more  than  five 
barrels  or  tierces  of  kerosene  or  other  inflammable  oils  within 
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<^ertain  distances  in  the  towns  of  St.  John's,  Harbor  Grace  and 
Carbonear,  (except  in  buildings  approved  of  by  the  Governor 
in  Council) ;  and  the  third  section,  in  the  event  of  violation, 
prescribes  the  proceedings  to  be  taken  against  an  offender  before 
a  justice  of  the  peace,  which  was  followed  in  this  case,  and  if, 
after  default  or  a  due  hearing  after  appearance,  the  justice  shall 
convict  the  defendant,  he  shall  make  order  for  the  confiscation 
And  sale,  by  public  auction,  of  the  oils  seized,  and  after  deduct- 
ing reasonable  costs,  shall  award  out  of  the  proceeds  one  half 
to  be  paid  to  the  informer,  and  the  other  half  to  be  applied  to- 
wards defmying  the  expenses  of  the  fire  companies  of  the  said 
towns.  The  4th  section  subjects  every  person,  being  owner  of 
said  oils,  and  the  person  having  the  same  in  charge  or  keeping, 
and  the  occupant  of  the  place  where  the  same  shall  be  unlaw- 
fully deposited  or  kept,  on  due  conviction,  of  having  wilfully 
4one  anything  contrary  to  the  Act,  respectively,  to  forfeit  and 
pay  a  sum  not  exceeding  two  dollars  for  the  first,  five  dollars 
for  the  second,  and  ten  dollai-s  for  the  third  offence,  to  be  re- 
covered, &c.,  and  the  forfeiture  or  fine  appropriated  as  by  the 
third  section. 

It  would  appear  that  the  Act  just  referred  to  was  not  con- 
sidered to  apply  to  such  oils  deposited  on  board  craft  in  thf 
harbors  'of  the  places  above  mentioned,  and  the  43rd  Vic,  cap. 
17,  was  passed,  which  by  the  first  section  prohibits  a  larger 
quantity  than  is  limited  by  the  aforesaid  Act  to  be  on  board  of 
any  ship,  vessel,  &c.,  but  not  to  apply  to  oils  imported  awaiting 
discharge  or  departure  from  or  by  any  vessel,  &c. ;  and  by  the 
2nd  section  it  is  provided  that  any  person  acting  in  contra- 
vention of  the  first  section  shall  be  liable  to  the  penalties  and 
forfeitures  prescribed  by  section  four  already  referred  to,  of  the 
first  mentioned  Act. 

Mr.  Emerson,  for  Xoseworthy,  contended  before  the  justice, 
as  he  did  before  this  court,  that  an  order  for  confiscation  of  the 
oil  should  have  been  made  under  the  third  section  of  Slst  Vic, 
aip.  V3,  cumulative  with  the  penalty ;  that  both  Acts  relating 
to  the  same  subject  should  be  construed  together,  and  that  the 
confiscation  was  inseparable  from  the  procedure,  he  further  in- 
geniously argued  before  us  that  although  the  confiscation  was 
not  expressly  mentioned  in  the  latter  Act,  the  Legislature  must 
have  intended  that  it  should  follow  a  conviction,  as  other  pro- 
visions to  be  found  in  the  first,  although  not  repeated  in  the 
second  Act,  were  presumably  included,  such  as  storing  oil  and 
the  rates  applicable  for  storage,  &c.,  thus  evincing  the  intention 
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^f  the  Legislature  that  both  Acts  should  be  regarded  together 
in  accordance  with  the  recognized  principle  of  the  construction 
of  statutes  on  the  same  subject  in  jmri  materia. 

Mr.  Johnson,  for  i-espondent,  contended  that  the  latter  sta- 
tutC:  by  the  2nd  section,  expressly  declares  that  the  penalty  or 
forfeiture  for  violation  of  its  provisions  is  that  prescribed  by 
the  fourth  section,  mpra,  and  that  the  confiscation  clause  could 
not  be  imported  on  a  conviction  under  the  latter  statute. 

The  justice  was  of  opinion  that  the  statute,  being  a  penal 
one,  should  receive  a  strict  construction  by  its  expressly  apply- 
ing the  penalties  in  the  fourth  section  of  the  first  Act,  which 
he  held  by  implication  to  exclude  the  confiscation  of  the  oil, 
and  in  this  conclusion  we  all  concur. 

Mr.  Johnson  took  objection  to  the  irregular  chamcter  of  the 
proceedings  instituted  before  the  justice,  and  certainly  the  sum- 
mons ought  properly  to  have  been  more  s|MMiHc  in  naming  the 
statute  under  which  the  charge  was  made,  himI  the  penalty  or 
forfeiture  sued  for,  but  the  omissions  c.ouhl  easily  have  been 
amended,  and  the  defendant  or  respondent  does  not  appear  to 
have  ])een  in  any  way  thereby  prejudiced  in  his  defence  to 
induce  us  on  that  account  to  disturb  the  conviction.  Mr.  John- 
son also  contended  that  the  previous  application  made  to  the 
magistrate  for  advice  on  the  law,  negatived  the  vdlful  violation 
of  the  statute,  which  should  have  been  shewn  to  ground  a  con- 
viction for  the  penalty  under  the  fourth  section ;  but  we  think 
the  justice  rightly  decided  on  this  against  the  defendant.  The 
magistrate  apparently  did  not,  £is  he  could  not  have  undertaken 
by  any  opinion  of  his  to  authorize  a  proceeding  in  contravention 
of  the  clear  obligations  of  the  statute,  and  although  the  defen- 
dant may  be  assumed  not  to  have  wilfully  intended  to  infringe 
the  law,  yet  undoubtedly  he  vnlfully,  that  is  deliberately  or  in- 
tentionally caused  the  oil  to  be  placed  on  board  the  hulk  in  the 
harbor  of  St.  John's,  which  sufficiently  l)rings  the  ca.se  within 
the  statute. 

It  is  too  well  established  to  admit  of  any  doubt  that  sttitutes 
relating  to  the  same  subject  are  to  be  construed  so  that  each 
of  them  may  explain,  interpret  and  enforce  the  others.,  and  al- 
though they  may  have  been  passed  at  different  times,  although 
some  of  them  may  have  expired  or  have  been  repealed,  Ex  p. 
Copelaud,  2  D.  G.  M.  &  G,,  914,  919,  citing  R.  rs.  Unlale,  1  Bim\, 
at  p  447,  per  Lord  Mansficldy  C  J",  yet  it  would  be  unwarran- 
tably stretching  the  principle  of  construction  in  ^y^n/  mcdcria 
to  include  a  highly  penal  provision  in  another  Act,  although  in 
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reference  to  the  same  subject,  where  the  Legislature  has  ex- 
pressly declared  what  penalty  or  forfeiture  is  to  be  adjudged  in 
case  of  infringement.  The  adoption  of  the  preliminary  mode 
of  proceeding  or  procedure  provided  for  in  another  Act  on  the 
same  subjectas  was  done  in  this  case,  even  if  properly  so  done, 
would  notjustify  the  justice  in  making  an  order  of  confiscation 
not  expressly  or  impliedly  authorized  by  the  statute  alleged  to 
have  been  violated. 

The  Acts  on  this  very  important  subject  require  reconstruc- 
tion in  the  interests  of  the  public,  so  that  cases  coming  within 
the  spirit  of  the  enactments  and  the  mischief  intended  to  be 
guarded  against,  should  be  clearly  defined,  with  tlie  penalties 
or  forfeitures  to  attach  without  question  or  doubt. 

We  are  all  of  opinion  tliat  both  appeals  should  be  disinissed 
and  the  conviction  affirmed. 

Mr.  Emerson  for  complainant. 
J/r.  Johnfion  for  defendant. 


Ix  RE  THOMAS  DUNK 
ISiS.j,  Julij.    Hon.  Mk.  Justice  Little. 

Will— E.Kt'cut ion  <>'— Testator  a  inarhtman — Seit^foundland  Wills'  Acl^  Consul iiluted 

Statutes^  cap.  ,M). 

Where  a  creditor  cited  the  ueit  of  kiu  to  propouud  the  testator'.s  will  itap})eared 
that  the  testator  had  executed  his  will  by  making  his  mark  in  the  presence  of 
two  witnesses,  one  only  of  whom  signed  in  his  presence  the  other  subsequently 
signed  it,  but  not  in  the  presence  of  the  other  witness. 

Held — That  the  will  was  inoperative,  and  could  not  Ije  admitted  to  probate,  not 
having  been  signed  in  the  presence  of  testator  and  of  the  other  witness,  and 
testator  must  1)0  held  to  have  died  intestate. 

In  this  matter  the  next  of  kin  of  deceased  were  cited  by  a 
creditor  or  a  mortgagee  to  bring  in  and  prove,  in  solemn  form, 
a  document  alleged  to  be  the  last  will  and  testament  of  deceased. 
This  document  was  produced,  and  the  examination  of  the  wit- 
nesses in  support  of  it  duly  taken  by  the  court.  From  the 
evidence  given  by  Byrne  and  Carew,  the  only  two  witnesses  to 
the  will,  it  appears  that  in  the  year  1869,  Carew,  at  the  instance 
of  Dunn,  and  in  the  presence  of  Byrne,  drew  up  this  will,  read 
it  over  to  Dunn,  who,  in  their  presence,  thereupon  executed  it, 
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by  placing  his  mark  thereto,  and  Carew  signed,  as  a  witness,, 
and  delivered  it  to  Dunn.  Byrne  did  not  at  that  time  sign  it 
as  a  witness,  but  did  so  some  time  after,  but  not  in  the  prepuce 
of  Careir,  The  provisions  of  the  first  section,  cap.  30,  con.  stat , 
"  Of  Wills  and  TesUiments,"  directs  *  *  « ii,  case  such  will 
shall  he  made  by  a  marksman  *  *  it  shall  be  signed  l>y  hiu), 
in  presence  of  two  witnesses,  who  shall,  in  the  jyrcsence  of  cncJi 
other,  and  of  the  testator,  sign  the  sjime  as  witnesses  *  *  &c  '* 
This  paper  writing,  therefore,  beciiuse  of  the  attesting  witness, 
Byrne,  not  having  signed  l)is  name  as  such  in  the  ])resence  of 
Carew^  the  only  other  witn^^.^s,  is  inoperative  as  a  will,  an<l  can- 
not b(»  admitted  to  probate. 

It  was  urged  by  counsel  that  in  the  event  of  the  proof  being 
insufficient  to  establish  this  as  a  will.eflcct  mij^ht  be  given  to  a 
document  previously  executed  as  .such  by  testator,  and  des- 
troyed by  him  at  tlie  time  of  the  execution  of  the  paper 
writing  now  being  propounded.  The  only  evidence  furnished 
in  support  of  this  position  is  that  of  Mr.  Byrne,  who  swore  to 
the  contents  of  the  document  referred  to,  and  that  it  was  burnt 
by  the  testator  in  Carew's  and  Byrne's  presence  at  the  time  of 
the  execution  of  the  will  now  before  the  court,  testator  believ- 
ing at  the  time  that  the  latter  revoked  the  previous  will.  This 
evidence  is  entirely  unsupported  by  (.'arew,  who  did  not  re- 
member anything  of  these  circumstances,  and  was  not  aware 
of  Dunn  ever  having  made  any  other  will  than  that  drawn  up 
by  him  (Carew)  and  now  in  court. 

The  court,  therefore,  must  pronounce  against  the  document 
now  propounded  as  a  will,  and  declare  it  invjdid  ;  that  there  is 
no  sufficient  evidence  to  warrant  them  in  entertaining  the  al- 
ternative motion  of  counsel  in  support  of  the  alleged  first  will ; 
that  deceased  must  be  regarded  as  having  died  intestate,  and 
that  administration  to  his  estate  be  granted  to  Vreseott  Emer- 
son, Esq.,  Q.  C,  Chief  Clerk  and  Registrar  of  this  Court. 

Mr.  McNcibjy  Q.  C,  for  a  creditor. 
Mr,  Emerson,  for  next  of  kin. 
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1885,  AugvM.    Caktek,  C.  J. ;  Little,  J. 

Policy  of  Insurance — Assignment  of  umicr  deed  of  mortgage — RigkU  of  attaching 
creditor— Mortgage  not  being  registered. 

Where  j»roi>erty  of  mortgagor  wm  inaiiretl  And  iwlicy  held  l»y,  though  not  for- 
mally a.s.sigDed  to  mortgagee,  property  being  destroyed  by  fire,  the  insurance  wan 
attached  in  the  hands  of  the  comjiany  by  a  creditor  of  the  mortgagor.  The 
mortgage,  pre\'iou8  to  the  destruction  of  the  property,  was  not  registered,  nor 
Iiail  the  company  notice  of  the  assignment  of  the  policy.  On  a  case  snbmitte*! 
for  the  o]  tin  ion  of  the  Court, 

Held— Thai  the  l^enefit  of  the  i>olicy  passed  to  tlie  mortgagee.  The  attachment 
in  no  way  affects  his  rights. 

(Special  case-  for  the  opiniim  of  the  Supreme  Court). 

On  the  12tli  day  of  May,  1883,  the  above-uanied  Patrick 
Kenny,  heing  indebted  to  Campbell  MacPherson  in  the  sum  of 
two  hundre(l  and  fifty  pounds  and  upwards,  executed  a  mort- 
gage upon  property  at  Clarke's  Beach,  one  of  the  buildings 
upon  whicli  was  insured  at  one  hundred  pounds  currency,  and 
was  sul)se([uently  partially  destroyed  by  fire. 

S*iid  mortgajje  deed  contained  anionj'  other  covenants  a  cove- 
nant  to  insure  the  buildings  upon  said  property,  to  keep  the 
same  insured,  and  assign  the  policy  of  insurance  to  the  said 
Campbell  MacPherson. 

A  policy  was  tiiken  on  the  14th  day  of  May,  1883,  in  the 
Queen  Insurance  Company  upon  the  snid  property,  in  the  sum 
of  two  hundred  pounds,  said  MacPhcrson  paying  the  premium 
and  receiving  from  Kenny  the  policy  as  a  security,  which  policy 
has  been  from  that  time  and  is  now  held  in  the  possession  of 
the  said  MacPhei-son. 

No  formal  assignment  was  made  upon  the  policy  itself  or 
was  noteil  in  the  ))ooks  of  the  Insurance  Company. 

The  usual  notice  of  the  expiry  of  the  insurance  was  sent  by 
the  (^ueen  Insurance  Company  to  said  Kenny,  and  by  him  to 
said  MacPherson,  wlio  received  the  policy  and  paid  the  premium 
on  the  14th  day  of  May  last. 

A  portion  of  the  said  ])roperty  was  destroyed  by  fire  in  the 
month  of  Xovenil)er  last,  whicli  portion  was  insured  at  one 
hundred  ])ound.s  uiuier  said  policy. 

Upon  the  3rd  day  of  December  last  the  attorney  of  the  said 
MacPherson  called  upon  the  agent  of  the  Queeii  Insurance 
Company  and   showed  the  said   agent  tlie  deed  of  mortgage 
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hereinbefore  referred  to,  and  informed  the  siiid  agent  of  the 
ii8signment  of  the  said  Kenny's  interest  in  the  said  policy  to 
said  MacPherson,  and  thereupon  claimed  the  amount  of  said 
insurance  as  the  property  of  said  MacPherson. 

Up  to  that  date  said  mortgage  was  not  registered,  but  upon 
that  date  it  was  deposited  for  i^egistration  and  registered. 

On  the  8th  day  of  December,  five  days  after  the  notice  re- 
ferred to  in  the  seventh  paragraph,  a  warrant  of  attachment 
was  placed  in  the  hands  of  the  agent  of  the  Queen  Insurance 
Company  at  the  suit  of  Philip  Hutchins  versus  the  said  Patrick 
Kenny. 

The  agent  of  the  Queen  Insurance  Company  was  examined 
as  a  garnishee,  and  expressed  his  willingness  to  pay  the  sum  of 
one  hundred  pounds  into  court  or  to  whomsoever  might  be  ad- 
judged to  be  the  rightful  owner  thereof. 

Said  Patrick  Kenny  was  not  served  with  the  copy  of  the 
writ  in  the  suit  of  Hutchings  against  him,  and  was  not  aware 
that  such  proceedings  had  been  instituted  but  immediately 
upon  his  arrival  in  St.  John's  from  Conception  Piay  caused  the 
following  note  to  be  written  to  the  agent  of  the  Queen  Insur- 
ance Company : — 

St.  John's,  Dec.  20th,  1884. 

Simon  Donovan,  Esq.,  Agent  Quern  Insurance  Co.  : 

Sir,— 

A  policy  of  insurance  was  taken  by  me  covering  a  dwelling  house  and 
ptore  at  Clarke's  Beacli.  This  jxilicy  was  taken  at  the  leanest  of  Mr. 
MacPherson,  to  whom  the  place  was  mortgaged,  and  lie  paia  premiums. 
I  have  to  notify  you  that  on  the  morning  of  the  30th  of  November  the 
dwelling  house  was  burned.  I  did  not  know  whether  the  premium  had 
been  paid  by  Mr.  MacPherson  or  whether  it  was  insured  or  not,  but  be- 
lievecf  there  was  no  insurance.  I  have  since  learaed  that  the  premium 
was  paid  and  the  dwelling  house  insured  for  one  hundred  jwunds  in  your 
office,  but  that  Mr.  MacPherson  had  not  seen  that  the  policy  was  assigned. 
A  magisterial  inquiry  was  had,  but  the  cause  of  the  fire  was  not  ascer- 
tained. 1  am  not  aware  of  how  it  occurre<l.  The  dwelling  house  was 
completely  destroyed. 

Patrick  Kenny. 

The  opinion  of  the  court  is  asked  as  to  whether  the  said 
MacPherson  is  entitled  to  Siiid  insurance  of  one  hundred 
pounds,  or  if  the  amount  should  be  paid  into  court  to  the 
credit  of  the  suit  of  Hutchins  rs.  Kenny. 

Kenny  was  subsequently  declared  insolvent  and  Mr.  A.  F. 
Goodridge  appointed  trustee.     The  said  trustee,  who  is  aware 
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of  all  the  facts,  does  not  make  any  claim  upon  the  fund  in 
question. 

We  have  duly  considered  the  facts  as  set  out  in  the  within 
special  case  submitted  for  our  opinion,  and  on  reference  to 
authorities  having  any  bearing  on  the  respective  rights  of  the 
parties,  we  are  clearly  of  opinion  that  the  benefits  of  the  policy 
passed  to  the  mortgagee,  and  that  lie  is  entitled  to  the  four 
hundred  dollars  alleged  to  be  available  in  the  hands  of  the 
Queen  Insurance  Company  under  the  policy.  The  attachment 
in  no  way  affects  the  rights  of  the  mortgagee. 

I).  J.  Greene,  for  attacliing  creditor. 
J.  IL  McNeily,  for  C.  MacPherson. 


STONE  r.  WELLAND,  et  al. 
1885,  October.    Hex.  Mr.  Justice  Pinsent,  DC.L 

Tre,sp<i8s— Interference  with  jishery— Force  of  local  usage  in  Ote  setting  of  cod  trtipg 
— Fishing  ground — Splitting  ground — Forcible  removal  of  nets  ami  craft, 

A  Ksbing  ves-sel,  with  nia.st«r  and  crew,  anchored  and  fii<hiug  with  nets  set  along 
the  coast,  was  boarded  by  the  residents  near  by,  their  net^  taken  up  and 
placetl  on  board  their  craft,  their  anchor  weighed  ;  they  were  informed  they 
would  not  be  aUowed  to  fish,  alleging  as  a  reason  that  the  moile  of  fishing  was 
a  violation  of  the  law  laid  down  by  the  |NX>ple  of  the  neighbourhood  for  the 
government  of  the  fishery.  The  master  made  sail  and  went  and  fished  beyond 
the  limits.    In  an  action  for  damages. 

7/fW— That  it  is  not  competent  for  the  inhabitants  of  any  )>articular  locality,  or 
for  person !<  engaged  in  any  f articular  mode  of  fishery  to  impose  upon  others 
what  is  not  the  law  of  the  land.  Fishenneu  may  agree  to  regulations  and 
give  them  effect  by  voluntary  submission,  but  they  do  not  bind  those  who  are 
not  a  party  to  them.  All  the  Queen's  subjects  have  equal  rights  on  the  fishing 
groun<ls,  and  in  their  uses  everywhere  on  the  coast,  and  there  is  no  restriction 
u}ion  them,  except  the  existing  law  and  the  rights  of  thase  actually  o«'cupying 
portions  of  the  fishing  groun<1s. 

In  this  case,  tried  at  (Ireenspond,  the  defendants,  residents 
of  Ladle  Cove,  near  Fogo,  are  sued  for  damages  for  their  forci- 
l)le  interference  with  the  plaintiff's  fishery. 


STONE  V.  WELLAND,  et  al.  87 

It  appears  that  on  the  9th  of  July  last  the  plaintiff  and  his 
<3rew  were  fishing  along  the  coast  in  their  craft,  a  vessel  of 
About  twenty  tons  measurement. 

In  the  course  of  their  voyage  they  set  twelve  cod-nets  about 
a  mile  above  Ladle  Cove  Island,  off  Apsey  Cove  Point. 

The  defendants  and  others,  to  a  considerable  number,  came 
off  from  the  neighbourhood  in  three  boats  and  requested  the 
plaintiff  to  take  up  his  nets,  which  he  refused  to  do. 

The  nets  had  been  set  about  half  a  mile  from  the  shore. 
The  defendants  insisted  upon  the  plaintiff  removing  his  nets, 
and  informed  him  that  by  so  fishing  he  was  violating  the  rules 
which  had  been  laid  down  by  the  people  of  the  neighbourhood 
for  the  government  of  the  fishery.  The  plaintiff  replied  that 
he  would  take  the  consequences,  and  that  if  his  nets  were  in- 
terfered with  he  would  seek  the  protection  of  the  law. 

The  three  boats  then  proceeded  to  the  plaintiff's  buoys,  took 
up  ten  of  his  nets  and  brought  them  alongside  his  vessel,  oc- 
cupants of  two  of  the  boats  putting  the  nets  on  the  deck  of 
plaintifi^s  vessel,  those  in  the  third  boat  leaving  othei's  of  the 
nets  in  a  bundle  in  the  water  at  the  ship's  bows. 

Then  the  crew  of  the  largest  of  the  three  boats  went  on 
board  to  heave  up  the  plaintiff's  anchor  and  to  tow  his  vessel 
off,  upon  the  ground  that  the  plaintiff  was  splitting  his  fish  and 
throwing  the  offal  overboard  upon  a  fishing  ledge. 

This  crew  hauled  up  the  anchor  and  fastened  it  to  the  bob- 
stay  of  plaintiff's  vessel. 

The  plaintiff  then  set  sail  and  went  away  beyond  the  limits 
prescribed  by  defendants,  as  included  in  the  rules  against  the 
setting  of  cod-traps,  a  distance  of  about  eight  miles. 

The  plaintiff's  nets  are  said  to  have  been  slightly  damaged 
by  the  defendants  in  their  removal.  The  plaintiff  states  that 
he  would  probably  have  remained  on  the  ground  eight  or  ten 
days,  and  that  hie  catch  during  the  two  days  he  was  upon  the 
disputed  locality  was  six  to  ten  quintals  per  day,  and  he  claims 
$400  damages. 

The  plaintiff's  contention  is :  that  where  he  was  splitting  fish 
in  his  vessel  was  not  a  fishing  ground  but  a  splitting  ground. 
The  defendants,  on  the  other  hand,  say  that  this  was  one  of 
their  usual  and  best  fishing  grounds ;  and,  as  to  the  removal 
of  the  cod-nets,  they  justify  under  their  local  rules  and  usages, 
which  for  many  years  have  precluded  amongst  themselves  the 
use  of  cod-nets. 

Upon  the  question  of  throwing  overboard  the  fish  offal  aris- 
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ing  from  splitting,  I  observed  in  the  course  of  the  trial,  as  I 
repeat  now,  that  while,  if  the  place  used  for  the  purpose  wa& 
a  fishing  ground  or  fishing  ledge,  it  is  contrary  to  law  to  cast 
overboard  the  offal  there,  and  that  parties  violating  its  provi- 
sions are  subject  to  penalties  (46th  Vic,  cap.  8,  sec.  2),  yet  there 
is  no  authority  in  law  given  to  persons  to  interfere  with  others 
for  its  enforcement,  except  by  way  of  complaint  to  the  proper 
authorities. 

The  defendants  were,  therefore,  guilty  of  an  unwarrantable 
and  high-handed  trespass  in  boarding  and  attempting  tc  re- 
move the  plaintiff's  vessel,  and,  in  effect,  forcing  him  from  hi» 
anchorage. 

With  regard  to  the  taking  up  of  the  cod-nets,  which  does 
not  appear  to  have  been  attended  with  any  serious  damage  to 
the  property  itself,  or  to  have  been  intended  so  to  be,  the  plea 
which  sets  up  a  local  rule  and  custom  must  be  over-ruled. 

It  is  not  competent  to  the  inhabitants  ot  any  particular 
locality,  or  for  persons  engaged  in  any  particular  mode  of 
fishery,  to  impose  upon  others  regulations  not  borne  out  by  the 
law  of  the  land. 

All  the  Queen's  subjects  have  equal  rights  in  the  fishing 
grounds  and  in  their  uses,  everywhere  on  the  coast,  and  there 
is  no  restriction  upon  them,  except  in  the  respect  tliat  must  be 
shown  for  the  already  existing  rights  of  persons  actually  oc- 
cupying and  making  use  of  positions  on  the  grounds,  and  in 
the  respect  which  must  be  paid  to  the  limitations  which  the 
law  imposes  in  matters  of  time  and  place  and  manner  of  con- 
ducting the  fisheries. 

With  reference  to  these  cod-nets,  they  do  not  appear  to  have 
been  set  in  an  illegal  manner,  and  they  should  not  have  been 
disturbed. 

Both  as  to  their  use  and  as  to  the  injuriousness  or  otherwise 
of  the  practice  of  throwing  fresh  fish  refuse  overboard,  the 
opinions  of  witnesses  in  this  case  were  directly  opposed,  but 
whatever  may  be  the  merits  of  these  controversies  those  who 
desire  a  change  must  seek  it  through  the  regular  legislative 
channels. 

As  in  the  case  of  the  fishermen  of  Barra;  the  inhabitants  of 
a  particular  locality  may  arrange  amongst  themselves  and  give 
effect  by  voluntary  submission  to  the  rules  they  make  so  far 
as  they  themselves  are  concerned,  but  they  cannot  bind  persona 
w^ho  are  no  parties  to  their  agreement. 
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The  question,  therefore,  for  me  resolves  itself  into  one  of 
damages. 

The  plaintiff  did  not  seem  desirous  of  exacting  vindictive 
damages,  and  his  object  appears  to  be  more  to  have  his  rights- 
settled  and  secured  to  him  for  the  future  than  to  be  compen- 
sated for  post  loss. 

There  was  great  difference  of  opinion  between  the  parties  as 
to  the  profitable  use  of  the  cod-nets  for  some  days  after  their 
removal.  The  plaintiff  expected  to  have  secured  nearly  a& 
much  every  day  for  a  week  as  he  did  during  his  two  days'  stay 
off  Ladle  Cove.  The  defendants,  on  the  other  hand,  concluded 
from  their  hook-and-line  experience  of  the  grounds  that  the 
fish  were  scarce. 

This  is  a  very  speculative  matter  and  it  is  difficult  to  form 
a  standard  by  which  to  estimate  it. 

The  plaintiff  went  to  other  grounds  and  was  comparatively 
unsuccessful.  There  is  no  doubt  that  he  suffered  a  loss,  and 
there  is  no  question  that  the  trespasses,  both  to  his  cod-net& 
and  his  ship,  were  such  that  people  must  be  taught  they  can- 
not commit  them  with  impunity. 

Let  judgment  be  entered  for  the  plaintiff  for  eighty  dollars. 

Mr,  A.  0  Hayward,  Q.  C ,  for  plaintiff. 

Mr,  Hugh  H,  Carter  ami  Mr.  LeMessi(rier,  for  defendants. 
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1885,  October.    Hon.  Mr  Justice  Pixsent,  D.C  L. 

RoadComm%8sioners--Dmin'-Damage8'-Mi»fe(i8ance~Xonfea8ance, 

A  Road  Boanl,  appointed  uuder  Act  of  Parliarneut,  constructed  but  left  un- 
finished a  public  drain,  which  caused  water  to  flow  into  and  on  a  neighbouring^ 
proprietor,  and,  in  the  winter  season  to  render  access  to  his  premises  difficult 
In  an  action  for  damages  it  was  set  np  as  a  defence  that  the  drain  had  been 
begun  when  the  plaintiff  was  chairman  of  the  boanl ;  that  on  a  new  board 
being  appointed  they  declined  to  finish  the  drain. 

Hdd—ThAt  the  Board  was  a  continuous  body,  irresjx^ctive  of  changes,  and  a» 
such  were  liable. 

The  plaintiff  in  this  action  seeks  to  recover  from  the  defen- 
dants (constituting  the  Road  Board  at  Catalina)  damages,  laid 
at  $200,  for  so  constructing  and  leaving  unfinished  a  public 


90  STONE  r.  ASHFORD,  et  al. 

draiu  that  the  water  was  projected  upon  his  land  and  against 
and  into  his  store,  and  that  it  there  caused  damage  to  goods, 
and  that  the  water  when  it  froze  obstructed  the  access  of  him- 
self and  his  customers,  and  that  it  created  personal  hurt  and 
inconvenience  by  flooding  the  floor  at  times  to  the  depth  of 
some  inches. 

The  defendants  set  up  that  this  drain  was  commenced  at  a 
time  when  the  plaintiff  was  chairman  of  the  Road  Board ;  and 
that  when  the  new  board  was  appointed  they  only  declined  to 
go  on  with  the  work,  considering  that  they  ought  not  to  spend 
any  money  upon  it. 

Previously  to  the  making  of  this  new  covered  drain,  acix)88 
the  street  and  for  some  feet  upon  plaintiff's  land,  the  water 
used  to  overflow  the  then  draiu,  spread  over  the  i-oad,  and  force 
itself  back  upon  the  land  of  Mr.  Mifflen,  on  the  side  of  the 
road  opposite  the  plaintiff's  premises,  and  to  remedy  this  state 
of  affaii-s  the  new  draiu  was  commenced  and  partly  made. 

The  present  board,  in  reply  to  the  plaintiff's  applications  for 
redress,  while  declining  to  do  what  he  requested,  viz. :  to  com- 
plete the  drain  and  carry  it  under  his  store  at  an  expense  of 
three  pounds,  were  willing  and  offered  to  spend  half  that  sum 
in  opening  up  an  old  drain  under  a  small  bridge  which  had 
been  filled  up  and  disused  for  about  twenty  years  and  pre- 
viously to  the  plaintiff  becoming  possessed  of  the  property 
injured. 

This  course  the  board,  as  at  present  constituted,  claims  to 
have  taken  on  principle,  and  I  am  glad  to  be  enabled  to  relieve 
it  of  any  further  scruples  on  this  point  by  holding  that  this 
case  must  be  considered  by  relation  to  the  state  of  things  ex- 
isting at  the  time  the  new  drain  was  made,  and  not  to  the 
physical  condition  of  the  road  and  its  neighbourhood  twenty 
years  ago. 

At  the  desire  of  all  parties  I  viewed  the  locality  at  Catalina 
on  my  way  from  Bonavista  to  Trinity,  and  I  am  perfectly  satis- 
fied that  the  plaintiff  has  suffered  an  injury  from  which  he 
should  have  been  saved  by  the  defendants  complying  with  his 
reasonable  request. 

I  cannot  distinguish  between  the  road  board  as  constituted 
when  plaintiff  was  chairman  and  the  board  as  now  existing 
under  the  defendant  as  chairman.  I  have  to  regard  the  board 
in  its  official  capacity  and  as  a  continuous  body,  irrespective  of 
its  political  changes. 

Upon  the  question  of  damage  I  am  not  disposed  to  allow  the 
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plaintiff  much  more  than  the  three  pounds  admitted  to  be  suffi- 
cient to  complete  the  drain.  He  might  have  constructed  it 
himself  when,  after  a  reasonable  time,  he  found  the  board 
would  not  do  so,  and  he  might  then  have  sued  without  preju- 
dice to  his  right  to  recover  the  necessary  outlay  Indeed,  it 
appeared  at  the  trial  that  up  to  the  last  moment  the  plaintiff 
would  have  compromised  the  case  for  three  pounds  and  under- 
taken the  completion  of  the  drain  himself. 

I  think  the  justice  of  the  case  will  be  met  by  allowing  the 
plaintiff  sixteen  dollars  and  his  costs  of  suit. 

Mr.  A.  0.  ffuf/ivard,  Q.  C,  for  plaintiff. 
Mr  Hmerson,  for  defendants. 


QUEEN  r.  KENNEDY ;  QUEEN  v.  BUTLER. 
1885,  December.     PiNSEXT,  J. ;  Carter,  C.  J. 

Indictment — Kasentials  of— In  perjury — Judicial  proceedings — Amendment. — Arrest 

of  judgment. 

The  prisoners  were  tried  and  found  gnilty  on  indictiueuU  for  {lerjiiry  in  aiteropt- 
ing  to  sustain  by  oath  a  docnment  which  was  not  the  testator's  will.  In  neither 
indictment  was  the  pendency  or  contemplated  institution  of  judicial  proceed- 
ing! set  out.  On  coming  np  for  sentence,  counsel  moved  in  arrest  of  judgment 
that  it  did  not  apjiear  on  the  indictments  that  the  oath  wa*)  taken  in  a  jiending 
or  conteni])lated  judicial  proceeding. 

Ildd—ThBi  to  constitute  perjury  the  false  evidence  must  be  given  in  the  course 
of  a  judicial  ]>roceeding,  and  must  not  alone  lie  proven  at  trial,  but  must  appear 
on  the  face  of  the  indictment. 

The  defendants  in  these  cases  were  tried  before  me  in  this 
•court  at  Harbor  Grace,  on  separate  indictments  upon  charges 
of  wilful  and  corrupt  perjury,  in  endeavouring  to  sustain  by 
oath,  as  the  will  of  John  Kennedy,  deceased,  a  paper-writing 
which  was  not  his  will. 

After  an  ingenious  and  ably-conducted  defence  the  juries  in 
both  cases  found  the  accused  guilty  upon  the  most  abundant 
<5vidence. 

At  the  tiial  the  attorney  general,  who  prosecuted,  moved 
for  amendment  of  the  indictments  by  adding  the  words : 

"  Which  said  affidavit  was  entitled  in  the  Supi-eme  Court  of  Newfound- 
land, and  was  made  and  sworn  by  him  (the  accused)  for  the  purpose  of  and 
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in  relation  to  an  application  in  the  said  Supreme  Court  then  pending,  for 
probate  of  the  alleged  \\\\\  of  one  John  Kennedy,  dececised." 

I  gave  the  attorney  general  leave  to  amend,  reserving  to  the 
defendants  the  right  of  exception,  but  he,  on  consideration, 
elected  not  to  amend,  but  to  leave  the  indictments  as  they 
stood. 

Upon  the  defendants  coming  up  for  sentence  after  verdict, 
their  counsel  moved  in  arrest  of  judgment,  upon  the  ground 
that  it  did  not  appear  by  the  indictments  that  the  alleged  false 
swearing  had  taken  place  in  a  judicial  proceeding. 

To  this  two  other  objections  have  since  been  added,  viz. :  (1),. 
that  neither  the  substance  nor  the  particulars  of  the  alleged 
will  (upon  the  effidavit  attesting  which  the  perjury  is  charged^ 
are  set  out  in  the  indictments ;  (2),  that  the  indictments  do  not 
allege  that  the  matters  upon  which  perjury  is  assigned  were 
material  in  any  judicial  proceeding. 

The  court  attaches  no  importance  to  these  last  points,  be- 
cause, first,  the  perjury  is  assigned  in  Kennedy's  case  upon  the 
false  contents  of  his  petition  and  affidavit ;  and  in  Butler*s  case 
upon  the  contents  of  his  affidavit,  and  what  the  terms  of  the 
alleged  will  were  is  an  immaterial  consideration ;  second,  if  the 
pendency  of  a  judicial  proceeding  is  sufficiently  shewn  in  the 
indictments,  the  materiality  of  the  matters  deposed  to  and 
upon  which  perjuiy  is  charged  is  manifest  upon  the  face  of  the 
affidavits,  which  set  out  facts  essential  to  an  application  for 
probate. 

I  therefore  return  to  the  first  point  raised,  viz. :  the  absence 
of  any  sufficient  allegation  of  a  pending  or  contemplated  judi- 
cial proceeding. 

The  main  essential  in  the  crime  of  logal  perjury  is  that  the 
false  evidence  shall  have  been  given,  or  the  false  deposition 
made,  either  in  the  course  of  a  judicial  proceeding,  or,  for  ex- 
ample, in  the  case  of  an  affidavit  to  hold  to  bail,  as  tlie  ground 
work  of  one,  and  this  must  not  only  be  proven  on  1  he  trial  of 
the  person  charged  with  perjury,  but  it  must  appear  on  the  face 
of  the  indictment  charging  the  perjury. 

The  question  for  us  is,  do  these  indictments  confeiin  this 
essential  ingredient?  If  the  assignments  of  perjury  are  not 
connected  in  the  indictment  itself,  with  a  judicial  proceeding, 
the  prosecution  must  fail. 

It  is  usual  in  framing  indictments  for  perjury,  or  others  of  a 
like  character,  to  set  out  in  the  introductory  part,  amongst 
other  things,  the  circumstances  which  show  that  the  oath  was- 
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taken  in  a  judicial  proceeding?,  and  that  it  was  material  to  the 
pending  litigtition,  or  other  leg-ril  cause,  although,  where  the 
materiality  appears  sufficiently  from  the  oath  itself,  it  is  unne- 
cessary to  aver  it. 

The  introductory  part  of  neither  of  the  indictments  in  this 
case  sets  out  the  pendency,  or  even  the  contemplated  institu- 
tion of  judicial  proceedings. 

Instead  of  this  the  indictment  here  set  out  that  the  accused 
wickedly  and  maliciously  contriving  and  intending  unlawfully 
and  fraudulently  to  procure  certain  monies  to  be  paid,  to  whicli 
the  next  of  kin  of  deceased  were  entitled,  appeared  in  their 
proper  person  before  a  commissioner  of  affidavits  of  the  Supreme 
Court ;  and  in  Kennedy's  case  the  indictment  proceeds  to  charge 
that  the  ac^iused  made  an  attidavit  and  therein  falsely  and  cor- 
ruptly, &c ,  •*  did  depose  and  swear  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  the  several  matters  and  things  set 
forth  and  contained  in  a  certain  petition  of  him,  the  said  John 
Kennedy,  to  the  Supreme  Court  of  Newfoundland,  or  one  of 
the  judges  thereof,  annexed  to  the  said  attidavit,  praying  tliat 
probate  of  a  certain  alleged  will  of  one  John  Kennedy,  decea- 
sed, might  be  granted  to  him,  the  said  John  Kennedy,  as  exe- 
cutor of  the  said  alleged  will,  were  correct  and  true ;  which  stiid 
petition  of  said  John  Kennedy  alleged  and  set  forth,"  and  then 
follows  the  matter  upon  which  tlie  perjury  is  charged. 

In  Butler's  case  the  false  oath  is  averred  to  be  "in  substance 
and  effect  following,  that  is  to  Sciy,  that  on  the  2nd  day  of  June, 
A.  I).  1883,  he,  the  said  Edward  Butler,  was  present  and  did 
see  the  said  John  Kennedy,  deceased,  duly  sign,  by  making  his 
mark,  publish  and  declare  a  certain  paper-writing,  which  said 
paper-writing  was  annexed  to  the  said  affidavit  of  him  the  said 
Edward  Butler,  as  and  for  the  last  will  and  testament  of  him 
the  siiid  John  Kennedy,  in  the  prescMice  of  him  the  said  Edward 
Butler  and  others,  the  subscribing  witnesses  thereto,"  and  that 
he  and  they  signed  their  names  as  witnesses  in  the  presence  of 
the  testator,  and  he  in  their  presence,  and  that  the  will  had 
been  read  over  to  the  testator,  whereas  in  truth  and  fact  none 
of  these  allegations  were  true. 

The  introductory  inducements  in  these  indictments  would  be 
very  appropriate  upon  charges  of  obtaining  money  under  false 
pretences,  or  for  conspiracy  to  defraud,  but  whatever  the  indi- 
rect object  might  have  been,  witli  whicli  we  have  little  or  no- 
thing to  di),  the  direct  motive  of  the  perjury  was  to  obtain  the 
probate  of  a  forged  will,  the  averment  of  which  purpose  is,  in 
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the  iiidictuient  against  Butler  wholly  wanting,  and  his  false 
oath  is  connected  with  nothing  hut  an  intention  to  commit  a 
fraud. 

In  the  indictment  against  Kennedy,  while  the  introductory 
part  is  the  same  as  in  that  against  Butler,  it  may  he  gathered 
inferentially  from  the  statement  of  the  contents  of  his  petition 
and  affidavit  that  the  false  oatli  was  t^ken  in  proceedings  for 
probate  in  the  Supreme  Court. 

It  is  to  be  observed  that  it  is  only  in  setting  out  in  the  body 
of  the  indictment  tlie  subst^mce  and  effect  of  Kennedy's  petition 
and  affidavit  that  the  inferenc(i  of  a  judicial  proceeding  arises, 
there  is  no  independent  and  introductory  averment  of  the  exis- 
tence of  such  a  proceeding. 

Tlierefore,  in  not  differing  from  my  brothei-  judges  in  sus- 
taining the  indictment  against  Kennedy  as  it  sUmds,  I  am  not 
free  from  grave  doubt. 

We  all  concur  that  without  u  question  the  iudictment  against 
liutler  fails  in  its  most  essential  ingreiHent,  the  allegation  that 
the  oath  was  had  in  a  judicial  proceeding. 

In  Kennedy's  case  the  verdict  is  sustained,  and  the  accused 
is  remanded  for  sentence. 

In  Butler's  case  the  judgment  is  arrested,  and  th«  accused  is 
discharged. 


Hox.  Sir  F.  B.  T.  Caktek,  C.  J. : 

The  defendant  was  indicted  for  perjury  in  the  last  term  of 
the  Supreme  Court  on  Circuit  at  Harbor  Grace,  before  Mr.  Jus- 
tice Pinsent,  and  was  found  guilty  by  the  jury. 

Mr.  Emerson  for  the  defendant  obtained  a  ridv  nisi  in  arrest 
of  judgment  to  shew  ciiuse  before  this  court  upon  the  follow- 
ing gnmnds:  (1).  Not  averred  in  the  indictment  that  the  oath 
was  taken  in  a  judicial  proceeding  in  a  court  having  jurisdic- 
tion to  hear  and  determine  such  proceeding;  (2).  Not  averred 
that  the  mattera  charged  to  have  been  wilfully  sworn  were 
material  facts  in  any  issue  or  judicial  proceeding  in  any  court 
having  jurisdiction  to  hear  the  same ;  (3).  The  indictment  does 
not  give  the  substance  of  the  matters  deposed  to  by  or  in  the 
document  referred  to,  as  a  will  in  the  indictment. 

The  Attorney  General  shewed  cause  in  this  term.  Mr.  Emer- 
son and  Mr  A.  J  W.  McNeily,  Q.  C,  were  heard  in  reply. 

The  preamble  or  introductory  part  of  the  indictment  sets 
out  that  the  defendant  contriving,  &c,  fraudulently  to  have 
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paid  to  him  certain  monies  belonging  to  the  estate  of  one  John 
Kennedy,  deceased,  to  which  monies  certain  next  of  kin  were 
entitled,  came  before  Israel  L.  McNeil,  Esq..  a  commissioner 
duly  appointed  to  administer  oaths  in  all  judicial  proceedings 
in  this  the  Supreme  Court ;  and  tliat  he,  the  defendant,  pro- 
duced a  certain  athdavit  in  writing  before  the  said  commissioner 
and  was  sworn  and  took  his  oath  concerning  the  truth  thereof, 
and  wilfully,  &c.,  did  depose  and  swear  in  substance  and  effect 
that  the  several  matters  and  things  conta.ined  in  a  certain  peti- 
tion of  him,  the  said  defendant,  to  this  court,  or  one  of  the 
judges  thereof,  ainiexed  to  the  Siud  affidavit,  praying  that  pro- 
bate of  a  certiun  alleged  will  of  om?  John  Kennedy,  deceased, 
uiiglit  be  granted  to  him,  the  said  defendant,  as  executor  of  the 
said  will  were  correct  and  true,  whicl)  said  petition  of  the  s<iid 
defendant  alleged  and  set  forth,  among  other  things,  that  the 
said  John  Kennedy,  deceased,  on  the  day  of  June,  A.  D. 

1883 ;  that  his  wife  had  died  before  him,  the  said  John  Ken- 
nedy ;  that  the  said  John  Kennedy,  deceased,  had  during  his 
life  time  made  and  executed  a  last  will  and  testament ;  that  a 
certain  paper  writing  annexed  to  tlie  stud  petition  was  the  said 
last  will  and  testiment  of  him,  the  said  John  Kennedy,  de- 
ceased ;  and  that  he,  the  Siiid  John  Kennedy  (defendant)  was 
in  and  by  the  Said  will  appointed  executor  thereof,  as  in  and 
by  the  said  petition  and  affidavit  of  the  said  John  Kennedy 
(defendant),  filed  in  this  court,  more  fully  and  at  large  appears, 
the  truth  of  all  which  matters  was  specifically  negatived,  with 
the  usual  conclusion. 

To  constitute  the  otience  of  perjury  it  is  necesairy  that  the 
false  oath  be  tiiken  wilfully,  that  is  with  some  degree  of  delibe- 
ration, and  not  merely  owing  to  surprise  or  inadvertency  or  a 
mistake  of  a  true  state  of  a  ([uestion,  and  that  it  be  taken  in 
a  judicial  proceeding  or  in  some  other  public  proceeding  of  the 
like  nature  wherein  the  sovereign's  honor  or  interest  are  con- 
cerned, and  it  is  not  material  whether  the  oath  be  taken  in  the 
face  of  the  court  or  out  if  it  be  before  authorized  peraons,  or 
whether  it  be  taken  in  relation  to  the  merits  of  a  cause  or  in 
a  collateral  matter ;  Bacons,  Ahridgt.,  vol.  6, 152.  So  far  as  I 
can  gather,  there  certainly  was  deliberation  and  no  apparent 
inadvertency  in  making  the  affidavit  in  this  matter.  The  of- 
fence is  complete  hy  taking  the  false  oath,  and  does  not  depend 
on  the  subsequent  use  of  it,  a  defendant  being  equally  guilty 
although  no  use  had  afterwards  been  made  of  it,  presuming  it 
to  be  connected  with  a  judicial  or  legal  proceeding  set  out  in 
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appears,  all  these  statements  on  oath  were  specifically  negatived 
and  perjury  assigned  on  them. 

The  matters  contained  in  this  affidavit,  so  alleged  to  have 
been  falsely  made,  are  not  shown  on  the  indictment  to  have 
been  connected  with  any  judicial  or  legal  proceeding;  for  all 
that  appears  it  was  a  mere  voluntary  act  of  the  defendant,  and 
not  in  the  course  of  any  legal  proceeding  before  a  court  of  com- 
petent jurisdiction,  for  any  alleged  purpose.  The  filing  or  ex- 
hibiting of  an  affidavit  is  not  necessary  to  constitute  the  offence, 
nor  would  the  filing  as  a  record  be  regarded  as  supplying  the 
want  of  so  material  an  averment  as  a  judicial  or  legal  proceed- 
ing with  which  to  connect  the  perjury  assigncil.  The  (juestion 
of  the  effect  of  filing  or  the  omission  to  do  so  was  considered  in 
E.  V.  Crossely,  Supra  and  Lawrence,  J.,  then,  with  reference  to 
this  point,  Siiys,  "  Bui  the  principle  is  that  whatever  is  material 
to  the  essence  of  the  crime  Cixnnot  be  supplied  by  intendment. 
Then  is  not  the  use  made  of  the  affidavit,  if  at  all,  to  be  sup- 
plied by  intendment  ?  A  reference  is  made  to  the  files  of  the 
court  to  see  what  was  done,  and  from  thence  it  is  to  be  inten- 
ded that  the  party  used  the  affidavit ;  but  that  it  is  contrary  to 
the  present  rule  that  no  material  thing  is  to  be  intended,  from 
which  it  follows  that  this  kind  of  reference  does  not  supply 
what  the  defendant's  counsel  say  is  necessary  to  be  averred, 
because  that  would  be  supplying  it  by  intendment."  I  cannot, 
therefore,  admit  the  contention  that  because  the  affidavit  is 
alleged  to  have  been  filed  in  the  Supreme  Court,  it  must  be 
be  taken  to  have  been  made  in  a  judicial  proceeding,  such  as  is 
required  to  ground  the  charge  of  perjury. 

I  have  looked  into  the  cases  cited  at  the  bar  by  both  sides 
and  many  others,  and  I  have  come  to  the  conclusion,  but  not  at 
first  without  some  doubt,  that  this  objection  is  fatal,  and  that 
the  rule  should  be  made  absolute  in  arrest  of  judgment. 

The  Attomeij  General  for  the  prosecution. 
Mr.  Emerson  for  defendant. 
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1885,  December.    Hon.  Mr.  Justice  Pinsbnt,  U  (J.L. 

Rectiver  of  voyage— Fishery  servants—  Wages— Privileged  creditors— Insolvency  of 
employer — Xotice  of  hiring. 

It  appeared  that  the  plaintiff  and  others  were  shipped  under  an  agreement  with 
planters  for  the  fishery,  and  in  some  cases  on  the  premises  of  and  with  the 
knowledge  of  the  supplying  merchant.  In  some  instances  their  names  also 
appeared  in  the  latter's  books  of  account**.  The  amount  of  lish  "  put  in  "  at 
end  of  season  was  insufficient  to  jiay  the  p1anter*s  account  with  his  merchant. 
The  fishery  servants,  notwithstanding  the  insolvency  of  the  planter,  claim  that 
the  merchant,  the  "receiver  of  the  voyage,"  was  liable  for  their  wages  in  fnll. 
It  was  contended  by  the  supplier  that  he  was  not  liable  in  that  he  was  not 
aware  or  "  privy  to  the  hiring,"  and  had  not  had  notice  of  the  claim  lor  wage* 
before  he  had  paid  for  the  fish  turned  in,  except  to  a  small  extent.  On  api)ehl 
from  the  decision  of  the  magistrate  against  the  receiver  of  voyage  it  was 

//e/</— Engagement  by  planter  of  fishery  servants  on  merchant's  premises  is  evi- 
tlence  of  privity  ami  knowledge  by  merchant.  When  hiring  takes  pla<:e  else- 
where, to  constitute  a  notice  it  must  be  brought  in  some  way  to  knowledge  of 
supplier.  On  failure  of  planter,  receiver  of  voyage  is  liable  pro  rata  to  extent 
of  voyage  received  of  shares  and  wages  of  lisnennen,  to  whose  hiring  he  was 
originally  privy — an<l  of  such  whoso  employment  he  had  notice— and  to  the 
extent  of  voyage  comurrent  with  sucli  notice. 

This  is  one  of  several  c^ise^s  from  the  Central  District  Court, 
brought  up  on  appeal  and  certiorari. 

It  appears  that  a  Mr.  Ellis,  a  planter  and  deiler  of  the  de- 
fendants (Baine,  Johnston  &  Co.),  having  incurred  liabilities 
with  that  firm  for  supplies  for  the  past  season  unsuccessfully 
prosecuted  the  fisheries  at  Labrador,  and  'put  in  a  voyage"  in- 
sutticient  to  pay  his  account  with  the  merchant  and  to  liquidate 
the  wages  of  his  servants  in  the  lishery 

It  was  contemplated  in  the  spring  of  the  year  that  the  result 
of  the  summer's  business  would  have  exceeded  two  thousand 
quintals. 

The  result  was  about  twelve  hundred  quintals,  of  which  it  is 
admitted  that  about  one  hundred  and  ninety  quintals  were  de- 
livered at  a  period  at  which  the  defendants  were  affected  with 
notice  of  the  servants'  claims  for  the  balance  of  their  wages. 

This  proportion  of  the  produce  of  the  voyage  would  repre- 
sent, it  is  said,  about  12s  6rf.  in  the  pound  of  the  servants' 
claims. 

Their  contention  is  that  they  are  entitled  to  be  paid  in  full ; 
that  the  defendants,  as  supplying  merchants  of  Ellis  and  re- 
ceivers of  the  voyage,  are  liable  to  them  for  the  full  amount, 
as  the  fish  "put  in"  to  the  merchant  during  the  season  was 
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much  more  than  sufficient  to  meet  all  their  claims,  and  that 
their  hirer  and  employer  (Ellis)  is  insolvent. 

They  rely  upon  those  provisions  of  the  law  which,  when  it 
shall  be  made  to  appear  that  the  hirer  or  employer  is  insolvent, 
give  to  persons  in  their  position  a  right  to  preferential  payment 
(in  the  nature  of  a  lien)  of  their  wages  or  shares  out  of  the  pro- 
duce or  value  of  the  fish  and  oil,  "  if  the  same  be  in  the  posses- 
sion of  the  hirer  or  employer,  or  of  any  other  person  aware  of 
or  privy  to  tlie  hiring  or  employing,  or  having  notice  of  the 
claim,  whether  the  same  is  accruing  or  due  at  or  before  the 
time  of  such  other  person  receiving  such  fish  or  oil,  or  the  pro- 
duce or  value  thereof,  or  before  paying  the  hirer  or  employer 
for  the  same  "  ;  and  it  is  declared  that  they  *  shall  be  considered 
privileged  creditors  and  shall  first  be  paid  one  hundred  cents 
in  the  dollar,  so  far  as  such  fish  or  oil  or  the  produce  or  value 
thereof  shall  go," 

The  servants  in  these  cases  are  principally  sharemen. 

Some  of  them  were  employed  in  St.  John's  and  entered  into 
their  agreements  or  *  shipping  papers"  with  Ellis  on  the  pre- 
mises of  the  defendants  in  St.  John's,  in  an  office  of  theirs  on 
their  wharf,  the  use  of  which  was  lent  to  Ellis  for  this  pur- 
pose, and  there,  upon  the  priiited  forms  supplied  by  the  defen- 
dants, Ellis  and  these  servants  executed  their  agreements. 

It  appears,  too,  that  the  names  of  several  of  these  persons 
appear  in  the  summer's  accounts  of  the  defendants  with  Ellis, 
upon  whoso  orders  they  upon  his  account  received  certain 
goods. 

Others  of  Ellis's  servants  were  engaged  at  Brigus  without  at 
the  time  any  privity  or  knowledge  of  the  fact  on  the  part  of 
the  defendants  beyond  this,  that,  as  the  plaintiffs  contend,  the 
merchant  must  have  known  that  their  services  were  required 
for  carrying  on  the  fishery,  and  that  it  had  been  the  custom  of 
Ellis,  known  to  defendants,  to  engage  some  of  his  crew  there ; 
but  it  also  appears  that  there  were  five  or  six  more  servants 
engaged  by  Ellis  this  year  than  last  year. 

The  plaintiff'  in  the  caption  to  this  judgment  was  one  of 
those  hired  in  Brigus,  and  he  was  engaged  by  Ellis  in  the  capa- 
city of  master  of  cod-seine,  and  as  such  delivered  to  two  ship 
masters,  who  collected  fish  for  defendants  at  Labrador,  a  large 
quantity  of  fish,  in  the  receipts  for  which  his  name  appears, 
and  which  fish  was  delivered  to  the  establishment  and  agent 
of  the  defendants  at  Battle  Harbor,  Labrador. 

The  (juestions  mised  in  these  cases  are  very  important,  and 
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their  determination  might  well  be  associated  with  the  history 
of  that  peculiar  right  which,  commonly  called  a  lien,  is  a  statu- 
tory privilege  only,  which  after  many  fluctuations  in  its  applica- 
tion, sometimes  on  the  ground  of  usage  and  at  others  by  virtue 
of  Imperial  and  other  legislation,  is  now  secured  by  the  24th 
sec,  cap.  90,  of  the  Consolidated  Statutes,  suflBciently  cited 
above. 

Promptitude  of  decision,  however,  will  be  better  served  by 
at  once  giving  a  legal  and  authoritative  construction  to  the 
words  of  the  Statute,  which  at  this  time  confera  the  privilege 
that  servants  in  the  fishery  very  justly  possess  of  having 
secured  to  them  the  reward  of  tlieir  labor  out  of  its  produce 
when  other  sources  fail. 

What  we  now  require  to  ask  ourselves  is  whether  the  defen- 
dants were,  as  matter  of  law,  "  aware  of  or  privy  to  the  hiring 
or  employing,"  or  whether  they  had  "  notice  of  tlie  claim  before 
paying  the  hirer  or  employer"  for  the  produce  of  the  voyage 
received  by  them. 

They  admit  that  they  had  such  notice  to  the  extent  of  the 
one  hundred  and  ninety  quintals.  They  deny  any  liability  to 
respond  the  claims  of  the  servants  for  the  produce  of  the 
voyage  returned  to  them  prior  to  the  delivery  of  that  quantity. 

They  say  that  the  last-named  portion  was  "put  in  '  before 
they  had  notice,  and  had  been  credited  to  Ellis's  account,  and 
had  therefore  been  paid  for. 

They  say,  moreover,  that  the  facts  set  out  in  the  first  j)art  of 
this  judgment  are  not  suthcient  to  establish  the  position  that 
they  **  were  aware  of  or  privy  to  the  hiring  or  employing"  of 
any  of  these  persons. 

If  the  language  of  the  Act  has  any  meaning  it  is  plain  that 
the  provisions  of  the  Statute  conferring  the  fisherman's  pre- 
ferential claim  cannot  be  satisfied  by  the  mere  fact  of  the 
simple  knowledge  of  the  merchant  (common  to  all  persons) 
that  a  planter  cannot  prosecute  the  fisheries  without  a  suffi- 
cient crew. 

This  peculiar  right  preserved  to  the  laborer  in  the  fisheries 
is  a  statutory  privilege,  a  deviation  from  what  would  otherwise 
be  the  ordinary  legal  rights  and  remedies  of  contracting  parties, 
and  it  is  hedged  around  with  very  just  and  moderate  conditions 
and  qualifications,  of  the  benefit  of  which  we  should  be  as  care- 
ful not  to  deprive  the  supplier  as  we  should  be  solicitous  to 
support  the  fisherman  in  his  assured  and  ancient  privileges. 

If  the  law  intended  that,  whether  the  receiver  of  the  voyage 
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had  paid  for  it  or  not,  and  that  whether  he  had  or  had  not  any 
notice  of  the  hiring,  he  was  to  be  responsible  for  the  shares 
and  wages  upon  the  failure  and  inability  of  the  hirer  to  pay, 
it  would  have  conferred  that  right  in  express  and  absolute 
temis. 

It  is  clear  to  my  mind  that  while  the  law  guards  the  interests 
of  the  servant  it  was  not  forgetful  that  there  was  something 
due  to  the  protection  of  the  suppli^^r  from  indiscriminate  hir- 
ing or  pretended  hiring  of  servants  in  the  fishery,  and  from 
the  risk  of  unexpected  claims  after  the  produce  had  been  more 
than  paid  for. 

The  question  is,  what  facts  are  sufficient  to  satisfy  the  terms 
of  the  Statutes. 

I  am  of  opinion,  regarding  the  trade  relations  of  the  colony, 
that  such  a  fact  as  that  of  the  fisherman  being  engaged  on  the 
premises  and  in  an  office  of  the  supplying  merchant,  is  suffi- 
cient to  satisfy  the  Statute,  and  that  a  servant  in  the  fishery 
is  then  justified  in  assuming  that  the  privity  existing  between 
merchant  and  planter  is  carried  to  the  extent  of  a  knowledge 
of  his  engagement  with  the  latter. 

When  the  hiring  takes  place  elsewhere,  then,  in  my  opinion, 
the  knowledge  of  the  hiring  must  sooner  or  later  be  brought 
home  to  the  supplier  or  receiver  in  some  such  definite  way  as 
to  amount  to  notice. 

It  may  be  by  orders  on  the  supplier  for  goods  or  money, 
shewing  on  the  face  of  them,  or  by  circumstances  connected 
with  them,  that  the  orders  are  in  favor  of  an  employee  in  the 
fishery. 

It  may  be  by  the  men's  having  accounts  for  the  season  in 
the  books  of  the  merchant. 

It  may  be  by  the  actual  receipt  of  part  of  the  voyage  from 
the  men  by  the  receiver  or  his  agents. 

It  may  be  by  communications  from  the  hirer,  or  by  notice  or 
claim  from  the  men  themselves  at  any  period  of  the  voyage. 

The  voyage,  affected  at  these  stages,  would,  where  there  was 
original  privity  to  the  hiring  on  the  part  of  the  supplier,  be 
the  entire  produce  finding  its  way  into  the  hands  of  the  mer- 
chant during  the  season. 

At  later  periods  of  the  season  so  much  as  was  being  received 
at  the  time  of  knowledge  or  notice,  or  as  might  afterwards  find 
its  way  into  the  supplier's  hands,  from  the  planter  or  his  crew. 

A  supplier  must  be  held  to  have  paid  for  the  produce  of  the 
fishery,  when,  after  its  being  received,  the  planter  still  remains 
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in  debt  upou  the  season's  transactions ;  but  the  receiver  will, 
upon  the  failure  of  the  hirer,  be  still  liable  pro  rata  to  payment, 
to  the  extent  of  the  voyage  received,  of  the  shares  and  wages 
of  such  fishermen  as  to  whose  hiring  he  was  originally  privy, 
and  of  such  of  whose  employment  notice  has  been  given  during 
the  season,  but  only  to  the  extent  of  the  voyage  concurrently 
with  such  notice  and  subsequently  received. 

I  hold,  therefore,  that  the  claims  of  Ellis's  men  must  be  set- 
tled npon  these  principles,  and  I  trust  they  are  here  laid  down 
with  such  sufficient  clearness,  and  that  the  facts  connected  with 
the  several  men's  hiring  and  serWce  are  so  free  from  substan- 
tial dispute  that  there  may  be  no  necessity  for  further  litiga- 
tion between  the  parties  concerned. 

With  regard  to  the  particular  case  of  John  Antle,  which  is 
now  before  us  on  appeal,  I  am  of  opinion  that,  although  the 
defendants  were  not  privy  to  his  original  engagement,  that  they 
were  affected  with  notice  of  his  employment,  as  the  agents  col- 
leetittg  and  receiving  the  produce  of  the  voyage  for  the  defen- 
dants' firm  at  Labrador  actually  received  a  great  part  of  the 
voyage  from  him  and  in  his  name  and  in  his  capacity  as  a 
sbarcman  in  the  employment  of  Ellis. 

The  appeal  in  this  particular  case  will,  therefore,  be  dismis- 
sed with  costs. 

This  litigation  calls  for  observation  upon  the  necessity  and 
expediency,  for  the  reciprocal  protection  of  the  several  depart- 
ments of  the  trade,  of  the  fishermen  being  either  actually  en- 
gaged in  the  supplying  merchant's  office  at  the  commencement 
of  the  season,  or  for  the  planter  or  fishermen  themselves  to 
give  at  the  outset  of  the  voyage  notice  to  the  supplier  of  the 
nnmber,  capacities,  rate  of  remuneration,  and  even  the  names 
of  the  servants,  whether  on  shares  or  wages,  engaged  for  the 
season's  work. 

Mr,  Scott  and  Mr.  Parsons  for  plaintiffs. 
Mr.  McNtUy,  Q.  C,  for  defendants. 


The  chief  justice  obeerved  that^  having  been  engaged  in  a  trial,  he  did 
not  hear  the  arguments  in  this  matter,  but  on  reference  to  the  evidence,  he 
vas  of  opinion  that  the  judgment  of  the  district  court,  in  An  tie's  case, 
dionld  be  affirmed,  and  so  far  he  agreed  with  the  conclusions  generally  in 
(he  judgment  of  Mr.  Justice  Pinsent ;  but,  if  any  of  the  other  parties  ex- 
cept ana  desire  it,  he  was  willing  to  hear  counsel  for  them  betore  giving 
bis  judgment    Mr.  Justice  Little  also  agreed  with  the  judgment 
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Contract — Whaling  and  freighting  agrtement—Corutruction  of— Detention— Period 
of  service — Wages — Damages. 
The  crew  of  a  Teasel,  uudor  a  whaling  and  freighting  agreement,  proceeded  ta 
Davis  Straits.  There  they  were  frozen  in.  The  following  year  they  fished, 
and  retnmed  to  Newfoundland  in  Aogust,  1885.  On  arrival  members  of  the 
crew  sued  for  full  wages  and  damages  for  Breach  of  agreement  in  not  termi- 
nating agreement  within  the  year  they  signed.  No  period  was  mentioned  in 
agreement  as  to  termination  of  whaling  portion,  though  it  was  admitted  there 
was  a  limit  as  to  the  freighting  agreement. 

Held— (Psjoi  evidence  having  been  admitted  tu  supply  the  ambignity)  that  it  is 
a  question  for  the  jury  to  say  the  length  of  the  whaling  voyage  contemplated, 
when  the  agreement  is  silent  on  that  point  Parol  evidence  may  be  admitted 
to  show  the  length  of  a  whaling  voyage  contemplated  by  the  parties  to  it  when 
the  agreement  is  silent  as  to  the  determining  of  the  same. 

These  are  actions  brought  for  the  recovery  of  wages  and 
damages  under  an  agreement  for  the  prosecution  of  a  freight- 
ing and  whaling  voyage  to  Davis  Straits,  from  the  port  of  New 
Loudon,  United  States. 

The  agreement  was  entered  into  in  the  month  of  June,  A.  D. 
1884. 

The  defendant's  ship  New  Era,  in  which  the  plaintiff  con- 
tracted to  prosecute  the  voyage,  left  New  London  on  June  the 
10th,  and  after  a  very  slow  passage  to  the  north,  called  at 
Arkolea  in  the  latter  part  of  August,  having  previously  run 
into  a  bay  in  Hudson's  Straits,  where  she  remained  some  day& 
trading  with  the  natives. 

The  ship  remained  at  Arkolea  about  a  week  and  then  pro* 
ceeded  to  New  Gummiute  about  the  fii-st  September,  and  not 
to  Cumberland  Inlet,  the  more  northerly  port,  and  which  by 
the  terms  of  the  agreement  the  ship  should  have  first  visited,, 
taking  Gummiute  on  her  return  voyage. 

The  winds  were  fair  for  Cumberland  Inlet  during  the  first 
part  of  their  stay  at  Gummiute.  They  then  changed,  and 
about  the  9th  or  10th  day  became  fair,  when  the  ship  sailed 
for  Cumberland  Inlet,  but  meeting  with  head  winds  put  back 
after  a  day  or  two  to  Arkolea  Bay. 

This  was  about  the  end  of  September.  The  ship  there  took 
in  water  for  the  purpose,  as  the  plaintiff  understood,  of  the 
homeward  voyage. 

The  ship  having  again  set  out  on  her  voyage,  put  into  New 
Gummiute,  and  then  as  well  as  during  the  previous  stay  there, 
part  of  the  crew  was  sent  whaling,  but  without  success. 
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Then,  in  the  last  week  of  October,  the  ship  was  frozen  in  at 
Gummiute,  and  so  remained  and  did  not  get  clear  until  about 
the  first  of  the  following  August. 

The  crews  had  been  sent  away  whaling  after  the  last  arrival 
at  New  Gummiute,  and,  after  their  return  without  success,  and 
about  the  19th  October,  the  captain  onlered  the  crew  to  heave 
up  the  anchor  for  the  homewanl  voyage,  and  it  was  "  hove  up 
short"  when  the  crew  was  ordered  to  knock  off ;  and  the  cap- 
tain, after  consultation  with  the  officers,  informed  the  crew 
that  he  had  determined  to  winter  there,  so  as  not  to  go  home 
without  a  whale,  as  he  would  get  no  more  employment  from 
the  defendant's  company  if  he  did. 

In  the  following  May  the  crews  commenced  a  whaling  ex- 
pedition by  boats  to  Frobisher's  Bay,  hauling  their  boats  over 
land  and  ice,  and  they  returned  unsuccessful  on  the  first  of 
July. 

In  August  the  ship  got  under  way  for  home,  and  on  the  voy- 
age obtained  some  provdsions  from  a  Gloucester  schooner,  and 
arrived  off'  the  port  of  St.  John's,  Newfoundland,  on  the  27th 
or  28th  of  August,  and  so  remained  for  two  days,  during  which 
time  the  captain  went  ashore  and  telegraphed  to  his  owners,, 
aud  returning  to  the  ship  enquired  of  the  crew  if  they  would 
sign  articles  for  another  voyage  north. 

The  plaintiffs  declined,  protesting  that  they  had  already  been 
detained  nine  months  over  their  time. 

The  ship  then  came  into  St.  John's.  The  defendant  (Spicer) 
shortly  arrived  there  from  the  United  States.  During  the 
ship's  stay  in  St.  John's  a  committee  of  the  crew  went  ashore 
to  protest  to  the  consul,  and  afterwards  some  of  them  went 
ashore  for  legal  advice,  and  were  arrested  and  put  on  board 
the  ship. 

The  plaintiffs,  however,  succeeded  in  getting  on  shore  again,, 
(the  plaintiff",  Gallagher,  by  swimming  from  the  ship),  and  they 
took  legal  process  for  the  recovery  of  their  claims  in  these 
actions,  in  which  bail  was  given  by  the  defendant. 

The  ship  was  then  fitted  ou«  and  provisioned  in  St.  John's 
for  another  whaling  voyage  north,  although  she  was  cleared 
out  of  the  Custom  House  here  for  New  London,  and  although 
it  was  sworn  in  an  affidavit  on  the  part  of  the  defendant,  made 
at  the  inception  of  these  proceedings,  that  she  was  bound  for 
New  London. 

As  a  matter  of  fact  she  proceeded  north  again  and  prosecuted 
a  whaling  voyage. 
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The  right  of  the  plaintiffs  to  claim  in  these  actions  turns 
upon  the  construction  to  be  given  to  their  agreement,  or  rather 
to  that  part  of  the  contract  which  is  peculiar  to  this  voyage,  for 
otherwise  it  contains  the  ordinary  stipulations  with  regard  to 
discipline  and  so  forth  of  an  agreement  for  a  whaling  voyage. 

The  special  clause  is  this : — 

"  It  is  further  understood  and  agreed  that  we  are  to  receive  monthly 
wages  as  set  opposite  our  names,  in  lieu  of  our  lays  in  freight  earninoB, 
from  the  time  the  said  schooner  leaves  the  port  of  New  London  until  all  frdgnts 
•are  discharged  and  aU  freight  is  taken  on  hoard  at  stations  Arkoleoy  Curnberland 
Inlet  and  New  Gummiute.  If,  on  taking  on  board  all  freights  at  the  above 
named  stations,  the  vessel  has  not  sufficient  quantity,  say  from  six  to  seven 
hundred  barrels,  then  our  wages  are  to  cease  and  we  are  to  stop  to  whale 
at  New  Gummiute  or  elsewhere,  and  receive  the  lays  set  opnositc  our 
names  on  all  catching  taken  after  such  date  in  lieu  of  wages  ;  but  if  the 
^^uantity  taken  on  board  is  sufficient  to  come  home,  then  our  wages  are  to 
continue  until  arrival  of  vessel  at  New  London^  fall  of  I884J* 

I  'The  wages,  under  these  articles,  of  the  plaintiff  Gallagher,  a 
carpenter  and  blacksmith,  were  $20  per  month,  and  his  "  lay," 
in  the  event  of  whaling,  1-lOOth  of  the  produce  of  the  voyage. 

The  wages  of  plaintiff  Burdette  were  $25  per  month  and 
l-70th  of  the  produce  of  the  voyage. 

The  plaintiffs'  contention  is,  that  the  voyage  of  the  New  Era 
which,  under  these  articles,  they  contracted  to  prosecute,  should 
have  determined  for  all  purposes  "at  New  London  in  the  fall 
of  1884,"  meaning  within  at  least  that  year.| 

The  defendant  sajB  such  were  not  the  meaning  and  intention 
of  the  contract,  that  that  limitation  applied  only  in  case  the 
freight  taken  on  board  was  sufficient  to  come  home,  that  if  it 
were  not  so,  the  ship  and  the  plaintiffs  could  be  detained  on  a 
whaling  voyage  for  a  another  year,  and  they  say  in  evidence 
that  a  whaling  voyage  by  sailing  vessel  ordinarily  lasts  sixteen 
to  eighteen  months,  that  the  ship  justifiably  abandoned  the 
freighting  voyage  in  October  and  then  entered  upon  a  whaling 
voyage  and  that  the  plaintiffs  were  entitled  after  that  to  no  re- 
muneration beyond  their  "  lays  on  all  catching  taken  after  that 
date  in  lieu  of  wages,"  and  that  as  nothing  was  caught  the  plain- 
tiffs are  entitled  to  nothing. 

The  defendant's  case  further  is,  that  all  due  diligence  was 
used  to  perform  the  freighting  voyage,  that  the  delays  were 
caused  by  bad  weather  and  by  the  fact  of  taking  on  board  a 
jshipwrecked  crew  for  New  Gummiute. 

The  plaintiff's  case  is,  that  the  delays  and  deviations  were 
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mijustifiable,  and  were  caused  by  time  lost  in  trading  with  the 
natives,  by  negligence  and  dissipation. 

At  the  trial  of  these  cases  before  me  with  special  juries 
during  the  last  term  of  this  court,  I  held,  for  the  purposes  of 
the  trial,  that  the  agreement  was  open  to  be  construed  in  the 
manner  for  which  the  defendants  contended  and  subject  to  ex- 
ception, I  admitted  parol  evidence  of  what  might  be  the  length 
of  the  whaling  voyage,  which  in  certain  events  was  contem- 
plated by  the  agreement. 

The  plaintiffs  gave  evidence  of  the  positive  declaration  of 
the  defendant  and  his  agents,  made  before  the  ship  left  the 
United  States,  that  she  was  to  return  under  any  circumstances 
before  the  end  of  that  year,  1884 ;  that  they  were  so  informed 
by  the  captain  in  the  course  of  the  voyage,  and  that  they  posi- 
tively got  under  weigh  for  home ;  but,  moreover,  that  they  were 
supplied  with  provisions  for  that  length  of  voyage  only,  and 
were  without  lime  juice,  and  by  reason  of  the  insufficiency  of 
the  provisions  they  were  placed  on  short  allowance  during  the 
winter,  besides,  afterwards  on  the  way  home,  requiring  help 
from  another  vessel  and  putting  into  St.  John's  for  supplies, 
where  they  were  asked  at  that  time  if  they  would  enter  into 
articles  of  agreement  for  another  voyage  north. 

On  the  part  of  the  defendant  there  was,  besides  the  evidence 
to  which  I  have  referred,  that  of  Captain  Jackman,  a  steam- 
ship master  engaged  in  the  whale  fishery,  and  an  independent 
witness.  He  states  that  steamers  never  winter ;  that  as  a  rule 
sailing  vessels  go  for  a  year ;  that  when  the  length  of  voyage 
is  not  described  in  the  agreement  a  ship's  provisioning  would 
be  a  good  guide  as  to  the  length  of  the  voyage  contemplated, 
and  that  he  had  never  known  an  instance  of  a  vessel  engaged 
in  freighting  and  whaling  having  remained  over  one  season. 

In  directing  the  juries  I  held  in  effect  on  the  whole  ctise  that 
under  the  articles  of  agreement  the  plaintiffs  were  engjiged  on 
wages  for  a  given  freighting  voyage,  which  should  have  been 
in  the  ordinary  course  prosecuted  to  completion,  and  that  the 
agreement  was  subject  to  the  condition  or  defeasance,  that 
when  and  if  that  voyage  was  completed  within  the  defined 
period^  the  plaintiffs  would  be  bound  to  pmsecute  a  whaling 
voyage.  The  period  of  that  voyage  I  left  to  the  jury  to  deter- 
mine upon  the  whole  evidence,  and  if  they  found  it  should 
have  been  completed  within  the  year  1884,  and  that  the  cap- 
tain had  unjustifiably  failed  to  proceed  with  the  freighting 
voyage  and  had  improperly  detained  the  plaintiffs  in  the  Arctic 


108  GALLAGHER  v.  SPICER;  BURDETTE  v.  SPICER 

regions  into  another  year,  and  that  they  had  suffered  from  want 
of  sufficient  provisions,  to  find  for  the  plaintiffs  such  reasonable 
remuneration  for  their,  services  during  their  enforced  detention 
as  they  might  be  entitled  to,  and  taking  their  allowances  in 
this  respect  into  consideration,  also  to  estimate  the  damages  (if 
any)  which  their  suffering  from  short  piovisions  and  the  hard- 
ship of  their  detention  might  call  for,  and  in  this  last  regard 
I  directed  them  not  to  take  into  consideration  any  detention 
necessarily  occasioned  by  perils  of  the  sea,  or  even  any  time 
lost  hmia  fide  in  aiding  a  shipwrecked  crew,  and  I  even  left  it 
to  the  jury  to  say  whether  the  conditions  of  the  plaintiff's  em- 
ployment being  changed  and  the  relations  of  the  parties  altered 
to  that  extent,  any  new  implied  agreement  became  with  the 
plaintiff's  assent,  substituted  for  the  original  terms  where  those 
terms  ceased  to  be  capable  of  application ;  whether  it  could  be 
gathered  from  the  circumstances,  for  instance  that  the  men  had 
assented  to  abandonment  of  the  freighting  voyage  and  wages 
and  to  a  prolonged  whaling  voyage,  and  if  so,  upon  what  terms. 

The  jury  in  Gallagher's  case  found  for  the  plaintiff  wages  to 
the  time  of  his  leaving  defendant's  service  in  St.  John's,  at  the 
rate  named  in  his  articles  amounting  to  S184c.80,  and  for  spe- 
cial damage  Si 00. 

The  jury  which  tried  Burdette's  case  found  for  wages  only 
$277.35. 

The  defendant  obtained  rtdes  nisi  for  new  trials  upon  the 
ground  of  the  improper  admission  of  evidence,  and  that  the 
verdict  was  contrary  to  evidence,  and  for  non-direction  in  not 
putting  to  the  jury,  "  for  that  the  jury  should  have  been  di- 
rected that  under  the  agi-eenient  between  plaintiff  and  defen- 
dant, if  the  defendant  failed  to  procure  from  six  hundred  ta 
seven  hundred  barrels  of  freight,  either  from  such  freight  not 
being  at  Arkolea,  Cumberland  inlet  and  New  Gummiute,  or 
from  causes  beyond  defendant's  control,  the  defendant  was  obli- 
ged to  prosecute  a  whaling  voyage,  and  that  plaintiff  was  enti- 
tled to  wages  only  to  the  time  when  the  failure  to  obtain  such 
freight  was  ascertained." 

The  defendant's  counsel,  upon  the  only  question  of  evidence 
so  important  as  to  call  for  any  remark,  in  effect  contends  that 
although  the  defendant  was,  for  the  pui*pose  of  enabling  him  ta 
explain  his  agreement  according  to  his  view  as  to  the  duration 
of  the  voyage,  entitled  to  the  use  of  parol  evidence,  (i.  e.,  evi- 
dence of  facts  outside  the  agreement  for  the  purpose  of  con- 
struing it,  where  it  was  silent  or  ambiguous),  the  plaintiffs 
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could  not  give  effect  to  their  interpretation  in  a  similar  man- 
ner, and  by  such  t<estimony  as  that  I  have  described. 

In  my  judgment,  none  of  the  points  of  the  defendant's  rules 
can  prevail.  The  only  doubt  that  may  exist  is  whether  the 
articles  of  agreement  did  not,  by  their  terms,  expressly  limit 
the  voyage  all  round  to  "  the  fall  of  1884,"  and  whether  the 
defendant  should  have  had  the  advantage  of  any  proof  dehors 
the  agreement  as  to  the  time  for  which  the  plaintiff's  were  en- 
gaged for  the  voyage  inclusive  of  whaling. 

I  think  that  in  Gallagher's  case,  the  jury  having  found  for 
full  wages  for  the  whole  j>eriod  of  employment,  has  assessed  a 
rather  excessive  amount  for  special  damage  in  regard  to  a  voy- 
age upon  which  considerable  hardship  must  be  necessarily  ex- 
pected, and  that  a  sum  of  $25  extni  instead  of  $100  would 
meet  the  justice  of  his  case,  and  reduction  being  made  accord- 
ingly, I  would  say  let  these  rules  be  discharged  with  costs. 

Mr.  McNeily,  Q.  C ,  and  Mr.  R.  McNcily,  for  plaintiffs. 

Sir  W.  V.  Whiteway,  Q.  C.  and  Mr.  Johnson,  for  defendant 


In  re  JABEZ  SAINT. 
1886,  March.    Hon.  Mr.  Justice  Tinsent,  D.C.L. 

Insolvency — Vesting  order — Property  passing  under  assignment  previous  to  vuL^ter'a 
report— Exception  to. 

On  the  hearing  of  the  insolvency  it  appeared  that  a  conveyance  hail  been  made 
by  the  insolvent  of  his  property  to  his  supplying  merchant,  but  had  not  regis- 
tered the  same.  The  court  ordered  that  such  property  as  had  come  into  the 
supplying  merchant's  poseession'  previous  to  the  vesting  order,  should  pass  to 
him.  The  question  as  to  what  property  passed  was  refcrreil  to  the  maHter,  to 
whose  report  exception  was  taken,  principally  on  the  ground  that  the  quantity 
of  property  had  not  vested  in  the  supplying  merchant  as  reported,  prior  to  the 
vesting  order  in  insolvency. 

Ueld — That  a  perfected  delivery  and  possession  of  all  goods  accompanied  the 
assignment  when  the  supplying  merchant's  agent  took  charge,  crrrying  with 
him  a  letter  to  insolvent  to  the  effect  "that  you  will  vest  in  him  all  goods  that 
you  may  have." 

The  matter  of  this  estate  last  came  before  this  court  in  ISSo, 
upon  exceptions  to  the  master's  report. 

It  was  then  held  that  a  conveyance  to  Messrs.  Baine,  Jolm- 
ston  &  Co.,  (the  insolvent's  supplying  merchants),  had  not  been 
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duly  registered,  hut  Unit  such  of  the  pru^ierty  conveyed  by  it 
as  had  come  into  their  possession,  prior  to  the  vesting  order  in 
insolvency,  would  pass  to  them  to  stitisfy  the  terms  of  the  as- 
signment which  was  adjudged  not  to  he  fraudulent  and  void ; 
iind  it  was  refeired  lo  tlie  master  to  enquire  and  report  what 
proi>erty  had  so  passed  to  Haine,  Joluiston  &  Co.,  or  otherwise, 
and  generally  to  report  uj}on  the  insolvent  esUite  of  Saint. 

The  master  linds  tliat  all  property  received  on  Saint's  pre- 
mi.seSj  at  Bonavista,  prior  to  the*  vesting  order  of  September 
the  9th,  A  I).  1880,  was  dehvered  to  or  in  the  possession  or 
under  the  contiol  of  the  defendants,  (Baine,  Johnston  &  Co.), 
and  had  vested  in  them ;  that  upon  property,  "  produce  of  the 
voyage,"  for  the  remainder  of  the  year  1880,  and  otherwise,  the 
defendants  had  realized  for  the  benefit  of  the  estate  £81  Gs.  9d. 

The  trustee  and  general  creditors  of  Saint's  estate  except  to 
this  report,  and  the  exceptions  amount  in  elVect  to  this,  that 
the  master  was  in  error  in  reporting  that  the  goods  on  Saint's 
premises,  at  Bonavista.  had  vested  in  the  defendants  prior  to 
the  vesting  order  in  insolvency;  and  also  that  in  hreacli  (»f  some 
arrangement  between  the  trustee  and  the  defendants,  the  latter 
had  "forgiven  or  assumed  to  forgive"  debts  due  the  estate  of 
Saint,  and  should  be  declared  accountable  and  siiould  account 
therefor. 

There  is  no  satisfactory  evidence  of  any  arrangement  between 
the  trustee  and  the  defendants  beyond  this,  that  the  defendants 
being  in  possession  under  a  claim  of  title,  should  not  be  dis- 
turbed during  the  season  of  1880,  and  should  receive  all  that 
could  be  realized  from  the  business  and  e*<tale  without  preju- 
dice to  the  rights  of  the  trustee,  to  whom  they  would  have  to 
account  if  they  received  any  iissets  Ix^longing  to  Saint's  insol- 
vent esUite;  and  if  such  was  the  arrangement,  it  appears  to 
have  been  violated  or  disregarded  by  the  trustees  bringing  an 
action  in  trover  against  the  defendants  to  recover  the  property, 
the  subject-matter  of  the  conveyance. 

The  evidence  of  Grieve  and  others  established,  to  the  master's 
satisfaction,  that,  as  might  be  expected  from  our  experience  of 
such  matters,  it  was  impossible  to  obtain  by  the  voluntary 
action  of  the  debtors  of  such  insolvent  estiites,  any  money  or 
produce  to  the  credit  of  their  old  accounts  beyond  the  sum  re- 
ported, and  that  that  sum  is  the  result  of  Baine,  Johnston  and 
Cos  continued  trading  for  the  year  1880,  and  would  not  itself 
have  been  realized,  if  the  trade  had  been  stopped. 

As  to  Messrs.  Ikine,  Johnston  &  Co.  having  "forgiven  or 
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having  assumed  to  forgive"  any  of  the  b:ilnnces  clue  by  the 
dealers  and  debtors  of  Saint's  estate,  there  is  not  a  particle  of 
evidence  to  support  the  exception. 

The  balances  still  remain  due  and  unpaid,  and  so  little  seems 
to  have  been  the  value  attached  to  them,  or  sd  great  the  indif- 
ference of  persons  to  their  own  interests  tliat  neither  tl>e  trus- 
tee nor  the  creditors  have  since  the  declaration  of  insolvency  in 
1880,  t4iken  the  slightest  trouble,  or  legal  step  of  any  kind  to 
recover  these  biJances  or  any  part  of  them,  or  to  sell  the  debts 
due  the  estate,  valued,  although  they  were,  by  the  insolvent 
upon  his  examination  before  me  on  circuit  at  £6,000. 

With  regard  to  the  exception  touching  the  vesting  in  posses- 
sion in  Inline,  Johnston  ct  Co ,  of  the  properties  conveyed  to 
them,  the  history  of  the  matter  appears  to  be  that  in  May,  A  D. 
1880,  Snelgrove,  their  agent,  was  sent  to  Bonavista  to  enter 
upon  the  premises  and  control  the  business  of  Saint. 

I  am  of  opinion,  under  the  evidence,  that  at  Snelgrove's  tirat 
entering  upon  the  management  of  Saint's  business,  his  position 
and  action  did  not  carry  with  them  possession  of  all  the  pro- 
perty of  Saint  at  Bonavista,  altliough  (as  the  master  reports), 
"Snelgrove  gave  receipts  for  the  fish  and  oil  in  his  own  name  ; 
that  he  cast  ofT  dealers  that  Saint  had  supplied  ;  that  he  kept 
all  cash  received,  and  that  he  had  the  keys  of  the  premises,  and 
had  charge." 

When,  however,  the  conveyance  of  July  came  to  be  made, 
and  Campbell,  (the  defendant's  manager),  was  sent  by  the  de- 
fendants to  Bonavista  with  that  assignment,  and  with  the  letter 
of  Mr.  Baine  Grieve,  (one  of  the  defendants),  accompaupiug  the 
same,  describing  the  deed  as  one  "  by  which  you  will  vest  in 
him  (the  writer)  all  goods  you  may  have,  and  the  produce 
thereof  in  the  shape  of  fish  and  oil,  &c.,"  I  am  of  opinion  that 
a  perfected  delivery  of  all  goods  on  the  premises  accompanied 
the  assignment  and  that  the  possession  of  the  property,  as  well 
as  the  control  of  the  business  devolved  upon  Snellgrove,  altho' 
the  business  was  continued  without  change  of  name.  The  pre- 
mises themselves,  with  other  property,  it  will  also  be  borne  in 
mind,  had  alrciidy,  by  a  prior  and  undisputed  conveyance,  be- 
come the  legal  property  of  the  defendants. 

Counsel  for  the  creditors  have  pointed  to  the  evidence  of 
Snellgrove,  (since  deceased),  as  rather  contravening  this  posi- 
tion, but  upon  careful  consideration  of  his  testimony,  it  is  seen 
that  the  questions  directed  to  him  were  rather  upon  the  con- 
duct of  the  business  than  the  possession  of  the  property,  and 


112  In  re  JABEZ  SAINT. 

he  fteoiiied  really  not  clearly  to  understand  his  own  position  or 
that  of  his  principals. 

Upon  reference  to  my  notes  of  evidence  taken  in  this  case 
upon  the  hearing  of  the  application  in  insolvency  in  1880,  I 
find  that  Saint  himself  swore,  "  I  have  assigned  all  property  to 
Baine»  Johnston  &  Co.,  to  secure  their  debt.  They  have  carried 
on  the  business.  I  work  with  them  in  the  old  name  I  give 
no  receipts  in  our  name.  Snellgrove  gives  receipts.  He  is 
Baine,  Johnston  &  CVs  agent  in  charge." 

The  defendants  are  still  creditors  upon  Saint's  estate  for  sev- 
eral thousand  pounds  while  the  claims  of  general  creditors 
Amount  to  hundreds  only. 

I  see  no  reason  to  disturb  the  master's  report,  but  every  lea- 
sou  for  confirming  it,  but  under  all  the  circumstances  the  mattter 
was  a  fair  one  for  further  investigation  in  the  general  interests, 
and  let  the  costs  of  all  parties  to  the  reference  (those  of  the 
master  and  of  the  trustee  in  the  first  place)  be  paid  out  of  the 
estate. 

Attorney  General  (Winter)  and  Mr,  Kent  Q.C,  for  trustees 
and  creditors. 

Mr.  Greene  and  Mr.  Emerson  for  defendants. 
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1886,  April    Carter,  C.  J. ;  Piksent,  J. 

Will— Construct  wn  of  ^Codicil— Revvcation—Adetvied  legacy, 

Tlie  testator,  uu«1er  his  will,  bequeathed  to  a  legatee  three  certain  bequests,  all  in 
one  numbered  clause  of  will,  to  the  second  of  which  was  attached  a  proviso 
creating  a  change.  The  property  constituting  the  Ijequest  to  which  this  con- 
dition or  charge  waM  attaches! ,  was  adeeme^l  in  the  life  of  the  testator,  and 
the  legatee  claimed  that  the  proviso  or  charge  did  not  attach  to  the  whole 
clause  of  the  will  or  the  remaining  bequests,  but  only  that  bequest  to  which  it 
was  structurally  attached. 

Held — That  although  the  three  bequests  were  in  one  clause,  they  were  separate 
and  distinct,  and  the  qualification  or  charge  imported  at  the  end  of  the  second 
bi'quest  extended  to  it  alone.  A  confirmation  of  a  will  by  a  codicil  does  not 
revive  an  adeemed  Ic^cy.  In  constniing  a  will  the  Court  has  regard  to 
structure  and  punctuation. 

The  test'itor,  who  had  previously  resided  in  this  country, 
left  it  about  the  month  of  October,  1884,  to  reside  in  England, 
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where  he  died  in  the  month  of  April,  1885,  having  made  his 
lost  will  and  testament,  by  which,  among  other  bequests,  are 
the  following,  viz. : — 

2. — I  give,  devise  aud  bequeath  to  my  dutiful  son,  Adolph  Qeoi-ge 
Warren,  that  piece  of  land  situated  on  Rennie's  Mill  road,  leadins  to 
Upper  Long  Pond,  and  lying  north  of  the  road  leading  up  by  QuigleyV 
to  Upper  Long  Pond  road,  and  bounded  south  by  land  owned  by  my 
:$ister,  Anne  Warren,  and  called  by  me  "Mount  Warrenville"  ; — 

Also,  all  my  household  furniture,  beds  and  bedding,  plate  and  all  other 
goods,  chattels  and  effects  now  in  my  dwelling  house,  provided  he  com- 
fortably support)  his  sister,  Jane  Elizabeth,  with  bed  and  board,  and  all 
essential  comforts  and  requirements  other  than  clothing,  as  long  as  she 
remains  unmarried,  or  otherwise  as  she  may  desire,  provide<l  he  allows 
and  pays  to  her  whilst  unmarried  and  a  spinster  the  sum  of  thirty  pounds 
currency  yearly  ; — 

Also,  the  sum  of  five  hundred  pounds  currency  or  two  thousand  dollars. 

Prior  to  his  departure  for  England,  the  testator  sold  the  fur- 
niture and  the  greater  part  of  the  chattels  idVrred  to  in  the 
above  bequest  and  gave  up  possession  of  ilie  Ijouse  he  had  oc- 
cupied. His  son,  the  said  Adolph  Wlirreii,  niaiiied  in  Janu- 
ary, 1884,  and  died  about  July,  1885,  having  made  a  will  duly 
admitted  to  probate,  and  appointed  the  Hon  Jaiius  S.  Winter, 
executor.  » 

A  question  has  arisen  between  those  interested  respecting 
the  construction,  or  rather  the  application  of  the  clauses  re- 
ferred to,  from  the  sale  of  furniture  and  chattels  by  the  tesUi- 
tor,  and  .its  effect  upon  the  proviso  in  favor  of  Miss  Jane 
Warren,  and  the  court  is  asked  to  give  directions  for  the  guid- 
ance of  the  parties 

Mr.  Winter  contends  that  the  bequest  of  the  furniture.  &c., 
has  been  revoked  by  the  sale;  that  the  provision  for  Miss 
WaiTen  was  alone  dependent  upon  that  bequest,  and  has  con- 
sequently ceased  to  exist,  and  that  the  other  bequests  of  the 
land  and  the  five  hundred  pounds  are  absolute  without  any  con- 
dition ;  whilst  the  others  interested  in  the  estate,  contend  that 
the  condition  or  proviso  in  favor  of  Miss  AVarren,  attaches  to 
all  the  named  bequests. 

The  furniture  realized  £350  currency,  and  the  es^timated  value 
of  the  land  is  about  £250  currency,  both  Adol})h  and  Miss 
Warren  were  living  with  their  father  when  his  will  was  made 
and  she  accompanied  him  to  England. 

There  can  be  no  question  that  by  the  sale  of  the  furniture 
the  bequest  as  to  that  was  adeemed,  and  when  there  is  a  charge 
on  a  specific  bequest  if  it  be  adeemed  the  charge  is  gone,  Cowprr 
rs.  Manidh  2.2  Bear.  Ill 
H 
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I  cannot  perceive  any  ground  whatever  for  shifting  this  chai'ge 
on  the  bequest  of  the  five  hundred  pounds,  which  is  subsequent, 
separate,  and  absolute  in  terras,  without  reference,  qualification 
or  condition.  Can  it  then  be  made  to  apply  to  the  Warrenville 
land  bequest,  which  immediately  precedes  the  gift  of  the  fur- 
niture ?  In  construing  a  will,  L.  J,  Turner  says  in  doe  dem, 
Brodbelt  vs.  Thomson,  12  Moo.  P.  C.  C.  lU,  "  It  is  upon  inten- 
tion either  expressly  declared  or  collected  by  just  reasoning 
upon  the  terms  of  the  instrument,  or  evidenced  where  surround- 
ing circumstances  can  be  called  in  aid,  and  not  upon  conjecture 
merely,  that  the  court  feels  bound  to  proceed";  and  in  Abbott 
vs.  Middlcton  7  H.  L.  C.  68,  Lord  Cranworth  stiys,  "  It  is  not  the 
duty  of  a  court  of  justice  to  search  for  the  testiitor's  meaning' 
otherwise  than  by  fairly  interpreting  the  words  he  has  used," 
or  as  Lord  JVenah/dale  tersely  says  in  the  same  case,  "  vjJuit  is 
tluit  v:hicli  he  has  vmttcn  viennr'  Although  the  probate  is  con- 
clusive as  to  what  the  words  of  the  will  are,  yet  the  courts  fre- 
quently examine  the  original  will,  which  we  did  in  this  case,  as^ 
in  construing  a  will,  marks  of  punctuation,  as  parenthesis,  stops, 
capital  letters,  &c.,  may  be  taken  into  consideration.  In  Gaunt- 
hit  vs.  Carter  17  B.  5S6.,  a  comma,  was  considered  a  circumstance 
of  considerable  importance.  In  Compton  vs.  Bloxham,  2  Coll., 
201,  V,  C.  Bruce,  sent  for  and  examined  the  original  will,  and 
decided  on  the  ground  that  "  my  monies,"  preceded  by  a  colon 
stop,  began  an  entirely  new  sentence  In  Child  vs.  Elsworth, 
2  h.  M.  (t  (?.,  679,  there  were  several  gifts  of  legacies  the  last 
gift  followed  by  the  words  "  to  be  paid  twelve  months  after  the 
decease  of  "  A."  The  question  was  whether  the  directions  for 
postponement  of  bequest  applied  to  all  the  legacies.  It  was 
held  to  apply  to  all,  because  on  examining  the  original  will  it 
was  found  that  all  the  gifts,  including  the  directions  for  time 
of  payment,  was  written  as  one  sentence  and  closed  with  a  full 
stop.  If  the  bequests  of  the  land  and  furniture  in  this  matter 
were  written  as  one  sentence  the  decision  in  Child  vs.  Elsworth, 
might  be  regarded  as  a  case  in  point  against  Mr.  Winter's  con- 
tention, but  on  looking  at  the  original  will,  of  which  I  have  been 
given  a  fac  simile,  it  will  be  seen  that  these  bequests  are  distinct, 
iiWiX  in  my  opinion,  as  much  so  as  if  the  legatee  of  "  Mount 
Warrenville"  were  some  other  person  than  Adolph  Warren.  The 
red  ink  line  between  this  bequest  and  "  also,"  would  appear  to 
have  been  intended  to  mark  it  as  separate  and  distinct  from  the 
gift  of  the  furniture  with  its  charge.  Reasons  might  be  assign- 
ed why  the  charge  would  be  confined  to  the  gift  of  the  furniture 
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and  chattels,  and  not  to  the  other  bequests,  but  us  such  would 
be  merely  speculative  I  shall  forbear  doing  so.  I  am,  therefore, 
of  the  opinion  that  the  charge,  provision,  or  trust,  in  favor  of 
Miss  Warren  failed  on  the  Siile  of  the  subject  of  the  bequest, 
and  that  the  other  bequests  are  freed  from  it. 


Hon.  Mr.  Justice  Piksent: 

The  testator  (John  H.  Warren)  died  abroad  in  April  of  last 
year,  having  duly  made  and  exe2uted  a  will  in  August,  A.  U. 
1881,  and  afterwards  a  codicil  in  (Jctober,  A.  D.  1884 

The  object  of  the  testator  in  making  the  codicil,  which  com- 
mences with  the  expression  "  confirming  said  will"  seems  to 
have  U'en  only  to  revoke  a  small  annuity  given  to  an  old  ser- 
vant under  the  will,  and  to  provide  for  the  executorship  of  his 
estate  in  the  event  of  the  death  of  the  testator's  son  Adolph, 

On  Ijehalf  of  Adolph's  estate  it  is  contended  that  section 
two  contains  three  distinct  and  independent  bequests,  and  that 
the  second  only,  that  relating  to  the  furniture  and  effects  in 
the  dwelling  house,  has  been  adeemed  and  was  subject  to  the 
proviso. 

Iteference  lias  been  made  to  facts,  such  as  the  domestic  cir- 
cumstances of  the  testator  and  his  two  children,  Jane  and 
Adolph.  at  the  time  of  the  making  of  his  will,  in  evidence  of 
the  application  of  the  condition  to  the  bequest  of  the  chattels 
only,  and  also  to  the  probable  value  of  these  effects  as  corres- 
ponding with  the  obligation  for  the  support  of  Jane,  or  for  an 
allowance  to  her  of  £:30  a  year. 

Consistently  with  precedent  and  with  consent  of  parties, 
Wew  has  been  had  of  the  original  will  and  its  structure  and 
punctuation. 

At  the  time  of  the  execution  of  the  will  by  the  testator,  his 
son  (Adolph)  and  his  daughter  (Jane  Elizabeth)  lived  with  him 
at  St.  John's. 

Adolph  married,  the  testator  left  this  country  and  went  to 
England  where  he  died,  having  about  the  time  of  his  depar- 
ture from  Newfoundland  given  up  housekeeping  and  having 
told  the  furniture  and  effects  described  in  the  second  clause  of 
section  two  of  his  will. 

After  the  sale  of  those  eflects  the  before-mentioned  codicil 
was  made. 

The  petitioner  and  othei-s  contend  that  the  three  bequests  in 
section  two  are  subject  to  the  proviso  for  the  maintenance  of 
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Jane  Eliziibeth,  Miid  that  as  the  second,  relating  to  the  furni- 
tnre,  &c.,  was  adeemed  by  the  sale  of  the  property,  they  all 
fall  to  the  ground  and  are  practically  revoked. 

I  tind  that  each  bequest  of  section  two  is  contained  in  a 
separate  paragraph  divided  from  the  next  by  a  dash  in  red  ink 
at  the  end  of  the  paragraph,  and  with  a  similar  dash  commenc- 
ing tl)e  line  of  the  next  succeeding  paragraph  as  in  the  extmct 
given  above,  and  that  the  word  also  commences  with  a  capital 
letter.  I  also  find  that  there  are  specific  bequests  to  others, 
similarly  set  out  in  other  parts  of  the  will. 

This  case  is,  therefore,  to  be  distinguished  from  Child  vs. 
JElsicorth,  ^  D  (?.,  MvN,  &  6.,  in  which  the  will  was  looked  at 
and  the  whole  gift  and  its  conditions  were  written  continuously 
in  one  sentence ;  and  from  Collbu/s  vs.  Evcstace,  4.  M.  cfc  S.,  in 
which,  although  there  were  several  bequests  in  one  section, 
they  were  not  separated  in  tlie  manner  of  this  will,  and  in 
which  the  words  of  limitation  were  in  the  final  clause,  and 
were  held  to  comprehend  and  relate  to  all  that  had  been  pre- 
viously bequeathed.  Moreover^  in  the  ctise  last  cited,  the  pro- 
perties affected  by  the  conditional  words  were  ejusdem  generis. 

The  present  case  is  more  like  Goicer  vs,  Tcnvers,  26  Beav.,  81, 
where  it  was  held  that  the  gifts  were  separate  and  distinct. 
There  is,  however,  no  case  precisely  analogous  to  the  present 
one  to  be  found ;  and,  indeed,  questions  of  this  kind  are,  while 
subject  to  general  principles,  determined  from  the  view  of  their 
own  peculiarities  and  conditions. 

I  am  of  opinion  regarding  all  the  circumstances  that  the 
three  bequests  in  section  two  of  Warren's  will  are  separate 
and  distinct,  and  tliat  the  qualification  imported  at  the  end  of 
the  second  clause  extends  to  it  alone :  that  only  the  bequest 
of  the  household  ettects  was  adeemed  by  the  sale  and  change 
of  circumstances,  and  that  the  bequests  of  land  on  Rennie's 
Mill  road  and  rf  five  hundred  pounds  are  specific  and  uncon- 
ditional legacies  which  go  to  the  representatives  of  Adolph 
Warren,  while  they,  on  the  other  hand,  take  no  interest  in  the 
fund  realized  by  sale  of  the  household  effects,  as  the  confirma- 
tion of  a  will  by  a  codicil  does  not  revive  a  legacy  which  has 
been  adeemed. 

The  costs  as  l)etween  party  and  party  should  be  paid  out  of 
the  residuary  estate. 

Sir  W,  V.  Whitfiray^  Q.  C,  and  Mr.  Johnson,  for  petitioner 
and  others. 

Attornei/  General  (Mr  TFintcr)  and  Mr.  Morison,  for  the 
representatives  of  Adolph  Warren. 
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1886,  May.    Little,  J. ;  Pinbent,  J. 

PUadings — Demurrer^BUl  of  Lading — Cofdroxi — Brtatk  of—Stgligtnct^ 

Damage*. 

Certain  goods  which  were  being  carried  under  a  contract  of  affreightment,  became 
damaged.  The  owner  sued  for  damages,  alleging  negligence.  As  an  answer, 
the  bill  of  lading  was  pleaded,  containing  certain  exceptions  limiting  the  car- 
riers liability.  This  plea  was  demnrrrd  to,  on  the  grounds  that  it  did  not  dis- 
close the  fact  that  the  damage  came  under  any  of  the  exceptions  in  the  bill  of 
lading. 

^e2tf— That  the  defendants  were  not  called  on  to  allege  the  particular  cause  from 
which  the  damage  arose.  They  satisfy  the  practice  in  setting  forth  the  excep- 
tions which  qualify  their  liability. 

In  this  case  the  declaration  contains  two  counts,  setting  out 
that  by  their  bill  of  lading  the  defendants  undertook  and  agreed 
to  take  and  carry  on  bc^rd  their  ship  the  Phoenician  certain 
goods  of  the  plaintiffs  from  Glasgow,  and  deliver  the  same  in 
good  order  and  condition  at  St.  John's,  "  certain  perils  and  ca- 
sualties excepted,"  and  "  that  defendants  so  negligently  carried 
said  goods  so  shipped  on  said  voyage,  that  they  were  greatly 
damaged  and  rendered  of  no  use  to  the  plaintiffs." 

The  defendants  by  their  pleas  set  out  the  alleged  agreement 
or  contract  of  affreightment,  containing  conditions  and  excep- 
tions purporting  to  i-elieve  them  of  liability  for  losses  and  in- 
juries to  said  goods  occurring  and  arising  from  certain  causes 
therein  specified  and  set  out  in  their  pleas.  They  further  alle- 
ged that  the  damage  complained  of  was,  and  is  one  which,  by 
the  terms  of  their  said  contract,  the  defendants  are  not  liable 
to  make  good  to  the  plaintiffs,  and  for  which  they  are  not  in 
any  way  answerable  in  this  action. 

The  plaintiffs  demur  to  this  plea  on  the  ground  that  the  de- 
fendants do  not  set  forth  any  matter  or  matters  of  fact  which 
shew  that  the  damage  occasioned  to  the  said  goods  came  within 
any  of  the  exceptions  pleaded  by  them.  In  other  words,  the 
plaintiffs  require  the  defendants  to  define  the  cause  and  nature 
of  the  alleged  darafige  and  thereby  shew  it  was  not  covered  by 
the  exceptions  set  out  in  their  contract. 

In  my  opinion  the  pleas  so  demurred  to  are  sutticieiit ;  that 
under  the  declaration  which  charges  generally  the  defendants 
with  negligence,  the  defendants  are  justified  in  setting  out  the 
exceptions  and  conditions  qualifying  their  responsibility  and 
obligations  as  such  carriers,  and  were  not  required  or  called  on 
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to  go  further,  and  allege  that  the  loss  or  damage  complained  of 
arose  from  any  one  of  the  causes  set  out  in  these  exceptions. 

In  support  of  this  position  I  tind  it  was  so  held  in  the  case 
of  Wyld  V.  Pickford,  M.  &  Ws.  reports,  v.  8,  p.  4^9 ;  noted  also 
in  Brmvn  on  Carriers,  p.  517,  where  the  defendants  were  sued 
as  carriers,  and  did  not  take  as  alleged,  diie  and  proper  care  of 
the  goods  entrtisted  to  them.  One  of  the  defendant's  pleas  was 
that  defendants  had  received  the  goods  upon  certain  terms  and 
conditions,  of  which  plaintiffs  had  notice,  &c.,  but  did  not  com- 
ply therewith.  Objection  having  been  taken  to  the  sufficiency 
of  the  pleading,  it  was  ruled,  inter  alia,  that  as  the  declaration 
might  apply  to  any  kind  of  negligence,  it  was  not  necessary  to 
allege  in  the  plea  that  the  loss  was  occasioned  by  such  negli- 
gence as  the  defendants  were  not  responsible  for.  Parke,  B,, 
there  considered  the  proper  answer  to  the  plaintiffs  objection 
was  that  such  negligence  should  have  been  replied  to  or  stated 
by  way  of  replication  or  new  assignment.  The  necessity  of 
fining  down  all  general  statements  in  the  pleadings  to  a  defi- 
nite, clear,  and  ascertained  issue  to  facilitate  the  trial  and  ad- 
judication of  disputes  is  apparent  and  pix)perly  imposed  as  an 
indispensable  rule  to  be  observed  in  pleading.  But  I  do  not 
consider  the  course  adopted  by  the  plaintiffs  by  demurring  will 
lead  to  that  desirable  end,  or  that  they  are  obliged  from  the 
present  state  of  the  pleiidings  to  demur  in  order  to  place  the 
ground  of  their  action  clearly  on  the  recoixJ.  In  my  opinion 
they  might  do  so  in  their  replication  without  departing  from 
the  substance  of  their  declaration.  I  consider  the  defendants 
should  not  be  obliged,  at  present,  to  amend  their  pleadings  by 
affirming  and  particularly  defining  the  cause  of  the  alleged 
damage  complained  of  by  the  plaintiffs ;  and  that  no  sufficient 
grounds  arc  present  on  the  pleadings  to  support  the  plaintiffs 
in  their  demurrer  to  the  pleas  filed  by  defendants. 


Hon.  Mk.  Justice  Pinsent: 

I  am  of  opinion,  upon  the  authority  of  Wyld  v.  Pickfard  and 
other  cases,  that  the  view  of  the  matter  taken  by  Mr  Justice 
Little  is  correct,  and  that  the  defendants  are  entitled  to  judg- 
ment upon  demurrer,  with  leave  to  the  plaintiffs  to  plead  over 
upon  the  usual  terms. 

Attorney  General  and  Mr,  Morismi  for  plaintiffs. 

Sir  TV.  V,  Whitetvay  and  Mr,  Johnson  for  defendants. 
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1886,  May,    Hon.  Mr.  Justice  Pinsent,  D.C.L. 

License  Acts — MagistrcUe's  decisum—Xew  ei>idence — Appeal, 

Where  a  party  having  boen  convicted  of  a  breach  of  the  License  Act,  on  the 
evidence  of  a  hired  informer,  appealed  from  the  magistrate's  decision  and 
tendered  the  evidence  of  the  informer  to  contradict  what  he  had  sworn  to  in 
the  Court  below,  and  also  evidence  of  witnesses  not  previously  called. 

ire2(i— That  to  establish  such  a  practice  would  be  to  encourage  pexjury  and  the 
getting  up  of  corrupt  defenses.  A  case  may  be  remitted  back  on  the  dis- 
covery of  important  evidence  not  available  before.  It  would  be  unfair  to 
reverse  a  decision  on  evidence  which  the  tribunal  convicting  had  no  oppor- 
tunity of  considering. 

Mr.  Wood  appeared  for  appellant  Thomey,  who  had  been 
•convicted  and  fined  $50.  He  excepted  upon  the  ground  that 
the  finding  was  contrary  to  evidence ;  that  the  principal  wit- 
ness (a  hired  informer)  was  now  ready  to  swear  that  he  had 
before  sworn  falsely ;  and  that  there  were  other  witnesses  tD 
jsbow  that  he  had  done  so. 

I  am  asked  for  the  first  time  to  establish  the  precedent  of 
permitting,  on  an  appeal  of  this  nature,  a  witness,  who  swore 
to  one  thing  in  the  couit  below,  to  be  now  examined  here  for 
the  purpose  of  declaring  that  he  had  before  perjured  himself, 
^nd  also  to  hear  other  witnesses  who  might  have  been  examined 
on  the  trial  of  the  original  complaint. 

I  must  decline  to  permit  any  such  dangerous  practice.  In 
the  first  place,  how  am  I  to  know  whether  the  self-accusing 
witness  told  the  truth  then  or  is  about  to  tell  it  now  ?  His 
testimony  would  be  now  worthless.  To  allow  the  re-produc- 
tion of  this  witness,  and  the  examination  of  fresh  ones  who  in 
this  case  were  available  before,  would  be  merely  an  encourage- 
ment to  perjury  and  subornation  of  perjury  and  the  getting  up 
of  corrupt  defences  after  a  lapse  of  mouths.  Moreover,  it 
would  be  unfair  to  the  original  tribunal  to  allow  its  decision  to 
be  reversed  on  appeal  upon  evidence  which  it  had  never  had 
an  opportunity  of  considering.  A  case  might,  under  rare  cir- 
cumstances, be  remitted  back  if  justice  required  it,  from  dis- 
covery of  important  evidence  not  before  available. 

Now,  with  regard  to  the  decision  itself,  the  Supreme  Court 
has  already  held  on  several  occasions  that  it  would  not  inter- 
fere with  the  decision  of  a  magistrate  upon  matters  of  fact 
unless  liis  judgment  was,  on  the  face  of  the  testimony,  so 
grossly  unjust  or  perverse  that  it  could  in  no  view  be  reason- 
ably upheld.     In  fact  the  Court  of  Appeal  regulates  itself  in 
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such  cases  on  similar  principles  to  those  which  affects  it  io 
dejiling  with  the  verdict  of  a  jury.  The  magistrate  of  experi- 
ence and  familiar  acquaintance  with  local  circumstances  and 
persons  must  generally  be  taken  to  be  the  best  judge  of  the 
evidence  in  such  cases.  The  present  conviction  was  amply  sus- 
tained by  the  evidence  he  had  before  him,  and  it  appears  that 
this  is  the  third  conviction  against  the  same  person. 

His  Lordship  concluded  by  suggestieg  that,  if  as  a  matter  of 
fact  an  injustice  had  been  done  uirough  the  perjured  testimony 
of  the  informer,  it  was  open  to  the  appellant  to  lay  a  complaint 
against  him  and  have  him  prosecuted  for  perjury ;  and,  no  doubts 
if  that  prosecution  were  followed  to  conviction  the  Crown  would^ 
at  least  the  judge  would  recommend,  that  the  Crown  should  re- 
mit to  the  appellant  the  fine  imposed  upon  him.  The  appeal 
must  be  dismissed,  but  without  costs,  as  the  complaint  has  been 
made  upon  the  information  of  a  hired  informer. 

Mr.  Wood  for  appellant. 

Mr,  Moi-ison  for  Constable  Forward. 


DORAN  V.  POWER. 
1886,  Juru.    PiNSKNT,  J. ;  Little,  J. 

Fisheriet  Ad^Conttruetion  of—Setting  net  mooringa^Appeal. 

Where  a  iwriy,  in  accordance  with  the  provisions  of  the  Coast  Fisheries  Act,, 
set  his  moorings  and  cod-net,  but  fearing  injury  from  ise  took  in  his  net,. 
leaving  his  moorings,  which  were  afterwards  carried  away  by  stress  of  weather. 
Shortly  after  other  moorings  were  set  in  the  same  place  by  another  party  The 
first  party  to  occnpy  the  ground  claimed  in  an  action  against  the  second  party 
that  he  had  the  right  to  return  as  he  did  and  reset  the  trap  so  taken  up. 

Held — ^That  under  the  case  as  stated  the  first  party  lost  and  never  after  aoquireil 
his  original  place  as  against  an  intervener. 

This  is  a  case  stated  for  the  opinion  of  this  court  upon  the 
construction  of  the  ninth  section  of  the  47th  Vic,  cap.  8,  "  An 
Act  to  amend  the  law  relating  to  the  Coast  Fisheries." 

The  facts  are  shortly  these :  plaintiff  set  his  moorings  and 
eod-net  on  the  20th  of  April,  and  on  the  25th,  apprehending 
damage  from  drift  ice,  he  removed  his  net,  leaving  his  moorings^ 
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It  appears  from  the  case  that  any  visible  evidences  of  these 
moorings  disappeared  before  the  5th  of  May,  although  the 
plaintiff  contends  that  some  of  them  continued  there  sunk. 

On  the  morning  of  that  day  the  defendant  set  moorings  in 
the  place  so  previously  occupied  by  the  plaintiff.  Subsequently, 
on  the  same  morning,  plaintiff  proceeded  to  the  spot  and  there 
reset  his  moorings,  claiming  the  place  by  virtue  of  previous  oc- 
cupation Power,  however,  proceeded  to  moor  his  net  to  the 
exclusion  of  Doran. 

On  the  7th  of  May,  by  reason  of  ice.  Power  took  up  his  net,, 
leaving  his  mooring.  He  reset  his  net  on  the  10  th.  Doran 
(the  plaintiff)  set  his  net  close  by  on  the  11th,  and  prosecutes 
Power  (defendant)  for  interfering  with  his  rights,  acquired,  as 
he  contends,  under  the  ninth  section,  by  reason  of  his  prior 
occupation  commenced  on  the  20th  of  April  and  resumed  on 
the  5th  of  May. 

The  magistrates  hold  that  the  plaintifif,  having  removed  hi& 
net  from  fear  of  danger  from  ice,  the  cod-net  not  having  suf- 
fered damage,  and  consequently  not  having  been  "  Uiken  up  for 
the  purpose  of  repairs,"  and  the  signs  of  mooring  having  dis- 
appeared from  the  surface,  lost  his  right  to  the  place  as  against 
another  succeeding  in  afterwards  first  setting  out  his  moorings 
there. 

Moreover,  they  hold  that  the  plaintiff  failed  to  set  out  his 
net  within  the  four  days  limited  by  the  ninth  section. 

With  the  matters  of  fact  we  have  no  concern  so  long  at  least 
as  there  was  evidence  upon  which  to  adjudge  one  way  or  the 
other. 

What  we  are  asked  to  decide  as  a  matter  of  law  is,  whether 
a  person  having  taken  his  chance  of  the  weather  and  other 
conditions,  and  as  a  matter  of  personal  judgment,  fearing  dam- 
sgQ  from  ice,  having  removed  his  nets  and  afterwards  lost  sight 
of  his  moorings,  can  claim  the  right  of  return  to  the  place  as 
against  another  having  the  luck  to  precede  him  in  setting  out 
other  moorings. 

The  section  nine  is  as  follows : — 

"IX. — If  any  person  shall  set  out  moorings  on  any  of  the  iishing 
gronnds  of  this  colony  or  its  dependencies  in  order  to  secure  the  place 
where  such  moorings  are  set  for  the  setting  of  any  of  his  cod-traps,  cod- 
nets,  or  bultows,  and  such  person  shall  fail  to  set  such  cod-traps,  cod-nets, 
or  bultows  in  such  place  within  four  days  after  setting  out  such  moorings, 
it  shall  be  lawful  for  any  other  person  who  may  desire  to  secure  the  place 
where  such  moorings  are  set  for  the  setting  of  his  cod- traps,  cod-nets,  or 
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biiltows,  to  remove  8ucb  mooiings,  and  there  to  set  bis  own  moorings,  or 
•cod-traps,  cod-net^,  or  bultows,  and  thereupon  such  person  shall  in  his 
turn  become  liable  to  the  provisions  of  this  section  :  Provided,  that  it 
Auy  person,  after  setting  any  moorings,  shall  be  bona  fide  prevented  by 
stress  of  weather  from  setting  his  ood- traps,  cod-nets,  or  biutows  within 
the  said  four  davs,  such  period  shall  be  computed  from  the  time  at  which 
the  weather  shall  admit  of  his  setting  such  cod-traps,  cod-nets,  or  bultows : 
Poovided  also,  that  when  any  person,  having  net  a  cod-trap,  cod-net,  or 
bultow,  the  same  shall  become  damaged  to  an  extent  rendering  it  neces- 
sary that  it  be  taken  up  for  the  purpose  of  repairs,  he  shall  not  thereby 
forfeit  his  right  to  reset  his  cod-trap,  cod-net,  or  bultow  in  the  place  from 
whence  it  has  been  taken  up." 

The  court  is  of  opinion  that  the  view  taken  by  the  magis- 
trates of  the  construction  of  the  section  is  correct,  in  so  far  as 
the  reciprocal  rights  of  the  parties  would  be  civilly  affected, 
and  that,  under  the  case  as  stated,  the  plaintiff  lost  and  never 
after  re-acquired  his  original  place  as  against  an  intervener ; 
but  on  looking  into  the  Act  we  fail  to  discover  where  provi- 
sion is  made  for  any  penal  proceeding  in  the  nature  of  the 
complaint  set  out  in  the  case,  which  runs  as  follows : 

"  For  that  the  plaintiff  was  entitled  under  the  terms  of  section  9  of  Act 
47  Vic,  cap.  8,  to  a  certain  place  in  or  near  Outer  Cove  in  the  said  dis- 
trict, for  setting  his  cod-net,  but  the  defendant  unlawfully  took  and  oc- 
4iupie<l  such  place,  and  there  so  set  his  cod-net  as  to  hinder  and  prevent 
the  plaintiff  from  using  the  said  place  for  his  fishery,  contrary  to  the  form 
of  the  statute.'' 

Now,  the  t€nth  section  of  the  Act  provides  that  "  any  person 
who  shall  violate  any  of  the  provisions  of  this  Act  shall  be 
subject  to  a  penalty  not  exceeding  $50,  and  all  nets  and  con- 
trivances set  contrary  to  the  provisions  of  this  Act  shall  be 
forfeited,  &c." 

The  ninth  section,  under  which  this  complaint  is  said  to  be 
made,  prescribes  and  defines  the  previously  uncertain  or  unde- 
fined rights  of  paities  in  the  sea  in  some  particulars  during  the 
prosecution  of  the  fisheries,  and  contains  no  provision  for  the 
violation  of  which  any  peraon  shall  be  subject  to  a  penalty 
upon  complaint  before  a  magistrate. 

This  section  is  declaratory,  not  penal 

The  eighth  section  describes  the  criminal  offence,  which  pro- 
hibits the  setting  of  cod-nets  in  other  than  certain  positions 
with  regard  to  cod-traps  and  other  cod-nets,  and  there  are  seve- 
ral other  provisions  of  a  like  kind  in  other  sections,  the  viola- 
tion of  which  may  be  the  subject  of  penal  proceedings. 

It  is  impossible  for  us  to  overlook  the  radical  defect  in  the 
proceedings  brought  under  our  notice  here,  and  we  have  to 
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•direct  that  the  magistrates  have  no  criminal  jurisdiction  in  the 
'Case  before  them,  that  it  does  not  come  within  the  penal  pro- 
visions of  the  statute. 

Mr.  Johnson  for  plaintiff. 
Mr.  Carty  for  defendant. 


In  re  tucker,  et  al.,  ex  parte  MARINE 
INSURANCE  CLUB. 

1886,  June.    Hon.  Mr.  Justice  Pinsent,  D.CL. 

Insolvency — Insurance  Club  rules — Exceptionsy  master's  report  on — Contribution  of 
trustee  to  Club — Preferential  daim. 

One  of  the  rales  of  a  Mutual  Marine  Insurance  Club  provided  that  "the  club 
would  have  a  lien  on  each  vessel  insured  lor  a  proportion  of  all  losses  for  tho 
year.*'  The  insolvent  was  owner  of  three  vessels,  but  the  trustees  of  his  estate 
refused  to  pay  the  contribution  as  preferential,  but  offered  the  ordinary  divi- 
dend.   On  an  ex  parte  hearing, 

Held—ThtX  such  a  lien  or  chai^  must  faiL  That  it  is  not  in  the  nature  of  au 
equitable  mortgage.  That  it  is  an  uncertain  contract,  ambiguous,  and  not 
capable  of  being  enforced.  To  give  effect  to  such  a  contract  would  be  contrary 
to  the  policy  of  the  Merchants*  Shipping  Acts. 

This  matter  comes  before  us  upon  an  exception  to  the  master's 
report,  viz. : 

"That  the  master  ought  tp  have  reported  that  the  third  rule  of  the  club 
•creates  a  charge  upon  the  vessels  the  property  of  the  estate,  insured  in  the 
^lub,  and  upon  tne  proceeds  of  the  sale  of  the  vessel,  such  as  would  be 
enforced  in  equity." 

There  had  been  a  reference  of  accounts  and  of  the  claims 
upon  the  estate  to  the  master,  and  it  appeared  that  upon  the 
declaration  of  insolvency,  Messrs.  Tucker  and  Cameron  owned 
and  possessed  three  vessels,  the  lona,  the  Pioneer,  and  the 
Friend  of  Fogo,  insured  in  the  year  1883  in  the  Mutual  Insu- 
rance Club  of  Conception  Bay. 

Several  vessels  insured  in  that  club  in  the  same  year  were 
lost,  and  the  proportion  of  contribution  to  which  the  insolvents 
were  liable  on  account  of  the  above-named  three  vessels,  so 
insured  by  them,  amounted  to  £78  12s.  lOd. 

The  club  declined  to  accept  the  general  dividend  declared  by 
the  insolvent  estate,  and  claimed  to  be  entitled  to  payment  in 
full  upon  the  ground  that  they  possessed  in  the  three  ships 
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which  formed  part  of  the  assets  of  the  esttite  an  interest  which 
would  be  enforced  preferentially  as  an  equitable  charge  or  lien, 
and  that  they  were  consequently  entitled  to  be  paid  in  full  out 
of  the  proceeds  realized  by  those  ships. 

For  that  purpose  the  club  relies  upon  the  concluding  clause 
of  its  third  rule,  which,  after  setiiiig  out  the  reciprocal  liabi- 
lities of  members  of  the  club  to  pay  their  proportions  of  losses 
according  to  the  valuation  of  the  vessels  insured,  provides  aS' 
follows : 

**An(l  for  all  contributions  required  under  this  rule  tbe  society  shall 
have  a  lien  on  each  vessel  for  her  respective  proportion  of  all  losses." 

This  ingenious  attempt  to  create  interchangeably  a  lien  or 
charge  in  favor  of  all  contributing  members  of  the  club  upon 
the  vessels  owned  by  such  of  the  underwriters  as  had  not  them- 
selves suffered  loss  is  in  my  judgment  one  which  for  various 
reasons  must  fail 

It  is  contended  that  the  clause  amounts  in  effect  to  an  equi- 
table mortgage ;  that  for  instance,  a  purchaser  with  notice  of 
this  rule,  would  be  bound  by  it  and  would  take  his  property  in 
the  ship  of  a  contributing  owner,  subject  to  the  liability  of  the 
vendor  to  pay  his  proportion  of  the  general  losses ;  and  that  a 
court  of  equity  would  decree  some  sort  of  specific  performance 
which  would  affect  the  corpus  of  the  ship  or  her  specific  pro- 
ceeds. 

There  are  preliminary  objections  which  are  fatal  to  this  con- 
tention. 

To  enable  a  court  of  equity  to  recognize  a  charge  of  that 
kind  for  its  enforcement,  the  contract  must  he  certain  and  un- 
ambiguous, and  such  as  could  effectually  be  carried  out  by  re- 
ference to  the  clear  meaning  and  intention  of  the  parties. 

Here,  while  the  contract  professes  to  create  a  lien  which  is 
to  opemte  infuturo,  and  is  contingent  upon  accidental  circum- 
stances, and  upon  the  observance  or  non-observance,  the  failure,, 
or  otherwise  of  a  variety  of  stipulations  which  appeair  in  the 
rules  of  the  club,  it  is  silent  as  to  the  manner  in  which  the 
charge  is  to  be  constituted  and  as  to  what  form  and  fashion  it 
is  to  take. 

Moreover,  it  is  attended  with  the  almost  insuperable  diffi- 
culty that  to  give  effect  to  it  at  all,  there  must  be  a  conveyance 
of  his  ships  by  every  underwriter  to  all  the  others,  and  that 
during  the  whole  period  of  insurance  the  owners  and  all  others 
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would  be  pnicticnlly  debarred  from  any  disjiosition  of  the  right 
of  property  in  the  ships 

Again,  in  this  case  the  specific  perforuiunce  is  sought  when 
it  has  ceased  to  be  possible  to  place  all  the  parties  concerned 
in  the  condition  for  which  it  is  assumed  they  stipulateil  at  the 
time  of  entering  into  the  j^re^ment,  as  several  vessels  have 
been  lost,  and  many  others,  no  doubt,  have  changed  hands  or 
have  been  otherwise  encumbered. 

But  assuming  that  it  was  possible  to  overcome  these  objec- 
tions, which  to  my  mind  are  fatal  and  sufficient  to  dispose  of 
the  case,  it  is  contended  that  there  would  be  nothing  contmry 
to  the  policy  of  the  Merchant  Shipping  Acts  in  giving  effect  to 
the  conti-act,  as  etjuiUible  interests  in  ships  are  now  as  between 
parties  in  privity  expressly  recognized  and  reserved,  and  that 
the  trustees  in  insolvency  could  take  no  greater  property  than 
was  possesssed  by  the  insolvent  himself,  and  that  they  take 
subject  to  the  equities  which  would  have  been  enforced  against 
him. 

True  it  is  that  by  the  terms  of  the  present  Merchant  Ship 
ping  Acts,  which  are  of  universal  application  to  British  ship- 
ping, that  without  prejudice  to  the  powers  of  legal  disposition 
contained  in  the  statutes,  "  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein  in  the  same  manner  as  equities  may  be  enforced  agjiinst 
them  in  respect  of  any  other  personal  property,"  25  <l'*  20  Vic, 
cap.  Go,  sec.  3  ;  and  under  these  provisions  it  has  been  held  that 
simple  equitable  assignments,  even  by  deposit  of  title  deeds 
with  notice,  will  prevail  against  assignees  in  l>ankruptcy,  in 
cases  in  which  the  property  is  not  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy. 

While,  however,  such  equities  are  recognized  under  the  pro- 
visions of  the  Merchant  Shipping  Act,  it  must  be  observed  that 
these  Acts,  while  they  provide  strictly  for  the  legal  transfer  and 
devolution  of  property  in  ships,  nowhere  prescribe  the  extent 
or  define  the  limits  of  the  equitable  rights  which  may  prevail 
by  virtue  of  the  reservations  so  made  in  the  statutes. 

This  is  left  to  the  exercise  of  the  equitable  jurisdiction  liav- 
ing  control  over  the  parties  and  the  subject-matter ;  and  thus 
it  is  that  courts  of  equity  hold  under  the  application  of  the 
statutory  bankruptcy  law  in  England  that  assignees  in  bank- 
ruptcy take  the  property  of  the  bankrupt  subject  to  existing 
equitable  rights. 
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With  equal  reusuii  such  claitus  in  equity  are  here  in  cases  of 
declarations  in  insolvency  subject  to  the  provisions  of  our  in- 
solvent law  and  of  our  registration  acts,  so  far  as  the  latter  are 
to  be  read  with  the  former. 

There  must  be  judgment  against  the  claim  of  the  Marine  In- 
surance Club  for  payment  in  full  of  the  insolvents'  contributory 
proportions  of  losses  upon  ships  in  the  year  188;>. 

The  Attorney  General  (  Winter),  for  the  club. 
Mr  McNeill/,  Q.  C,  for  the  insolvent  estate. 


L\  KE  JAMES  JOY. 
1886,  Jnnc.    Hon  Mr.  Justice  Little. 

Insolvtncy — Petition  fur — Projxrty  of  in solv4^nt  previously  mortgaged  to  j>ftitioner — 
Title — M  isrepresentat  ion. 

The  mortgagor  to  secure  to  his  merchant  ]iaymeut  of  a  lai^  indebtedness  mort- 
gaged his  proi)erty  situate  in  the  Dominion  of  Canada,  the  mortgagor  to  remain 
in  possession  and  pay  off  consideration  in  five  years.  The  law  agents  of  the 
mort«;agees  at  Qneheo  advised  after  execution  of  mortgage  that  the  title  of  pro- 
I)erty  conveyed  was  defective.  Tlie  mortgagees  petitioned  for  the  mortgagors 
insolvency,  treating;  tlie  mortgage  as  a  nullity. 

Held — Tliat  opinion^  of  t'ounsel  are  wholly  insuHieicnt  to  sustain  charge  of  misre- 
l)rvseiiUtion  of  title,  and  do  not  warrant  mortgagees  in  treating  their  dee<l  as  a 
nullity  and  thus  enabling  them  to  treat  the  mortgagors  indebtedness  as  one 
recoverable  xu  prirsenti.     Petition  dismissed. 

In  this  matter  an  application  has  been  made  on  the  petition 
of  George  A.  Hutchings,  acting  as  agent  and  on  behalf  of  Messrs. 
Job  Brothers,  supplying  merchants,  to  have  Captain  James  Joy, 
their  planter,  declared  insolvent,  under  and  by  virtue  of  the 
provisions  of  title  25,  cap.  20,  Consolidated  Statutes. 

From  the  said  petition  and  schedule  it  appeared  that  Joy  was 
indebted  to  Job  Brothers  &  Company  in  the  sum  of  £5,800,  or 
$23,200  00,  and  his  assets  were  estimated  at  the  probable  value 
of  £1,294,  or  $5,177.00 ;  on  this  statement  and  on  motion  of 
counsel  the  usual  provisional  order  was  made  for  the  hearing 
of  the  inquiry  and  the  examination  of  the  parties  interested. 

In  the  course  of  the  lengthened  examination  of  Mr.  Hutchings, 
it  was  shown  that  Joy  had  been  supplied  by  Job  Brothers  for 
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the  past  twelve  or  fifteen  years,  in  the  airrying  on  and  prosecu- 
tion of  an  extensive  fishery  at  and  from  Cariboo  Island,  situate 
in  the  Straits  of  Belle  Isle,  and  within  the  territory  of  the  Do- 
minion of  Canada ;  that  all  of  tlie  lands,  chattels,  and  effects 
stated  in  the  schedule,  comprising  the  assets  of  Joy,  were  at 
Cariboo,  and  consequently  without  the  jurisdiction  of  the  su- 
preme court  of  this  island. 

The  only  creditors  claiming  against  Joy  were  Messre.  Job- 
Brothers  in  the  present  application,  and  from  the  evidence  in 
support  of  the  petition  and  counsel's  stfitemeuts,  it  appeared 
that  on  or  about  the  21st  day  of  December  last  there  was  an 
adjustment  of  accounts  between  the  parties  and  a  final  armnge- 
ment  arrived  at  for  the  liquidation  of  a  compromise  of  Joy's 
indebtedness,  the  terms  and  conditions  of  which  were  reduced 
to  writing  and  emlwdied  in  a  deed  of  mortgage  duly  entered 
into  and  executed  by  them. 

The  position  and  relations  of  the  parties  under  this  mortgage 
are  clearly  defined,  and  nineteen  thousand  two  hundred  dollars 
was  tlie  agreed  amount  of  the  indebtedness  of  Joy  before  enter- 
ing into  the  mortgage. 

On  reference  to  the  deed  of  mortgage  it  is  found  that  to  secure 
the  payment  of  the  then  agreed  indebtedness  to  the  mortgagees, 
and  in  consideration  of  further  advances  to  the  extent  of  four 
thous^md  dollars  to  be  made  by  them  to  him,  the  mortgagor 
covenanted  and  agreed  to  re-pay  the  whole  amount  at  the  ex-, 
piry  of  five  years  from  the  date  of  the  deed,  and  as  a  security 
therefor  assigned  and  conveyed  his  interest  in  the  land,  fishing- 
room  and  chattels  then  owned  by  him,  and  situate  at  Cariboo 
Island.  The  mortgage  contains  all  the  usual  covenants  for  good . 
title  and  further  assurance,  &c.,  &c.,  and  provides  that,  until 
default  should  be  made  in  the  payment  of  said  indebtedness, 
the  mortgagor  was  to  remain  in  possession  of  the  mortgaged 
premises. 

It  further  appeared  in  evidence  that  after  the  execution  of 
this  mortgage  by  all  the  parties,  it  was  transmitted  by  the  mort- 
gagee for  the  purposes  of  registration  in  the  proper  office  or 
department  at  Quebec,  the  lands  and  chattels,  as  was  alleged, 
being  within  that  county  in  Canada. 

The  law  agents  of  the  mortgagees  at  Quebec,  on  the  receipt 
of  the  mortgage,  communicated  with  them,  and:  as  is  stated, 
entertained  an  unfavorable  opinion  of  the  title  of  the  mortgagor 
to  the  property  so  conveyed,  and  regarded  it  as  wholly  insecure 
and  insufficient.      Thereupon  the  mortgagees  considered  they 
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were  justitied  in  treating  the  deed  as  a  nullity,  and  all  arrange- 
ments, undertakings  and  covenants  thereby  made  and  entered 
into  are  considered  by  them  as  of  no  further  force,  value,  or 
effect,  and  that  the  parties  were  relegated  to  the  position  of 
debtor  and  creditor,  whicli  they  held  towards  each  other  befoi*e 
the  execution  of  the  deed.  They  also  considered  they  were  jus- 
tifiedj  without  further  proceedings  on  the  deed,  to  make  this 
iipplication  in  insolvency  in  the  protection  of  their  interests  and 
the  security,  for  the  benefit  of  the  creditors,  of  the  pix)perty 
iind  assets  of  the  mortgagor. 

To  support  a  charge  of  misrepresenUition  as  to  title,  and  the 
consequent  alleged  want  of  consideration  for  entering  into  the 
iigreement  as  embodied  in  the  mortgage,  an  application  is  now 
made  for  an  order  for  a  commission  to  issue,  under  which  evi- 
dence of  professional  legal  experts  may  be  obtained  in  Canada. 

Pending  these  proceedings  ini  nsolvency,  it  appears  an  action 
jsit  law  has  been  brought  by  Joy,  in  which  all  the  matters  and 
claims  now  in  (question,  and  the  rights  of  the  parties  both  in 
law  and  equity,  will  foim  the  subject  of  contention  and  final 
adjudication. 

From  the  deeds  produced  by  the  parties  at  this  hearing  Joy 
appears  to  have  purchased  the  land  and  fishing-room  in  question 
from  the  Ladies'  Missionary  Association,  of  Zion  Church  in 
Montreal,  some  twelve  or  fifteen  years  ago,  and  to  have  le:ised 
^.a  portion  of  it  to  the  mortgagees,  who  have  there  erected  build- 
ings and  valuable  machinery  for  the  manufacture  of  fish  manure, 
and  no  question  of  title  has  been  raised  nor  has  anything  oc- 
curred to  disturb  the  parties  in  the  quiet  and  full  possession  of 
the  property. 

And  from  the  character  of  the  pleadings,  alrejidy  the  subject 
of  argument  in  that  aiuse  by  counsel  before  the  judges,  it  is 
manifest  a  commission  will  be  moved  for  to  obtain  the  evidence 
now  sought  for. 

Under  all  of  these  circumstances  and  on  view  of  the  evi- 
dence, both  oral  and  documentary,  produced  in  the  course  of 
these  proceedings,  I  do  not  consider  I  am  justified  in  further 
continuing  the  inquiry  into  the  alleged  insolvency  of  this  party 
under  the  petition  now  on  file.  I  cannot  agree  in  the  view 
taken  by  petitioners  of  the  position  they  now  assume  to  hold 
towards  the  mortgagor  in  consequence  of  the  representations 
of  their  legal  advisers  in  Canada  on  the  title  of  Joy  to  the 
land,  etc.,  conveyed  to  them.  These  opinions  of  counsel  are 
wholly  insufficient  to  sustiiin  the  cliarge  of  misrepresentation 
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as  to  title,  and  do  not  warrant  the  petitioners  in  ignoring  their 
deed  and  regarding  the  iebt  as  one  recoverable  in  prcesenti,  nor 
would  this  alleged  indebtedness  alone  justify  proceedings  in  in- 
solvency, and,  so  far  as  their  interests  are  concerned,  no  order 
made  in  this  application  could  vest  the  right  and  title  in  the 
Cariboo  Island  property  in  them,  it  being  outside  the  jurisdic- 
tion of  our  courts  of  law. 

I  cannot,  on  the  evidence  adduced,  or  on  that  suggested  as 
available,  recognise  any  power  or  authority  vested  in  a  judge 
acting  under  the  provisions  of  our  laws  on  insolvency  which 
would  justify  him  in  setting  aside  that  deed  of  mortgage,  so 
deliljeratcly  entered  into  and  so  solemnly  executed,  and  by  de- 
-claring  it  a  nullity  enable  him  to  place  the  parties  in  the  origi- 
nal position  they  held  as  simple  debtor  and  creditor. 

In  rescinding  the  order  granted  originally  nu  the  grounds  set 
out  in  the  petition  and  discontinuing  tlu-t*  pnxeedings  in  in- 
solvency, I  might  express  my  regret  that  the  pui  ties  should 
now  cast  aside  the  amicable  business  relations  existing  for  such 
a  number  of  years,  and  the  friendly  spirit  wl  ich  evidently 
actuated  them  in  entering  into  a  provident  and  satisfactory 
arrangement,  which,  if  carried  out  in  good  faitli,  would  appa- 
rently be  for  their  mutual  benefit  and  advantage. 

I  trust  they  may  see  their  way  to  an  adjustment  of  their 
present  differences,  and  thereby  save  themselves  from  the  an- 
noyances and  costs  involved  in  the  protracted  litigation  sure  to 
follow  on  the  course  now  evidently  contemplated  by  both  sides. 

I  reserve  the  question  of  costs  for  further  consideration. 

I  shall  sign  the  formal  order  for  discharging  the  petition  and 
order,  when  prepared  by  counsel. 

Mr,  KerUy  Q.  C,  for  petitioner. 

Sir  W,  V,  Whiteway,  Q,  C,  for  James  Joy. 
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1886,  August.    Little,  J. ;  Pinsext,  J. 

Mmphyei^s  lutbilUy — Negligence  and  incompetency  feUotc-servanta — Common  em- 
ployment—Contrttnitory  negligence — Negligence  of  employer—Damages, 

A  workman  engaged  on  a  steam  scow  had  his  foot  taken  off  whilst  in  the  execu- 
tion of  his  duty,  through  failure  on  the  part  of  his  employer  to  select  compe- 
tent fellow-servants  and  superintendents.  In  an  action  for  damages  a  jury 
found  a  verdict  for  $1,000.  On  motion  to  have  verdict  set  aside  on  the 
grounds  that  the  accident  arose  from  the  act  of  a  fellow-servant  in  the  course 
of  a  common  employment,  and  non-culpability  on  part  of  employer. 

Held — That  where  the  employer  retains  incomi)eteut  and  unqualified  servants 
and  an  accident  occurs  he  is  res^ionBible  to  his  employee,  though  not  so  under 
ordinary'  circumstances,  when  the  act  is  by  his  fellow-servant.  When  the  em- 
ployee entered  the  service  he  did  not  undertake  to  run  extraordinary  risks 
such  as  had  led  to  the  injury  complained  of. 

In  this  case  the  plaintiff,  Thomas  Bulger,  brought  his  action 
against  the  defendants  to  recover  damages  for  an  injury  sus- 
tained by  him  whilst  engaged  in  the  dischai^e  of  his  duties  as 
the  servant  of  defendants. 

The  declaration  contained  two  counts  and  set  out  "that 
plaintiff  became  servant  to  the  defendants,  as  attendant  with 
others,  upon  the  working  of  a  certain  steam  pile-driver  upon 
their  dock  in  St.  John's ;  that  defendants  should  take  due  and 
ordinary  care  not  to  expose  the  plaintiff  to  extraordinary  dan- 
ger and  risk  in  the  course  of  his  services.  Yet  the  defendants 
did  not  take  such  care,  but  so  negligently,  by  themselves  and 
their  servants,  worked  and  operated  the  said  pile-driver  that  a 
wheel  of  the  same  came  into  violent  contact  with  plaintiff's 
leg,  and  broke  and  shattered  it  so  as  to  necessitate  the  ampu- 
tation of  the  leg,  whereby,  &c." 

Also,  that,  &c.,  it  was  the  duty  of  defendants  "  to  take  pro- 
per and  reasonable  care  and  precaution  in  the  selection  and 
retaining  of  competent  servants  and  workmen  employed  in  the 
operation  of  the  said  pile-driver;  but,  regardless  of  the  pre- 
mises and  their  duty  in  that  behalf,  defendants  did  not  take 
such  reasonable  proper  care  and  precaution  in  such  selection, 
&c.,  whereby  and  by  reason  of  the  negligence  and  incompe- 
tency of  defendant's  servants  and  workmen,  the  plaintiff  whilst 
in  the  performance  of  his  duty  was  greatly  injured,  &c.,  by  the 
machinery  of  said  pile-driver,  &c." 

To  these  counts  the  defendant  pleaded  the  general  issue,  and- 
that  plaintiff  was  not  their  servant. 

The  action  was  tried  before  me  with  a  special  jury. 
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From  the  evidence  udduced  on  tha  trial  in  support  of  the 
plaintiff's  case,  it  appeared  he  was  engfiged  by  defendants  in 
the  month  of  May,  1883,  to  work  about  the  dock  the  defen- 
dants were  then  engaged  in  constructing  at  Biverhead,  in  the 
harbor  of  St.  John's.  He  was,  &c ,  *  *  *  *  * 
then  he  was  placed  on  board  a  scow  or  barge,  on  which  there 
was  a  steam  engine  used  for  the  purpose  of  pile-driving,  and 
was  there  engaged  in  moving  the  scow,  hooking  on  piles,  and 
other  work.  A  foreman,  named  Palmer,  directed  the  hibors  of 
plaintiff  and  other  workmen  so  engaged. 

Defendants  had  an  experienced  pile-driver  named  Carmody,. 
brought  from  New  York,  and  placed  in  charge  on  board  the 
scow  to  run  the  engine  by  which  a  large  hammer,  a  ton  in 
weight,  was  operated  and  used  in  driving  home  the  piles,  as 
they  would  be  arranged  and  placed  in  position  by  Palmer. 

Plaintiff'  stated  he  worked  on  the  scow  for  four  months. — 
Carmody  during  that  time  "  broke  in"  or  instructed  four  or  five 
"green"  or  inexperienced  men  as  pile-drivers,  and  these  subse- 
quently took  charge  of  separate  pile-driving  machines,  similar 
to  that  on  the  scow.  The  plaintiff  observed  that  Carmody, 
when  instructing  these  men,  would  take  hold  of  the  throttle  of 
the  engine  and  the  lever  of  the  drum  and  have  the  pile  hoisted, 
entered  in  ground,  struck  it  a  few  times  with  the  hammer,  and 
then  allowed  the  man  he  was  breaking  in  to  take  his  place  and 
complete  the  work  of  driving  the  pile.  Plaintiff  did  not  con- 
sider his  own  position  on  the  scow  as  a  laborer  as  attendant 
with  any  risk,  excepting  when  these  men,  or  green  hands,  were 
being  broken  in  to  their  work.  It  required  skilled  persons  to 
control  and  manage  the  engine  and  pile-driver.  If  the  men  at 
the  engine  were  not  sufficiently  vigilant  and  active,  the  rope 
attached  to  the  hammer  would  get  slack  on  the  pile  being 
struck,  and  probably  catch  around  the  engine  and  endanger 
the  safety  of  one  in  the  vicinity  of  the  engine.  The  plaintiff 
saw  this  occur  whilst  two  of  the  green  hands  were  being  in- 
structed, but  never  when  Carmody  was  running  the  engine, 
♦  *  ♦  This  was  the  risk  or  danger  to  be  guarded  against. 
*****  There  were  six  or  seven  hands  or  laborers 
engaged  with  the  plaintiff  on  the  deck  of  the  scow,  who  were 
under  the  orders  of  Palmer. 


The  plaintiff'  and  his  fellow-laborers  on  the  scow  received  as 
wages  $1.00  per  day ;  Carmody  received  $3.50,  and  these  com- 
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petent  to  manage  or  drive  the  engine  and  pile-driver  received 
$1/20  a  day. 

The  plaintiff  was  so  engaged  from  the  month  of  May,  1883, 
as  a  laborer  in  and  about  the  works  and  for  over  three  months 
on  the  scow,  up  to  the  7th  day  of  September  of  that  year,  when 
it  appeared  that  one  Ruthven,  employed  by  defendants,  was,  in 
the  forenoon  of  that  day,  as  a  "  green  hand,"  engaged  in  run- 
ning the  engine  on  board  the  scow ;  Carmody  was  sitting  out- 
side the  engine-house,  but  near  the  engine,  instructing  or 
"breaking  in"  Ruthven  as  a  pile  driver,  when  the  latter  al- 
lowed the  engine  to  "  liang  on  the  centre,"  that  is  to  say,  the 
piston  rod,  from  an  insufficiency  of  motion  in  the  fly  wheel, 
ceased  to  work  either  backward  or  forward,  and  remained  in 
a  horizontiil  position,  and  by  so  remaining  or  hanging  on  the 
centre  the  engine  ceased  to  act ;  to  set  it  in  motion  again  the 
fly  wheel  had  to  be  turned  half  way  round  with  the  hand,  and 
whilst  this  was  being  done  steam  should  have  been  shut  off. 
otherwise  with  steam  turned  on  the  person  so  turning  the  fly 
wheel  might  be  unable  to  get  clear  of  it,  and  in  danger  of  being 
injured  in  throwing  the  "  engine  off  the  centre." 

It  appeared  this  would  occur  with  Carmody  himself  as  well 
as  with  others  who  worked  the  engine,  and  plaintiff  had  been 
frequently  directed  by  Carmody,  and,  as  he  swore,  sometimes 
by  Palmer,  to  attend  and  "  throw  the  engine  off  the  centre," 
that  is,  to  half  turn  the  fly  wheel  and  again  set  the  piston  rod 
in  motion.  In  doing  this  he  would  sometimes  use  his  hand 
and  foot  in  the  same  manner  in  which  he  saw  Carmody  do  it, 
and  at  times  he  succeeded  in  doing  it  with  his  hand  alone. 
Plaintiff*  deposed  that  he  fulfilled  this  task  successfully  over 
a  hundred  times  whilst  he  was  on  the  scow,  and  on  this  occa- 
sion Carmody  called  out  to  him  by  name,  "Tom,  heave  the 
engine  off  the  centre."  Plaintiff  immediately  turned  and  saw 
that  Ruthven  had  been  endeavoring  to  raise  the  hammer,  which 
was  suspended  at  the  time  between  the  top  of  the  derrick  and 
the  top  of  a  pile  then  being  driven.  Carmody  was  only  a  few 
feet  from  the  engine,  and  plaintiff  in  obeying  the  order  acted 
precisely  as  he  had  done  on  previous  occasions,  but  Ruthven, 
instciid  of  turning  off  steam  as  had  been  done  by  Carmody, 
Palmer  and  others  when  engaged  in  the  same  work,  failed  to 
do  so,  and  plaintiff's  foot  was  caught  in  the  fly  wheel  and  in- 
stantly broken  off  above  the  ancle.  -Plaintiff  was  thereupon 
carried  to  hospital ;  his  foot  had  to  be  amputated.  The  defen- 
dants defrayed  the  medical  and  hospital  charges,  and  furnished 
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plaintiff  with  an  artificial  leg,  imported  by  them  at  considera- 
ble expense.  Plaintiff  on  being  able  again  to  move  about  was 
employed  by  defendants  about  their  dock  premises  until  late 
in  December,  when,  owing  to  some  misunderstanding  or  from 
a  desire  to  curtail  expenses,  they  discharged  him,  although,  as 
he  alleged,  defendants  had  promised  to  retain  him  in  their  ser- 
vices as  long  as  they  would  have  charge  of  the  dock  at  Saint 
John's,  &c.  *  *  *  That  two  of  the  defendants  were, 
from  time  to  time,  about  the  place  and  in  the  vicinity  of  the 
scow,  looking  after  the  pixMecution  of  the  work  as  it  pro- 
gressed Immediately  the  accident  occurred,  Carmody  sprang 
from  his  seat  and  shut  off  tlie  steam,  removing  Euthven  from 
the  engine,  and  telling  him  at  the  same  time  "  that  he,  Euthven, 
had  taken  off  Plaintiff's  leg." 

The  plaintiff  deposed  that  he  is  about  25  years  of  age,  and  is 
the  sole  support  of  a  widowed  mother  and  two  sisters. 

These  were  the  principal  facts  deposed  to  by  plaintiff,  and 
were  supported  by  the  testimony  of  the  witnesses  called  and 
examined  on  his  behalf,  viz. :  Step'n  Eogers,  Abraham  Anthony, 
Patrick  Turner,  and  William  Steers. 

At  the  close  of  the  plaintiff's  case,  Mr.  Kent,  Q  C,  moved 
for  a  non-suit  upon  the  grounds  hereinafter  particularly  set 
forth,  and  leave  was  reserved  to  move  for  a  rule  embodying 
these  exceptions,  but  in  the  meantime  the  Court  considered 
the  case  should  be  proceeded  with  The  learned  counsel  ad- 
di-essed  the  jury,  and  then  proceeded  with  the  evidence  for  the 
defence. 

This  evidence  was  set  out  in  examinations  rfe  bene  esse,  of 
William  E.  Simpson,  one  of  the  defendants,  Henry  W.  Cook, 
laborer,  and  the  oral  testimony  of  Joseph  Hatcher.  Mr.  Simp- 
son stated  Carmody  was  a  certificated  engineer,  and  thoroughly 
competent  and  reliable  in  every  way,  and  duly  qualified  to  take 
charge  of  any  engine.  He  had  chaise  of  the  machine  on  the 
scow  on  which  plaintiS  was  working  when  the  accident  occur- 
red ;  was  aware  of  Euthven  being  engaged  on  board  the  pile- 
driver  ;  entered  into  no  agreement  whatever  with  the  plaintiff 
after  he  came  from  hospital  to  resume  work,  to  give  him  con- 
stant employment,  nor  was  any  promise  or  understanding  made 
with  plaintiff  to  provide  for  him  in  any  way.  Plaintiff  had 
stated  to  defendant,  and  ,also  to  Cook,  that  if  he,  plainlift",  had 
not  been  in  liquor  he  would  not  have  lost  his  leg.  Carmody 
was  not  directed  or  appointed  to  train  or  "  break  in "  pile- 
drivers  ;  could  not  say  if  Euthven  had  been  broken  in  as  a  pile 
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driver  on  the  dock.  The  plaintiflF  had  no  right  to  have  any- 
thing to  do  with  the  engine.  No  one  but  Carmody  should  have 
the  control  of  the  engine.  Defendant  was  not  present,  but 
Carmody  reported  to  him  that  plaintiff,  without  being  ordered, 
*'  attempted  to  turn  the  engine  off  the  centre,  (steam  being  shtU 
off  at  the  throttle),  using  his  foot  on  the  wheel  in  which  it  was 
caught  and  dislocated  at  the  joint,  &c.  The  order  was  given  to 
Joseph  Hatcher,  the  foreman,  and  before  he  could  attend,  plain- 
tiff* had  volunteered  and  the  accident  occurred."  Defendants 
had  six  foremen  in  the  works  and  did  not  require  to  have  green 
hands  broken  in  as  pile  drivers.  Euthven  was  engaged  in  run- 
ning the  engine  in  hoisting  mud  out  of  the  dock ;  several  hands 
were  broken  in  to  run  the  engine,  that  is,  they  were  put  under 
competent  engineers  to  be  taught  the  running  of  engines,  but 
pile-driving  was  a  trade  in  itself.  Plaintiff  was  directly  under 
the  authority  of  Palmer.  Carmody's  orders  were  to  allow  no 
man  to  enterfere  with  the  engine.  Defendants  paid  plaintiff* 
his  full  wages  whilst  he  was  ill,  defrayed  medical  chai-ges  and 
cost  of  artificial  leg. 

The  witness,  Cook,  saw  Carmody  breaking  in  Euthven,  or  in- 
structing him  how  to  run  the  engine,  but  not  in  pile-driving, 
and  that  plaintiff  stated  that  if  he  had  not  been  in  liquor  he 
would  not  have  lost  his  leg. 

The  purport  of  the  testimony  of  Hatcher  was,  that  he  was 
the  fireman  at  the  engine  i-eferred  to ;     *  *  *  * 

that  Euthven,  who  was  being  instructed  by  Carmody,  held  the 
throttle  at  the  time  of  the  accident;  the  throttle  was  then 
jshut,  but  steam  may  have  been  in  the  throttle  on  engine  being 
caught  in  the  centre.  Carmody  gave  him,  Hatcher,  the  order 
to  "  heave  her  off  the  centre,"  and  did  not  order  the  plaintiff  to 
do  so ;  before  Hatcher  could  do  it  plaintiff  interposed,  put  his 
foot  in  the  spoke  of  the  fly  wheel ;  his  leg  wj\s  broken  off*  by 
his  so  interfering.  Plaintiff  was  frequently  desired  by  him 
not  to  interfere  with  the  engine ;  plaintiff  frequently  threw 
the  engine  off'  the  centre,  and  others  on  the  scow  also  did  so, 
at  the  instance  of  the  engineer  in  charge ;  "  Euthven.  after  the 
accident,  was  placed  on  another  engine  to  pile  drive;"  that 
plaintiff  was  as  sober  on  the  day  of  the  accident  as  he  was 
when  he  gave  his  eWdence,  and  witness  never  saw  the  sign  of 
liquor  on  him. 

This  comprised  the  evidence  for  defendants,  and  in  sending 
the  case  to  the  jury  the  judge  fully  reviewed  and  commented 
on  the  evidence,  and  directed  (xTder  alia)  that  if,  from  a  due 
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•consideratiou  of  the  evidence  and  circumstances,  they  were 
satisfied  that  the  plaintiff  contributed  by  his  negligence  or 
misconduct  to  bring  about  this  accident,  or  if  it  was  caused  by 
the  negligence  of  his  fellow-servant,  and  was  one  of  the  risks 
plaintiff  undertook  to  run  in  entering  defendant's  service,  or 
if  the  plaintiff  went  outside  the  scope  or  line  of  his  duty,  and 
without  orders,  voluntarily  interfered  with  the  engine,  and  by 
.   reason  thereof  the  misfortune  occurred,  their  finding  should 
l)e  in  favor  of  defendants.    Bift  if  they  should  consider  it  was 
solely  brought  about  by  and  through  the  want  of  skill  and  in- 
competence of  defendant's  hired  servant  in  the  performance  of 
his  duty  and  execution  of  defendants'  orders,  their  finding 
should  be  for  the  plaintiff,  &c.,  &c.     The  attention  of  the  jury 
was  also  drawn  to  the  nature  of  the  different  counts  in  the 
declaration,  and  the  operation  or  application  to  these  counts 
respectively  of  any  verdict  they  might  arrive  at. 

The  jury  returned  a  verdict  for  defendants  on  the  first  count 
and  S1,000  for  plaintiff  on  the  second  count. 

Subsequently  the  defendant's  counsel  took  a  rule  for  entering 
a  judgment  of  non-suit,  or  for  the  pending  of  a  new  trial  on 
the  grounds :  1st.  That  the  plaintiff  could  not  recover  against 
the  defendant,  as  he  and  the  person  charged  as  guilty  of  the 
alleged  negligence  were  fellow-servants  engaged  in  a  common 
employment,  and  there  was  no  proof  of  a  special  contract  be- 
tween plaintiff  and  defendants  which  would  give  him  a  status 
different  from  others  occupying  a  similar  position ;  2nd.  There 
was  shown  no  personal  interference  of  the  defendants,  or  any 
of  them,  in  the  work  at  the  time  of  the  accident ;  3rd.  That 
there  was  not  on  the  plaintiff's  part  any  aflBrmative  evidence 
of  n^ligence.  on  the  part  of  the  defendants  on  the  hiring  of 
the  fellow-servant  charged  with  negligence;  4th.  That  there 
was  no  evidence  of  the  incompetency  of  the  fellow-servant; 
and  his  grounds  for  a  new  trial  were :  that  evidence  was  im- 
properly admitted,  the  verdict  was  contrary  to  evidence,  and 
the  damages  excessive. 

This  rule  was  argued  during  the  last  post  terminal  sittings, 
and  after  much  consideration  we  have  arrived  at  the  conclu- 
sion that  there  was  sufficient  evidence  to  justify  the  jury  in 
finding  a  verdict  in  favor  of  the  plaintiff.  We  fully  appreciate 
the  force  of  the  authorities  and  rulings  cited  and  commented 
on  by  defendant's  counsel,  and  their  applicability  in  some  in- 
stances to  the  main  features  of  this  case.  The  court,  on  a 
review  of  the  evidence  and  in  applying  the  principles  declared 
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in  the  dicta  and  judgments  pronounced  in  the  variety  of  adju- 
dicated  cases  of  this  nature  and  character,  have  had  no  little 
difl&culty  and  hesitancy  in  deciding  that  the  verdict  herein 
should  remain  undisturbed.  The  grounds  urged  for  a  non-suit 
or  new  trial  and  specifically  set  out  in  the  rule  are  the  ordinary 
defences  emanating  from  or  out  of  the  relative  positions  of  ser- 
vant and  master,  and  may  be  briefly  described  as  a  traverse  of 
any  negligence  on  defendant's  part  of  the  common  employment, 
and  that  the  servant  had  contracted  to  take  upon  himself  the 
known  risks  attending  upon  the  engagement,  the  absence  of 
evidence  shewing  defendants  interfered  with  the  work,  or  that 
they  were  guilty  of  negligence  in  hiring  the  servant,  who,  as 
alleged,  directly  caused  the  accident.  Although  the  trials  of 
such  cases  are  not  of  frequent  occurrence  in  our  courts,  the 
rules  of  law  and  the  principles  governing  them  are  well  recog- 
nized. In  Add'n  on  Torts,  p.  399,  the  principle  is  generally 
stated  to  be,  "  That  where  several  servants  are  employed  by  the 
same  master  in  one  common  employment,  the  master  is  not 
responsible  for  injury  resulting  to  one  of  them  from  the  negli- 
gence of  another,  provided  the  master  has  taken  due  care  not- 
to  expose  his  servant  to  unreasonable  ^nsks,  and  has  been  guilty 
of  no  want  of  care  in  the  selection  of  competent  servants."  And 
on  the  subject  of  common  employment  we  find  it  laid  down^ 
"  That  a  servant  undertakes  as  between  him  and  the  master  to 
run  all  ordinary  risks  of  the  service,  including  tJie  negligence  of 
a  fellow-servant ;  Wiggett  vs.  Fox,  11  Ex,  83^2"  "  As  between 
master  and  servants  the  duty  of  the  master  is  to  take  care  that 
the  servants  whom  he  hires  shall  be  of  competent  skill  and  ordi- 
nary carefulness  ;  when  he  has  done  that  he  has  done  his  duty 
between  them ;"  31  i.  J.  C.  P.,  p.  30.  The  jury  has  found,  upon 
application  of  these  rules  or  principles  to  the  evidence,  that 
plaintiff  did  not  undertake  on  entering  defendant's  service  to 
run  a  risk  of  the  character  of  that  resulting  in  the  loss  he  suf- 
fered and  which  was  therefore  an  extraordinary  risk,  arising 
months  after  he  entered  on  his  duties.  It  appears  from  the 
evidence  that  Ruthven's  first  appearance  on  the  scow  was  dur- 
ing the  forenoon  of  the  day  on  which  the  misfortune  occurred, 
and  as  a  "green"  or  inexperienced  hand  he  was  placed  at  the 
engine  by  the  chief  engineer  to  be  instructed  or  broken  in.  His 
wages  were  more  than  these  paid  to  the  plaintifif  and  his  co- 
laborers  ;  their  respective  employments  or  duties  were  different, 
and  it  is  shewn  that  Ruthven  was  defendant's  hired  servant ; 
that  he  was  not  skilled  or  sufficiently  competent  to  perform  the 
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work  which  he  was  engaged  in  when  the  accident  occurred,  aa 
in  the  words  of  Hatcher,  defendant's  own  witness,  "  He  (Ruth- 
ven)  was  put  there  to  learn  the  way  to  drive  piles ;"  and  there 
appeal's  to  be  a  concurrence  of  testimony  that  it  would  require 
a  skilled,  capable  and  experienced  person  to  drive  or  attend  the 
engine.  Upon  this  and  other  testimony  the  jury  concluded 
there  was  n^ligence  and  a  want  of  care  in  the  selection  in 
this  instance  of  a  competent  servant,  and  that  the  defendants 
had  not  taken  due  care  not  to  expose  their  servants  to  unrea- 
sonable risk. 

As  to  the  contention  that  there  was  no  proof  of  any  personal 
negligence,  or  of  any  interference  of  defendants  with  the  work 
at  the  time  of  the  accident,  it  did  appear  in  evidence  that  de- 
fendants, or  two  of  them,  personally  superintended  the  general 
operations  or  laboi-s  of  those  engaged  in  their  works,  aud  their 
engineers  and  superintendents  attended  to  the  discharge,  in 
detail,  of  certain  duties  allotted  to  them,  and  reported  thereon 
to  defendants.  Two  of  these,  Carmody  and  Palmer,  appear  to 
have  been  in  charge  of  this  particular  part  of  the  work,  and 
Ruthven,  another  servant,  was  running  the  engine,  when,  thro*^ 
his  "  unskilfulness  and  incompetence,"  as  sworn  to,  the  accident 
to  plaintiff  occurred.  From  these  facts  and  the  finding  of  the 
jury  thereon,  and  applying  thereto  the  principle  of  law  embo- 
died in  the  following  dictum,  it  appears  to  us  the  defendant'^ 
contention  in  this  particular  must  fail.  In  the  ciise  of  Redie 
vs,  L,  N.  W.  K  Comp'y,  4  JExc.  SU,  Rolfe  B.  observed :  "  The 
liability  of  any  one  other  than  the  party  actually  guilty  of  any 
wrongful  act  proceeds  on  the  maxim  qui  fadt  per  alhim  facit 
per  se  ;  the  party  employing  has  the  selection  of  the  party  em- 
ployed,  and  it  is  reasonable  that  he  who  has  made  the  choice 
of  an  unskilful  or  careless  person  to  execute  his  ordei-s  should 
be  responsible  for  any  injury  resulting  from  the  want  of  skill 
or  care  of  the  person  employed,  &c." 

Defendant's  counsel  strongly  contended  there  should  be  affir- 
mative evidence  on  the  part  of  the  plaintiff  placing  the  charge 
beyond  a  reasonable  doubt,  before  the  case  could  be  sent  to  a 
jury. 

The  court  is  with  Mr.  Kent  in  contending  that  the  onus  of 
proof  lies  on  the  plaintiff,  and  in  Cotton  vs  Wood,  8  Conn  B.  id., 
p.  670,  the  ruling  on  that  point  in  such  cases  is  clearly  laid 
down,  "  That  the  plaintiff  is  not  entitled  to  succeed  unless  there 
be  affirmative  proof  of  negligence  on  the  part  of  defendant  or 
his  servant ;  and  there  can  be  no  such  proof  unless  it  be  shown 
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that  there  existed  some  dutj  owing  from  the  defendant  to  the 
plaintiff,  and  that  there  has  been  a  breach  of  that  dutj."  Now, 
from  the  evidence  it  appeared  that  plaintiff  was  defendant's 
hired  servant,  and  was  engaged  at  laborer's  work  on  the  scow ; 
that  Ruthven  was  engaged  on  the  engine  in  hoisting  mud,  and 
was  running  the  engine  for  the  first  time  on  that  daj,  and  when 
the  accident  occurred  he  was  told  by  Carmody  "  that  he  (Ruth- 
ven) had  taken  the  man's  leg  off,"  &c.  It  was  also  given  in 
evidence  that  a  person  could  turn  the  wheel  (to  throw  the  en- 
gine off  the  centre)  with  perfect  safety  if  they  were  a  compe- 
tent man  running  the  engine,  &c.,  &c.  The  court  considers 
-there  was  sufficient  aflBrmative  proof  for  the  jury  of  the  exist- 
ence of  a  duty  on  the  part  of  the  defendants  towards  the 
plaintiff  and  others,  and  of  a  bi-each  of  that  duty,  and  that 
the  substance  of  the  issues  was  substantially  supported  by  the 
evidence ;  see  Tarrant  vs.  Webb,  18  C.  B,  797 ;  Chrmand  vs,  Sol- 
-land,  E.  B.  &  G,  102,  The  want  of  care  in  the  selection  of 
•competent  servants  would  be  an  instance  of  negligence — Best 
V8,  Smith,  V,  1,  p.  437,  As  to  the  alleged  contributory  n^li- 
gence  of  plaintiff,  it  was  shown  by  his  own  evidence  and  that 
of  Steer,  and  also  of  Hatcher,  the  defendant's  witness,  that 
plaintiff  was  perfectly  sober  during  the  whole  of  that  day,  and 
that  although  his  position  was  that  of  a  laborer  engaged  in 
assisting  to  move  the  scow,  &c.,  &c.,  &c.,  as  ordered  by  Palmer, 
fltill,  in  obedience  to  the  orders  and  directions  of  Carmody, 
whilst  the  latter  and  othera  were  running  the  enginC;  plaintiff 
frequently,  or  as  he  stated,  over  one  hundred  times,  threw  the 
engine  off  the  centre,  and  on  this  occasion  did  so  by  the  direct 
erder  of  Carmody  in  the  same  manner  as  on  previous  occasions, 
and  did  not  regard  (excepting  as  referred  to  in  evidence)  the 
work  as  dangerous. 

Counsel  for  defendants  also  contended  that  plaintiff  was  well 
aware  of  the  danger  and  risk  arising  from  the  work  when  a 
"green"  or  inexperienced  hand  would  be  so  engaged  at  the  en- 
gine ;  but  we  must  recognise  in  such  reasoning  an  admission  of 
the  extraordinary  and  unusual  character  of  the  risk  the  plain- 
tifif  and  his  fellow-laborers  were  thus  subjected  to.  We  have 
the  testimony  of  plaintiff  as  to  the  only  risks  or  dangers  likely 
to  happen,  and  some  of  which  did  happen,  whilst  the  engine 
was  being  managed  by  others  than  Carmody,  and  such  a  risk 
as  this  is  not  referred  to  nor  was  any  such  apparently  antici- 
pated. Reference  may  very  appropriately  be  made  here  to  the 
ease  of   WeUin  vs.  Ballard,  W.  R,  S  B.  R,  10th  April,  1886, 
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-where  this  defence  of  contributory  negligence  was  relied  upon, 
And  where  the  decision  of  the  judge  was  declared  on  the  com- 
mon law  rights  and  duties  of  the  parties.  The  action  was 
brought  under  the  Employer's  Liability  Act,  1880 j  by  the  widow 
x)i  a  workman  killed  while  in  the  defendant's  employ  by  fall- 
ing off  a  ladder  used  by  him  in  connection  with  certain  machi- 
nery of  defendants.  It  was  contended  (inter  alia)  that  this 
defence  of  contributory  negligence  is  still  left  to  the  employer. 
It  appeared  "  that  the  use  of  the  ladder  had  been  so  manifestly 
dangerous  that  everyone  who  saw  the  ladder  so  used  must  have 
been  aware  of  the  danger."  This,  it  was  amied  by  the  defen- 
dant, proved  that  the  deceased  had  been  guilty  of  contributory 
negligence — A,  L.  Smith,  J.  "  I  do  not  agree ;  the  mere  fact 
that  the  deceased  knew  that  the  work  was  manifestly  danger- 
ous of  itself  does  not  constitute  contributory  negligence."  If 
it  had  been  shown  that  he  had  used  that  which  was  dangerous 
in  a  negligent  manner,  that  would  have  been  contributory  neg- 
ligence— see  Homes  vs.  Clarke,  9  i.  T.  K  S.,  178 

It  does,  therefore,  appear  that  from  plaintiff's  knowledge  of 
his  surroundings  in  the  discharge  of  his  duties  and  his  repeated 
successful  performances  of  the  same  act  or  work  of  "  throwing 
the  engine  ofT  the  centre"  in  obedience  to  orders,  and  from  all 
the  facts,  and  the  application  of  the  law  to  the  facts,  there  is 
nothing  to  justify  the  court  in  holding  that  the  jury  was  in 
■error  in  relieving  the  plaintiff  from  the  charge  of  having  con- 
tributed by  his  misconduct  or  negligence  to  the  accident  by 
which  he  suffered  the  loss  of  his  leg. 

The  exception  taken  on  the  ground  of  the  improper  admission 
•of  evidence  was  regarded  by  counsel  as  unimportant,  and  con- 
sequently they  did  not  urge  it  in  the  course  of  their  argument. 

In  reference  to  the  last  ground  taken  by  defendants  for  a 
new  trial,  that  is,  because  of  the  alleged  excessive  damages 
awarded  by  the  jury,  the  court  do  not  consider  themselvet  jus- 
tified in  interfering  with  the  finding  of  the  jury  under  the 
circumstances;  and,  aside  from  the  fact  of  the  court  having 
already  decided  in  favor  of  the  plaintiff  on  the  important 
grounds  or  points  of  the  rule,  it  might  be  observed  that  it  is 
a  well-established  rule  that  '*  the  case  must  be  very  gross  and 
the  damages  enormous  for  courts  to  interfere;  3  Wm.,  61, 
Sharp  vs.  Brice,  Wm.  Lin.,  Sep.  2,  p.  942,  and  4  T.  R.  666, 
Duberly  vs.  Gunning."  "  Where  the  damages  depend  upon  the 
mere  sentiment  and  opinion  the  court  have  no  line  to  go  by." 
We  have  no  right  in  such  a  case  to  set  up  our  opinion  against 
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that  of  a  jury  to  which  the  law  has  referred  the  decision  of 
the  question  of  damages.  This  appears  to  be  the  ruling  in  all 
such  cases  of  personal  tort. 

The  case  at  the  instance  of  the  defendants  was  tried  before  a 
special  jury,  and  received  that  attention  and  impartial  conside- 
ration such  a  tribunal  is  wont  to  render  in  the  discharge  of  its- 
duties.  The  jury  very  properly  aud  intelligently  disposed  of 
the  claim  made  against  the  defendants  under  the  first  count 
of  the  declaration,  and  by  their  verdict  relieved  the  defendants' 
from  liability  for  injuries  resulting  to  plaintiff  from  the  negli- 
gence of  his  fellow-servant. 

The  court  consequently  has  had  no  occasion  to  make  any  ob« 
serv'ation  in  dealing  with  this  rule  on  the  position  and  rights- 
of  the  parties  involved  under  that  count,  and  its  attention  ha* 
been  confined  solely  to  the  exceptions  taken  to  the  finding  on 
the  second  count.  This  finding  cannot  be  disturbed  as  in  the- 
mind  of  the  court  the  weight  of  testimony  and  the  law  justified 
the  jury  in  arriving  at  the  verdict  recorded,  and  therefore,  this- 
rule  must  be  discharged  with  costs. 


Hon.  Mr.  Justice  Pinsent: 

This  case  was  tried  before  Mr.  Justice  Little  and  a  special 
jury  iu  the  last  regular  term  of  this  court. 

The  jury  found  a  verdict  for  the  plaintiff  with  $1000  damages. 

The  defendant  obtained  a  rule  nisi  calling  upon  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside  as  being 
contrary  to  evidence  excessive  in  amount,  and  upon  the  main 
ground  that  the  injury  arose  from  the  act  of  a  fellow-servant 
iu  the  course  of  his  common  employment  with  the  plaintiff  and 
without  culpability  on  the  part  of  their  employer,  the  defen- 
dant 

This  rule  came  on  for  argument  in  the  late  post  terminal 
sittings.  My  learned  brother  before  whom  this  case  was  tried 
has  in  his  judgment  so  largely  quoted  from  the  evidence  given 
at  the  trial,  and  has  so  industriously  and  elaborately  referred 
to  adjudicated  cases  bearing  upon  the  principles  involved  in  thi& 
controversy,  that  I  need  not  do  more  than  refer  in  a  general 
way  to  the  facts  and  to  the  principles  of  law  which  are  to  be 
applied  to  them. 

The  plaintiff's  counsel  in  support  of  the  verdict  contends  that 
while  it  is  true  the  injury  arose  from  the  net  of  a  fellow-servant 
which  would  not  under  ordinary  circumstances  give  a  right  of 
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action  against  the  common  employer,  yet  that  in  this  case  the 
fault  lay  with  the  master  in  employing  unskillful  labor  where 
skillful  labor  was  necessary,  and  subjecting  the  plaintift'  to  an 
extraordinary  risk,  for  the  consequences  of  which  the  employer 
would  be  responsible. 

It  appears  that  on  the  occasion  upon  which  the  accident  to 
the  plaintiff  occurred,  one  Ruthven  was  employed  to  attend  the 
engine  and  to  shut  off  the  steam ;  and  tlie  plaintiff's  case  is  that 
by  Ruthven's  not  shutting  off  the  steam  in  time,  the  plaintiff's 
leg  was  broken  by  the  fly-wheel,  and  he  attributes  this  neglect 
to  the  fact  that  Ruthven  was  a  green  liand  employed  that  day 
for  the  first  time  at  this  work ;  that  he  was  for  the  first  time 
being  taught  by  Carmody  the  defendant's  engineer,  a  skilful 
man,  who  used  to  "  break  in  "  or  teach  laboring  men  such  work, 
And  the  plaintiff's  position  is  that  it  was  the  duty  of  the  defen- 
dant to  have  employed  skilled  or  well-instructed  labor,  and  not 
for  considerations  of  economy  to  have  subjected  his  servants  to 
the  risk  of  such  employment  as  that  described. 

It  was  contended  with  much  force  and  ingenuity  by  defen- 
dant's counsel  that  the  practice  of  employing  fresh  hands  and 
having  them  broken  in  by  Carmody,  had  prevailed  for  mouths ; 
that  the  pmctice  was  known  to  the  plaintiff,  and  that  he  had 
voluntarily  held  his  employment  subject  to  that  system ;  more- 
over, the  plaintiff  was  a  volunteer  in  this  duty,  which  did  not 
belong  to  his  department  on  board  the  scow,  and  that  by  his 
improper  intervention  the  accident  occurred  to  him ;  that  it  was 
the  duty  of  one  Hatcher  "  to  throw  the  engine  off,"  to  whom 
Carmody  had  given  the  order  to  do  so.  It  was  also  contended 
that  the  practice  of  employing  incompetent  men  was  unknown 
to  defendant  and  contrary  to  his  orders. 

The  plaintiff,  on  the  other  hand,  says  a  man  never  before  in- 
structed ought  not  to  have  been  employed  to  shut  off  the  steam 
when  the  scow  was  at  work ;  that  he  was  no  party  to  the  sys- 
tem of  employing  green  hands ;  that  he  was  not  a  volunteer 
improperly  intervening,  but  that  he  attended  to  a  duty  which 
he  and  others  on  board  the  scow  were  in  the  habit  of  doing, 
And  of  being  ordered  to  do  in  the  course  of  their  employment; 
that  the  order  given  by  Carmody  to  "  throw  the  engine  off,"  was 
not  addressed  to  any  man  in  particular  but  was  a  general  direc- 
tion ;  that  whatever  orders  had  been  given  by  defendant  as  to 
the  non-employment  of  incompetent  men,  had  not  been  made 
known  nor  conveyed  to  the  plaintiff;   and  that  in  any  case, 
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defendant  was  responsible  for  the  act  of  Carmody,  his  agent,  in 
putting  such  men  to  work. 

The  law  very  properly  holds  that  a  master  or  employer  is  not 
under  ordinary  circunistances  liable  to  his  employed  for  an  injury 
suffered  by  the  latter,  from  the  act  of  his  fellow-servant  in  the 
course  of  their  common  employment ;  but  it  also  holds,  with 
equal  propriety,  that  where  either  by  his  personal  negligence  or 
through  his  retaining  servants  to  perform  work  for  which  they 
are  incompetent  and  unqualified  an  accident  occur,  he  is  respon- 
sible to  his  employe  for  tlie  consequeuces. 

The  servant  must  take  the  ordinary  risks  of  his  employment,, 
and  one  of  these  is  the  negligence  of  fellow-servants,  where  the 
master  has  not  been  negligent  in  selecting  or  retiiining  them, 
but  where  either  personally  or  through  his  agents,  persons  are 
employed  known  to  be  unfit  for  the  business  to  whicli  they  are 
assigned,  the  master  will  be  liable. 

The  jury  have  found  for  the  plaintiff,  upon  the  evidence 
touching  the  issues  thus  raised,  and  applying  these  principles 
of  law  to  the  case,  there  seems  to  have  been  abundant  evidence 
to  go  to  the  jury  in  suppoit  of  the  plaintiff's  claim,  and  there  is 
nothing  to  warrant  the  court  in  saying  that  their  finding  upon 
the  whole  evidence,  was  so  erroneous  or  perverse  in  principle, 
or  so  extravagant  in  amount,  that  we  should  undertake  to  in- 
terfere with  their  conclusions  as  judges  of  facts,  and  of  the 
amount  of  damages  whicli,  under  the  circumstances,  should  be- 
awarded  to  a  plaintiff. 

Mr.  I.  A*.  McNeill/  and  3/r.  K  P,  Morris,  for  plaintiff' 
Mr.  Kent,  Q.  C ,  for  defendants. 
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1886,  July.     PixsEXT,  J. ;     Littlb,  J. 

Practice — Pleadings — Deceit — Misrepresentation — Declaration — Demurrer, 

In  an  action  of  deceit  to  recover  the  amount  paid  towards  the  lonnation  of  a 
company  on  the  representation  that  the  company  was  to  be  managed  in  Saint 
John*;*,  whereas  it  was  to  be  managed  in  Liver}K)ol.  Tlie  dechiration  was  de- 
murrefl  to  on  the  grounils,  that  it  failed  to  show  that  the  party  had  taken  the 
shares  through  the  particular  representation,  or  that  he  had  lost  anything  by 
having  the  shares,  or  by  mismanagement  in  Livcr]K>o],  and  that  the  alleged 
misrepresentation  was  an  innocent  one. 

Udd — Factj*  which  are  the  materiality  of  the  inducement  must  appear  on  the 
pleailiugiR.  In  actions  of  deceit  the  essentials  i.  e.  the  facts  constituting,  fal- 
sity of  re])re8entation,  knowledge  of  the  i>erson  making  it,  assertions  known  to 
be  unfounded — representations  acted  upon — damage  resulting — must  apiKjar 
on  the  declaration. 

In  this  action  the  plaintiff  seeks  to  recover  from  the  defen- 
dant £2000  stg.,  which  it  is  alleged  the  plaintiff  paid  to  the  de- 
fendant under  the  false  representation  that  a  proposed  steiim- 
ship  company,  which  was  to  acquire  and  run  steamers  between 
New  York,  Halifax  and  St  John's,  should  be  managed  in  Saint 
John's,  whereas  it  icas  to  be  managed  in  Liverpool. 

The  case  belongs  to  the  class  known  as  actions  of  deceit,  and 
the  essentials  for  the  sustainment  of  such  an  action  are,  falsity 
in  the  representations  made,  knowledge  of  the  falsity  upon  the 
part  of  the  persons  making  the  representations,  or  an  asser- 
tion of  positive  knowledge  shown  to  be  unfounded,  or  that  the 
facts  misrepresented  are  peculiarly  within  the  means  of  know- 
ledge of  the  person  held  responsible  for  the  incorrect  assertions, 
that  the  plaintiff  had  himself  no  knowledge  of  the  actual  truth 
before  the  cause  of  damage  arose,  that  the  representations  were 
not  made  as  mere  matter  of  opinion ;  that  the  misrepresenta- 
tions were  acted  upon  by  the  plaintiff,  and  finally  damage  must 
be  shown  to  have  resulted  to  him  as  the  consequence  of  the 
misrepresentations. 

The  parties  will  understand  that  in  the  present  proceedings 
we  know  nothing  of  the  facts  or  events  of  the  case,  or  how  they 
might  prevail  in  another  form,  and  that  all  we  have  to  decide 
is  whether  upon  the  face  of  the  first  count  of  the  plaintiff's  de- 
claration or  statement  of  his  claim,  a  sufficient  case  is  set  out 
to  satisfy  the  requirements  of  the  law,  before  it  could  be  sent 
to  trial  before  a  jury. 

The  claim  is  set  out  in  the  plaintiff's  declaration  in  the  fol-^ 
lowing  words : 
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"  For  that  the  defendant  was  engaged  in  endeavoring  to  obtain  share- 
holders  in  a  certain  company,  then  about  to  be  formed  for  the  purpose  of 
acquiring  certain  steamers  and  running  them  between  New  York,  Halifax 
and  St.  John's  ;  and,  thereupon  the  derendant,  with  the  intent  to  induce 
the  plaintiff  to  become  a  shareholder  in  the  said  proposed  company,  re- 
presented to  plaintiff  that  the  affairs  of  the  said  proposecl  comjiany  and 
said  steamers  would  he  managetl  and  would  be  uncter  the  control  of  such 
persons  as  should  take  shares  therein,  who  should  reside  or  be  represented 
.at  St.  John's  aforesaid,  or  of  a  committee  or  directorate  of  such  persons  ; 
whereas  the  said  proposetl  company  was  not  to  be  managed  by  and  to  be 
under  the  control  of  such  of  the  said  pei^ous  residing  or  represented  at  St. 
John's,  or  by  a  committee  or  directorate  of  such  persons,  but  was  to  be 
manage<l  by  and  under  the  control  of  certain  persons  residing  at  Liverpool, 
in  England,  as  the  defendant  then  well  knew  ;  and  the  defendant  by  the 
said  ix']>resentation  induced  the  plaintiff  to  pay  to  the  defendant  the  sum 
^f  two  thousand  pounds,  stj;.,  equal  to  nine  thousand  six  hundred  dollars, 
which  the  plaintiff  then  paid  to  the  defendant,  whereby  the  plaintiff  lost 
the  said  sum  of  nine  thousand  six  hundred  dollars,  and  the  mtei^st  that 
he  would  otherwise  have  made  tliereon." 

This  declaration,  besides  its  vagueness  in  alleging  the  posi- 
tion or  assumption  of  position,  in  which  the  defendant  stood  in 
relation  to  the  intended  company,  wholly  fails  to  show  that  the 
plaintiff  was  induced  to  take  shares  through  these  particular 
representations,  and  that  he  may  not  otherwise  have  taken 
them,  or  that  he  ever  took  or  held  any  such  shares,  or  lost  any- 
thing by  having  shai-es  in  the  projected  company,  or  by  mis- 
management of  the  company\s  affairs  in  Liverpool,  or  if  he  did, 
in  what  way  the  fact  of  the  affairs  of  the  company  being  mana- 
ged and  controlled  in  liiverpool  aiused  the  plaintiff  any  damage 
or  injury  that  would  not  have  arisen  from  management  under 
a  dii-ectomte  resident  in  St.  John's,  and  that  there  was  such  a 
material  difference  in  the  adventure  as  must  have  been  present 
to  the  defendant's  mind,  and  in  his  contemplation  at  the  time 
of  the  misrepresentation. 

If  anything  forming  the  groundwork  of  an  action  is  to  be 
discovered  from  this  count  of  the  declaration,  it  is  that  the  de- 
fendant has  received  so  much  money  from  the  plaintiff  upon  a 
false  pretence*  and  that  for  some  not  sufliciently  defined  reason 
the  defendant  is  under  a  personal  obligation  to  pay  back  that 
money  with  interest,  which  could  not  well  be  except  for  entire 
failure  of  consideration,  and  if  this  be  so,  the  common  count  for 
money  had  and  received  would  seem  to  be  sufficient 

A  reference  to  such  authorities  iis  Bi'd/ord  r.  BafjsJiaic,  29  L, J., 
Riv/i,  CtS :  PuJi(ir\\r  /\  Bujnoid,  J,  M  t(*  G  6*>;  Kennedy  r.  Pan- 
'Diia  r.'./u>fr«y.  L.  Ii.  JJ^KB.,oSOy  will  illustrate  the  essentials 
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of  a  claim  each  as  that  intended  to  be  here  set  out,  and  of  the 
manner  in  which  it  should  be  charged  in  an  action. 

The  plaintiff's  declaration  is  insufficient  in  law  and  there 
must  be  judgment  accordingly,  with  leave  to  amend. 


Hon.  Mb.  Justice  Ltitlb: 

The  grounds  of  the  defendant's  demurrer  were  "that  the 
alleged  misrepresentation  was  an  innocent  misrepresentation 
which  did  not  affect  the  substance  of  the  shares  applied  for,  or 
the  substantial  position  of  plaintiff  as  a  shareholder  in  the  com- 

From  this  record,  so  far,  it  is  quite  apparent  there  is  an  ab- 
sence of  the  ingredients  necessary  to  support  the  action  for 
deceit  for  which  the  proceedings  are  instituted,  the  pleadings 
should  fully  and  substantially  set  out  with  certainty  the  grounds 
on  which  plaintiff  rests  his  claim  for  damages  consequent  on 
the  alleged  fraudulent  representation.  Such  statement  of  his 
claim  must  not  be  ambiguous  or  obscure,  but  certain  to  a  com- 
mon intent — Step  on  Pleg.,  p.  312.  The  materiality  of  the 
statement  on  which  a  party  was  induced  to  enter  into  a  con- 
tract must  be  made  to  appear  on  the  pleadings,  and  this  can 
only  be  done  by  a  statement  of  facts  and  circumstances  shew- 
ing that  the  party  acted  on  the  inducement  or  statement  so 
made,  and  the  results  the  outcome  of  such  action. — Hughs 
vs.  Ticisdan,  W.R.  K,  J^,  p,  500. 

The  plaintiff  does  not  aver  that  by  the  deceit  or  misrepre- 
jsentation  charged  against  defendant  he  was  induced  to  take 
shares,  and  did  then  invest  in  the  stock  of  the  proposed  com- 
pany, nor  is  it  shown  or  alleged  positively  that  the  defendant 
made  the  representation  knowing  it  to  be  untrue  for  the  pur- 
pose of  deceiving  the  plaintiff  For  if  it  were  made  bona  fide 
the  defendant  believing  in  its  truth,  the  plaintiff  mi<^ht  not  be 
able  to  maintain  his  action. — Padey  v.  Freeman,  3,  D.  A  E.  E.. 
p.  52-20,  L.  R.  C  D.,  40;  Tmjlor  r.  Ashton,  11  M.  A  «".,  4OI, 
12  L.  ./:,  Ex.  363. 

It  must  appear  with  certainty  that  the  representation  was 
made  for  a  fraudulent  purpose  with  the  intent  to  induce  the 
plaintiff  to  do  an  act  which  he  afterwards  does  to  his  own  pre- 
judice. This  is  not  shown  by  this  declaration,  for  the  plaintiff 
merely  sets  out  that  by  the  representation  so  alleged  to  have 
been  made,  he  was  induced  to  pay  the  defendant  ?9,G00,  and 
thereby  lost  the  same,  and  does  not  proceed  to  state  it  was  in- 

K 
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vested  in  shares  of  the  company,  and  that  the  committee  of 
management  resided  at  Liverpool,  and  there  superintended  the 
affairs  of  the  company,  instead  of  at  St.  John's,  and  by  their 
conduct  and  management,  under  such  circumstances,  damage 
and  loss  resulted  to  the  plaintiff  as  a  shareholder.  There  is 
also  an  absence  of  any  averment  of  the  character  in  which  de- 
fendant acted,  whether  as  promoter  of  the  company  or  that  he 
was  in  any  manner  interested  in  its  organization  or  subsequent 
operations. 

It  is  true  there  is  in  the  declaration  a  common  count  for 
money  had  and  received,  but  it  is  questionable  whether  the 
plaintiff  could  derive  any  benefit  or  advantage  under  it,  in  view 
of  the  nature  of  this  claim  and  character  of  the  action  now  in- 
stituted. 

The  court,  in  support  of  the  demurrer,  would  give  plaintiff 
leave  to  amend  this  count  of  his  declaration,  and  that  it  may 
be  so  formulated  as  to  cover  the  whole  ground  and  set  out  the 
facts  in  such  form  as  to  present  that  issue  and  right  of  action 
which  the  plaintiff  contends  he  has  at  law  for  the  alleged  deceit 
and  fraudulent  representation  charged  against  defendant. 

Sir  W,  V.  Wliiteivay,  Q,  C,  for  defendant. 

Tlic  Attorney  General  and  Mr,  Morison,  for  plaintiff. 
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1887,  Januai^,    Hon.  Mr.  Justice  Pinsknt,  D.C.L. 

Contract— Apjxn'tionment— Counter-claim  for  unliquidated  damages— Set-off  against 
assignees  of  contract. 

By  rontract  embodied  in  a  statute  A.  D.  1881,  the  Newfouudlaiul  Railway  Co. 
covenanted  to  complete  n  Railway  in  five  years  and  thereafter  maintain  and 
continnon^Iy  operate  the  same.  In  consideration  thereof  the  Government  of 
Newfoundland  covenante<l  (a)  to  pay  upon  construction  and  continuous  ojiera- 
tion,  an  annual  subsidy  for  thirty-live  years  "  to  attach  in  proportionate  parts 
and  fonii  part  of  assets  of  Company  as  and  when  each  live  mile  section  com- 
plete anil  ofierated."  (b)  To  grant  to  Corajiany  in  fee-simple  5,000  acres  of  land 
for  each  one  mile  of  Railway  oom]deted,  on  completion  of  section  of  live  miles. 
Thf  Company  completed  n  i)ortion  of  line,  and  re«'eived  from  the  Government 
half-yearly  jxayments  pro]>ortiouate  part  of  subsidy  which  was  deemed  to  attach 
thereto,  and  the  sjieeitic  grants  of  land.  Thereafter  the  contract  was  broken 
liy  the  Com()any  and  the  Government  refused  further  i>ayn)ents.  In  a  suit  by 
the  Comixiny,  and  its  assignees. 

Ueld—{\)  On  completion  ol  each  section,  proi-wrtionate  part  of  subsidy  became 
payable  for  specified  term,  subject  to  operation.  (2)  Claim  to  grant  of  land 
was  complete  when  section  which  carried  it  was  complete.  (3)  No  right  of 
counter-claim  for  damages  against  Trustees  of  Bond-holders  for  failure  of  Com- 
pany to  complete  line. 

The  Government  of  Newfoundland  in  the  year  1880  having 
adopted  what  was  termed  a  "  railway  policy,"  caused  to  be  pass- 
ed by  the  Legislature  an  Act  for  the  construction  of  a  railway, 
and  by  that  enactment  provided  for  the  raising  of  a  loan  of  five 
million  dollars  by  the  issue  of  colonial  debentures,  and  for  the 
appointment  of  commissioners  to  carry  out  the  objects  of  the 
Act. 

In  1881  the  Legislature  passed  another  Act;  repealing  that  of 
1880,  entitled  *  An  Act  respecting  the  Newfoundland  Eailway," 
which,  after  referring  to  the  passing  of  the  measure  of  the  pre- 
vious year,  recited  as  follows  : — 

"And  whereas,  by  resolution  of  the  Hon.  the  Legislative  Council  and 
House  of  Assembly,  passed  in  the  44th  year  of  Her  Majesty's  reign,  it  was 
resolved  that  it  was  more  desirable,  if  a  suitable  proposal  be  obtained,  that 

•  The  decision  in  this  case  was  appealed  to  the  Privy  Council  by  the  Newfoundland 
Government,  and  the  findings  of  Mr.  Justice  Pinsent,  Nos.  (1)  and  (2),  upheld.  The 
Plnry  Council  overruled  No.  (3),  holding  in  addition  that  the  Government  of  New- 
foundland were  entitled  to  set  off  a  counter-claim  for  unliquidated  damages  for  the 
Company's  breach  of  contract,  in  not  completing  the  line ;  and  that  this  set  off, 
availed  a^inst  the  assignees  of  the  company ;  the  claim  and  counter-claim,  having 
their  origin  in  the  same  portion  of  the  same  contract ;  the  obligations  which  gave  rise 
to  them  being  closely  intertwined. 

For  the  Judgment  of  the  Privy  Council  on  appeal  vide  Appendix,  p.  1. 


148  NFLD.  RAILWAY  CO.  and  EVANS  and 

ADAMSON  V.  THE  GOVERNMENT  OF  NFLD. 

the  Government  should  contract  with  a  company  for  the  constioictiDg, 
maintainingp  and  operating  the  eaid  railway  by  the  company,  in  conRidera- 
tion  of  the  payment  to  the  company  of  an  annual  subsidy  and  the  conces- 
aions  of  land,  with  other  privileges,  in  ssnbstitution  of  the  provisions  of  the 
eaid  Act." 

The  pretiiiible  further  recited  that  a  proposal  had  been  made 
presenting  a  favonible  basis  for  a  contract,  and  that  it  had  been 
resolved  to  appoint  a  joint  select  committee  to  negotiate  a  con- 
tract, and  that  such  a  committee  had  l)een  appointed  and  had 
entered  into  a  contract  subject  to  ratification  by  the  Legislature. 

The  Act  in  its  first  section  sets  out  that  contract,  and  declares 
it  to  be  ratified  and  confirmed. 

The  contract  contains  stipulations  on  behalf  of  the  company 
to  construct,  maintain,  and  continuously  operate  340  miles  of 
railway,  commencing  at  St.  John's,  and  (as  set  out  in  tlie  plain- 
tiff's petition). 

"  The  siiid  contract  provided,  amongst  other  things,  as  follows : 

(13.)  The  said  railway  and  branch  lines  shall  be  completed  and  in  ope- 
ration within  five  years  from  the  date  of  this  contract.  In  consideration 
of  the  premises  and  of  the  due  and  faithful  performance  by  the  said  Syndi- 
cate Company  of  all  and  singular  the  covenants  and  agreements  herein  con- 
tained on  their  parts  to  be  performed,  the  Government  of  Newfoundland 
covenants  and  agrees 

(14.)  To  pay  the  Syndicate  Company,  upton  the  construction  and  con- 
tinuous efficient  operation  of  the  line,  a  subsidy  of  one  hundred  and  eighty 
thousand  dollars  per  annum,  in  half-yearly  payments,  in  gold,  in  London, 
England,  on  the  first  day  of  January  and  on  the  first  day  of  July  in  each 
year,  for  a  period  of  thirty-five  years,  such  annual  subsidy  to  attach  in 
proportionate  partii  and  form  part  of  the  assets  of  the  said  company,  as  and 
when  each  five-mile  section  is  completed  and  operated,  or  fraction  thereof, 
at  terminus  at  HalPs  Bay, 

(15.)  The  Government  to  grant  in  fee-simple  to  Syndicate  Company 
five  thousand  acres  of  land  for  each  one  mile  of  railway  completed  through- 
out the  entire  length  cf  340  miles :  The  said  fee-simple  grant  of  five  thou- 
sand acres  of  land  per  mile  to  be  made  to  the  said  Syndicate  upon  comple- 
tion of  each  section  of  five  miles  of  raihvav  or  fraction  at  terminus  at  Hall's 
Bay." 

Following  in  the  Act  the  confirmation  of  the  contract,  comes 
the  "Charter  of  Incorporation,"  which  amongst  other  things 
provides,  that — 

"  This  cor  Juration  shall  have  the  right  to  borrow  money  and  issue  notes 
or  l)on(ls  upon  the  faith  of  the  corporate  property,  and  also,  to  execute  a 
mortgage  or  mortgages  as  further  security  for  repayment  of  money  thus 
borrowed." 

The  company  proceeded  to  construct  the  railroad,  and  having 
under  the  borrowing  powers  conferred  by  charter  raised  in  Eng- 
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land  a  sum  of  £400,000,  on  first  mortgage  bonds,  the  company 
better  to  secure  their  payment  with  interest,  assigned  to  the 
plaintiffs,  Evans  and  Adamson,  one  hundred  miles  of  the  rail- 
road, being  its  southern  division  and  its  branches,  with  its  privi- 
leges and  franchises,  <<  including  the  grant  by  the  Colonial  Qovernment 
of  r^ewfoundland  in  fee-simple  of  5,000  acres  of  land,  for  each  mile  of  rail- 
way forming  part  of  the  saia  division  or  branches,  or  any  of  them,  and  also, 
all  the  righ^  title,  interest  claim  or  demand  whatsoever,  which  the  said 
company  then  had,  or  might  at  any  tinie  thereafter  acquire  or  become  in 
any  way  entitled  to  in  respect  of  the  said  division  and  branches,  or  any 
part  or  parts  thereof,  in  and  to  the  said  subsidy  of  $180,000  per  annum, 
payable  by  the  Government  of  Newfoundland  in  accordance  with  the  pro- 
visions of  the  said  Act,"  in  trust  for  the  persons  holding  the  bonds. 

The  interest  due  upon  these  bonds  has  fallen  into  arrear. 

The  Government  of  Newfoundland  has  not,  since  the  first  day 
of  January  last,  paid  to  the  company  or  to  the  bond-holdere 
any  subsidy. 

It  is  admitted  that  grants  in  fee-simple  of  lands  along  the 
line  of  railway  so  far  as  it  has  been  constructed,  have  been  issued 
to  the  company  by  the  Government. 

It  is  admitted  that  up  to  the  first  of  January,  1886,  the  Gov- 
ernment had  paid  a  subsidy  calculated  upon  seventeen  five-mile 
sections  of  the  road. 

The  plaintiff  company  is  now  in  the  hands  of  a  receiver  and 
manager,  under  orders  of  the  high  court  of  justice  in  England, 
and  of  this  court. 

In  August  last  the  plaintiffs  filed  their  petition  in  this  suit. 

The  litigants  having  arrived  at  certain  pleadings  involving 
questions  of  law  and  fact,  have  submitted  a  case  to  this  court 
for  preliminary  adjudication,  and  for  the  purpose,  in  certain 
events,  of  avoiding  further  litigation. 

The  main  question  resolves  itself  into  this :  are  the  plaintiffs, 
Evans  and  Adamson,  the  trustees  by  way  of  mortgage  for  the 
bond-holders,  entitled  to  the  benefit  of  a  semi-annual  subsidy 
upon  seventeen  five-mile  sections  of  the  railroad,  estimated  at 
$22,500 ;  for  the  purpose  of  this  particular  adjudication  it  is 
assumed  that,  for  that  distance,  the  railway  has  been  and  is  ef- 
ficiently operated  according  to  the  contract. 

At  the  argument  it  was  contended,  on  the  part  of  the  plain- 
tiffs, that  the  completion  of  the  whole  line  was  not,  even  as 
between  the  contracting  parties,  a  condition  precedent  to  recov- 
ery of  the  subsidy  for  so  much  of  the  line  as  had  been  completed, 
and  that  whatever  right  of  set-off,  or  counter-claim  for  damages 
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might  exist  as  between  the  Government  and  the  company,  that 
the  payment  was  not  subject  to  any  such  drawback  as  against 
persons  from  whom,  by  the  express  provisions  of  the  contract 
and  charter,  the  company  had  been  empowered  to  raise  money 
for  the  construction  of  the  line.  That  if  there  was  any  ambi- 
guity in  the  language,  the  exposition  given  to  it,  in  fact  and 
practice,  by  the  defendants  from  the  very  outset  of  the  work 
down  to  January  last,  removed  any  doubt  about  the  intention 
of  the  parties. 

For  the  defendant  Government  it  was  contended  that  the 
stipulations  of  the  contract  were  dependent,  and  not  indepen- 
dent, and  that  the  covenant  for  payment  of  the  subsidy  was  not 
to  take  effect  until  completion  and  operation  of  the  whole  line ; 
that  the  subsidy  was  not  divisible,  and  that  the  fact  of  a  late 
ministry  having  paid  it  proportionately  with  the  work  done  and 
accepted,  was  the  result  of  error,  or  possibly  of  collusion,  and 
could  not  be  allowed  to  afifect  the  interpretation  of  the  contract ; 
that  the  words  "attach  in  proportionate  parts  and  form  part  of 
the  assets  of  the  company,"  signified  simply  that  the  amounts 
were  to  accumulate  in  the  hands  of  the  Government  to  the 
credit  of  the  company  until  the  whole  was  payable,  and  were 
to  be  wholly  lost  to  the  latter  upon  failure  to  complete  the 
entire  line  within  five  years. 

There  is  no  question,  as  we  have  had  occasion  to  remark  in 
other  actions  arising  out  of  this  Act,  that  both  the  contmct 
and  the  charter  are  so  inartificially  framed  as  to  give  rise  to 
difficulties  which  with  gretitcr  care  and  skill  might  have  been 
avoided. 

While,  in  this  particular  case,  conscious  of  the  variety  of  in- 
terpretation to  which  those  parts  of  the  constating  instruments 
now  in  question  may  be  open,  I  find  little  difficulty  in  arriving 
at  what  I  conceive  to  be  the  meaning  of  the  contract  and  the 
original  intentions  of  the  contracting  parties. 

It  must  in  the  first  place  be  borne  in  mind  that  the  forma- 
tion of  the  Newfoundland  Railway  Company  was  not  an  ordi- 
nary case  of  a  company  started  by  promoters  seeking  a  charter 
for  themselves. 

The  promoters  were  the  government  of  the  colony,  seeking 
for  contractors  who  would  supply  or  secure  the  necessary  funds^ 
*'  aided,"  to  the  extent  of  a  subsidy,  by  the  funds  and  credit  of 
the  colony. 

The  incorporating  statute  is  entitled  "  An  Act  respecting  the 
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Newfoundland  Railway  I*  and  the  scope  and  tenor  of  the  Act 
shew  that  the  construction  of  the  railway  was  an  undertaking 
on  behalf  of  the  public  through  the  agency  of  the  government 
and  of  the  company,  a  fact  which,  to  my  mind,  aids  us  in  de- 
termining the  meaning  and  efifect  of  the  phraseology  employed 
to  qualify  the  general  engagement  on  the  part  of  the  govern- 
ment to  pay  a  subsidy  of  $180,000  per  annum  "  upon  the  con- 
etruction  and  continuous  efficient  operation  of  the  line." 
The  qualifying  terms  are  thus  expressed : — 

"  Such  annual  subsidy  to  attach  in  propoi'tionate  parts  and  form  part  of 
the  assets  of  the  said  company,  as  and  wnen  each  five-mile  section  is  com- 
pleted and  operated." 

These  peculiar  words  were  certainly  not  introduced  for  no- 
thing, are  not  mere  surplusage,  and  were  intended  to  cariy 
with  them  some  serious  and  important  consequences. 

I  can  gather  from  them  no  other  meaning  than  that  upon 
the  approved  construction  of  every  five-mile  section  a  propor- 
tionate part  of  the  subsidy  should  accrue  to  and  vest  in  the 
company,  should  follow  that  extent  of  property,  and  should 
inhere  and  continue  so  long,  at  least,  as  the  terms  attending 
the  operation  of  that  part  of  the  line  are  fulfilled. 

Much  attention  was  given  at  the  bar  to  the  meaning  of 
''attach,"  little  or  none  to  the  equally  important  expression 
*'  form  part  of  the  assets.' 

The  meaning  of  the  term  '-assets"  is  the  entire  property  of 
all  sorts  belonging  to  a  merchant,  to  the  estate  of  a  deceased 
person,  or  of  a  beinkrupt,  or  of  a  trading  or  other  company, 
applicable  in  the  first  place  to  the  payment  of  debts  and  lia- 
bilities, and  subject  to  be  charged  therewith  by  the  proprietors. 

It  appears  to  me  then,  that  it  would  be  difficult  to  use  lan- 
guage at  once  more  concise  and  more  conclusive,  to  vest  in  the 
company  the  pi*oportionate  subsidies,  as  property  available  for 
securing  and  discharging  the  debts  of  the  company. 

These  proportions  of  subsidy  having  thus  been  declared  by 
the  terms  of  the  contract  to  be  a^ssets,  it  has  to  be  borne  in  mind 
that  the  10th  section  of  that  part  of  the  Act  termed  the  charter 
of  incorporation,  confers  borrowing  powers  to  raise  money  upon 
the  faith  of  the  corporate  property  and  to  execute  mortgages 
as  security. 

But  it  is  contended  on  behalf  of  the  Government  that,  if  the 
sectional  subsidies  did  vest  as  assets  and  have  been  rightly  paid 
during  the  construction  of  the  line,  that  when  the  breach  oc- 
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ourred  by  failure  to  build  the  entire  road  within  five  years^ 
time  being  of  the  essence  of  the  contract,  the  liability  to  pay 
for  anything  ceased ;  that  the  obligation  to  pay  the  subsidy  is 
indivisible  and  not  capable  of  being  apportioned. 

I  cannot  go  with  that  contention.  It  seems  to  me  to  be  in- 
consistent,  not  only  with  the  spirit  of  the  Act  and  the  powers 
conferred  by  it,  but  with  the  very  words  "form  part  of  the 
assets  of  the  said  company  as  and  when  each  five-mile  section 
is  completed." 

The  several  portions  of  the  subsidy  not  only  become  assets 
or  property  of  the  company,  but  they  become  so  instanter  with 
the  completion  of  the  section. 

It  seems  to  me  that  the  words  of  the  contract  and  charter 
taken  together  are  equivalent  to  the  investiture  of  the  com- 
pany, with  borrowing  powers  upon  the  credit  and  security  of 
all  accruing  proportions  of  the  subsidy. 

The  mortgage  bondholders  seek  in  this  suit  no  greater  con- 
tribution from  the  Government  of  Newfoundland  towards  pay- 
ment of  their  interest  than  the  subsidy  calculated  upon  the 
completed  and  working  length  of  line. 

Moreover,  two  or  three  positions  have  been  overlooked  in 
dealing  with  this  point  of  the  case ;  for  example,  the  covenant 
of  the  Government  is  to  pay  the  subsidy  of  $180,000  for  a 
period  of  thirty-five  years ;  but  upon  looking  more  closely  into 
the  contract  under  the  "  pre-emption  clause"  it  is  seen  that  the 
period  of  thirty-five  years  is  to  be  reckoned  from  the  date  of 
the  contract,  which  is  the  20th  of  April,  1881 ;  and  the  under- 
taking of  the  company  to  complete  the  line  is  within  five  years 
from  the  date  of  the  contract. 

It  could  hardly  be  contended  that  the  Government  would  be 
liable  to  pay  the  full  subsidy  of  $180,000  for  the  entire  period 
of  thirty-five  years,  including  the  five  years  or  other  period  in 
which  the  line  might  be  in  course  of  construction ;  and  it  seems 
to  me  to  be  thus  clear  that  divisibility  and  apportionment  were 
intended  by  the  contracting  parties  to  commence  with  the  first 
completed  five-mile  section. 

Again,  by  the  24th  clause  of  the  charter  express  reference  is 
made  to  the  payment  of  "cash  subsidy  or  subsidies."  Now, 
"subsidies"  could  have  no  existence  if  the  defendant's  conten- 
tion prevailed  that  there  was  one  indivisible  and  unapportion- 
able  subsidy. 

Beference  might  also  be  made  to  the  clause  which  provides. 
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as  secarity  for  the  performaDce  of  the  contract,  a  deposit  in 
the  nature  of  damages  of  $100,000 ;  and  also  to  the  fact  that,, 
while  the  charter  is  silent  as  to  any  avoidance  of  the  contract 
by  reason  of  its  non-completion  within  the  period  named,  it 
does  expressly  provide  for  it  in  the  event  of  the  work  not  being 
cammenced  within  three  months  after  the  passing  of  the  Act. 

If  those  parts  of  the  constating  instruments  relating  to  the 
subsidy  were  ambiguous  or  obscure,  it  is  a  well-established 
principle  that  recourse  may  be  had  to  the  context  for  their 
elucidation,  and  in  that  view  we  find,  on  reference  to  clause 
fifteen  of  the  contract,  immediately  succeeding  that  providing 
for  the  subsidy,  that  fee-simple  grants  of  five  thousand  acres 
of  land  for  each  mile  of  railway  are  to  be  made  '  upon  com- 
pletion of  each  section  of  five  miles  of  railway;"  and  by  the 
seventeenth  section  it  is  provided  that : 

'*  Upon  the  completion  of  each  five-mile  section  of  railway,  as  herein- 
before mentioned,  the  syndicate  company  shall  within  two  years  thereafter 
select  the  alternate  blocks  on  each  siae  of  the  railway  to  which  they  will 
be  then  entitled." 

It  is  also  provided  that  where  such  blocks  cannot  be  obtained 
along  the  constructed  line,  the  company  may  select  Crown  lands 
elsewhere  to  make  up  the  deficiencies ;  but  the  selection  for  the 
purpose  of  supplying  these  deficiencies  shall  be  made  within 
three  years  of  the  completion  of  the  railway. 

It  is  not  even  contended  that  these  grants  along  the  con- 
structed line  can  be  withheld,  and  as  a  matter  of  admitted  fact 
they  have  been  nearly  all  made. 

The  conclusion  appears  to  me  to  be  irresistible  that  the  same 
thing  was  intended  by  the  language  used  in  connection  with 
the  subsidy,  that  is  thus  so  absolutely  and  unmistakeably  ex- 
pressed with  regard  to  the  sectional  grants  of  land  that  the 
company  became  indefeasibly  entitled  to  them  in  proportionate 
parts  upon  the  completion  of  every  five-mile  section. 

Again,  the  language  which  is  the  subject  of  controversy  here 
is  in  the  nature  of  a  proviso  or  saving  clause,  with  regard  to 
which  the  rule  of  construction  is,  that  where  there  are  a  gene- 
ral and  a  particular  enactment,  the  particular  enactment  must 
be  operative  and  the  general  enactment  must  be  taken  not  to 
affect  those  parts  subject  to  the  special  provisions  of  the  Act. 

I  gather  then  ex  viscerihis  actus  that  a  separate  liability  has 
been  established  for  payment  by  the  Government  of  Newfound- 
land of  subsidies  upon  the  five-mile  sections  completed,  witli  a 
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right  of  property  in  them  available  and  subject  to  be  disposed 
of  by  the  company  as  a  security  to  mortgage  bondholders. 

If  anything  further  were  necessary  to  demonstrate  the  in- 
tention of  the  statute  it  is  to  be  found  in  the  almost  simul- 
taneous exposition  afforded  by  the  dealings  of  the  Government 
with  the  company  and  the  railway :  the  until  now  undisputed 
right  of  the  company  to  the  sectional  subsidies  as  they  accrued 
and  to  the  land  grants. 

The  fact,  as  is  admitted,  that  the  railway  has  been  and  now 
is  used  for  the  conveyance  of  mails  under  contract  with  the 
company  is  significant,  as  by  the  12th  clause  of  the  contract 
provision  is  made  for  this  service ;  and  again,  in  the  Act  of  the 
Legislature  of  this  present  year,  as  in  former  years,  "  for  the 
granting  supplies  to  Her  Majesty,"  provision  is  made  for  the 
railway  subsidy. 

Whatever  right  of  counter-claim,  in  the  nature  of  damages 
for  non-completion  of  the  entire  line  within  five  years,  might 
have  been  set  up  as  between  the  contracting  parties  only,  I  am 
of  opinion  that  it  is  untenable  as  against  the  trustees  for  the 
bondholders,  while  at  the  same  time,  if  the  Government  desires 
the  completion  of  the  line,  I  know  of  nothing  which  relieves 
the  plaintiff  company  of  the  obligation  to  construct  it 

In  my  opinion  judgment  upon  the  questions  in  the  case 
stated  must  go  for  the  plaintiffs. 

In  arriving  at  this  conclusion  I  have  the  satisfaction  of  feel- 
ing that  the  effect  of  this  judgment,  if  upheld,  will  be  to  sustain 
the  good  name  and  credit  of  the  colony,  in  saving  it  from  the 
reputation  of  having  acquired  nearly  a  hundred  miles  of  rail- 
way at  the  expense  of  capitalists  abroad  without  paying  the 
subsidy,  upon  which,  rightly  or  wrongly,  they  depended  as 
fiome  security  for  interest. 

I  have  also  the  satisfaction  of  knowing  that,  if  the  judgment 
of  the  court  be  erroneous,  there  is  an  Imperial  tribunal  to 
which  any  party  supposing  himself  to  be  aggrieved  may,  in 
cases  of  importance,  appeal  for  its  correction ;  and  if  this  one 
be  reversed,  it  will  be  made  apparent  that  the  bondholders 
have,  in  advancing  their  money  to  the  company,  mistakenly 
relied  upon  a  security  in  which  the  credit  of  this  colony  was 
not  I^ally  involved. ' 

Mr.  Kent,  Q.  C.  for  the  plaintiffs. 

Tfu  Attorney  General  (  Winter),  Mr.  McNeily,  Q.  C,  and  Mr. 
JSmersan,  for  the  defendant. 
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1887,  Febimary.    Pinsent,  J. ;  Little,  J. 

PUadinga— Petition  under  40  Ttc,  cap,  16, — Demurrer  to — Crown  grant — Setting 

oxide  of. 

Under  46  Vic,  cap.  16,  (local  Act),  "to  facQitate  trial  of  qnestions  relating  to 
Crown  grants,"  a  petition  was  filed  praying  that  a  certain  grant  made  by  the 
Crown  might  be  set  aside  as  Toid  or  that  it  be  aniendeiL  Petitioner  had  pur- 
chased property,  a  portion  of  which  it  was  alleged  was  covered  by  Crown  grant. 
The  grantee  appeared  to  have  had  a  title  against  the  Crown  before  the  grant 
was  issued,  and  the  grant  so  issued  was  superflous  and  ex  gratia.  Petition  was 
demurred  to  on  the  grounds  of  insufficiency  in  law,  in  that  the  averments  did 
not  establish  a  cane  contemplated  by  46  Vic,  cap.  16. 

//eU— That  46  Vic.  was  designed  to  supply  the  English  remedy  by  scire  facias^ 
but  that  petitioner  had  failed  to  establish  a  case  in  which  VkJUit  would  ex  debito 
have  gone  for  a  scire  facias.  An  action  of  trespass  or  ejectment  would  fitly 
meet  the  case.  The  act  was  intended  to  meet  cases  where  grants  were  obtained 
by  fraud,  concealment  or  mistake,  or  issued  to  the  detriment  of  the  rightful 
grantee,  or  where  an  applicant  with  the  better  right  has  been  deferred  in  faror 
of  another.  No  irregularity  had  been  shown  in  the  imue  of  the  grant  to  call 
for  the  avoidance  or  correction  of  same. 

The  plaintiflF  by  his  petitioii  sets  out  that  he  purchased  from 
Ellen  Hooper,  formerly  of  Burin,  certain  land  and  premises 
there  situate. 

That  petitioner  is  kept  out  of  possession  of  part  of  that  land 
by  the  defendant,  claiming  by  virtue  of  a  Crown  grant,  of  date 
A-D  1877. 

That  defendant  obtained  that  gmnt  upon  a  petition  to  the 
Government  for  a  grant  of  a  parcel  of  land  described  by  metes 
jBLud  bounds,  a  large  part  of  which  covers  the  laud  purchased  as 
aforesaid  by  the  plaintiff;  that  the  petition  of  the  defendant  in 
applying  to  the  Crown  for  a  grant  of  the  land  alleged  that  there 
was  to  her  knowledge  no  claim  upon  the  land  other  than  that 
of  the  defendant,  who  asserted  a  derivative  title  of  possession 
of  over  sixty  years. 

The  plaintiff  prays  the  intervention  of  this  court  to  set  aside 
that  grant  and  to  declare  it  void,  or  cause  it  to  be  amended,  so 
as  to  enable  plaintiff  to  take  possession  of  his  land  acquired 
from  Ellen  Hooper. 

The  defendant  demurs  to  the  plaintiff's  petition  for  insuffi- 
-ciency  in  law. 

The  matter  came  on  foi  argument  in  the  late  term  of  this 
-court  before  Mr.  Justice  Little  and  myself ;  the  attorney  gene- 
Tal,  (Mr.  Winter),  supporting  the  demurrer,  and  Mr.  R  McNeily, 
for  the  plaintiff,  supporting  the  petition. 
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The  proceeding  is  one  which  the  plaintifiF  claims  to  have  the 
right  to  adopt  by  virtue  of  the  provisions  of  the  Act  46  Vic^ 
cap.  15,  "An  Act  to  facilitate  the  trial  of  questions  relating  to 
crown  grants,  licenses  and  leases,  and  for  other  purposes." 

This  is  the  first  instance  in  which  litigious  use  has  been  made 
of  that  Act,  and  the  question  arises  whether  the  plaintiff  by  the 
averments  of  his  petition  has  brought  his  case  within  the  object 
and  remedy  contemplated  by  that  enactment. 

The  Act  is  one  designed  to  provide  a  mode  of  proceeding  and 
n  remedy  in  case  of  abuses  such  as  those,  for  the  redress  of 
which  in  England  the  ancient  proceeding  by  writ  of  scire  facias 
would  have  been  applicable,  probably,  indeed,  to  supply  means 
of  redress  of  even  a  more  widely  remedial  character  than  pro- 
ceedings by  scire  facias,  means  adapted  to  the  local  legislation 
relatins^  to  crown  lands. 

While  the  proceedings  by  scire  facias  are  inapplicable  for  the 
avoidance  or  correction  of  grants  of  crown  lands  in  the  colonies 
mainly  because  such  grants  are  not  enrolled  in  chancery,  it  is 
necessary  for  a  due  comprehension  of  the  application  of  the  Act 
46  Vic,  cap.  15,  to  consider  what  are  the  nature  and  effect  of 
the  proceeding  by  scire  facias. 

In  Brewster  vs.  Wald,  6  Modem  Reports  229,  A.  2>.  170i,  it 
was  held — 

"  That  if  letters  patent  be  to  tlie  prejudice  of  another,  he  may  have  a 
scire  facias  upon  the  enrolment  thereof  in  chancery  to  have  them  repealed 
as  well  as  the  Queen  may  ;  as  if  a  fair  be  granted  to  the  damage  of  mine, 
I  may  have  a  scire  facias  to  repeal  such  grant." 

As  is  said  by  Baroii  Parke  in  the  Eastern  Archipelago  Co,  vs. 
The  Queen, — 

"  Every  subject  injured  by  the  violation  of  a  charter  is  entitleil  to  a 
remedy  by  scire  facias  at  common  law,  for  scire  facias  is  to  be  allowed  ex 
debito  justUice,  This  is  expressly  laid  down  in  Sir  Oliver  Butler's  case, 
(S  Vent,  344),  and  Reg.  vs.  Aires,  (10  Mod.  354),  the  meaning  of  that  is, 
that  he  is  entitled  to  it,  if  justice  requires  it,  not  as  a  matter  of  course,  on 
the  one  hand  or  as  a  matter  of  favor  on  the  other." 

The  case  of  Alcock  vs  Cooke,  (5  Bing.  340),  was  an  action  of 
trover  for  wreck,  and  it  was  there  held  that  a  grant  may  be 
avoided  for  concealment  in  the  recital,  and  is  an  authority  for 
shewing  that  a  ground  of  avoidance  may  be  set  up  in  an  action 
at  law  as  against  a  grantee  claiming  under  the  void  grant 

It  appears  to  me  that  the  plaintiff's  petition  wholly  fails  to 
establish  a  case  in  which  a  fiai  would  ex  debito  have  gone  for  a 
scire  facias. 
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If  the  plaintiff  purchased  from  one  (Mrs.  Hooper)  who  had 
herself  a  title  good  against  the  Crown  in  all  the  land  conveyed 
to  the  plaintiff,  his  remedy  would  be  clear  either  by  assumption 
of  possession  by  him,  or  by  action  of  ejectment,  if  the  defendant 
has  entered  into  possession,  without  resort  to  proceeding  by  scire 
facias  to  set  aside  an  alleged  grant,  which  would  be  utterly 
harmless  and  unavailing  as  against  his  title. 

If,  on  the  other  hand,  the  plaintiff's  vendor  had  no  title  suf- 
ficient as  against  the  Crown,  the  grant  would,  while  unimpugned 
and  subsisting,  prevail  in  the  defendant's  favor ;  and  this  peti- 
tion fails  to  show  that  there  has  been  any  irregularity  or  viola- 
tion of  the  provisions  of  the  Crown  Lands'  Acts,  such  as,  being 
to  the  plaintiff's  prejudice,  would  give  him  the  right  to  intervene 
for  the  avoidance  or  correction  of  the  grant. 

It  must  be  assumed  until  the  contrary  is  shown  that  all  things 
were  rightly  done  in  the  Crown  Lands'  department,  as  prelimi- 
nary to  the  issue  of  the  grant  to  the  defendant. 

There  is  this  striking  peculiarity  in  the  present  case  that  the 
defendant  in  seeking  for  a  grant  from  the  Government,  alleged 
a  title  of  over  sixty  years  good  against  the  Crown,  and  the 
Government  would  thus  appear  to  have  issued  to  the  plaintiff  a 
superfluous  and  unnecessary  grant  ex  gratia. 

This  if  true,  would  in  no  wise  aid  the  plaintiff  in  his  present 
proceeding  remarkable  as  the  gratuitous  action  of  the  Govern- 
ment in  such  cases  may  be. 

I  can  well  understand  how  contests  may  arise  in  which  an 
individual  would  find  a  just,  convenient,  and  adequate  remedy 
under  the  provisions  of  the  46  Vic,  cap.  15,  as  by  way  of  exam- 
ple, where  possession  accompanied  with  meritorious  improve- 
ments may  have  conferred  a  prior  right  which  has  been  wrong- 
fully superseded  by  the  issue  of  a  grant  obtained  by  fraud, 
concealment  or  mistake ;  again  where  several  grants  from  the 
Crown,  for  the  same  locality  may  have  been  issued  to  the  detri- 
ment or  embarrassment  of  the  first  rightful  grantee ;  or  where 
through  error  as  to  forfeiture  by  a  prior  grantee  or  licensee  a 
wrongful  grant  or  license  may  have  been  given  to  another ;  or 
where  an  applicant  with  the  better  right  has  been  deprived  or 
deferred  in  favor  of  another. 

It  is  contended  with  no  little  force,  on  the  part  of  the  plaintiff, 
that  the  terms  of  the  Act  46  Vic,  cap.  15,  are  so  broad  and 
comprehensive  that  the  case  made  by  the  petition  of  the  present 
plaintiff  comes  within  the  Act,  as  the  second  section  enacts 
thatr— 
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"Any  pci-sou  having  or  claiming  to  have  an  interest  in  any  lands  or 
tcnemcnts  in  tlii.s  colony,  or  any  rights  or  privileges  arising  therefrom 
jr  appnrtenant  thereto,  which  are  or  are  claimed  to  be  held,  conveyed  or 
otherwise  affected  by  any  crown  gi-ant  who  shall  claim  that  such  crowi* 
grant  is  void  or  voidable,  or  has  been  or  ought  to  be  forfeited,"  and  so  forth, 
**or  who  shall  claim  uny  other  relief  legal  or  equitable  against  or  in  rela- 
tion to  such  grant  uiay  j)refer  a  petition  to  the  Supreme  Court,"  &c. 

The  sixth  section  provides  thut  the  Supreme  Court  and  the 
judges  thereof  may  pronounce  such  decree  and  grant  such  re- 
lief, legal  or  equitable  in  relation  to  the  subject  matter  of  the 
petition  as  might  he  pronounced  or  granted  "it?,  under  or  by 
virtue  of  any  other  suit,  action  or  other  proeeedinfj  in  relation  to 
any  deed,  conveyana*,  eontract  or  document  other  than  a  crown 
yrantr 

I  know  of  no  other  such  "  suit,  action  or  proceeding"  as  would 
confer  upon  a  third  party  possessing  an  unimpeachable  title,  a 
locus  standi  to  intervene  for  the  purpose  of  setting  aside  an  in- 
valid and  futile  conveyance  between  other  persons  vendor  and 
purchaser,  one  of  whom  may  have  undertaken  to  sell  and  the 
other  to  purchase  the  third  party's  land.  He  would  be  left  to 
the  strength  of  his  own  title,  and  to  tiie  ordinary  remedies  with 
which  the  law  has  already  invested  him  for  defence  from  tres- 
pass or  usurpation. 

I  think  the  act  contemplates  for  its  uses  the  cases  of  opposing 
claimants  from  the  Crown  of  the  same  subject  matter  where 
the  grant,  lease  or  license  impugned,  causes  such  prejudice  or 
damage  to  another  as  would  give  him  a  right  to  redress. 

It  would  he  giving  a  most  inconvenient  and  unnecessary  ex- 
pansion to  the  remedies  provided  by  the  Act  to  hold  that  it  is 
intended  to  introduce  such  modes  of  litigation  as  would  be 
simply  cumulative  with  the  ordinary  common  law  procedure  in 
actions  of  trespass  or  ejectment;  and  it  appears  to  me  that 
there  is  not  sufficient  in  the  statute  comprehensively  worded 
as  it  is  to  compel  the  court  to  put  upon  it  a  construction  so 
foreign  to  its  purpose.  In  giving  eflect  to  the  remedy,  we  must 
have  regard  to  the  evil  or  the  eflect  intended  to  be  corrected. 
Judgment  must  be  for  the  defendant  on  demurrer. 


Hon.  Mr.  Justice  Little: 

It  appears  from  the  preamble  of  the  Act  under  which  these 
proceedings  are  instituted,  that  the  Legislature  recognized  the 
existence  of  "  difficulties  and  uncertainties  "  attending  the  settle- 
ment and  determination  of  contentions  and  disputes  touching 
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the  validity  or  regularity  of  grants,  &c.,  to  Crown  hinds,  and 
deterniined  on  making  such  provision  by  this  enactment  as^ 
would  "  facilitate  and  render  more  oerUiin "  the  trial  of  such 
questions. 

At  this  sUige  of  these  proceedings,  and  in  face  of  the  course  of 
procedure  and  practice  embodied  in  and  prescribed  by  the  pro- 
visions of  this  Act,  I  do  not  consider  it  necessary  or  requisite 
to  refer  particularly  to  these  "difficulties  and  uncertainties" 
which  formerly  must  have  attended  the  prosecution  and  trial 
of  similar  questions  and  contentions  where  the  rights  of  the 
Crown  and  its  grantees  or  othei*8  might  be  affected  under  cir- 
cumstances as  these  referred  to  in  the  argument  of  this  cause,, 
or  intended  to  be  presented  on  the  record  in  this  cause. 

Tlie  common  law  right  of  the  subject  has  been  established 
and  at  all  times  recognized  to  prosecute  his  claim  to  repeal  and 
cancel  letters-patent,  royal  grants,  &c.,  of  all  kinds  when  made 
agiiinst  law,  or  upon  untrue  suggestions,  or  when  the  Crown 
has  been  advised  to  do  any  act  in  prejudice  to  a  subject's  rights. 
Com.  Deg,,  2  Ven.,  3j^. 

For  the  prosecution  of  this  comnjon  right  the  process  of  scire 
facias  was  ordinarily  resorted  to  for  the  repeal  of  letters-patent, 
and  all  grants  of  the  Crown  are  held  to  be  subject  to  this  inci- 
dent.    CL  Perry,  330,  6  B,  &  C,  708, 

It  may  be  that  in  practice  this  pi-ocess  might  not  have  been 
held  applicable  to  such  a  procedure  in  our  courts,  owing  to  the 
absence  of  any  laws  making  the  enrolment  of  such  grants  in  our 
coufts  of  record  obligatory,  and  therefore  such  a  writ  might  be 
inoperative.  As  it  has  been  adjudged  that  leases  or  grants  of 
the  Crown  not  being  so  enrolled  in  any  court  of  record,  could 
not  be  revoked  by  scire  facias. — Beff.  v  Hughes,  35  L.  J.  P.  C.  C, 
23, 1  Z.  B,,  app.  81, 12  Jur.,  N,  S.,  196. 

Another  process  under  which  the  title  and  rights  of  the 
Crown  in  and  over  public  lands  might  be  asserted  and  enforced 
was  by  an  information  of  intrusion  in  the  nature  of  an  action 
of  trespass.     QC.F.,  Ch.  Pregt,  382. 

By  the  pleadings  in  such  proceedings  as  these  referred  to, 
the  claims  of  the  Crown  and  those  of  the  subject  were  parti- 
cularly and  formally  set  out,  and  the  issue  settled  or  deter- 
mined by  a  regular  trial  at  bar.  However,  further  reference  to 
these  forms  of  procedure  is  not  at  present  requisite  or  neces- 
sary, either  for  the  determination  of  the  points  raised  by  the 
demurrer  or  to  illustrate  the  correctness  of  the  opinion  of  the 
Legislature  as  set  out  in  the  preamble  to  the  Act.     It  is  suffi- 
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cient  to  find  that  the  statute,  or  the  remedy  it  provides,  is 
merely  in  aid  or  in  cumulation  of  existing  remedies,  as  is  for- 
mally declared  hy  the  8th  section  of  the  Act. 

The  plaintiff,  therefore,  having  here  made  his  election  to  pro- 
<;eed  under  the  pi-ovisions  of  this  Act,  the  defendant  has  in  no 
way  questioned  his  right  to  do  so,  and  the  Crown,  through  the 
attorney  general,  (who  appeared  for  the  defendant),  has  taken 
no  exception  to  the  proceedings.  It  then  remains  merely  to 
dispose  of  the  question  of  the  sufficiency  or  otherwise  of  the 
matter  raised  on  the  demurrer  to  the  petition. 

It  is  clearly  the  plaintiff's  duty  to  set  out  in  the  statement 
of  his  grounds  for  the  avoidance  of  this  grant  the  particular 
<;haracter  of  the  title  or  claim  on  which  he  relies  for  such  pur- 
pose. Although  the  mode  of  procedure  under  the  Act  for  the 
attainment  of  a  most  important  end  is  simplified  and  rendered 
more  facile,  still  it  is  incumbent  on  the  parties  to  adhere  in  the 
statement  of  their  claims  to  an  observance  of  these  rules  of 
pleading,  requiring  parties  to  be  definite  and  clear  in  their 
statements,  and  to  show  a  legal  right  to  the  redress  sought  for 
at  the  hands  of  the  court.  In  this  petition  we  find  the  plain- 
tiff satisfies  himself  in  the  mere  assertion  of  a  claim  in  the  alle- 
gation "  that  he  purchased  from  Ellen  Hooper  all  her  right, 
title  and  interest  in  certain  land,  &c.,  at  Burin,"  and  that  this 
land  is  now  claimed  by  defendant  under  and  by  virtue  of  a 
grant  to  her  from  the  Crown  This,  surely,  is  too  indefinite 
and  uncertain  to  form  the  basis  of  any  such  proceeding  as  the 
present.  Nor  is  there  in  this  allegation  a  statement  of  facts 
sufficient  to  clothe  him  with  the  semblance  of  such  a  title  or 
claim  to  justify  the  interference  of  the  court  in  the  manner 
prayed  for. 

The  plaintiff  has  not  declared,  as  he  should  have  in  proceed- 
ings of  this  character,  what  the  nature  of  Hooper's  title  was, 
or  may  be,  whether  acquired  by  occupancy  or  purchase,  what 
length  of  time  plaintiff,  or  these  through  whom  he  claims,  occu- 
pied this  land  adversely  to  defendants;  and  there  is  also  an 
absence  of  all  particularity  as  to  notice  in  relation  to  the  issu- 
ing of  the  grant.  I  am  therefore  of  opinion  plaintiff  has  failed 
to  show  such  facts  in  support  of  his  claim  to  enable  him  to 
avail  of  the  provisions  of  this  Act,  and  that  this  demurrer  is 
well  taken  and  should  be  sustained. 

Mr.  /.  R  McXcily,  for  plaintiff. 
Attorney  General,  for  defendant 
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1887,  Febntary.    Carter,  C.  J. ;  Pinsei^,  J. ;  Little,  J. 

Parinerskip — Death  of  partner— Share  of  deceased  partner ^  how  ascertained— Fidu- 
ciary relation — Bitl  for  an  account— Parties — Statute  limitations. 
Under  a  deetl  of  partnership  for  general  businetUj  it  wa3  provided  that  at  the 
end  of  each  year  an  acox)unt  should  be  made  and  signed  which  should  be 
binding  on  all  parties.  In  the  event  of  death  co-partnership  to  be  conti- 
nued by  survivors  till  end  of  current  year  of  such  decease,  and  within  one 
year  from  decease  balance  dnc  deceased  party  to  be  paid  to  his  representative. 
Last  xtatement  signed  to  be  taken  by  all  as  value  of  assets.  One  of  the  co- 
partners die<l.  The  administratrix  of  the  deceased  partner  filed  a  bill  for  an 
account,  but  the  other  partners  refused  fairly  to  account :  (1.)  As  to  the  private 
estate  of  the  deceased  partner,  which  was  debited  with  the  purchase  money  of 
certain  properties  which,  in  the  last  account  signed  (in  lifetime  of  deceased), 
had  been  placed  amongst  partnership  assets  ;  (2.)  That  there  was  a  fraudulent 
<lisposition  of  partnership  assets  to  the  loss  of  estate  of  deceased.  It  appeared 
from  the  books  of  the  partnership  that  the  property  in  the  first  item  was 
charged  in  to  the  jiartnership  in  the  hand-writing  of  deceased,  and  that  the 
property  said  to  be  fraudnlentlv  disposed  of  wa»  sold  nt  public  auction  for 
Aud  on  account  of  estate  jmrtly  purchased  by  oue  of  the  surviving  partners. 

J/eld — (Pinsent,  J.,  diflering)— That  the  signed  admission,  the  terms  of  the  co- 
]iartnership,  and  the  full  knowledge  by  all  the  parties  of  tlie  circumstances, 
was  sufficient  to  justify  the  debiting  of  the  jiartnershi))  account  with  the  pur- 
duisc  money  sought  to  be  charged  to  estate  of  deceased  partner. 
Respecting  the  charge  of  fraudulent  disposition  of  partnership  assets : 
Held — (1.)  There  was  no  fiduciary  relation  between  surviving  partners  and  repre- 
sentatives of  deceased  partners  —  there  are  legal  obligations  binding  on  both. 
(2.)  Statute  limitations  applies  as  between  any  other  persons;  (3.)  The  right 
of  a  surviving  partner  to  the  partnership  assets  is  absolute— that  of  the  re- 
presentatives of  a  deceased  partner— to  an  account;  (4.)  One  partner  may 
lawfully  purchase  the  share  of  a  deceased  partner  ;  (5.)  There  was  nothing  in 
the  coudnct  of  surviving  ]»artners  or  auctioneer  to  warrant  the  imputation  of 
fraud  or  collusion. 

The  bill  of  complaint  sets  out  that  the  plaintiff'  is  the  widow 
and  administratrix  of  the  late  Mr  James  Browning,  who  en- 
tered into  co-pirtnership  on  the  8th  of  August,  1884,  with  the 
defendants  to  continue  the  Biscuit-bakery  aud  general  business 
theretofore  carried  on  by  the  late  Gilbert  Browning  and  said 
James  Browning,  under  the  style  of  "  G.  Browning  &  Son,"  for 
the  term  of  ten  years  from  the  1st  January,  1884,  subject  to 
be  determined  at  certain  specified  periods  by  notice  from  either. 
The  capital  stock  was  to  consist  of  all  lands,  houses,  stores, 
stock  in  trade,  and  premises  formerly  owned  or  held  by  said 
*"G.  Browning  &  Son,"  the  whole  being  estimated  at  thirty-two 
thousand  dollars,  which  was  subscribed  for  by  the  parties  in 
certain  respective  amounts. 
L 
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It  was  provided  that  at  the  end  of  each  year,  or  so  sooir 
thereafter  jis  circumstances  should  permit,  a  statement  and  ac- 
count of  the  transactions  of  the  preceding  year  in  the  manner 
prescribed  should  be  made  out,  and  that  then,  signed  by  the 
parties  thereto,  should  be  binding  on  them,  and  should  not  be 
opened  or  unravelled  by  any  of  them  after  the  expimtion  of 
one  year  from  the  date  of  such  signing ;  and,  in  the  evont  of 
the  death  of  either  during  the  continuance  of  the  co-partner- 
ship, the  business  should  be  continued  by  the  survivors  until 
the  end  of  the  current  year  of  such  decease,  in  all  respects  as 
if  such  death  had  not  taken  place  and  within  one  year  after 
the  date  of  such  decease,  or  such  further  time  as  might  be 
agreed  upon,  the  balance  that  should  appear  to  be  due  to  such 
deceased  party  at  the  end  of  the  current  year  of  decease,  in- 
cluding his  or  her  share  in  the  profits,  should  be  paid  to  liis  or 
her  executors  or  administrators,  together  with  interest  at  five 
per  cent,  per  annum,  to  be  computed  from  the  end  of  the  cur- 
rent year  of  such  decease  to  the  time  of  payment,  the  estiite  of 
the  deceased  to  be  liable  for  all  losses  as  if  he  or  she  had  lived 
between  the  dates  of  the  death  and  the  end  of  the  current 
year ;  and  that  for  the  purpose  of  arriving  at  the  valuation  of 
the  share  or  interest  of  the  deceased,  or  of  his  estate  in  all 
lands,  houses,  buildings,  or  other  property  (except  money)  of 
the  co-partnership,  the  valuation  of  the  same  as  should  appear 
by  the  statement  or  account  made  up  and  signed  by  the  said 
parties  thereto,  as  provided  by  the  indenture  at  the  end  of  the 
year  next  preceding  such  decease,  should  be  final  and  binding. 

That  an  account  was  stated  and  signed  by  the  parties  to  the 
31st  December,  1884,  showing  a  balance  due  and  to  the  credit 
of  the  deceased  of  816,000 ;  that  said  James  Browning  died  on 
the  2nd  August,  1885,  and  letters  of  administration  to  his  es- 
tate were  granted  the  plaintiff;  that  the  defendants  continued 
to  carry  on  the  business  of  the  firm  until  the  end  of  the  year 
1885.  and  still  continue  to  do  so ;  that  plaintiff  applied  for  an 
account  of  the  co-partnership  at  the  end  of  the  year  1885,  but 
the  defendants  have  refused  fairly  to  account  with  plaintiff, 
and  particularly  as  regards  two  matters  or  items  which  I  shall 
presently  mention,  and  the  plaintiff  prays  that  defendants  be 
directed  to  furnish  a  full  and  just  account  of  the  dealings  of 
the  co-partnership,  and  asks  the  decree  of  the  court  for  pay- 
ment of  the  amount  found  to  be  due  the  estate  of  deceased, 
James  Browning 

The  two  items  to  which  I  have  adverted  and  about  which 
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the  pliiiiitiff  chiefly  complains  are :  (1.)  Tliat  the  private  estate 
of  Jrtiiies  is  debited  with  the  purchase  money  and  expenses 
connected  with  the  purchase  by  James  in  1883,  when  in  sole 
chart^'e  of  the  business,  of  lands  frorn  the  Newfoundland  Pioneer 
Woollen  Factory,  and  land  also  purchased  about  the  same  time 
from  Brien,  to  the  amount  of  $5,402.90,  which,  it  is  contended, 
should  be  charged  to  the  firm ;  and  (2  )  That  there  was  an  un- 
lawful and  fraudulent  disposition  of  3,109  barrels  of  flour  and 
1,900  l)aj^  of  bread  by  the  defendants,  for  the  alleged  losses 
on  which  they  should  be  made  to  account  to  the  plaintiff*. 

As  regards  the  first  item  of  the  land,  there  seemed  to  be  an 
impression  with  tlie  defendants  that  the  deceiised  acquired  this 
property  for  his  individual  account  and  not  for  the  firm,  and 
this  among  other  reasons  has  been  inferred  from  a  convei-sation 
of  which  Mr.  John  Browning  gave  evidence,  as  having  taken 
place  between  himself  and  tlie  deceased  shortly  after  the  pur- 
chase From  the  commencement,  in  the  deceased's  own  hand 
writing,  the  entries  for  the  purchase  and  incidentals  were  charged 
in  the  books  of  "G.  Browning  &  Son,"  as  of  their  property,  and 
whatever  may  have  been  the  intention  originally  of  Mr.  James 
Browning,  it  is  beyond  all  question  that  the  trade  account,  as 
provided  for  by  the  articles  of  co-partnership  as  aforesaid,  was 
signed  by  the  defendants,  which  included  those  lands  under  the 
head  of  "  River  Head  Plant,"  as  part  of  the  partnership  property, 
and  Mr.  William  Browning  states  he  was  aware  of  this  at  tlie 
time  and  never  made  any  remonstrance  during  the  lifetime  of 
his  brt)ther  James. 

I  consider  this  signed  admission  with  a  full  knowledge  of  the 
circum.stiinces,  besides  the  terms  of  the  co-partnership  articles 
amply  .sufticient  to  debit  the  firm  instead  of  the  private  estate 
of  the  deceased  with  the  amount  heretofore  charged  to  it,  and 
that  the  account  should  be  accordingly  reformed. 

As  to  the  second  item,  respecting  the  sale  of  the  bread  and 
flour,  we  heard  in  argument  a  great  many  observations  about 
the  fiduciary  relations  alleged  to  exist  between  a  surviving  part- 
ner and  the  representatives  of  a  deceased  partner ;  and  before 
entering  on  the  particulars  of  the  sale  I  shall  state  what  I  con- 
sider to  be  well  settled  law  on  this  subject, — the  ciise  of  Knox 
rs.  G\ji\  L.  JR.,  5  JT.  //.,  656,  cited  at  the  bar,  decided  by  that 
eminent  lawyer,  Lord  TFestbui^,  that  there  is  no  fiduciary  rela- 
tion between  a  surviving  partner  and  the  representatives  of  a 
deceased  partner;  and  in  a  more  recent  case,  adjudicated  by 
another  eminent  lawyer,  Zo7'f?e7?/s^i>c  Javies,in  Taylor  rs.  Taylor, 
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^8  Law  Times,  p.  189,  who  says: — "The  case  of  Knox  vs.  Gye 
decides  that  there  is  no  fiduciary  relation  between  a  surviving 
partner  and  the  representatives  of  his  deceased  partner ;  there 
are  leg^il  obligations  between  them  equally  binding  on  both. 
There  is,  in  fact,  a  mere  liability  to  render  an  account.  The 
statute  of  limitations  applies  just  as  much  between  surviving 
partners  and  the  representatives  of  their  deceased  partners  as 
between  any  otiier  pei-sons.  The  Solicitor  General,  ( Jessel),  in 
opening  the  present  case,  expressed  some  dissatisfaction  with  the 
report  of  the  case  of  Knox  vs.  Gye,  but  I  have  perused  the  report 
carefully  since  this  case  commenced,  and  I  have  never  read  a 
judgment  with  which  I  more  entirely  concur  than  that  of  Lord 
Westbury,  not  forgetting  either  His  Lordship's  lecture  on  the 
use  of  metaphoriail  terms,  or  the  peculiar  views  on  the  subject 
once  taken  by  the  Court  of  Exchequer.  The  law  is  that  the 
right  of  a  surviving  partner  to  the  partnership  assets  is  absolute. 
The  right  of  the  legal  personal  representatives  of  the  deceased 
partner  is  to  an  account  merely  of  the  partnership  assets,  and 
to  the  ttiking  of  that,  as  to  the  taking  of  any  other  account,  the 
statute  of  limitations  applies  In  conclusion,  1  cannot  refrain 
from  adding  that  I  sincerely  hope  the  authority  of  Kmxx  vs  Gye, 
and  the  principles  of  law  thereby  established,  will  prevent  the 
recurrence  of  any  other  suit  at  all  resembling  the  present." 
But,  of  course,  the  account  referred  to  must  be  honestly  render- 
ed, and  there  must  be  no  fraud  or  collusion  against  the  interests 
of  the  estate  of  the  deceased  partner.  An  account  has  been 
furnished  which  is  impeached  as  fraudulent;  let  us  see  then 
how  the  matter  stands  before  the  court  from  the  evidence  of  the 
several  witnesses  examined  on  both  sides. 

The  disposition  or  sale  was  by  public  auction  at  the  Commer- 
cial Rooms,  on  the  22nd  December,  1885,  conducted  by  expe- 
rienced auctioneers,  and  the  plaintiff's  interests  carefully  watched 
as  her  appointed  agent  by  one  of  the  most  experienced  commer- 
cial gentlemen  in  the  colony,  Mr.  T.  R  Smith  The  time,  place, 
and  cash  sales  were  agreed  upon  with  him ;  advertisement  of 
the  intended  sale  was  duly  made  in  three  newspapei*s,  with 
posters,  and  notices  to  several  persons  in  the  trade,  and  which 
secured  an  unusually  large  attendance.  The  defendant  Brown- 
ing's instructions  to  Mr.  Mare,  auctioneer,  on  the  occasion  were 
to  sell  the  flour  and  bread  and  get  the  best  possible  prices  for 
them ;  that  they  did  not  want  them  if  they  could  get  rid  of 
them  in  any  other  way ;  there  were  several  bidders ;  Mr.  Smith 
bid  two  or  three  times  and  bought  400  bags  of  the  bread,  which 
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he  afterwards  got  Mr.  W.  Browning  to  take  from  him  at  the 
same  price ;  William  B.  Browning,  as  the  highest  bidder,  bonglit 
in  the  bulk  of  the  flour  and  bread.  Mr.  Mare  says  the  sale  was 
made  at  good  prices,  and  he  could  have  given  Browning  better 
flour  at  the  same  prices.  Mr.  Smith  took  40  barrels  of  flour 
from  Browning  for  same  price  as  purchased — twenty-eight  shil- 
lings, (28a),  which  his  customers  would  not  take  and  he  had  to 
dispose  of  it  in  supplies  to  the  fishery  at  twenty-eight  shillings 
and  sixpence  (28&  6d.)  Several  witnesses,  apparently  most 
competent  to  judge  of  the  grade,  say  the  flour  was  of  an  inferior 
character  throughout,  described  to  have  been  tarty,  sour,  caky 
and  lumpy — ^it  was  not  fit  to  be  baked  up  of  itself  without  mix- 
ture with  other  good  flour.  The  prices  realized  are  deposed  to 
by  different  witnesses  to  have  been  excessive,  exceptionally  good, 
and  by  Mr.  Smith,  agent,  as  good  and  satisfactory,  he  had  no 
reason  to  find  fault  with  the  conduct  of  the  sale,  and  was  pre- 
sent all  the  time;  he  did  not  perceive  anything  fraudulent;  it 
may  have  been  injudicious  for  Mr.  Browning  to  bid,  but  he  made 
no  remonstrance  to  anything  done  in  connection  with  it,  and 
accepted  for  the  plaintiff  the  result  of  the  auction.  When  the 
trade  account  for  1884  was  prepared  in  February  afterwards, 
the  only  thing  he  objected  to  and  insisted  upon  being  altered 
was  the  charge  to  the  individual  estate  of  James  of  the  Woollen 
factory  and  Brien's  land.  The  books  of  the  firm  were  always 
open  for  his  inspection,  and  he  freely  received  all  the  informa- 
tion he  required  of  Brownings  from  time  to  time.  Some  of  the 
brands  sold  are  spoken  of  by  witnesses  as  of  higher  marketable 
value  than  the  auction  price,  but  they  knew  nothing  of  the  in- 
ferior quality  of  that  offei-ed  for  sale,  as  did  the  witnesses  who 
have  deposed  on  that  subject  The  flour  was  the  balance  of 
some  12,000  barrels  in  stock  at  the  death  of  James,  and  through- 
out the  season  attempts  had  been  made  through  a  broker  to 
dispose  of  it.  Some  had  been  sold  and  part  returned  again  for 
other  brands,  from  its  deteriorated  condition,  sale  could  not  1>e 
effected  of  more  of  the  lot.  It  was  of  old  inspection  and  of 
less  value  than  of  a  newer 

Stress,  in  argument  by  plaintiff's  counsel,  was  laid  on  the 
evidence  of  Mr.  Alexander  Harvey,  respecting  the  not  giving  of 
samples  before  the  sale  from  a  conversation  with  Mr  A.  Ken- 
dell  a  ptirtner  of  Mr.  Mare's ;  Mr.  Harvey  states  that :  "  Prior 
to  the  sale  I  applied  to  Mr.  Rendell,  one  of  the  auctioneers,  for 
samples  of  the  flour ;  I  think  it  was  the  Friday  before  the  sale ; 
I  think  the  sale  was  on  Monday ;  I  did  not  receive  the  samples ; 
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he  said  he  could  not  give  any  samples  before  the  day  of  sale ; 
he  thought  they  were  compelled  to  give  them  on  the  day  of 
sale.  In  the  ordinary  course  I  went  to  the  Commercial  Rooms 
on  the  day  of  the  sjile :  when  I  got  there  the  auction  was,  I 
should  judge,  about  half  over ;  I  went  into  the  auction  room ; 
I  went  in  and  immediately  went  out  again ;  Mr.  Mare  was 
selling ;  I  think  I  Siiw  Mr.  William  Browning  there."  And  in 
answer  to  the  question :  "  Will  you  recollect  distinctly,  did 
Mr.  Rendell  say  anything  to  you  about  this  sale  of  flour  and 
bread  being  merely  formal,  as  it  belonged  to  an  estate  it  was  a 
family  affair,  and  asking  you  not  to  bid  ?"  answered,  "When  I 
met  him  on  Friday  I  was  surprised  at  his  not  being  anxious  to 
give  me  the  samples  in  oi-der  to  make  the  sale,  and  when  he 
made  the  reply  I  have  already  given  about  the  samples,  I  said, 
*  Why  ?  Do  Browning's  want  to  buy  it  in  ?'  Rendell  replied, 
'  that  it  was  a  sale  required  by  law ;  it  is  a  family  matter,  and 
I  think  Brownings  would  be  just  as  well  pleased  if  it  did  not 
go  too  dear.'  I  think  that  was  the  whole  substance  of  the  con- 
versation." And  in  reply  to  the  question :  "  Were  you  or  were 
you  not  deterred  from  going  to  the  auction  and  bidding  for  the 
flour  by  not  getting  the  samples  and  by  the  observations  of 
Mr.  Rendell  to  which  you  have  just  referred,"  answered,  "  Yes, 
I  was  deterred."  Mr.  Rendell  was  also  examined,  who  states 
in  answer  to  the  question,  "  Had  you  personally  any  instruc- 
tions about  that  sale  of  flour,  and  from  whom  ?"  "  I  had  no 
connection  with  the  sale  myself,  except  as  to  armnging  the 
date  of  sale  and  the  terms  with  Mr.  Smith  and  Mrs.  Browning. 
The  place  of  sale  was  agreed  upon — the  Commercial  Rooms. 
These  arrangements  were  come  to  during  the  month  of  Decem- 
ber, possibly  a  fortnight  before  the  sale.  These  instructions 
were  entirely  verbal.  I  remember  previous  to  the  sale  having 
an  interview  with  Mr.  A.  J.  Harvey,  baker ;  he  was  speaking 
to  me  about  the  sale  of  Browning's  flour ;  he  asked  me  whose 
flour  was  being  sold ;  the  conversation  began  by  his  asking  me 
whose  flour  was  being  sold  at  that  date,  referring  to  the  poster ; 
I  replied,  Browning's  flour ;  he  asked  me  if  I  would  let  him 
have  samples  of  the  flour ;  I  replied  that  as  there  were  forty 
or  fifty  different  samples  1  did  not  care  to  bring  them  down  to 
him,  but  that  they  would  be  there  at  the  time  of  sale ;  but  if 
he  sent  to  G.  Browning  &  Son  for  the  samples  he  would  cer- 
tainly get  them.  He  said  he  suppdsed  then  it  was  a  family 
affair,  and  that  the  sale  was  for  the  purpose  of  ascertaining  the 
value  of  tlie  flour.     I  replied  that  I  expected  such  was  the 
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X!a8e.  That  was  the  meaning  of  what  I  said  ;  I  don't  remem- 
ber the  exact  words ;  that  was  the  whole  of  the  conversation. 
My  not  giving  the  samples  on  that  occasion  did  not  arise  from 
instructions  from  Browning's ;  I  considered  it  detrimental  to 
the  sale  to  give  samples  at  that  time ;  when  flour  is  to  be  sold 
At  auction  as  this  was  it  is  not  customary  to  give  samples; 
whenever  things  are  sold  for  the  benefit  of  all  concerned  as 
distinguished  from  an  individual  it  is  not  customary  to  give 
samples.  I  was  present  at  the  sale ;  there  was  an  unusually 
large  attendance ;  the  bidding  was  far  beyond  the  average  bid- 
ding at  the  Commercial  Rooms ;  there  was  no  hurry  in  closing 
the  sale ;  after  the  sale  I  had  a  conversation  with  Mr  T.  K. 
Smith,  I  think  both  at  the  Rooms  and  at  his  office,  and  we 
considered  the  prices  at  the  whole  sale  were  good.  In  my 
opinion,  as  one  connected  with  the  trade,  the  prices  obtained 
were  excessive,  taking  into  consideration  the  quality  and  con- 
dition of  the  flour,  the  terms  and  the  time  of  sale.  I  had 
handled  the  flour  before ;  the  flour  was  old  and  of  a  doubtful 
nature ;  much  of  it  was  lumpy.  When  sales  were  made  pre- 
vious to  the  sale  of  this  flour  one  of  the  stipulations  was,  that 
if  any  of  it  turned  sour  it  was  to  be  returned.  Previous  to 
the  auction  sale  we  had  offered  it  for  sale  all  through  the  fall 
at  a  shilling  under  the  regular  market  rates ;  I  effected  some 
few  sales ;  in  one  case  the  flour  was  objected  to,  and  I  think  a 
shilling  a  barrel  extra  was  paid  by  the  purchaser  for  an  ex- 
change of  brands ;  the  first  brand  returned  was  "  Gould  City 
Mills,"  and  a  shilling  extra  was  paid  for  an  exchange  for 
"  Gooderich  Mills  "  I  know  there  were  handbills  sent  around 
announcing  the  sale." 

I  am  at  a  loss  to  perceive  there  is  anything  to  be  inferred 
from  what  occurred  between  those  two  gentlemen  to  the  pre- 
judice of  the  defendants,  and  I  think  Mr.  Rendell's  evidence 
satisfactorily  disposes  of  any  imputation  of  any  sinister  con- 
duct on  this  head.  The  defendants  knew  nothing  of  what 
passed  between  them  and  were  acting  in  harmony  with  the 
plaintiffs  agent.  Samples  of  the  various  brands  were  ex- 
hibited at  the  time  of  sale  for  the  inspection  of  Mr.  Harvey 
and  all  intending  purchasers,  and  he  might,  for  anything  re- 
liable we  have  in  the  evidence  to  the  contrary,  if  he  had  any 
intention  of  being  a  purchaser,  have  as  freely  bid  as  those  who 
did,  without  being  deterred  from  doing  so  any  more  than  they 
were 

We  all  know  auction  sales  vary  considerably,  even  as  regard* 
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similar  articles,  but  after  all,  when  estate  property  is  concerned, 
it  is  the  most  satisfactory  mode  of  disposition,  and  when  pro- 
perly conducted,  as  I  think  this  was,  the  result  may  fairly  be 
received  as  the  marketable  value  of  the  commodity,  and  espe- 
cially when  the  plaintiff's  experienced  and  vigilant  agent  says 
"  he  considered,  as  the  whole  trade  was  represented  at  the  sale, 
fair  prices  had  been  obtained."  I  am  not  unmindful  of  the 
provisions  in  the  articles  of  co-partnership  that  in  the  event 
of  death  the  trade  was  to  be  carried  on  as  if  the  deceased 

Sirtner  were  alive,  and  if  the  survivors  had  not  acted  in  good 
ith  and  had  by  competition  made  profit  against  the  interests 
of  the  firm,  they  should  be  held  bound  to  account  for  it ;  but 
in  this  case  there  was  no  such  competition  and  no  use  made  of 
the  purchased  property  until  after  the  partnership  had  fully 
terminated,  and,  besides,  nothing  was  concealed  from  the  plain- 
tiff's agent  or  repudiated  by  him  as  r^rds  this  property. 

The  case  of  Chambers  vs  Howdl,  11  Beav,,  p,  6,  is  an  authority 
that  one  partner  may  lawfully  purchase  the  share  of  a  deceased 
partner  from  his  representatives,  and  a  fortiori  he  may  purchase 
part  of  a  share  at  a  public  auction,  with  a  knowledge  of  the 
plaintiff  through  her  agent  as  in  this  case,  with  his  expressed 
satisfaction  at  the  prices  obtained. 

Now  we  are  asked,  after  evidence  such  as  has  been  given,  to 
set  aside  this  public  sale  as  being  unlawful  and  fraudulent,  and 
refer  the  matter  to  the  master,  when  we  have  before  us  the  tes- 
timony of  those  best  acquainted  with  the  subject  and  full  data, 
to  enable  us  to  exercise  our  own  judgment. 

I  am  unable  to  discover  anything  in  the  conduct  of  the  part- 
ners, auctioneers,  or  plaintiff's  agent  which  would  warrant  me 
in  imputing  anything  wrongful,  collusive  or  fraudulent  in  the 
disposition  of  this  property,  and  which  uudeseived  imputation 
could  not  be  avoided  if  the  public  sale  was  nullified  by  a  refer- 
ence at  this  stage  to  the  master. 

I  am  of  opinion  with  Mr.  Justice  Little,  the  account  sales  of 
the  flour  and  bread  should  stand  as  rendered  without  further 
reference. 

Since  the  argument,  I  underetand,  the  admitted  balance  has 
been  paid  the  plaintiff  with  interest,  and  should  the  parties  not 
have  arranged  other  items  a  reference  can  be  made  to  the  mas- 
ter on  application,  and  decree  for  payment  of  any  amount  that 
may  remain  due  the  estate  of  said  James  Browning. 
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Hon.  Mju  Justice  Pinsbnt: 

This  is  a  petition  for  an  account  of  partnership  transactions^ 
and,  in  particular,  the  plaintiff  seeks  that  it  may  be  declared 
and  decreed  that  certain  landed  property  has  been  wrongfully 
treated  in  account  as  the  separate  property  of  James  Brownings 
deceased,  and  charged  to  his  estate,  when  it  really  and  truly 
formed  part  of  the  assets  of  the  co-partnership  which  had  ex- 
isted between  him  and  the  defendants,  and  should,  according 
to  the  terms  of  the  articles  of  co-partnership,  be  so  dealt  with 
in  account;  and  valued  at,  and  accounted  for  to  the  plaintiff 
administratrix,  at  the  valuation  which  shall  have  appeared  in 
the  statement  made  at  the  end  of  the  year  next  preceding  the 
decease  of  James  Browning. 

The  plaintiff  further  charges  and  claims  that  the  defendants, 
in  closing  the  partnership  business,  made  wrongful  sale  or  mis- 
appropriation of  over  3,000  barrels  of  flour  and  1,900  bags  of 
biscuit,  to  the  loss  to  the  estate  of  James  Browning  of  about 
four  hundred  pounds. 

Gilbert  Browning,  it  appears,  originally  established  the  busi- 
ness of  biscuit-baker.  He  took  into  partnership  his  son,  James. 
Gilbert  died  in  1882.  James  continued  the  business  on  his  own 
sole  account  in  1883. 

In  January,  1884,  James,  and  his  mother,  Elizabeth,  and  his 
brother,  William  B  Browning,  who  are  the  defendants,  entered 
into  a  co-partnership  for  ten  years,  terminable  at  shorter  periods, 
the  business  being  subject,  in  the  event  of  the  decease  of  either 
of  the  partners,  to  be  continued  by  the  survivors  until  the  end 
of  the  year  current  at  such  decease,  on  account  of  the  estate  of 
the  deceased  and  of  themselves ;  and  the  clause  of  the  articles 
making  provision  for  this  contingency  of  death,  concludes  in  the 
following  terms : — 

'*  Provided,  nevertheless,  that  for  the  purpose  of  arriving  at  the  valua- 
tion of  the  share  or  interest  of  deceased,  or  of  his  estate,  in  all  lands, 
houses,  building  or  other  property  (except  money^  of  the  said  co-partner- 
ship, the  valuation  of  the  same  as  shall  appear  by  tne  statement  or  account 
made  up  and  signed  by  the  parties  hereto,  at  the  end  of  the  year  next  pre- 
ceding such  decrease,  shall  be  final  and  binding.'' 

The  contest  here  turns  upon  certain  properties  known  as  the 
"Woollen  factory"  and  "  Brien's  land.'* 

These  were  purchased  by  James,  in  his  own  name,  during  the 
year  that  he  was  sole  proprietor  and  conductor  after  his  father's 
death  of  the  business  of  "  Gilbert  Browning  &  Son" ;  but  build- 
ings were  erected  by  him  upon  both  the  properties  and  used  ia 
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the  business,  and  the  expenses  of  their  erection  and  maintenance 
-charged  in  the  books  of  his  firm. 

When  he  entered  into  co-partnership  with  the  defendants,  it 
was  agreed  by  the  articles — 

"  That  the  capital  stock  of  the  co-partnership  business  hereby  created, 
shall  consist  of  all  the  lands,  bouses,  stores,  stock  in  trade  and  premises 
formerly  owned  or  held  by  the  firm  of  "  G.  Browning  &  Son,"  the  whole 
being  estimated  at  the  value  of  (32,000,  which  is  suMcribed  or  provided 
by  the  parties  hereto  as  follows,  that  is  to  say:  the  said  James  Browning, 
416,000 ;  the  said  Elizabeth  Browning,  $13,000 ;  the  said  William  Boyd 
Browning,  $3,000." 

The  articles  also  provided  that  tlie  business  was  to  be  carried 
on  under  the  style  and  firm  of  "  G.  Browning  &  Son,"  in  the 
premises  on  Water  street  and  at  River  head,  lately  occupied  by 
the  late  firm  of  "  G.  Browning  &  Son,"  or  at  such  other  place 
■or  places  as  the  parties  should  thereafter  agree  upon. 

An  account  was  taken  and  statement  signed  at  the  close  of 
the  transactions  of  1884,  and  included  as  partnership  assets  the 
landed  properties  I  have  referred  to  as  the  "  Woollen  factory" 
And  "  Brien's,"  which  had  been  used  by  the  firm  for  storage  and 
other  purposes.     These  were  valued  at  $5,492.90. 

The  balance  then  standing  to  the  credit  of  Jame«,  as  a  part- 
ner, was  $16,000. 

James  Browning  died  in  August,  1885,  and  the  business  was, 
under  the  terms  of  the  articles,  continued  to  the  end  of  that 
year  by  the  surviving  partners — the  defendants. 

These  defendants  contend  that  the  two  above-named  proper- 
ties belong  to  the  estate  of  James,  and  are  not  to  be  taken  by 
them  at  the  valuation  made  at  the  close  of  1884. 

They  say  these  properties  had  been  purchased  by  James; 
that  the  title  deeds  were  and  are  in  his  name ;  that  shortly 
after  purchasing  them  he  expressed  intentions  as  to  their  use 
and  application  inconsistent  with  their  being  regarded  as  joint 
properties  or  partnership  assets ;  that  the  act  of  charging  them 
as  such  assets,  at  the  end  of  1884,  was  his  own. 

These  expressions  of  intention,  to  which  a  brother  of  the 
deceased  deposes,  were  made  prior  to  the  co-partnership  be- 
tween the  deceased  and  the  present  defendants,  and  cannot 
countervail  the  fact  that  during  the  co-partnership  the  pro- 
perties were  entered  in  the  books  and  treated  in  the  signed 
accounts  as  partnership  assets,  under  the  head  "Riverhead 
plant,"  and  that,  prior  to  this,  they  had  entered  into  the  trade 
of  the  firm.  Moreover,  there  is  the  potent  fact  that  no  rent  is 
debited  to  the  finn  or  credited  to  James  Browning  for  the  pre- 
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mises  in  question,  and  that  outlays,  for  instance,  rates  and 
repairs,  were  debited  to  and  borne  by  the  firm. 

There  can  be  no  question  that  under  the  circumstances  the 
"Woollen  Factory"  and  "Brien's"  must,  in  equity,  be  regarded 
as  the  property  of  the  co-partnership,  and  must,  uuder  the 
clause  of  the  articles  providing  for  accounting  in  the  event  of 
the  decease  of  a  partner:  be  taken  by  the  survivors  at  the 
valuation  of  the  year  preceding  that  event 

The  next  question  between  the  parties  to  this  suit  is  that  of 
the  sale  of  the  flour  and  biscuit 

The  plaintiff  insists  that  the  sale  was  invalid,  was,  in  ellect, 
no  sale  by  reason  of  the  purchase  of  the  goods  by  the  defen- 
dants themselves,  they,  it  being  contended,  being  trustees  by 
implication  for  the  plaintiff,  or,  more  correctly  speaking,  at 
least  subject  to  obligations  similar  to  those  to  which  in  such 
respects  trustees  would  be  subject ;  moreover,  that  the  sale  was 
effected  at  a  time  inconsistent  with  considerations  of  prudence 
and  good  faith,  and  that  the  goods  were  bought  in  by  the  de- 
fendants themselves  at  much  below  their  market  value ;  that 
the  flour,  instead  of  being  sold,  should  have  been  baked  into 
biscuit  at  an  earlier  season,  and  that  the  defendants  should  ac- 
count to  the  plaintiff  for  the  proceeds  of  the  flour  as  afterwards 
represented  by  its  produce  in  biscuit. 

The  defendants  say  we  sold  at  a  time  approved  of,  or  at  least 
not  objected  to,  by  the  plaintiff's  agent,  Mr.  Smith ;  we  sold  in 
the  ordinary  course  after  the  usual  advertisementp,  in  the  Com- 
mercial Room,  upon  samples  exhibited  there,  and  we  purchased 
in  tlie  presence  of  fair  competition  at  full  value,  considering 
the  season,  and  with  regard  to  the  flour,  its  age  and  quality. 

There  is  on  both  sides  much  evidence  upon  these  points,  and 
it  is  unnecessary  now  to  enter  into  all  the  details,  upon  which 
my  impression  upon  the  weight  of  the  present  testimony  is 
adverse  to  the  defendants,  as  to  the  sufficiency  of  some  of  the 
prices  at  which  the  goods  were  taken  over  by  the  defendants. 

If  we  arrive  at  the  decision  that  the  sale  was  irregular  and 
void  and  cannot  be  sustained,  the  question  of  the  difference 
between  the  price  at  which  the  defendants  purchased  and  the 
market  price,  or  true  value  as  assets,  will  be  matter  for  the 
master  upon  a  reference,  unless  the  parties  can  otherwise  ad- 
just their  differences  in  these  respects. 

The  evidence  satisfies  me  that  the  plaintiff  has  not  made  out 
a  sufficient  case  to  impugn  the  sale,  if  it  were  otherwise  good, 
upon  the  ground  of  selection  of  an  improper  season. 
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Looking  at  the  fact  that  the  period  for  winding  up  the  part- 
neiship  accounts  was  drawing  to  a  close,  and  that,  as  appears 
from  Mr.  T.  R.  Smith's  evidence,  this  manner  of  disposition  of 
the  property  and  the  time  and  place  met  with  his  approval,  it 
would  be  difficult  to  impute  to  the  defendants  any  desire  in 
these  respects  to  secure  an  advantage  for  themselves  to  the  in- 
jury of  the  plaintiff,  or  to  say  that  the  plaintiff  could  now 
repudiate  this  manner  of  ascertaining  the  value  for  the  pur- 
poses of  accounting. 

The  question  of  the  defendants'  bidding  and  buying  in,  is 
quite  another  matter. 

The  defendants  rely  for  confirmation  of  their  conduct  in  this 
respect  upon  any  absence  of  express  disapproval  on  the  psirt  of 
the  plaintiff's  agent,  or  any  express  fault  being,  after  the  sale^ 
found  by  him  as  to  the  purchase  by  them,  and  his  general  ac- 
ceptance of  the  accounts ;  but  in  his  evidence  Mr.  Smith  says 
he  knew  nothing  of  any  pre-arrangements  calculated  to  inter- 
fere with  the  bidding,  bat  that  he  should  consider  the  with- 
holding of  samples  before  the  sale  prejudicial  to  it,  and  would 
deem  requests  to  persons  not  to  bid  as  fraudulent,  and  the  pur- 
chase of  the  property  by  the  partners  as  anyway  injudicious. 

Upon  this  last  point,  the  law  is  thus  clearly  expressed  in 
Lindley  on  partnership,  "  The  court  is  extremely  reluctant  to 
give  parties  who  have  the  conduct  of  a  sale  liberty  to  bid  at  it; 
if  therefore  they  desire  to  bid,  some  arrangement  has  generally 
to  be  made  respecting  the  conduct  of  the  sjxle" ;  and  it  is  simi- 
larly laid  down  in  numbers  of  cited  cases. 

In  this  case  there  was  no  such  arrangement ;  and  the  law  is 
as  clear  with  regard  to  the  conduct  of  surviving  partners  towards 
the  representatives  of  one  deceased,  after  the  partnership  has 
been  dissolved  by  death,  as  it  is  with  regard  to  the  conduct  of 
partners  inter  se,  that  they  can  derive  no  profit  from  a  transac- 
tion concerning  the  partnership  business  which  will  not  inure 
for  the  benefit  of  the  firm. 

The  fact  of  the  surviving  partners  here  who  had  the  conduct 
of  the  sale  being  the  purchasers,  in  the  absence  of  any  express 
agreement  or  concession  that  they  might  be  so,  and  of  any  ex- 
press confirmation  after  the  sale,  with  knowledge  of  the  circum- 
stances, is  sufficient  in  itself  to  give  the  plaintiff  a  right  to 
inquire  as  to  the  disposition  of  tha  property,  and  whether  any, 
and  if  so  what  profit,  was  made  by  the  partners ;  in  other  words, 
to  ascertain  what  the  true  value  of  the  property  in  the  hands 
of  those  partners  was,  at  the  time  of  its  appropriation  by  them. 
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But  there  is  a  great  deal  more  than  that  in  this  ease,  to  enti- 
tle the  plaintiff  to  a  reference. 

It  appears  that  Mare  &  Co.  were  the  auctioneers  employed 
by  the  defendants  to  make  sale  of  the  flour  and  biscuit,  (the 
evidence  of  R.  L.  Mare  and  A.  S.  Rendell  of  that  firm,  is  put  in 
on  l>ehalf  of  the  defendants),  ancl  we  have  bef oi-e  us  the  evidence 
of  Alexander  J.  Harvey,  an  uninterested  witness  on  behalf  of 
the  plaintiff,  and  who  is  himself  extensively  engaged  in  the  same 
line  of  business  as  the  defendants,  and  would  probably  have 
been  a  large  purchaser  of  the  flour.  Mr.  Harvey  deposes  as 
follows : — 

"Prior  to  the  sale  I  applied  to  Mr.  Rendell,  one  of  the  auctioneers,  for 
samples  of  the  flour.  I  aid  not  receive  the  eatuples.  He  said  he  could  not 
give  any  samples  before  the  day  of  sale,  he  thought  they  were  compelled 
to  give  them  on  the  liay  of  sale.  In  the  ordinary  course  1  went  to  the 
Commercial  Rooms  on  the  day  of  sale.  When  I  got  there  the  auction  was 
I  should  judge  about  half  over.  Mr.  Mare  was  selling.  When  I  met  Mr. 
Rendell  on  Friday,  I  was  surprised  at  his  not  being  anxious  to  give  me  the 
samples  in  onler  to  make  the  sale.  I  said  "  why  do  Brownings'  want  to 
buy  it  In  V  Rendell  replied  that  *  it  was  a  sale  required  by  law.  It  is  a 
family  matter  and  I  think  Browning  M'ould  be  just  as  well  pleased  if  it  did 
not  go  too  dear.' " 

This  witness,  (Mr.  Harvey),  further  states  that  he  was  de- 
terred from  going  to  the  auction  and  bidding  for  the  flour  by 
not  getting  the  samples,  and  by  the  observations  of  Mr.  Eendell. 

Mr.  Eendell  (of  Mare  &  Co.)  gives  a  somewhat  different 
version  of  this  story.  He  says :  "  I  remember  previous  to  the 
sale  having  an  interview  with  A.  J.  Harvey,  baker.  The  con- 
versation l)egan  by  his  asking  me  whose  flour  was  being  sold ; 
I  replied.  Browning's  flour.  He  asked  if  I  would  let  him  have 
samples  of  the  flour ;  I  replied,  that  as  there  were  forty  or  fifty 
different  samples  I  did  not  care  to  bring  them  down  to  him, 
but  they  would  be  there  at  the  time  of  sale,  but  if  he  sent  to 
G.  Browning  &  Son  he  would  certainly  get  them.  He  said  he 
supposed  it  was  a  family  affair,  and  that  the  sale  was  for  the 
purpose  of  ascertaining  the  value  of  the  flour ;  I  replied,  I  ex- 
pected such  was  the  case." 

This  witness  speaks  of  the  auction  as  one  "  for  the  benefit  of 
whom  it  might  concern" ;  a  description  singularly  suggestive 
of  cheap  sales  for  the  benefit  of  somebody. 

If  there  had  been  an  understanding  between  all  the  parties 
that  the  defendants  might  buy  in,  it  would  manifestly  have 
been  one  to  be  carried  out  by  the  sellers,  with  a  cautious  re- 
gard for  the  interests  of  all  other  interested  parties,  and  in  the 
strictest  good  faith. 
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The  evidence  I  have  quoted  witli  other  testimony  in  the  ease 
is  not  consistent  with  that  assumption. 

If  leiive  to  bid  had  been  granted  to  the  defendants  by  the 
court,  or  by  arrangement  between  the  parties,  the  purchase 
made  by  them  could  not  under  the  circumstances  be  allowed 
to  stand. 

Tlie  question  now  before  the  court  is,  not  whether  the  ac- 
counts are  correct  in  amount,  but  whether  there  should  be  a 
decree  for  account  and  refereuce.  and  what  tl»e  principles  are 
upon  which  the  accounts  should  be  taken  and  by  which  they 
should  be  governed. 

I,  therefore,  offer  no  opinion  now  upon  the  sufficiency  or  in- 
sufficiency of  the  prices  credited  to  the  plain tifi*  for  the  flour 
and  biscuit. 

The  plaintiff,  in  my  judgment,  is  clearly  entitled  to  a  refer- 
ence and  inquiry  upon  the  accounts,  and  particularly  as  to  the 
value  of  the  goods  retained  by  the  defendants  upon  the  as- 
sumed purchase  by  them ;  but  regarding  tlie  assent  to  a  dis- 
position by  sale,  at  the  time  and  place  before  described,  that 
inquiry  sliould,  as  to  the  flour,  be  confined  to  its  value  as  such, 
and  should  not  be  based  upon  tliat  of  its  subsequent  produce 
or  profit  as  biscuit,  and  the  valuation  generally  should  be  re- 
gulated by  regard  to  the  length  of  time  the  property  had  been 
in  the  market,  to  the  season  of  the  year  at  which  it  went  into 
the  defendants'  stock  after  the  sale,  to  its  quality  then,  and  to 
the  fact  that  the  sale,  if  it  had  been  duly  carried  out,  was  to 
be  a  cash  sale  and  not  one  on  time. 

I  regret  that  there  should  be  upon  this  last  point  a  difference 
of  opinion  between  my  brother  judges  and  myself,  for  I  think 
that  to  uphold  the  sale  of  the  flour  and  biscuit  is  to  create  a 
precedent  dangerous  in  itself  and  inconsistent  with  all  recog- 
nized authority. 


Hon.  Mk.  Ju.stice  Little: 

From  the  l)ill  and  answer  filed  in  this  suit  in  May,  1886,  the 
evedence  taken  dc  bene  f55c,and  the  statements  of  counsel  at  the 
argument  heard  thereon  on  the  20th  of  December  last,  it  ap- 
pears the  defendants  on  the  8th  day  of  August,  1884,  entered 
into  and  executed  regular  articles  of  partnership  for  the  conti- 
nuance of  the  trade  and  business  of  biscuit  making  and  for  the 
importation  and  selling  of  flour  as  formerly  carried  on  by  the 
late  Gilbert  Browning  and  James  Browning,  under  the  style 
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and  firm  of  "  G.  Browning  &  Sou,"  ami  solely  conducted  by  the 
said  late  James  Browning,  under  the  same  style  and  firm,  from 
the  death  of  the  said  late  Gilbert  Browning  up  to  the  31st 
December,  1883. 

These  articles  of  agreement  related  back  to  and  were  to  take 
effect  fnim  the  first  day  of  January,  188-t  and  contained  the 
usual  provisions  for  the  management  and  conduct  of  the  trade 
and  business,  and  set  out  the  value  of  the  Ciipital  stock  at 
$32,000 ;  ai)portioned  the  contributions  thereto  of  each  of  the 
parties,  limiting  the  duration  of  the  partnership,  stipulated  for 
the  periodical  settlement  of  the  accounts  of  each  year's  trans- 
actions, &c,  and  the  obligation  of  eiich  partner  to  be  bound 
thereby,  and  providing  that  in  the  event  of  the  death  of  any  of 
the  parties  during  the  continuance  of  the  partnership,  the  busi- 
ness was  to  be  continued  until  the  end  of  the  current  year  of 
such  demise. 

Under  these  articles  the  business  of  the  co-partnership  was 
successfully  carried  on  up  to  the  fifth  day  of  August,  1885, 
when  James  Browning,  the  principal  partner,  died  intestate, 
leaving  a  widow,  the  plaintiff,  and  three  infant  children  him 
surviving. 

The  plaintiff  was  duly  appointed  admiuistratrix  to  the  estate 
of  the  deceased,  notified  the  surviving  partners  of  her  desire 
to  have  a  full  and  final  settlement  of  the  accounts  of  the  said 
partnership  business  in  accordance  with  the  terms  of  the  said 
articles  of  agreement,  and  the  payment  to  her  of  the  amount 
due  or  coming  to  her  late  husband's  estate  for  his  interest  in 
the  partnership  business. 

The  trade  and  business  had,  it  appears,  been  continued  up  to 
the  end  of  the  year  1885,  and  on  or  about  the  month  of  Feb- 
ruary following  the  yearly  account  or  balance  sheet  containing 
the  annual  statement  of  the  transactions  of  the  co-partnership 
for  the  preceding  year,  and  its  property  and  plant,  was  fur- 
nished by  the  defendants  to  Mr.  T.  R.  Smith,  acting  on  behalf 
of  the  plaintiff  as  her  agent. 

To  this  statement  of  account  or  balance  sheet  exception  was 
immediately  taken  by  those  acting  in  the  interests  of  the  plain- 
tiff", and  it  would  appear  that  the  nature  and  character  of  the 
grounds  of  the  objection  rendered  it  mutually  desirable  to  the 
parties  that  an  adjudication  should  be  had  thereon  at  the  hands 
of  this  court.  Although  a  great  deal  of  evidence  has  been  taken 
de  bene  esse  on  both  sides,  and  much  has  been  urged  at  the  hear- 
ing of  the  argument  on  the  geneml  affairs  of  the  co-partner- 
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ship,  and  incidents  in  relation  to  it,  still  it  appears  the  grounds 
of  contention  can  now  be  narrowed  and  confined  to  only  two 
questions.  The  firat  of  these  is  whether  certain  Linds  situate 
at  Riverhead,  and  purchased  l)y  the  late  James  Browning, 
should  appear  in  the  annual  statement  or  trade  account  as 
assets  of  the  co-partnei-ship  ?  Or  whether  they  are  not  solely 
^chargeable  to  the  estate  of  the  late  James  Browning,  as  his 
separate  property  / 

From  the  evidence  it  appears  this  land  consisted  of  two  lots 
or  parcels,  one  of  which  was  purchased  by  the  deceased  in 
March,  188:5,  for  $1,200  from  the  directors  of  the  Woollen  fac- 
tory company,  is  situated  at  Riverhead,  and  immediately  to  the 
-eastward  of  the  bakery  and  premises  owned  by  the  co-partner- 
ship ;  the  other  p»ircel  of  land,  with  erections,  is  nearly  in  the 
same  locality,  and  was  also  purchased  by  the  deceased  and  con- 
veyed to  him  by  deed  from  one  D.  Brien,  for  8600. 

On  the  fii*8t  named  piece  of  land  there  has  been  erected  a 
commodious  store,  the  cost  of  which  was  charged  to  the  part- 
nership business,  and  the  details  of  the  expenditure  incurred  in 
its  erection  appear  in  the  books  of  account  of  the  firm.  This 
building  was,  and  continued  to  be  used  for  the  pui-pose  of  the 
iiude  and  business  of  the  firm.  All  charges  for  insurance  on  it 
and  for  repairs  thereto,  as  well  as  on  the  erections  or  buildings 
on  Brien's  land,  were  in  like  manner  charged  to  the  business 
and  entered  in  their  books  of  account. 

But  the  most  important  circumstance  connected  with,  or  hav- 
ing relation  to  the  respective  interests  of  the  parties  in  these 
lands,  is  that  which  presents  itself  in  the  admitted  and,  since 
undisputed,  stated  annual  account  or  balance  sheet  for  the  year 
1884,  bearing  date  the  31st  day  of  December  of  that  year,  con- 
taining a  statement  with  valuations  of  all  the  property,  stock 
in  trade,  plant,  etc ,  of  the  co-partnership  business  of  James, 
Elizabeth,  and  William  B.  Browning,  as  such  partners,  and 
duly  signed  by  them  on  the  20th  of  February  following.  In 
tins  balance  sheet  are  included  these  two  parcels  of  land  and 
erections,  with  their  valuations,  as  part  of  the  partnership  assets. 
To  confirm  the  rational  and  only  conclusion  to  be  drawn  from 
these  facts,  it  is  in  evidence  that  at  the  time  of  entering  into 
the  articles  no  question  was  raised  about  treating  these  lands 
as  other  than  partnership  property,  and  they  were  then  so  re- 
cognized ;  that  the  expenditure  incurred  in  the  erection  of  the 
buildings  on  the  Woollen  Factory  ground,  and  the  further  en- 
tries in  the  books  of  the  firm  against  the  trade  account  of  the 
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<:barges  for  repairs,  insunmce,  etc.,  on  what  ure  called  Brien's 
houses,  wei-e  tit  no  time  objected  or  excepted  to.  And  it  was 
not  until  the  accounts  and  balance  sheet  for  1885  were  being 
prepared  and  furnished  Mr.  Smith  (as  such  agent  of  plaintiff), 
that  any  exception  was  taken  or  question  raised  by  defendants 
to  the  character  which  these  lands  should  assume  in  the  ac- 
-counts  of  the  firm. 

Under  such  circumstances  and  facts  it  is  not  very  difficult 
to  determine  on  the  claims  of  the  respective  parties,  in  relation 
to  the  position  they  should  hold  towards  these  lands ;  and  if 
there  were  no  other  grounds  than  these  patent  on  the  trade 
statement  of  1884,  sufficient  would  be  shown,  as  opposed  to 
other  evidence  on  record,  that  these  lands  are  partnership  pro- 
perty. The  partnei's  signing  that  statement  appear  to  have 
acted  Jxyn/i  fide  with  each  other  on  the  occasion,  and  it  remain- 
ed unimpeached  and  unquestioned,  and  is  so  far  binding  on  all 
the  parties  and  their  personal  representatives.  Ej:  parte  Larlxr, 
5  Ch,  687  ;  Lind  oil  Fart.,  s.  2,  p.  263,  cCr. 

Therefore  from  the  facts  of  record  and  the  law  as  applicable 
to  these,  it  must  be  determined  that  these  lands  formed  part 
of  the  assets  and  property  of  the  partnership  and  business  so 
entered  into  and  continued  by  the  late  James  Browning  and 
the  defendants. 

The  determination  of  the  contentions  of  the  parties  on  the 
other  and  principal  subject  of  dispute,  arising  out  of  the  trade 
account  for  1885,  was  involved  in  somewhat  greater  difhculty ; 
and  the  evidence  in  relation  to  it  shows  that,  at  the  time  of 
the  death  of  the  deceased  partner,  there  were  in  stock  about 
12,000  barrels  of  flour  and  a  large  quantity  of  bread  (about 
2300  bags).  The  flour  had  been  imported  by  the  firm  from 
Canada  during  the  then  current  year,  and  on  or  about  the 
15th  day  of  December,  1885,  some  3119  barrels  of  it  and  1000 
bags  of  bread  were  sold  at  public  auction  at  the  Commercial 
Sale-room,  by  Mare  &  Son  (Brokers)  on  account  of  the  said 
co-partnership.  At  this  sale  W.  B.  Browning,  one  of  the  part- 
ners, became  a  purchaser  of  the  greater  part  of  the  flour  and 
also  a  portion  of  the  bread. 

The  plaintiff  chai*ges  in  her  petition  that  this  sale  entailed 
considerable  loss  to  the  interests  represented  by  her,  the  flour 
and  bread  not  having  been  disposed  of  cit "  a  fair  and  true  value, 
and  that  the  disposition  thereof  was  entirely  fraudulent." 

There  is  no  doubt  whatever  of  the  well  recognized  duty, 
primarily  imposed  on  partners  and  applied  to  and  governing; 
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their  relations  inter  se ;  they  are  bound  to  carry  on  the  busi- 
ness of  the  partnei^hip  for  the  gi-eatest  common  advantiige ;  to- 
exercise  the  utmost  good  faith  towards  each  other ;  to  render 
full  information  of  all  things  affecting  the  partnership  to  any 
partner  or  his  legal  representative.  The  obligation  of  uberrima 
fides  is  incidental  to  the  nature  of  their  contract,  and  a  clause 
to  this  effect  is  almost  always  inserted  in  their  articles  of  agree- 
ment to  remind  them  of  the  duties  imposed  on  them  by  the 
general  law.     Pollocic  ore  Par.,  p,  68, 

Again,  it  must  be  admitted  (although  a  contrary  doctrine 
was  forcible  contended  for  by  the  learned  counsel  for  the  plain- 
tiff in  its  application  to  this  Ciise)  that  a  surviving  partner  may 
sell,  or  cause  to  be  realized,  the  assets  of  the  partnership  busi- 
ness :  purchase  the  interest  of  a  deceased  partner :  and  may  be- 
come the  purchaser  of  the  partnership  property.  Lindley  on 
Partp.,  V.  S,  p.  102G;  Kvx>x  vs.  Guy.  4IS  Z.  J,  Ch.  &  B  \>7:s, 
6  Ex ,  16 i ;  Crawshot/  rs.  Crickett,  15  ves.  '226. 

The  reciprocal  riglits  and  duties,  as  well  as  the  powers,  of 
parties  so  associated  in  trade  and  acting  under  circumstances 
bearing  some  relation  to  these  in  issue,  are  referred  to  in  the 
judgment  of  the  Master  of  the  Rolls  in  the  Ciise  of  Chambers  vs. 
Howell,  11  Bcv.  Pepts  No  doubt  when  such  a  relation  subsists 
between  the  parties,  courts  of  justice  will  look  at  such  trans- 
actions with  close  attention ;  for  in  dealings  between  the  exe- 
cutor of  a  deceased  partner  and  the  surviving  partner  there 
may  be  an  inequality  in  respect  of  knowledge  which  may  be 
taken  advantage  of  in  such  a  way  as  to  lead  to  very  inequita- 
ble and  unfair  results.  But  these  circumstances,  if  they  exist, 
must  not  only  be  distinctly  alleged,  but  must  also  be  shown  by 
sovie  siifficient  evidence,  and  they  are  not  to  be  inferred  by  mere 
relation  between  the  pjirties. 

Therefore,  fully  recognizing  the  importance  of  the  observance 
of  these  rights  and  duties,  and  the  exercise  of  that  strict  fidelity 
in  the  general  conduct  of  partnership  transactions,  it  behooved 
the  court  to  see  from  the  evidence  that  the  parties  to  these  pro- 
ceedings adopted  and  observed  such  a  course  of  conduct  in  the 
realization  of  this  property  as  can  be  warranted  and  justified 
by  the  circumstances. 

From  the  testimony  of  the  many  witnesses  examined,  and 
from  the  statements  in  the  exhibits  in  evidence,  it  appears  these 
3,119  barrels  of  flour  were  all  that  remained  out  of  some  12,000 
karrels  referred  to,  the  rest  having  been  sold  and  disposed  of 
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from  time  to  tinie  by  the  defendants  for  the  benefit  of  the  part- 
nei-ship  bnsiness. 

It  will  be  seen  by  reference  to  the  evidence  of  Mr  Smith 
that  he  pointed  out  to  the  defendants  the  necessity  of  closing 
the  afluirs  of  the  partnership  business  to  the  end  of  the  year^ 
and  was  induced  to  do  so  by  reference  he  made  to  tlie  articles 
of  partnership  This  fact,  together  with  the  expressed  desire 
on  the  part  of  the  plaintiff  herself,  as  deposed  to  by  one  of  the 
defendants,  to  have  the  accounts  finally  closed  with  them,  and 
to  withdraw  any  money  found  due  to  the  deceased  partner, 
from  the  partnership  business,  and  willingness  of  the  defen- 
dants to  close,  rendered  a  final  sale  of  the  remains  of  their  stock 
necessiiry.  As  to  the  opportuness  of  tlie  sale,  they  all  appear 
to  have  determined  on  liaving  it  before  the  end  of  the  year,  and 
Mr.  Smith  states  "  it  might  Jiave  been  better  if  it  had  been 
earlier,  but  he  did  not  urge  it" ;  tlie  place,  the  Commercial  Sale 
Rooms,  and  as  to  the  terms  or  conditions  of  the  sale,  it  is  again 
stated  by  Mr  Smith,  "  As  he  did  not  consider  the  Browningiv 
would  l>e  justified  in  running  the  risk  as  far  as  James  Brown- 
ing's share  was  concerned,  to  sell  on  other  terms,  heprobiibly 
advised  the  sale  to  l)e  for  ciish." 

Tlierefore,  both  tlie  plaintiffs,  represented  by  a  most  expe- 
rienced and  reliable  agent,  and  the  defendants,  in  the  interest 
of  the  co-partnei-ship,  agreed  on  the  sale,  and  one  of  the  defen- 
dants instructed  the  brokers  accordingly  to  pioceed  with  it. 
The  brokers  depose  to  having  given  the  sale  the  utmost  pub- 
licity tlirough  three  newspapers  and  by  posters  and  hand  bills ; 
that  there  was  an  unusually  large  attendance  thereat,  and  the 
bidding  was  far  beyond  the  average,  and  satisfactory  prices  were 
realized  for  the  property  then  sold,  consisting  of  the  flour,  bread, 
and  other  articles,  part  of  the  remains  of  the  said  stock  in  trade. 
Some  forty  barrels  of  the  flour  were  brought  there  by  defendants 
as  samples  of  the  lot  so  to  be  disposed  of.  W.  B.  Browning, 
one  of  the  defendants,  became  a  purchaser  of  the  flour,  and  Mr. 
T.  R.  Smith  bid  for  and  purchased  some  of  the  other  articles 
sold.  The  brokers  also  state  that  the  flour  was  of  a  very  un- 
Siitisfuctory  quality,  some  of  it  being  old  and  lumpy.  They  had 
the  selling  of  it  by  private  sale  during  the  fall,  and  had  great 
difficulty  in  disposing  of  it  because  of  its  quality.  Mr.  Smith, 
after  the  sale,  purchased  some  of  it  from  W.  B.  Browning  for  the 
same  price  paid  for  it  at  the  auction,  and  found  that  it  did  not 
please  his  customers,  and  consequently  gnwe  it  out  on  supplying 
account.     Some  had  also  been  purchased  some  time  previous  to 
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the  auction  by  a  firm  of  wholescile  dealerfl  in  provisions,  one  of 
whom  deposed  that  owing  to  its  condition  their  purchasers  ob- 
jected to  it.  The  master  baker  at  Brownings  bakery  deposed 
"  that  this  flour  was  unsound  at  the  time  of  the  sale ;  a  good 
deal  of  it  was  a  little  tarty  and  caked  around  the  heads ;  they 
were  baking  a  little  of  it  shortly  before  the  death  of  James 
Browning,  and  the  witness  noticetl  the  state  of  it,  and  that  it 
was  going  then." 

In  addition  to  this  evidence  as  to  the  quality,  there  is  also 
much  deposed  to  by  the  Messrs.  lirowning  to  the  s^inie  purport, 
and  tliese,  together  with  the  last  witness,  depose  that  owing  to 
its  inferior  condition  it  was  found  necessary  to  mix  it  with  a 
superior  quality  of  flour  in  manufacturing  it  into  bread,  and 
that  it  was  so  used  or  baked  up  in  tlie  months  of  January  and 
February  following  the  sale  thereof.  As  to  the  prices  obtained, 
they  appear,  as  already  stated,  to  have  been  satisfactory  to  all 
the  parties  interested ;  and  when  in  February  the  ti-ade  state- 
ment was  fuinislied  and  examined,  plaintiff's  agent  took  no 
exception  to  this  transaction,  but  confined  his  objections  alto- 
gether to  the  disputed  land  matters  already  disposed  of. 

The  evidence  of  the  three  reliable  and  experienced  witnesses, 
examined  in  support  of  the  plaintiff"s  contention,  was  in  the 
main  directed  to  the  price  in  the  market  at  the  time  of  flour  of 
similar  brands  and  inspection  to  that  disposed  of  on  this  occa- 
sion. But  no  one  of  these  gentlemen  knew  anything  of  the 
quality  or  condition  of  this  jwrticular  flour  then  or  subsequent- 
ly; one  of  them  deposed  to  the  alleged  refusal,  and  certain 
observations  anent  that  refusal,  of  one  of  the  brokera  named  to 
supply  him  with  siira])les  of  the  flour  before  the  sale ;  and  it  is 
to  be  regretted  this  reasonable  application  was  not  promptly 
aece(ied  to. 

The  subseciuent  explanations  of  witnesses  and  of  the  parties 
in  reference  to  this  matter,  and  the  purport  of  the  convei"sations 
referred  to  as  appearing  in  evidence,  relieve  the  defendants  of  a 
difficulty  which  otherwise  might  have  seriously  affected  their 
position  in  this  connection. 

Other  portions  of  the  evidence  of  the  witnesses  examined 
tended  strongly  to  support  the  contention  of  plaintiff''s  counsel 
that  the  sale  was  at  that  time  most  inopportune,  and  the  place 
where  it  was  held,  and  the  terms  on  which  the  property  had 
been  disposed  of,  were  equally  objectionable,  and  not  calculated 
to  secure  re-uly  purchasers  or  rennmerative  prices. 

From  a  careful  perusal  of  the  evidence  it  is  apparent  the  sale 
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of  this  floiir,  bread,  and  other  articles  forming  part  of  the  re- 
mainder of  the  stock  in  trade  of  the  said  partnership  business, 
was  agreed  and  determined  on,  and  the  time  and  place,  details 
and  conditions  thereof,  pre-arranged  by  the  parties  alone  inte- 
rested in  its  result,  and  that  result  was  subsequently  considered 
by  them  as  satisfactory. 

The  purchasing  or  bidding  by  the  surviving  partner  under 
the  circumstances  as  explained  in  the  testimony,  (although  it 
cannot  be  characterized  as  illegal)  might,  as  stated  by  Mr.  Smith, 
"be  considered  injudicious";  and  if  the  parties  had  abstained 
altogether  from  such  bidding  the  impression  of  unfairness  might 
not  have  arisen  in  the  minds  of  these  subsequently  acting  in 
the  interests  of  the  plaintiff.  This  incident  of  bidding  coupled 
with  the  stated  tenor  of  the  conversation  relating  to  the  alleged 
refusal  of  samples  offered  strong  grounds  to  justify  parties  enter- 
taing  the  unfavorable  opinions  which  may  have  led  up  to  these 
proceedings. 

However,  I  consider  it  is  now  sufficiently  shown  by  the  evi- 
dence that  there  was  no  "  inequality  in  respect  of  the  knowledge 
of  all  the  piirties  to  the  character  or  value  of  the  property  sold, 
nor  any  unfair  advantage  taken  by  the  purchasing  partner  to 
lead  to  inequitable  or  unfair  results  " ;  these  having  the  carriage 
of  the  sale  were  actuated  by  a  desire  to  realize  to  the  best  advan- 
tage; that  the  defendants  were  not  privy  to  anything  that 
occurred  relative  to  the  alleged  refusal  to  supply  samples  and 
acted  in  concert  with  the  plaintiff  or  her  recognized  agent  in 
this  matter.  By  them  the  sale  was  deemed  necessary,  all  the 
customary  and  usual  proceedings  regulating  such  transactions 
were  apparently  observed  for  holding  and  conducting  the  auction 
openly  and  publicly  and  it  resulted  in  securing  prices  and  values 
which  met  the  approval  of  the  brokei-s  having  carriage  of  the 
sale,  and  the  e.tpfessed  satisfaction  of  the  defendants  and  the 
agent  of  the  plaintiff. 

The  bidding  by  one  of  the  partners  has  not  been  shown  to 
have  in  any  way  affected  the  minds  of  outside  bidders  in  pre- 
venting fair  competition  at  the  sale ;  and  I  consider  the  objec- 
tion taken  to  it  does  not  contain  sufficient  grounds  to  vitiate  a 
transaction  in  all  other  respects  fair  and  lawful. 

The  genemlly  inferior  quality  of  the  flour  is  abundantly 
spoken  to  by  the  witnesses,  and,  us  indicated  by  their  evidence 
the  value  or  prices  would  rule  in  accordance  with  that  quality 
or  character. 

I  cannot,  therefore,  see  that  the  court  would  be  justified,  on 


182  BROWNING  v.  BROWNING. 

the  evidence  given  on  behalf  of  the  plaintiif,  in  declaring  th:it 
the  disposition  of  this  property  under  the  circumstances  "  was 
fraudulent,  or  that  it  resulted  in  great  loss  and  damage  to  the 
co-partnership/'  nor  can  I  see  any  grounds  which  would  war- 
rant the  court  in  ordering  a  reference  on  the  question  of  the 
values  or  prices  which  the  property  realized,  as  further  evi- 
dence of  the  same  purport,  with  that  already  given  as  to  the 
values  of  flours  of  the  like  brand  and  inspection,  could  not 
lead  to  any  other  determination  or  solution  than  that  which 
one  must  arrive  at  from  the  data  now  before  the  court. 

Sir  W,  V.  Whitetray,  Q.  6'.,  for  plaintiff. 

J/?-.  Kent,  Q.  C,  for  defendants. 


In  m  JACOB  CHAFE. 
1887,  Feh^iuiry,    Hon.  Mr.  Justice  Little. 

Will — Invalid — Agreemtniy  certain  next  of  kin  to  give  effect  to. 

The  testator  executed  a  document  as  his  last  wiH,  which  was  iuvalid  aud  not 
admitted  to  probate.  Admiuistration  was  granted  ou  the  petition  of  certain 
of  the  next  of  kin,  and  it  was  agreed  that  the  administrator  should  distribute 
the  estate  in  acconlani*e  with  the  terms  of  the  document  executed  by  the  testa- 
tor. This  was  afterwards  oppose<l  by  those  of  the  next  of  kin  who  were  not 
parties  to  this  arrangement,  and  who  claimed  a  distributive  share,  as  in  the 
case  of  an  absolute  intestacy.  On  application  by  the  administrator  for  direc- 
tion of  court — 

/7^<i— Those  of  the  next  of  kin  who  signed  arrangement  giving  effect  to  testa- 
tor's will  are  bound  by  everything  done  under  it  by  the  administrator,  but  such 
an  arrangement  can  hare  no  effect,  nor  is  it  in  any  way  binding,  on  those  who 
did  not  sign  it  No  agreement,  however  solenmly  entered  into  by  any  nnmber, 
could  bind  others  who  refused  being  a-party  to  it 

The  inattera  submitted  to  the  couit  by  the  administrator  of 
this  estate,  with  the  assent  of  those  entitled  in  distribution  as 
next  of  kin  of  intestate,  for  the  directions  and  further  orders 
of  the  court,  were  heard  on  argument,  in  which  all  parties  so 
entitled  were  represented. 

From  tbe  facts  relating  to  the  case  so  submitted,  it  appears 
the  late  Jacob  Chafe,  some  short  time  before  his  death,  which 
occurred  in  May,  1878,  executed  a  document  as  and  for  his  last 
will  and  testament,  which  was  subsequently  found  to  be  in- 
effectual as  such,  and  was  not  admitted  to  probate. 
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Intestate  left  a  widow  and  eight  children  him  surviving,  all 
of  whom  entered  into  an  agreement  in  writing  binding  them- 
selves to  accept  and  abide  by  the  terms  and  conditions  set  out 
And  contained  in  said  document  or  allied  will,  and  authorized 
David  Chafe,  a  brother-in-law  of  intestate,  to  apply  for  admin- 
istration to  said  estate,  and  on  his  application  being  so  made  to 
the  court,  he  was  in  due  course  appointed  administrator. 

It  appears  the  affairs  of  the  estate  were  thereupon  and 
thenceforth  managed  by  the  administrator,  in  pursuance  of 
And  in  accordance  with  the  terms  of  the  document  so  executed 
by  the  said  Jacob  Chafe,  up  to  and  until  the  death  of  his  said 
widow  in  May,  1886 ;  that,  according  to  the  provisions  of  said 
paper  writing;  on  her  demise,  the  estate  was  to  be  distributed 
<as  therein  directed. 

It  also  appears  that  in  the  year  1864  a  daughter  of  the  said 
late  Jacob  Chafe,  named  Elizabeth,  died,  leaving  her  husband, 
Ambrose  Chafe,  and  four  children  her  surviving,  and  that  at  the 
time  of  the  death  of  the  late  Jacob  Chafe  the  children  were 
not  of  full  age,  nor  were  they  or  any  of  them  in  any  manner 
party  to  the  agreement  as  entered  into  by  the  next  of  kin. 

Beyond  the  annual  payment  to  Harriet  Chafe,  the  widow  of 
Jacob,  as  provided  by  the  testamenUiry  document,  no  interfer- 
ence with  or  disturbance  of  the  assets  of  the  estate  has  taken 
place,  and  the  status  of  the  next  of  kin  is  the  same  as  when 
Administration  was  granted,  excepting  the  occurrence  of  the 
^eath  of  a  son  named  Henry  George,  and  the  attainment  of 
age  of  the  said  children  of  Elizabeth.  The  executors  of  Henry 
George  are  also  willing  and  desirous  of  carrying  out  the  terms 
-of  the  agreement  in  question,  and  to  which  he  was  an  assent- 
ing party 

The  next  of  kin  who  now  appear  to  be  opposed  to  the  ar- 
rangement so  accepted  and  acted  on  by  them,  are  Thomas 
"William  Chafe  and  Amelia,  his  wife  (a  daughter  of  said  late 
Jacob),  who  allege  that  at  the  time  they  agreed  to  give  effect 
to  the  document  referred  to  they  were  not  made  aware  of  its 
invalidity  as  a  will.  But  it  is  sufficiently  apparent  from  the 
character  of  the  agreement  signed  by  them,  and  the  affidavits 
annexed  in  proof  of  its  execution,  the  assent  also  signed  by 
them  for  the  grant  of  letters  of  administration,  and  the  perfect 
silence  of  the  parties  on  the  subject  up  to  the  present,  that 
they  must  have  thoroughly  understood  the  nature  of  the  agree- 
ment and  the  results  attendant  on  their  deliberate  acts  in  that 
behalf. 
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The  only  other  dissentients  are  three  of  the  children  of  in- 
testate's daughter,  Elizabeth,  who,  through  their  counsel,  Mr. 
McNeily,  Q.  C.,  contend,  as  they  are  in  no  way  parties  to  the- 
a^reement,  they  are  not  bound  by  it  and  are  entitled  to  that 
distributive  share  of  the  estate  their  mother  would  have  been 
entitled  to  as  one  of  the  children  of  the  intestate.  The  fourth 
child  of  Elizabeth  Chafe  was  represented  by  counsel  (Mr.  R  P. 
Morris),  who  expresses  the  desire  of  his  client  that  the  terms 
of  the  agreement  should  not  be  departed  from. 

The  questions  then  submitted  by  all  the  parties  so  interested' 
in  the  distribution  of  this  est»ite,  and  on  which  their  counsel 
sought  the  decision  and  direction  of  the  court,  were : 

Whether  the  next  of  kin  of  said  intestate  are  bound  by  the 
agreement  entered  into  for  the  management  and  final  distribu- 
tion of  the  said  estate,  and  if  the  administrator  is  authorized 
in  distributing  in  accordance  with  the  terms  of  the  document 
so  executed  by  intestate,  and  which  formed  the  basis  of  that 
agreement  ?  Or  whether  the  administrator  will  distribute  the 
assets  of  said  estate  as  in  the  case  of  an  absolute  intestacy  ? 
And,  in  either  case,  what  rights,  if  any,  have  the  said  children 
of  Elizabeth,  as  such  grandchildren  of  the  said  Jacob  Chafe  ? 

There  can  be  very  little  doubt  as  to  the  positiop  of  those 
of  the  next  of  kin  who  were  legally  qualified  to  enter  into  the 
agreement  signed  by  them,  giving  efiTect  to  the  paper  writing 
intended  to  be,  and  executed  by  the  deceased,  as  and  for  his 
last  will  and  testament.  From  the  proofs  accompanying  that 
agreement,  and  the  affidavits  since  filed  in  relation  to  the  cir- 
cumstances attending  its  execution,  it  is  clear  all  parties  to  it 
were  well  aware  of  the  invalidity  of  the  document  as  a  will, 
and  the  necessity  of  giving  its  contents  effect  by  the  writing 
or  agreement  entered  into  by  them. 

The  administrator  for  the  past  eight  years  acted  on  the 
understanding  and  agreement  so  arrived  at  in  relation  to  the 
affairs  of  that  estate,  and  all  the  next  of  kin  who  were  parties 
to  it  would  be  obliged  to  perform  and  abide  by  its  conditions. 

But  if  there  are  other  next  of  kin  who  were  in  no  way 
parties,  and  now  decline  being  parties,  to  that  arrangement, 
and  who  are  entitled  to  participate  in  a  distribution  of  the 
estate,  then  the  agreement  would  be  no  longer  of  any  force  or 
effect.  All  of  the  next  of  kin  entitled  in  distribution  must 
then  occupy  that  position  towards  the  estate  which  they  are 
legiilly  entitled  to,  and  no  agreement,  however  solemnly  entered 
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into  by  any  number,  could  bind  others  who  refused  being  a 
party  to  it. 

The  administrator  in  that  case  would  not  be  authorized  in 
distributing  or  administering  the  assets  otherwise  than  as  the 
law  directs  in  cases  of  intestacy. 

As  the  daughter  (Elizabeth)  pre-deceased  the  intestate,  and 
her  children  were  in  no  way  bound  by  the  agreement  referred 
to,  they  are  entitled  to  a  distributive  share  in  the  estate,  and 
take  per  stirpes,  that  is,  not  in  their  own  right  but  by  repre- 
sentation. 

In  view  of  the  character  of  the  assets  of  this  estate,  con- 
sisting of  lands,  fishing  rooms,  moveable  chattels  and  monies, 
and  the  desire  expressed  by  nearly  the  whole  of  the  next  of 
kin,  it  would  appear  to  be  most  desirable  in  the  interests  of  all 
that  a  realization  of  the  assets  should  not  be  forced  on  the  ad- 
ministrator ;  for,  as  was  observed  at  the  argument  by  counsel, 
if  a  sale  of  the  property  were  now  enforced  or  insisted  on,  a 
heavy  loss  would  result  and  a  final  satisfactory  settlement 
would  be  delayed ;  and  more  particularly  in  relation  to  and  by 
reason  of  the  one-third  share  of  the  whole  value  or  proceeds 
of  the  estate,  which  should  be  set  aside  for  the  estate  of  the 
widow  of  the  intestate. 

As,  however,  a  willingness  has  been  expressed  since  the 
argument  to  enter  into  an  arrangement  for  the  payment  to  the 
grandchildren  of  such  an  amount  in  cash,  as,  from  a  reference 
to  the  master  for  that  purpose,  may  be  found  to  be  the  value 
of  their  interest  in  the  estate,  it  is  considered  advisable  to 
allow  the  parties  time  to  consider  their  position,  and,  if  possi- 
ble, finolly  carry  out  a  proposal  so  desirable  and  beneficial  to 
the  interests  of  all. 

To.  peiinit  of  this  the  court  will  await  the  further  motion  of 
any  of  those  interested  in  the  proposed  arrangement,  before 
finally  disposing  of  the  matters  submitted  and  passing  on  the 
interests  of  the  parties  under  the  altered  condition  of  their 
relations  to  the  estate. 

Mr,  Johnsoriy  Q»  C,  for  administrator. 

Mr.  McNeiltfy  Q.  C,  and  Mr.  K  P.  Morris,  for  next  of  kin. 
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1887,  AprU.    Carter,  C.  J. ;  riNSENT,  J. ;  Little,  J. 

WUl—Consiniction — Tnut—Gi/t  of  corpus  with  restraint  an  anticipation. 

Testator  bequeathed  £10,000  in  trust  for  the  use  of  two  sons,  share  and  share 
alike,  for  life ;  on  the  death  of  either,  then  a  moiety  to  children  of  deceased 
son  until  decease  of  surviving  son,  and  the  other  half  for  use  of  surviving  son, 
when,  on  his  death,  the  whole  to  the  use  of  the  children  of  sons,  share  and 
share  alike.  One  of  the  sous  died,  and  the  guardian  of  his  infant  child  claimed 
that  half  of  the  sum  became  an  absolutely  vested  interest  in  the  infant,  and 
subject  to  future  contingency.    On  seeking  direction  from  the  court — 

Jleld— Thai  only  a  life  interest  is  provided  until  the  death  of  testator's  surviving 
son,  when  his  grand-children  have  to  be  ascertained,  and  these  will  then  take 
the  whole  per  capita,  not  per  stirpes.  The  whole  of  the  bequest  vests  in  the 
trustee  till  the  death  of  the  surviving  son.  The  guardian  of  the  infant  is  en- 
titled to  interest  on  the  moiety,  but  not  to  the  corpus.  (The  Chief  Justice, 
though  not  affirmatively  deciding,  was  of  opinion  that  the  stirpital,  and  not  the 
per  capita,  construction  was  more  consonant  with  the  intention  of  testator). 

This  is  submitted  as  a  special  case  for  the  opinion  of  the 
court,  on  the  claim  of  the  plaintiff  as  guardian,  aforesaid,  under 
the  last  will  of  the  late  Mr.  Edwin  Duder,  of  which  the  defen- 
dants are  the  surviving  executors,  and  took  probate. 

The  testator,  who  died  in  the  month  of  February,  1881,  left 
him  surviving  a  widow,  eince  deceased,  who  was  a  joint  execu- 
tor with  the  defendants,  and  three  children,  viz. :  Edwin  John, 
Arthur  George,  and  Harriet  Elizabeth  Ann.  Arthur  died  in 
December,  1881,  intestate,  to  whose  estate  his  widow  was 
granted  letters  of  administration.  He  left  one  child  only,  an 
infant,  now  living,  to  whose  estate  and  effects  the  plaintiff  re- 
ceived letters  of  guardianship.  Hariiet  Elizabeth  Ann  died  in 
November  last,  1886,  leaving  no  child  or  children,  and  the  said 
Edwin  John  is  still  living. 

The  clause  of  the  said  will  upon  which  the  claim  of  the  plain- 
tiff is  based,  is  as  follows : 

Fifth. — I  give  and  bequeath  to  my  executi-ix  and  executors  the  sum  of 
four  thousand  pounds  currency,  upon  trust  for  the  sole  and  separate  use  of 
my  said  daughter  Harriet  Elizabeth  Ann.  I  also  give  and  oequeath  to 
my  executrix  and  executors  the  further  sum  of  two  thousand  pounds,  cy., 
and  also  the  further  sum  of  eight  thousand  pounds  currency,  the  last  men- 
tioned sum  to  be  paid  to  my  executrix  and  executors  out  of  my  residuary 
estate  by  my  said  sons  Edwin  John  and  Arthur  Qeorge,  by  successive  an- 
nual payments  of  one  thousand  pounds,  the  first  of  such  annual  payments 
to  be  made  at  the  expiration  of  two  years  from  the  date  of  my  decease,  for 
my  executrix  and  executors  to  hold  the  said  last  mentioned  sums  of  two 
thousand  and  eicht  thousand  pounds  upon  trust  for  the  sole  and  separate 
use  of  my  said  daughter  for  her  life,  and  after  her  decease,  for  the  use  of 
her  children,  share  and  share  alike,  and  in  case  she  shall  die  leaving  no 
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4:hild  or  children  her  surviving,  then  to  the  use  of  my  said  sons,  share  and 
share  alike,  for  life,  and  upon  the  decease  of  either  of  my  sons,  then  one 
half  thereof  to  the  use  of  the  children  of  the  deceased  son,  until  the  de- 
<»ase  of  my  surviving  son,  and  the  other  half  thereof  to  the  use  of  the 
survivor  of  my  sons  for  his  life,  and  after  the  decease  of  the  survivor  of 
my  sons,  then  the  whole  to  the  use  of  the  children  of  my  said  sons, 
share  and  share  alike ;  and  should  the  son  which  pre<lecea8es  the  other 
leave  no  lawful  issue  him  surviving,  then  the  whole  to  the  u$e  of  my  sur- 
viving son  for  his  life,  and  after  his  decease  to  the  use  of  his  children^ 
iihare  and  share  alike  ;  and  should  hoth  of  my  sons  die  without  leaving 
lawful  issue  them  surviving,  then  to  the  use  of  my  next  of  kin.  Provided 
that  nothing  in  this  clause  shall  he  construed  as  rendering  it  obligatory 
upon  my  sons  to  give  security  to  my  executrix  and  executors  for  the  due 
jiayment  of  the  said  sum  of  eight  thousand  pounds,  and  they  may  pav  off 
the  said  sum  at  any  time  within  the  said  period  of  eight  years  allotted  for 
the  pavment  of  the  same,  but  until  the  same  is  paid  there  shall  be  paid 
annually,  out  of  my  residuary  estate,  by  my  sons,  interest  at  the  rate  of 
four  per  cent,  per  annum,  on  the  balance  unpaid,  the  said  interest  to  be 
paid  til  my  daughter  Harriet  Elizabeth  Ann,  for  her  sole  and  separate  use, 
the  said  interest  to  commence  and  be  computed  from  the  expiration  of  one 
year  after  my  decease. 

The  letters  of  probate,  administration  and  guardianship,  also 
the  petition  on  which  the  same  were  gninted,  together  with  the 
will  of  the  said  Edwin  Duder,  were  to  be  considered  exhibits  in 
this  case,  and  to  be  referred  to  as  forming  part  of  the  same. 

The  parties  were  heard  by  counsel,  and  at  the  hearing  Mr. 
Edwin  John  Duder  was  made  a  pirty  with  consent. 

I  may  observe  in  limine  that  the  testator,  after  various  be- 
quests, devised  and  bequeathed  all  the  vest  and  residue  of  his 
estate,  efTects  and  property  whatsoever,  to  his  said  sous  Edwin 
John  and  Arthur  George,  share  and  share  alike,  and  their  as- 
signs^  subject  to  the  payment  of  the  sum  of  eight  thousand 
pounds  currency,  mentioned  in  the  above  clause  fifth. 

The  plaintifT,  as  guardian  aforesaid,  by  the  case  cluims  '  that 
the  principal  money,  or  sum  of  five  thousand  pounds  currency, 
ji  'moiety  of  the  said  sum  of  ten  thousand  pounds  mentioned 
in  the  said  recited  clause.,  is  now  vested  in  and  payable  to  him 
xis  such  guardian  by  the  executors  aforesaid,  and  has  been  so 
vested  since  the  death  of  the  said  Harriet  Elizabeth  Ann, 
which  is  contested  by  the  defendants." 

There  were  no  cases  ci;ed  on  either  side  for  or  against  these 
positions,  and  no  specific  questions  are  niised  in  the  case  for 
the  direction  of  the  court,  as  is  usual  and  proper. 

It  may  be  regarded  as  an  established  rule  that  a  bequest  of 
the  income  of  property  without  limitation  as  to  time  is  equiva- 
lent to  a  gift  of  the  capital  or  principal  where  no  other  dispo- 
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sition  of  the  capital  is  made, — Hawkins  oii  Wills,  123  Tlieohaldr 
Snd  ecL,  37^, — unless  there  is  something  on  the  face  of  the 
will  to  show  that  such  was  not  the  intention, — Adamsan  v,  Armi" 
tage,  19  res.  418.  As  an  instance  of  the  effect  of  limitation  in  cir- 
cumstances and  time,  I  may  refer  to  a  case  decided  so  recently 
as  in  October  last  in  re  Grey's  Settlements,  35  W,  R,  287,  when  a 
gift  was  made  through  trustees  to  a  daugliter  absolutely  for  her 
sole  and  sepamte  use  independently  of  marital  control  and 
mthoxit  power  of  anticipation  during  coverture  On  application 
for  the  payment  over  of  the  corpus  to  her,  while  the  general 
principle  was  recognized,  it  was  held  that  she  was  entitled  only 
to  the  income  during  coverture,  and  that  effect  must  be  given 
where  it  can  be  to  every  word  of  the  direction  of  the  testator; 
to  which  I  add  from  Williams  on  Exrs.  1085,  "provided  an 
effect  can  be  given  to  it  not  inconsistent  with  the  general 
intent  of  the  whole  will  taken  together." 

The  construction  of  a  will  is  to  be  made  upon  the  entire  in- 
strument and  not  merely  upon  disjointed  parts  of  it,  and  con- 
sequently all  its  parts  are  to  be  construed  referentially  to  each 
other, — 76.  and  notes.  In  Abbott  vs  Middleton,  7,  H.  L.  C.  68r 
Lord  Cranworth  says:  " It  is  not  the  duty  of  a  court  of  justice 
to  search  for  the  testator's  iheaniri^  otherwise  than  by  fairly 
interpreting  the  words  he  has  used,"  and  in  the  same  case  Lord 
Wensleydale  says  the  true  question  is,  "  What  that  which  he 
has  written  means." 

It  will  be  observed  that  '£8,000,  part  of  the  £10,000  men- 
tioned in  clause  five,  was  to  be  paid  to  the  executors  from  the 
residuary  estate  by  the  two  sons,  to  whom  arid  their  assigns 
the  same  was  bequeathed,  diare  and  share  alike.  After  Har- 
riet's death,  without  children,  this  £8,000  was  to  go  to  the  use 
of  the  sons,  share  and  share,  for  life ;  upon  the  decease  of  either, 
then  one-half  to  the  use  of  the  children  of  the  deceased  son, 
vntil  the  decease  of  the  surviving  son,  iaild  the  othbr  half  for  life 
to  him,  and,  after  his  death,  the  whole  to  the  use  of  the  child- 
ren of  the  sfvid  sons,  share  and  share  alike.  Had  Arthur 
Oeorge  died  without  a  child,  the  whole  would  have  gone  to 
Edwin  John  for  life,  and  afterwards  to  his  children,  but  it  was 
only  in  the  event  of  both  dying  without  issue  that  it  was  to  go- 
to  the  testator's  next  of  kin.  The  capital  on  which  the  infant 
is  entitled  to  the  interest  is  £5,000,  the  moiety  of  the  £10,000 
aforesaid,  and,  assuming  that  five  payments  have  been  made  on 
the  £8,000  by  the  residuary  legatees,  there  are  three  more  to* 
be  made,  carrying  interest  in  the  meantime  at  four  per  cent. 
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as  provided  by  the  will.  Xow,  while  the  infant,  through  his 
guardian,  the  plaintiff,  is  unquestijuablj'  entitled  to  the  inte- 
rest on  the  moiety  aforesaid,  yet  1  do  not  think  the  corpus  or 
<^pital,  or  any  part  thereof,  is  claimable  until  the  decease  of 
Edwin  John,  the  now  survivor,  as  I  hold,  upon  the  authority 
of  the  case  I  have  cited  and  like  cases,  that,  where  it  can  be 
done  and  is  not  antagonistic  to  the  hmguage  of  other  parts  of 
the  will  and  the  apparent  meaning  of  the  testator,  effect  should 
be  given  to  every  word 

It  was  contended  on  behalf  of  the  executors  that  the  court 
cannot  now  pronounce  as  to  the  share  or  portion  of  the  prin- 
cipal to  which  the  infant  is  entitled,  nor  until  the  death  of  the 
survivor,  as  that  is  the  time  apparently  appointed  for  distribu- 
tion, when,  by  the  bequest.  "  the  whole  is  to  go  to  the  use  of 
the  children  of  my  sons,  share  and  share  alike,"  which,  as 
argued,  will  be  per  capita,  and  until  the  number  is  ascertained 
there  can  be  no  apportionment 

Without  in  any  way  recognizing  a  per  capita  apportionment, 
yet,  as  there  is  a  conflict  in  opinion  on  the  subject,  it  appcirs 
to  be  unfair  to  pronounce  definitely  on  the  rights  of  parties  not 
before  the  court  and  not  in  esse,  and  it  is  laid  down  in  Briffht 
cs.  Tyndall,  4  ch.  dii\,  189,  which  was  a  special  case  where  a 
declaration  was  asked  dependent  on  events  that  had  not  arisen, 
that  there  was  an  obvious  objection  to  making  a  declaration  of 
future  rights,  but  it  is  in  the  power  of  the  court  to  do  so  where 
the  interests  of  justice  seem  to  ret^uire  it. — Bogfj  rs.  Mid.  lif. 

While  for  the  above  reason,  and  in  the  absence  of  any  specific 
question  raised  in  the  case  for  our  determination,  whatever  may 
have  been  the  course  of  argument  at  the  bar  on  the  point,  I  do 
not  assume  to  decide  on  the  per  c^ipita  or  other  construction ; 
yet,  I  cannot  forbear  from  st-ating  my  present  impression,  and 
that,  too,  after  a  very  careful  considemtion  of  every  part  of  the 
will  which  would  enable  me  to  arrive  at  the  meaning  of  the  tes- 
tator, and  the  examination  of  authorities  bearing  on  the  subject, 
that  the  stirpital  and  not  the  per  capita  construction  is  seem- 
ingly more  consonant  with  the  intention  indicated  throughout 
the  will.  It  would  require  language  of  the  clearest  import, 
which  I  have  not  discovered  in  this  will,  to  divest  a  child  or 
children  of  a  fund  expressly  given  and  fixed,  or  to  vary  its 
amount  or  income  therefrom  on  the  death  of  another,  especially 
with  the  relationship  in  this  case,  contingent  on  the  number  of 
his  children.     I  would  refer  to  Theohahl  on  Wills,  2  cd.,  jp.  2'>4, 


190  rx  KE  Estate  EDWIN  DUDER 

and  authorities  cited  for  the  position,  where  it  is  said:  "It 
seenja  clear  that  on  a  gift  to  A.  and  B.,  as  tenants  in  common 
for  tlieir  lives,  and  then  at  their  death,  or  at  the  deaths,  or  at 
the  death  of  A.  and  B.,  to  their  children,  goes,  upon  the  death 
of  each  tenant,  for  life  to  his  children." — Sec  also  IVclh  vs. 
Wells,  :29th  Eq.,  SJf.i.  But,  as  hefore  observed,  effect  ought  to 
be  given  to  the  direction  of  the  testator  as  to  the  period  for 
payment  or  distribution,  if  that  can  be  ascertained,  as  I  think 
it  can  in  this  case.  If  this  view  should  be  held  to  be  correct, 
then  the  claim  of  the  infant  to  a  moiety  of  the  principal  would 
be  a  vested  right,  although  payable  at  a  future  time,  and,  as  a 
consequence,  if  disposed  of,  would,  in  the  event  of  death,  belong 
to  his  personal  representiitives  In  the  interim  the  executors 
will  be  authorized  in  paying  the  annual  income  to  the  plaintiff, 
as  guardian,  for  the  use  of  the  infant. 

The  costs  of  each  party,  us  solicitor  and  client,  to  be  paid 
out  of  Uie  fund. 


Hon   Mr.  Justick  Pjxsent: 

The  guardian  for  tlie  infant  son  of  Arthur  George  claims 
that  half  of  the  sum  of  £10,000  of  which  Arthur  George  had 
the  use  in  his  lifetime,  has,  tlirougli  liis  death,  become  an  abso- 
lutely vested  interest  in  the  infant  and  is  subject  to  no  future 
contingency ;  that  the  remaining  half  continues  for  the  use  of 
Edwin  John,  and  in  the  event  of  his  decease,  without  children, 
would  become  the  i)roperty  of  the  infant. 

The  result  of  my  endeavours  to  give  effect  to  the  intentions 
of  the  testator,  so  far  as  they  can  be  gathered  from  this  be([uest, 
is  one  at  which  I  conceive  there  is  little  or  no  difficulty  in 
arriving. 

Harriet  dying,  the  sons  were  to  **  share  and  sliare  alike  for 
life'' ;  but  one  of  the  sons  having  died,  the  use  of  one  half  goes 
"  to  the  use  of  the  children  of  the  deceased  son  urdil  the  decease 
of  my  (the)  survivinf/  son,  and  the  other  half  to  the  use  of  the 
survivor  for  his  life.**  Then  the  periods  of  the  absolute  vesting 
of  the  principal  sum  is  declared  in  these  words,  "  and  after  the 
decease  of  the  survivor  of  my  sons,  the7i  the  wlvole"  (i. e.,  the 
two  halves  collectively)  "  to  the  use  of  the  children  of  my  sons, 
share  and  share  alike." 

It  appears  to  me  that  the  manner  of  devolution  of  this  pro- 
perty and  the  contingencies  upon  which  it  is  dependent  are 
sufficiently  clear  and  intelligible. 


In  re  Estate  EDWIN  DUDER.  191 

Life  interests  are  provided  for  until  the  period  of  the  death 
of  the  testator's  surviving  son,  when  his  gmndchildren  liave  to 
be  ascertained,  and  these  will  then  take  the  whole  £10,000, 
"  share  and  share  alike,"  i.  e.,  equally  between  them,  pei'  ccipita, 
and  not  pei-  stirpes.  The  expression  "share  and  share  alike" 
after  the  words  "  to  the  use  of  the  children  of  my  sons,"  has 
reference  to  the  children  of  the  sons,  (i.  e.,  the  grandchildren  of 
the  testator),  not  to  his  sons  who  will  already  have  enjoyed 
their  life  interests,  and  is  not  equivalent  to,  but  entirely  differ- 
ent from  such  language  as  that  one  half  of  the  £10,000  should 
go  to  the  children  of  one  son,  and  the  other  half  should  go  to 
the  children  of  the  other,  [n  such  a  case,  it  might  be  conten- 
ded that  the  death  of  the  testator's  last  surviving  son  marked 
simply  the  period  of  distribution.  The  scheme  which  the  tes- 
tator lays  down  for  the  disposition  of  this  part  of  his  estate,  in 
the  event  of  the  death,  childless,  of  his  daughter  Harriet,  seem& 
to  be  designed  to  preserve  it  us  long  as  possible  to  his  descen- 
dants with  the  desire  to  vest  it  eventually  in  liis  grandchildren 
as  a  class. 

There  is  one  hiatus  in  the  disposition  of  this  money,  viz. :  for 
a  possible  period  between  the  death  of  the  infant  and  the  death 
of  the  testator's  last  surviving  son  during  which  there  is  no- 
appropriation  or  use  provided  for  the  income  of  the  fr.ud, 
(Arthur's  half.) 

The  authorities  seem  to  be  clear  that  in  such  a  case  the  accu- 
mulations would  form  part  of  the  principal  sum,  and  thus  in 
this  case  devolve  with  the  "  whole." 

Our  judgment,  while  concurrent  in  its  result,  is  not  based 
upon  precisely  similar  grounds,  so  that  there  will  be  nothing  to 
prevent  the  widow  of  Arthur  and  others  interested  in  placing 
a  different  construction  upon  the  will  from  that  which  I  put, 
from  raising  the  questions  again  if  the  contingencies  arise 
which  might  make  them  the  subject  of  future  controversy. 

In  the  meantime  the  court  is  unanimous  in  holding  that  the 
half  of  the  £10,000  is  not  now  a  subject  of  transfer  to  the 
guardian  of  the  infant  son  of  Arthur,  but  is  to  remain  in  the 
hands  of  the  trustees ;  but  we  also  agree  that  the  case  is  one 
in  which  the  costs  of  the  proceedings,  being  for  the  instruction 
and  guidance  of  all  the  parties,  are  fairly  chai-geable  as  be- 
tween solicitor  and  client  as  against  the  whole  principal  fund 
in  the  hands  of  the  trustees. 
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Hon.  Mr.  Justice  Little: 

It  is  scarcely  necessary  to  refer  to  tliose  well  established  and 
recognized  principles  or  rules  which  are  at  all  times  to  be 
strictly  observed  in  expounding  a  will ;  but  it  appears  as  well 
to  observe  that  their  principal  bearing  is  clearly  understood 
to  be  "that  the  court  is  to  ascertain,  not  what  the  testator 
actually  intended,  as  contmdistinguished  from  what  his  words 
-'express,  but  what  is  the  meaning  of  the  words  he  has  vsed, — 
Farke,  J.,  o  B.,  AdoL,  J^^9 ;  and  that  the  construction  of  the 
will  is  to  be  made  upon  the  entire  instrument,  and  not  merely 
upon  disjointed  parts  of  it,  and  consequently  all  its  parts  are 
to  be  construed  with  reference  to  each  other, —  Ws,  on  Ex-rs., 

r?  p,  lossr 

On  carefully  re-perusing  the  terms  of  the  foregoing  bequest, 
and  making  considerable  reference  to  adjudicated  ciwes  in  which 
the  principles  of  construction  under  somewhat  similar  circum- 
stances are  applied  and  expounded,  I  am  inclined  to  hold  that 
on  the  death  of  testtitor's  daughter,  Harriet  Elizabeth,  without 
issue,  a  moiety  of  the  £10,000  so  bequeathed  and  directed  to 
be  set  apart,  and  held  by  the  executors  in  trust  for  the  use  of 
the  children  of  the  deceased  son,  is  now  vested  in  the  guardian 
plaintifT,  and  that,  since  the  daughter's  dciith  without  issue,  he 
is  entitled  to  have  the  interest  or  yearly  income  arising  there- 
from. 

I  do  not  see  that  any  grounds  exist  to  support  the  contention 
of  the  plaintiff  for  an  immediate  payment  of  the  principal  sum 
to  him,  or  that  the  executors  should  be  relieved  of  their  trust 
in  that  particular  in  these  proceedings. 

Nor  do  I  consider  the  words  and  language  of  the  will  can 
reasonably  bear  any  other  construction  and  meaning  than  that 
the  principle  sum  should  be  held  by  the  executors  for  such 
uses  as  named  until  the  death  of  testator's  surviving  son.  This 
construction  of  the  present  vesting  and  future  payment  of  tliis 
bequest  is..  I  consider,  reasonable  and  just  and  governed  by  the 
dicta  given  in  the  decided  leading  cases  on  the  subject  of  vested 
and  contingent  interests,  &c. 

"  Where  a  vesting  is  postponed  it  may  be  controlled  by  a  direction  to 
apply  the  interes^t  for  the  benefit  of  the  legatee  lus  to  postpone  jmyment  or 
possession  only,  and  not  the  vesting  ;  or  if  the  posti)onement  of  division 
or  payment  is  merely  on  account  of  the  position  of  the  property,  or  corpus, 
or,  for  instance,  there  is  a  prior  gift  for  life,  &c.,  and  a  direction  to  j^ay  over 
or  distribute,  ui>on  the  decease  of  the  lej^tee,  for  life  the  gift  in  remainder 
vests  at  once,"— Benyiett's  Tnuis,  S  K.  <C-  J.,  '^SO ;  Strother  vs.  Button,  10 
DeG.  A  /.,  67.7 ;  Theobald  07i  Wills,  27n  ;  2  ir.<.  on  Errs.,  p.  1231. 
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It  will  be  seen  there  is  nothing  inconsistent  with  the  lan- 
guage used  and  the  construction  thus  applied  to  this  bequest, 
and  that  the  position  is  fully  warranted  by  authoiity. 

Amongst  the  many  cases  in  which  the  principle  of  such  pre- 
sent vesting  has  been  judicially  passed,  we  may  note  these  of 
Wills  rs.  Wills,  20  Z.  R  E.,  9  C.  ;  Malcolm  vs,  Martin,  3  Bro., 
C.  C.  oO ;  WHles  vs.  Douglas,  10  Brav. ;  Shrimpion  vs.  Shrimp- 
ton,  31  Brav. ;  Davis  vs,  Fisher,  5  Beav,,  p,  208.  In  the  latter 
case  the  judgment  contains  (inter  alia) :  "  That  expressions  im- 
porting a  postponement  of  the  vesting  may  be  so  controlled  by 
the  expressions  and  circumstances  as  to  postpone  payment  only, 
and  not  the  vesting ;  and  it  has  been  held  that  a  direction  to 
apply  the  interest  or  income  for  the  benefit  of  the  legatee, 
affords  evidence  of  the  intention  to  vest  the  capital."  In  this 
-case  not  alone  the  income  is  to  be  applied  to  the  use  of  the 
l^atees,  but  the  principal  is  also  directed  to  be  held  by  the 
executors  for  their  use. 

We  again  find  in  the  case  of  Alt  rs.  Gregory,  8  D.,  McN.  A  Gr,, 
the  distribution  of  the  corpus  was  posponed  until  after  the 
death  of  the  lost  survivor  of  the  persons  entitled  to  the  in- 
come ;  but  the  legacy  in  the  meantime  vested.  In  this  case, 
not  alone  the  income  is  to  be  applied  to  the  use  of  the  legatees, 
but  the  principal  is  also  directed  to  be  held  by  the  executors 
for  their  use.  In  Shrimpton  vs.  Shrimpton  there  was  a  devise 
to  trustees  upon  trust  for  testator's  daughter  for  life,  and  after 
her  death,  upon  trust  to  sell  and  buy  and  divide  the  produce 
thereof  between  and  amongst  her  children  when  they  should 
attain  twenty-one  years,  and,  in  the  meantime,  the  interests  to 
l)e  applied  to  their  maintenance,  &c.  It  was  held  by  the  mas- 
ter of  the  rolls  (inter  alia),  "  That  there  was  a  clear  distinction 
between  the  gift  and  the  time  of  payment ;  that  the  pcBtpone- 
ment  of  the  payment  does  not  postpone  the  vesting  where  tha 
legacy  may  be  payable  at  a  future  time ;  but  the  interest  is  to 
be  applied  to  a  legatee  at  present,  the  law  regards  it  as  vested,^' 
— Jarmin  on  Wills,  815,  3  edn  ;  Davis  vs,  Fisher,  <5  Beav. 

The  particulars  or  details  of  other  cases  of  a  similar  charac- 
ter and  dicta  might  be  given ;  but  I  consider  it  sufficiently  clear 
to  warrant  a  pronouncement  such  as  that  arrived  at.  Although 
there  is  an  apparent  want  of  clearness  and  definiteness  in  the 
language  of  the  bequest,  and  an  unnecessary  repetition  in  one 
particuji^ai',  still  the  intention  of  the  testator  is  manifest  and  the 
meaning  of  the  language  clearly  ascertainable. 

The  testator  directed  and  willed  that  his  executors  should 
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hold  the  corpus  or  principal  sum  of  £10,000  to  the  use  of  his 
sous,  share  and  share  alike,  for  life,  and,  upon  the  decease  of 
either,  then  one-half  thereof  to  the  use  of  the  children  of  such 
deceased  son,  and  the  other  half  to  the  use  of  the  survivor 
and  on  the  death  of  the  latter,  then  the  whole  to  be  held  for  the 
aise  of  the  children  of  his  sons,  share  and  share  alike,  &c.,  &c. 

The  sons,  therefore,  held  equally  as  tenants  in  common,  and 
the  child  of  the  deceased  son.  Arthur,  not  alone  !)y  force  of 
that  legal  construction  which  must  be  applied  to  his  rights, 
but  by  the  clear  and  distinct  language  of  the  testator,  is  left 
and  becomes  entitled  to  one-half  of  the  corpus ;  that  principal 
sum  is  well  ascertained,  it  is  fixed,  certain  and  completely  sepa- 
rated from  the  rest  of  testator's  estate,  and  is  hold  by  the 
executors  in  trust  for  his  use,  until  the  period  for  payment 
over  shall  arrive. 

This  trust  and  duty  imposed  on  the  executors  must  continue, 
and  they  are  warranted  in  redlining  the  principal  amount  of 
such  moiety  until  the  death  of  the  surviving  son. 

In  re  Greijs^  Settlements,  V.  rJo,  W,  Er. 

It  is  now  contended  that  on  the  happening  of  this  event  the 
whole  corpus  of  the  fund  is  to  go  in  equal  distribution,  or  per 
capita,  amongst  the  children  of  testator's  sons.  It  is  also 
further  contended  by  the  defendant's  counsel,  that  this  appli- 
cation for  an  adjudication  at  present  tends  to  affect  interests 
of  parties  not  in  esse,  and  consequently  is  unwarranted. 

I  fail  to  see,  under  the  state  of  existing  facts  at  present  sub- 
mitted for  consideration,  that  anything  autliorizes  or  justifies 
one  in  determining  that  it  was  the  intention  of  the  testator  to 
alter,  cut  down  or  lessen  the  interest  of  either  of  his  sons  in 
the  corpus  so  bequeathed  by  him  to  them.  We  must  not  for- 
get the  source  from  which  \he  £8,000,  part  of  the  £10.000,  is 
derived,  viz  :  it  is  to  be  paid  out  of  the  residuary  portion,  or 
part  of  testator's  estate,  by  his  sons,  John  and  Arthur ;  they 
are  equally  to  bear  the  responsibility  and  charge  of  paying 
over,  by  annual  instalments  out  of  that  residue  so  bequeathed 
to  them,  this  amount  to  create  a  fund  to  be  set  apart  for  the 
use  of  their  sister  and  her  children,  and,  on  her  death  without 
children,  such  fund  was  very  properly  to  be  preserved  for  them 
equally :  and  on  the  death  of  either,  then  his  share  or  half  part 
was  to  be  held  by  the  executors  for  the  use  of  his  child  or 
children.  Xothing  could  be  more  equitable  and  just ;  no  one 
can  question  the  impartiality  exhibited  in  the  appropriation  or 
distribution  of  such  a  fund  so  created.     But  it  is  now  suggested 
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thfit  not  only  is  there  no  such  vesting  of  the  one-half  or  moiety, 
but  that  on  the  death  of  the  present  infant  claimant  his  share 
would  pass  from  his  personal  representatives  to  the  surviving 
son,  and  on  the  death  of  the  surviving  son,  leaving  cliildren 
the  claimant  would  receive,  not  what  his  father  was  hequeathed 
nor  the  interest  bequeathed  to  and  enjoyed  and  used  by  him, 
but  merely  such  part  of  the  £10,000  as  might  be  allotted  to 
him  as  one  of  possibly  several  claimants. 

Whatever  may  be  the  future  stUus,  the  present  condition  of 
this  case  would  not  lead  one  to  concur  in  upholding  such  a  con- 
struction. The  words  "  after  the  decease  of  the  survivor  of  my 
sons,  then  the  whole  to  the  use  of  tlie  children  of  niy  sons, 
share  and  share  alike,"  to  which  such  importance  is  attached, 
CiUiiK>t  and  should  not  be  taken  and  construed  disjointedly,  but 
must  be  read  and  construed  with  regard  to  the  context,  and 
then  it  will  be  found  that  perfect  consistency  is  preserved  by 
testator  throughout  the  whole  of  that  portion  of  his  will  now 
in  questi<^n  They  are  clearly  relative,  and,  without  anticipa- 
ting events  or  disputes,  it  might  be  fairly  considered  that  the 
interests  already  vested  by  the  specific  language  used  in  the 
will  are  not  by  these  latter  words  devested  and  a  new  interest 
created. 

Giving  due  regard  and  attention  to  the  claims  of  the  parties 
interests,  it  is  apparent  that  the  objection  made  by  counsel  of 
the  inopportuness  of  any  final  adjudication  on  the  whole  of  the 
mattei-s  involved  in  the  consideration  of  this  case,  is  put  for- 
ward with  some  force  of  authority. 

The  ulthnate  and  final  distribution  of  the  whole  fund  in  the 
manner  and  under  the  circumstances  contended  for  by  counsel 
for  the  surviving  son ;  that  is,  on  his  death  Iciiving  children. 
and  a  distribution  of  the  whole  fund,  per  capita,  amongst  sucli 
children  and  the  child  of  Arthur,  might  point  to  interests  now 
unrepresented,  and  which  may  then  pDssibly  exist,  and  covers 
a  right  that  may  be  then  disputed.  As  bearing  on  such  a  posi- 
tion we  find  in  the  case  of  Bnght  vs,  Tindall,/^  ^-  ^.  0. 2>.,  upon 
a  special  case  to  obtain  a  decision  whether  persons  not  in  esse 
would  be  entitled  under  certain  circumstances  which  might  not 
arise,  to  share  in  property,  the  court  declined  to  decide  the 
question,  being  of  opinion  that  it  would  be  injurious  to  the 
parties  to  have  the  decision  until  the  events  should  happen 
which  would  give  rise  to  the  question.  Again,  in  Garriek  vs. 
rAiu's&n,  10  Hares  Reports,  the  court  refused  to  make  a  declara- 
tory decree  upon  a  special  case  on  the  life  time  of  the  tenant 
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for  life,  with  regard  to  the  interests  of  the  parties  entitled  in 
reversion. 

Whatever  may  be  the  result  of  future  dispute  or  question, 
anticipated  from  the  happening  of  any  contingency,  the  inte- 
rests of  the  present  parties,  and  particularly  those  of  the  infant 
claimant,  cannot  in  the  meantime  bo  affected,  and,  therefore,  it 
does  not  appear  to  be  imperatively  necessary  to  definitively 
adjudiciite  on  the  effect  of  the  construction  contended  for  by 
the  counsel  for  the  surviving  sou  on  this  last  point. 

I  am,  therefore,  of  opinion  the  guardian  of  the  estate  of  the 
infant  son  of  Arthur  is  entitled  to  the  income  of  the  moiety  of 
£10,000  so  bequeathed  to  the  executors  in  trust,  and  held  for 
his  use. 

I  consider  this  moiety  a  vested  legacy  payable  at  a  future 
period  of  time,  and,  in  the  meantime,  subject  to  all  the  legal 
incidents  of  such  an  interest  or  estate. 

I  do  not  consider  this  court  would  be  justified  in  interfering 
with  the  executors  in  their  right  and  control  of  the  corpus  of 
said  moiety  at  present. 

Mr.  G.  H,  Emerson,  jr.,  for  tho  guardian. 

Sir  W.  K  Whiteway,  Q.  C,  for  the  trustees  and  others. 
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1887,  April.    Carter,  C.  J. ;  Pinsent,  J. ;  Little,  J. 

J lUolitncy— Intestate  estate— Equitable  mortgage— Pr^erential  daim^Registration, 

It  Appeared  that  amongst  the  assets  of  the  insolvent  estate  of  the  intestate  was 
a  mortgage,  which  had  been  pledged  in  the  nature  of  an  equitable  mostgage,  for 
a  loan  of  a  less  sum  than  its  value.  The  only  writing  was  a  receipt  of  the 
amount  advanced,  and  this  memorandum  was  not  registered.  The  holder 
claimed  the  mortgage  as  security  for  amount  advanced,  and  interest  thereon. 
On  a  iictition  by  the  trustees  of  the  intestate  estate,  for  direction  of  the  court — 

Held— Thai  the  Registry  Act  is  intended  to  meet  the  ^ase  of  a  de^Uration  of 
insolvency  of  living  debtors,  and  not  estates  of  deceased  persons,  and  that  the 
l)older  was  entitled  to  the  mortgage  as  security  for  his  debt. 

It  appeiired  that  Mr  Boone  died  in  November,  1884,  intes- 
tate, at  St.  John's,  and  his  estate  having  been  represented  to 
this  court  by  the  petitioners,  creditors,  to  be  insufficient  to  pay 
and  satisfy  his  just  debts,  the  petitioners,  in  the  absence  of  an 
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executor  or  administrator,  were  appointed  trustees  to  collect 
and  distribute  the  estate  and  effects  of  the  said  John  H.  Boone, 
according  to  the  provisions  of  section  36,  chapter  90,  of  the 
con.  Stat ,  subject  to  the  orders  and  control  of  the  court  or  a 
judge.  In  the  year  1880  the  deceased  advanced  to  certain  par- 
ties named  in  the  petition  the  sum  of  eight  hundred  dollars 
upon  the  security  of  a  mortgage  deed  of  lands  in  St.  John's, 
and  in  January,  1884,  in  consideration  of  an  advance  or  loan 
to  him  by  Mr.  James  Baird  of  six  hundred  dollars,  he  deposited 
the  said  mortgage  deed  with  Baird  as  security  for  tlie  repay- 
ment with  interest.  Accompanying  said  deed  is  a  memoran- 
dum in  the  writing  of  the  said  deceased,  as  follows : 

"Received  from  James  Baird,  Emi-,  one  himdred  and  fifty  pounds,  cy., 
payable  with  interest  at  ten  per  cent,  on  or  before  the  first  day  of  Septem- 
oer  next. 

Jan.  6, 1882.  J.  H.  Boone." 

"  Deed  deposited  with  Mr.  Baird  as  security 
for  the  same  this  day. 

J.  H.  BOONB." 

This  memorandum  was  deposited  for  registration  on  the  2nd 
July,  1885.  No  part  of  this  advance  or  interest  thereon  has 
been  paid,  and  Baird  claims  that  he  is  entitled  to  hold  the 
interest  of  the  deceased  in  the  said  deposited  mortgage  deed  as 
security  for  the  amount  and  interest  thereon  aforesaid,  and  the 
petitioners  asked  for  the  advice  and  direction  of  the  court  in 
the  premises.  The  section  under  which  the  trustees  were  ap- 
pointed provides  for  the  collection  and  distribution  of  the  est^ite 
and  effects  in  this  island  of  peraons  who  shall  die  therein  or 
elsewhere,  and  the  same  shall  not  be  sufficient  to  pay  and 
satisfy  the  just  debts  of  such  deceased  person.  Upon  the  adop- 
tion of  certain  proceedings — as  was  done  in  this  estate — "  the 
supreme  court  or  a  judge  may  authorize  the  iBxecutor  or  admin- 
istrator of  the  deceased,  or  if  they  shall  see  ctiuse,  any  trustee 
or  trustees  whom  they  may  appoint,  to  collect  and  to  distribute 
the  estate  and  effects  amongst  his  creditors  according  to  the 
manner  of  distribution  by  law  directed  to  be  made  in  respect 
to  the  estates  of  persons  declared  insolvent,  subject  in  all  cases 
to  the  provisions  of  this  chapter  (90).  Provided  that  nothing 
herein  confciined  shall  be  construed  to  affect  the  right  of  any 
creditor  of  such  deceased  person  to  recover  the  full  amount  of 
such  debts  as  may  have  been  bo7ia  fide  secured  in  the  lifetime 
of  such  deceased  person  by  mortgage  or  other  legal  conveyance 


198  In  re  Estate  JOHN  BOONE. 

of  any  portion  of  the  estate  or  effects  of  such  deceased  person, 
and  not  void  under  the  foregoing  provisions  of  this  chapter ; 
and  also  that  the  like  course  shall  be  pursued  with  the  estate 
and  effects  of  any  person  dying  insolvent,  where  no  executor  or 
administrator  thereof  has  been  appointed  or  resides  in  this 
island,  on  the  application  of  any  creditor  to  the  Siiid  court 
or  any  judge  thereof,  who  may  appoint  trustees  or  receivers 
of  such  estates  and  effects,  to  realize  and  distribute  the  same 
as  aforesaid,  subject  to  the  orders  and  control  of  the  court  or 
judge." 

At  the  hearing  the  trustees  were  permitted  to  amend  their 
petition,  and,  through  counsel,  to  contest  the  claim  on  the 
grounds  that  the  10th  section  of  the  Registration  of  Deeds 
Act,  chap.  36,  Consolidated  Statutes,  enacts  that  all  deeds,  con- 
veyances, or  other  assurances  affecting  any  lands  or  tenements 
in  this  colony  made  after  the  27th  March,  1862.  and  not  duly 
proved  and  registered,  and  every  mortgage  by  deposit  of  deeds 
without  writing,  shall  be  adjudged  fraudulent  and  void,  both 
at  [law  and  in  equity,  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration  who  shall  first  register 
his  deed,  conveyance,  or  mortgage  of  such  lands,  &c.,  or  against 
any  trustee  itnder  subsequent  insolvency ;  that  there  was  no  re- 
gistration of  the  memorandum  until  after  the  appointment  of 
trustees ;  that  Baird,  under  chapter  90,  could  ranJc  only  as  an 
ordinary  creditor,  the  trustees  being  bound  to  distribute  in  the 
same  manner  prescribed  by  law  in  respect  of  the  estates  of 
persons  declared  insolvent,  and  that  the  claim  of  Baird  was  not 
special  or  preferential.  On  the  other  hand,  it  was  contended 
there  was  no  declaration  of  insolvency  in  this  estate,  no  execu- 
tor or  administrator  to  apply  therefor ;  that  the  term  insolvency 
was  not  tiintiimount  to  a  declaration  thereof,  as  was  apparently 
contemplated  by  the  words  of  the  said  36th  section ;  that,  be- 
sides this,  the  proviso  to  that  section  was  sufficient  to  sustain 
the  claim,  and  there  was  a  valid  equitable  mortgage  which  can 
be  availed  of  as  security  for  the  loan  and  interest.  By  the 
Imperial  Act  5,  Geo.  4*  cap  67,  there  was  a  section  substantially 
the  same  as  the  said  36th,  the  proviso  to  which  saved  the  right 
of  any  having  a  judgment  or  special  security. 

If  the  question  in  this  case  alone  rested  on  the  construction 
to  be  placed  on  the  section  of  the  Registration  of  Deeds  Act 
referred  to,  I  am  inclined  to  think  the  non-registration  of  the 
writing  made  and  signed  by  the  deceased,  accompanying  the  de- 
posit of  the  mortgage  deed  before  the  appointment  of  trustees, 
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i¥Ould  have  been  fatal  to  the  claim  as  preferred^  but  having 
r^ard  to  the  words  of  the  proviso  to  the  36th  section  and  the 
1^1  effect  of  tliat  in  a  statute,  it  appears  to  me  I  have  only 
to  be  satisfied  that  the  debt  due  Baird  was  bona  Jide  secured  in 
the  lifetime  of  the  deceased  by  a  security  of  the  character 
before  mentioned.  There  does  not  appear  to  be  any  real  dis- 
tinction between  a  saving  clause  and  a  proviso, — Maxwell  on 
Statutes,  301,  Each  of  them  is,  as  Bayley,  J.,  says  of  the  latter^ 
^'  Something  engrafted  on  a  preceding  enactment," — R  vs.  Taun- 
Ian,  Si.  James,  9  B.  &  C,  at  p.  836.  Each  is  merely  an  excep- 
tion of  a  special  thing  out  of  the  general  things  mentioned  in 
the  statute.  It  is  of  great  importance  and  is  always  to  be  con- 
strued with  reference  to  the  preceding  parts  of  the  clause  to 
which  it  is  appended, — Maxioell,  302,  and  cases  in  notes.  It  is 
true  there  is  no  formal  deed  of  mortgage  or  conveyance,  but 
besides  mortgages  so  made  there  are  equitable  mortgages  created 
•either  by  a  written  instrument  or  by  a  deposit  of  deeds  with  or 
without  writing, — Russell  vs  Russell,  1,  Lead,  Cas.  in  Equity, 
2  Ed.  5Ii,l,  et  seq.  Any  written  agreement  or  directions  or 
other  instrument  in  writing  shewing  that  it  was  the  intention 
of  the  debtor  thereby  to  make  his  land  or  other  property  a 
security  for  the  debt,  will  be  equivalent  in  equity  to  an  actual 
mortgage  deed  or  to  a  pledge, — Smith's  Equity,  13  Ed,,  370, 

The  mortgagors  to  the  deceased  are  not  now  before  the  court, 
and  we  know  nothing  of  the  equities  between  the  parties  to 
the  deposited  deed;  but  whatever  the  interest  of  the  mort- 
^gee  the  deceased  may  have  been  enures,  in  my  opinion,  to 
the  benefit  of  Baird,  so  far  as  his  claim  extends  under  the 
aforesaid  security,  and  that  he  is  entitled  to  the  judgment  of 
this  court  in  his  favour.  From  the  nature  of  the  claim  and 
circumstances,  I  think  it  equitable  that  each  party  should  bear 
his  own  costs. 


Hon.  Mr.  Justice  Pinsent: 

The  deceased  intestate  held  a  mortgage  for  £200  upon  pro- 
perty of  one  Oke. 

About  a  year  before  his  death  he  deposited  the  mortgage 
from  Oke  with  James  Baird,  endorsing  it  as  being  so  deposited 
us  security  for  a  loan  of  £150,  with  interest. 

Baird  did  not  in  the  lifetime  of  Boone  register  any  deposit 
note  or  assignment  from  him  of  that  mortgage,  nor  did  he  do 
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so  until  after  trustees,  such  as  are  hereinafter  described,  were- 
appointed  to  collect  and  distribute  the  estate  of  the  deceased 

There  is  no  dispute  about  the  consideration,  nor  is  there  any 
question  raised  as  to  the  sufficiency  of  the  security  as  an  equit- 
able assignment,  save  for  the  provisions  of  the  registry  and 
insolvency  laws. 

The  latter  are  contained  in  chap.  90,  Consolidated  Statutes. 

With  regard  to  the  insolvency  of  debtors  in  general,  the  12th 
section  of  that  chapter  provides  that  the  court  may  make  an 
order,  which  shall  be  published  in  the  Royal  Gasette  and  one 
other  newspaper,  vesting  tht  estate  of  the  debtor  in  a  trustee  or 
trustees. 

With  reference  to  the  estates  of  deceased  debtors,  the  36th 
section  of  that  chapter  makes  substantive  provision  to  this 
effect ;  that  where  their  estates  shall  not  be  sufficient  to  satisfy 
all  their  jvst  debts,  then,  upon  the  petition  of  an  executor,  ad- 
ministrator or  a  creditor,  the  court  may  authorize  the  executor 
or  administrator,  or  a  trustee  whom  it  may  appoint,  to  collect 
ajid  to  distribtUe  the  estate  according  to  the  manner  of  distri- 
bution directed  in  respect  of  estates  of  persons  declared  insol- 
vent, subject  in  all  otses  to  tJie  provisions  of  this  chapter'  (90) ; 
and  the  section  (36)  provides  that  nothing  herein,  that  is,  in 
the  36th  section,  shall  be  construed  to  affect  the  right  of  any 
creditor  to  I'ecover  the  full  amount  of  such  debts  as  may  Imxe 
been  bona  fide  secured  in  the  lifetime  of  deceased  by  mortgage  or 
other  legal  conveyance  of  any  portion  of  the  estate  and  effects, 
and  not  void  under  tfie  fo7rgoin(j  provisions  of  this  cliapter  (90), 

The  foregoing  provisions  of  the  chapter  only,  in  this  respect, 
touch  certain  fraudulent  and  preferential  assignments. 

It  will  be  perfectly  clear  then,  that  if  the  case  stood  here,, 
there  would  be  no  doubt  whatever  of  the  right  of  Mr.  James 
Baird  to  enforce  his  equitable  mortgage,  so  far  as  his  security 
would  go. 

But  the  trustees,  before  mentioned,  contend  that  the  security 
is  void  as  against  the  estate  of  the  deceased,  and  that  Baird  is 
only  entitled  to  rank  as  an  ordinary  creditor ;  and  for  this  posi- 
tion they  rely  upon  section  10,  chapter  36,  of  the  con.  stat, 
providing  for  the  registration  of  deeds,  which  enacts  that  all 
deeds,  conveyances  or  other  assurances,  not  duly  registered  and 
proved,  and  every  mortgage  by  deposit  of  deeds  without  wri- 
ting, shall  be  adjudged  fraudulent  and  void,  both  at  law  and  in 
equity,  against  any  subsequent  purchaser  or  mortgagee  for  valu- 
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able  consideration  who  shall  first  register  his  deed,  or  against 
any  trustee  undefi'  siibseqiieni  insolvency. 

There  is  a  provision  verj'  similar  to  this  under  the  Judiea- 
ture  Act,  5  Geo.  4,  which  contained  the  former  law  respecting 
insolvencies,  except  that  that  statute  gave  a  judgment  creditor 
as  well  as  otherwise  secured  creditors  a  preferential  right. 

It  is  an  extraordinary  fact  that  never  throughout  this  great 
length  of  time  has,  so  far  as  I  am  aware,  the  question  now 
raised  been  brought  before  the  court  for  adjudication. 

My  impression  was  at  first  adverse  to  the  claim  of  the  holder 
of  the  security  in  this  case,  but  upon  a  more  careful  inspection 
of  the  acts,  I  have  arrived  at  a  diCTerent  conclusion. 

I  think  the  provisions  of  the  statute  applying  to  the  distri- 
bution of  the  estates  of  deceased  persons  as  very  different  in 
their  bearing  from  those  which  apply  to  proceedings  relating 
to  the  declaration  of  insolvency  of  debtors  in  their  lifetime. 

In  this  latter  case  a  change  of  property  takes  place,  on  the 
instant  that  trustees  are  appointed.  The  estate  and  eifect» 
vest  in  them,  and  the  vesting  order  has  to  be  published.  More- 
over, the  debtor  has  to  appear,  a  further  investigation  takes 
place,  followed  by  adjudication  of  insolvency  or  not,  as  the  case 
may  be. 

In  the  C€we  of  estates  of  deceased  persons,  there  is  no  such 
vesting  order,  the  title  remains  in  the  legal  representatives  of 
the  estate,  the  trustee  is  in  the  nature  of  a  nxseiver,  and  the 
whole  proceeding  amounts  simply  to  a  direction  of  the  court 
obtained  upon  ex  parte  and  unpublished  petition  to  distribute 
rateably  amongst  the  common  creditors,  reserving  the  right  of 
secured  creditors.  It  appears  to  me  to  make  no  difference  in 
effect  whether  this  is  done  by  the  executor  or  administrator,, 
under  directions,  or  by  this  kind  of  trustee,  appointed  to  carry 
out  such  directions. 

I  think  the  Eegistry  Act  contemplates  a  rivalry  in  title,  and 
is  intended  only  to  meet  the  case  of  a  declaration  of  insolvency 
of  living  debtors ;  that  it  has  no  application  to  the  36th  section 
of  chapter  90 ;  and  further,  that  the  express  words  of  the  latter, 
"  not  void  under  the  foregoing  provisions  of  this  chapter,"  put 
such  a  case  as  this  out  of  the  operation  of  the  Bcgistry  Acts. 

If  this  be  not  intended,  it  is  easy  for  the  legislature  to  cor- 
rect it.  Another  somewhat  curious  point  was  raised  in  aid  of 
the  claim  made  here,  viz. :  that  such  a  case  as  the  present  does 
not  in  any  event  come  within  the  operation  of  the  Begistry 
Act,  as  the  only  kind  of  mortgage  by  deposit  provided  against 
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is  one  ''■  without  writing,"  whereas  this  one  is  in  writing.  I 
think,  while  it  is  desirable  that  in  revising  the  statutes,  there 
should  be  a  clearer  definition  on  this  point,  a  deposit  with 
writing  would  be  included  in  the  temi  "  other  assurance"  in 
the  preceding  part  of  the  section. 

My  judgment  is  that  the  plaintiff  has  sustained  his  claim  to 
the  benefit  of  his  security,  but  that  regarding  the  laxity  of  the 
business  and  the  novelty  of  the  point  raised,  the  judgment 
dhould  be  without  costs. 


Hon.  Mr.  Justice  Little: 

I  fully  concur  in  the  conclusion  arrived  at  in  the  judgment 
pronounced  by  my  brother  judges  on  the  question  raised  in  the 
special  case  submitted  in  this  matter. 

There  is  no  dispute  whatever  about  the  facts  and  the  bona 
fides  of  the  transaction  are  also  admitted.  The  trustees  rest 
their  contention  solely  on  the  non-registration  of  the  memo- 
randum referred  to.  Mr.  Boone  was,  substantially,  mortgagee 
of  certain  lands  situate  in  St.  John's,  and,  on  the  6th  day  of 
January,  1882,  deposited  his  deed  of  mortgage  with  Mr.  Baird 
as  security  for  a  loan  of  £150  currency,  then  made  to  him  by 
the  latter.  A  memorandum,  written  and  signed  by  Mr.  Boone, 
acknowledging  the  receipt  of  the  amount,  naming  the  rate  of 
interest  and  fact  of  deposit,  and  bearing  the  date  as  stated,  was 
attached  to  the  deed  so  deposited. 

This  memorandum,  with  the  deed,  so  remained  in  the  hands 
of  Mr.  Baird  until  the  month  of  July,  1885,  when  it  was  re- 
gistered. Mr.  Boone  died  intestate  in  the  year  1884,  and  it 
being  found  that  the  assets  of  his  estate  were  insufficient  to 
meet  the  claims  of  his  creditor,  the  trustees  were  appointed 
by  this  court  to  collect  and  distribute  his  estate  and  effects 
amongst  his  creditors.  This  appointment  was  made  by  virtue 
and  in  pursuance  of  the  provisions  and  terms  of  the  36th  sec- 
tion of  chapter  90,  of  our  consolidated  statutes.  This  section 
directs  that  such  collection  and  distribution  shall  be  made  ac- 
cording to  the  manner  of  distribution  by  law  directed  to  be 
made  in  respect  to  the  estates  of  persons  declared  insolvent, 
subject  in  all  cases  to  the  provisions  of  this  chapter.  It  also 
specifically  provides  that  nothing  therein  contained  shall  be 
construed  to  affect  the  right  of  any  creditor  of  such  deceased 
person  to  recover  the  full  amount  of  such  debts  as  may  have 
been  boim  fide  secured  in  the  lifetime  of  such  deceased  person 


In  ke  Estate  JOHN  BOONE.  203 

by  mortgage  or  other  legal  conveyance,  of  any  portion  of  the 
estate  or  effects  of  such  deceased  persons,  and  not  void  under 
the  foregoing  provisions  of  this  chapter,  &c. 

Now,  no  contention  does  or  could  exist  as  to  the  legality  of 
the  conveyance  so  made  by  the  deceased  by  this  deposit  accom- 
panying memorandum,  and,  under  the  circumstances,  admitted 
by  counsel. 

Its  legality  thus  being  admitted,  the  trustees  confine  their 
opposition  or  objection,  as  stated  by  their  counsel,  to  the 
giounds  of  the  non-registration  of  that  memorandum  before 
the  date  of  their  appointment  as  such  trustees,  and  that  as 
the  estate  and  effects  of  deceased  vested  in  them,  the  absence 
of  registration  at  that  time  was  fatal  to  Baird's  claim  as  equit- 
able mortgagee,  and  reduced  him  to  the  position  of  an  ordinary 
unsecured  creditor.  In  support  of  this  position  they  rely  on 
the  provisions  of  the  10th  section,  title  9,  cap.  36,  entitled  "  Of 
Begistration  Deeds,"  consolidated  statutes,  which  provides  that 
*'all  deeds,  &c.,  affecting  any  lands  or  tenements  in  this  colony, 
made  after  27th  day  March,  1862,  and  not  duly  proved  and 
r^stered,  and  every  mortgage  by  deposit  of  deeds,  without 
writing,  shall  be  adjudged  fraudulent  and  void,  both  at  law 
and  in  equity,  against  any  subsequent  purchaser  or  mortgagee 
for  valuable  consideration,  who  shall  first  register  his  deed,  &c., 
of  such  lands,  &c.,  or  against  any  trustee  under  subsequent  in- 
solvency." 

It  is,  therefore,  clearly  apparent  that  these  clauses  or  sections 
of  the  two  Acts  referred  to  are  in  direct  conflict  and  repugnant 
to  each  other.  Under  the  section  of  the  Registration  Act  the 
trustees  here  contend  registration  of  this  memorandum  is  in- 
dispensible  to  its  legalization.  But  the  provisions,  as  quoted 
from  the  36th  section  of  the  Insolvency  Act,  under  which  they 
were  appointed  and  by  which  they  are  governed  in  tlieir  dis- 
tribution of  the  assets  of  this  estate,  positively  and  unquali- 
fiedly declares  that  nothing  in  that  Act  or  chapter  contained 
shall  affect  the  right  of  any  creditor  of  such  deceased  person 
to  recover  the  full  amount  of  such  debts  secured  by  mortgage 
or  other  legal  conveyance,  *  *  not  void  under  the  foregoing 
provisions  of  that  chapter.  There  is  nothing  to  affect  or  avoid 
this  conveyance  in  any  part  of  that  chapter,  it  is  admittedly 
legal  and  valid  in  all  respects,  but  on  the  one  alleged  ground, 
that  is,  the  want  of  registration. 

The  only  question  then  to  determine  is,  which  Act  shall  pre- 
vail or  which  should  govern  in  the  strict  legal  application  of 
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their  provisions  to  the  respective  contentions  of  the  parties  in 
the  case.  The  words  in  the  proviso  to  section  36,  of  chap.  90^ 
do  not  conflict  in  any  way  with  the  enacting  clauses  thei-eof, 
and  no  exception  has  been  or  could  be  taken  to  the  scope  and 
effect  of  its  provisions  because  of  their  being  set  out  in  the 
proviso. 

If  these  two  provisions  or  enactments  were  in  the  same 
statute,  and  so  conflicted  in  their  terms,  the  rule  governing 
their  construction  would  be  that  given  in  Hard'le,p  109: — 
"  Whenever  there  is  a  particular  enactment  and  a  general  en- 
actment in  the  same  statute  *  *  and  the  latter  taken  in 
its  most  comprehensive  sense,  would  override  the  former." 

Such  being  the  rule  in  such  cases,  we  might  be  justified  in 
applying  it  with  gieat  force  to  such  a  case  as  this.  Here  the 
conflict  exists  in  the  language  of  sections  of  two  separate 
statutes  as  applied  to  a  question  which,  it  is  contended,  is 
within  the  pervue  of  both  statutes  If  so,  the  terms  of  the 
particular  enactment,  that  is,  the  provisions  of  the  36th  sec- 
tion of  chapter  90  should  prevail  against  the  general  terms  of 
the  Act  of  registration. 

However  opposed  and  conflicting  in  terms  these  Acts  may 
be,  it  is  clear  the  rights  in  question  and  contentions  here  raised 
are  alone  to  be  determined  by  the  provisions  of  the  particular 
chapter  of  the  statutes  from  which  they  emanated  and  by 
which  they  are  governed. 

This  claim,  admtttedly,  has  been  bona  fide  secured  in  the 
lifetime  of  the  deceased  by  a  legal  conveyance,  and  that  con- 
veyance has  not  been  shown  to  be  void  under  any  of  the  pro- 
visions of  chapter  90,  and  in  accordance  therefore  with  the 
very  words  of  the  proviso  of  the  section  referred  to  in  that 
chapter :  "  the  right  of  the  creditor  under  such  circumsUmces 
shall  not  be  affected." 

I  consider,  therefore,  no  legal  grounds  exist  for  the  conten- 
tion of  the  trustees  that  the  equitable  assignment  of  the 
mortgage  in  question  should  be  declared  invalid  by  reason  of 
its  want  of  registration,  as  set  out  on  the  record  in  the  case 
submitted. 

M)\  McNcily,  Q.  C,  for  Mr.  Baird. 
Mr,  Milley,  for  trustees. 
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1887,  June.     Hon.  Mr  Justice  Little. 

Landlord  and  tenant^ Lease  —  VortnaiU  —  Payment  of  rent  —  Breach  —  Demaml  — 
I>isiress — Re-etUry — Asaiynwtnt  by  Lensor— Forfeiture. 

In  au  action  of  ejectment  nniler  a  lease  containing  a  covenant  to  re-enter,  it  ap- 
peared that  the  tenant  was  In  arrean  of  rent  to  a  considerable  amount,  for 
which  repeated  demands  had  been  made,  and  that  theic  was  not  sufficient  proper- 
ty on  the  premiiies  to  distrain.  The  defence  set  up  was  insufficiency  of  notitc 
and  demand,  and  that  no  distraiut  had  been  tuaile. 

Held—ThtX  the  lessior  is  not  bound  to  make  a  formal  demand,  but  merely  an 
effectual  demand  ;  that  proof  of  insufficiency  of  ilistress  removes  the  obligation 
to  distrain. 

This  is  an  action  of  ejectment  in  which  the  writ  was  issued 
on  the  6th  of  November,  1886,  and  defendant  appeared  thereto 
in  May  last  The  cause  was  heard  before  the  court  without  a 
jury.  R.  H.  Prowse,  one  of  the  plaintiffs,  was  the  only  witness 
examined,  and  from  his  evidence  it  would  appear  that  defen- 
dant on  the  12th  day  of  January,  1853,  entered  into  and  exe- 
cuted a  lease  from  the  following  named  parties,  owners  of  the 
lands  and  property  of  the  estate  of  one  Keau,  deceased,  Cathe- 
rine O'Biien.  Arabella  Brett,  Ann  Tyndall,  Matthew  W.  Wal- 
bank,  Susan  A.  Walbank,  Edward  B.  Tuson,  and  Samuel  Seddoii 
Walbank.  The  interests  of  these  lessors,  from  the  documen- 
tary evidence  supplied  by  the  plaintiffs,  appear  now  to  be  vested 
in  and  solely  represented  by  the  present  plaintiff'. 

The  property  so  leased  is  situate  at  Harbor  Grace,  and  was 
to  be  held  by  the  lessee  for  the  term  of  forty  years  from  the 
20th  of  May,  1853,  and  at  a  yearly  rent  of  thirty  pounds,  pay- 
able half  yearly.  The  lease  contains  the  usual  covenants,  and 
inter  alia  expiessly  provides  "  that  if  the  said  rent  or  any  part 
thereof  shall  be  in  arrear  or  unpaid  by  the  space  of  thirty  days 
next  over  or  after  the  day  or  days  whereon  the  same  ought  to 
be  paid,  &c.,  being  lawfully  demanded  upon  or  at  any  time  after 
the  expiration  of  the  said  thirty  days,  and  not  paid  when  de- 
manded, and  there  being  on  the  laid  premises  no  sufficient  die- 
tress  to  countervail  the  amount  of  rent  then  due,  then,  from 
thenceforth,  and  at  all  times  thereafter,  it  shall  and  may  be 
lawful  to  and  for  the  said  lessors,  &c.,  into  and  upon  the  said 
demised  premises,  to  re-enter  and  the  same  to  have  again,  re- 
tain, reposses,  and  enjoy,  &c." 

It  further  appeared  that  defendant  continues  in  possession 
of  the  land,  &c.,  so  leased,  and  paid  the  rent  so  reserved,  at 
diffei-ent  times,  but  has  for  some  time  allowed  it  to  be  unpaid 
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and  run  in  anear,  and  the  amount  now  sworn  to  as  due  for 
such  arrears  is  four  hundred  and  twenty-eight  pounds  ($1,712). 

The  witness  deposed  to  repeated  demands  having  been  made 
for  the  payment  of  the  rents,  and  of  bills  furnisliod  defendant 
periodically,  with  no  Siitisfactory  result,  and  finally  i\  demand 
and  notice  was  given  him  by  letter  on  the  2nd  day  of  Novem- 
ber, 1886,  by  the  attorneys  for  the  plaintiffs,  followed  up  by 
the  writ  and  these  proceedings  at  law.  Prowse  further  deposed 
"  that  he,  wuth  one  Makinson,  had  made  an  examination  of  the 
erections  and  buildings  on  the  lands  so  lea.sed  to  defendant, 
and  that  there  was  nothing  there  worth  distraining  on,  and  if 
the  property  were  sold  to-morrow  he  would  be  unable  to  get 
the  rent  out  of  it."  It  also  appeared  that  the  interest  of  the 
late  Catherine  O'Prien  in  Kean's  estate,  since  this  action  was 
brought,  has  been  assigned  by  the  executor  in  England  to  one 
Tyndall,  but  that  Prowse,  as  such  administrator,  has  been  no 
party  to  such  transfer. 

The  plaintiffs  also  produced  in  evidence  the  notice  or  demand 
from  plaintilfs*  attorneys  and  defendant's  answer  thereto,  the 
title  deeds  showing  the  dissolution  of  the  interests  of  the  par- 
ties, the  letters  of  administration  in  the  several  esUites  as  well 
as  the  record  of  proceedings  in  an  action  on  the  same  letise  for 
rent  or  arrears  of  rent  due  in  1860,  tried  at  JIarbor  Grace  before 
the  circuit  court  that  year,  resulting  in  a  verdict  for  the  lessors 
for  the  amount  then  alleged  to  be  due  and  in  defining  certain 
metes  and  bounds  of  the  property  so  held  by  the  defendant. 

The  defendant  was  not  examined  nor  was  there  any  evidence 
offered  on  his  behalf  or  any  defence  made  to  the  action  other 
than  a  motion  for  a  non-suit  on  the  grounds  (1),  of  tlie  iusufli- 
ciency  of  the  notice  of  demand  for  rent ;  (2),  no  distress  having 
been  made  on  the  property  and  that  the  plaintiffs  were  not  the 
owners. 

From  a  review  of  the  evidence,  oral  and  documentary,  and  a 
reference  to  the  authorities,  having  application  to  the  r)oints 
moved  on,  and  particularly  regarding  the  terms  of  that  part  of 
the  105th  section  of  our  Pleading  and  Practice  Act,  governing 
these  proceedings,  I  am  clearly  of  the  opinion  that  the  plain- 
tiffs have  sustained  their  claim  for  a  judgment  in  this  action. 

The  results  consequent  on  default  in  payment  of  the  rents 
reserved  and  the  rights  arising  to  the  plaintiffs  therefrom  are 
clearly  ascertainable  from  the  language  of  that  express  cove- 
nant so  set  out  on  their  lease.  It  is  in  no  way  ambiguous,  and 
although,  as  a  rule,  such  a  covenant  must  be  taken  most  strictly 
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against  the  covenanter,  still  the  fair  and  obvious  meaning  of  its 
terms,  and  the  circumstances  relating  to  the  past  and  present 
proceeding  in  relation  to  it,  relieve  one  of  the  difficulty  in  de- 
termining on  the  rights  of  these  parties. 

The  section  of  our  act  referred  to  is  virtually  a  transcript 
of  certain  provisions  of  tlie  4  Geo.  2,  cap.  28,  which  beciune 
law  for  the  purpose  of  remedying  the  inconveniences  heretofore 
attending  the  enforcement  of  lessors'  or  landlords'  rights  at  com- 
mon law  under  such  circumsUinces  as  these.  The  words  of  the 
105th  section  of  our  act  are  that  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent 
shall  be  in  arrear  and  the  lessor  to  whom  the  same  is  due  hath 
right  by  law  to  re-enter  for  the  non-payment  thereof,  such 
lessor  may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  of  ejectment  for  tlie  recovery  of  the  demised  premises, 
which  service  of  such  writ  in  ejectment  shall  stand  in  the 
place  and  stead  of  a  demand  and  re-entry ;  and  if  it  be  proved 
on  the  trial,  in  case  defendant  appears,  that  half  a  year's  rent 
was  due  before  service  of  the  writ,  and  that  no  sufficient  dis- 
ti-ess  was  to  be  found  on  the  demised  premises  countervailing 
the  arrears  then  due,  and  that  the  lessor  had  the  right  to  re- 
enter, then  the  lessor  shall  recover  judgment  as  if  the  rent  in 
arrear  had  been  legally  demanded  and  re-entry  made,  &c 

These  provisions  may  be  regarded  as  sufficient  to  relieve  the 
lessor  from  making  the  formal  demand  contended  for  because 
of  the  terms  of  his  covenant,  and  we  find  in  the  case  of  Docd 
Schofidd  agahist  Alemndcr,  :J  M,  dt  aS'.,  p.  J.?5,  where  like  obli- 
gations existed  on  the  part  of  the  lessor,  that  such  a  demand 
stipulated  for  in  a  lease  did  not  now  mean  demanded  with  all 
the  strictness  of  the  common  law,  but  merely  an  "effectual 
demand." 

Similar  principles  and  constructions  of  the  law  are  laid  down 
in  Doed,  Earl  of  Shrcwshm^j  vs,  WilsoUy  5  B,  ct  A.,  384,,  ^^i  / 
1  Wms.  Laiid,  \287  ;  Plait  on  ZeascSy  and  Cole  on  Ejcc,  417. 

And  also,  that  it  is  no  objection  in  such  a  proceeding  under 
the  Act  that  more  than  a  half  year!8  rent  is  due,  and  that  no 
sufficient  distress  exists  on  the  premises  countervailing  such 
arrears, — sec  Cross  vs.  Jordan,  8  Ej\  l/fO,  overruling  Doed  JPowclly 
9  Dmcfj,,  548. 

We  also  find  that  clear  proof  must  be  obtained  as  to  the  in- 
sufficiency of  the  distress  to  satisfy  the  amount  of  arrears, — 
Hansan  r.  Franl's,  2  C.  &  K.  078 ;  Wood/alls,  L.  cO  T.,  12  Ed., 
p.  294. 
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Therefore  the  contention  of  counsel  for  a  non-suit  on  the 
-ground  of  insufficiency  of  notice  of  demand  for  the  rent  and 
the  want  of  distress,  or  the  absence  of  proof  of  insufficiency 
of  distress,  are  obviously  untenable  from  the  evidence  given 
by  Mr.  Prowse,  the  written  notice,  the  other  documentary  evi- 
dence of  record,  and  the  application  bo  these  facts  of  the  terms 
And  provisions  of  the  section  of  the  Act  under  which  the  pro- 
ceedings are  instituted.  The  rulings  of  the  judges  in  analagous 
^cases  will  be  found  opposed  to  the  conclusions  contended  for 
%y  the  defendant.  As  to  the  last  exception  or  ground  moved 
on,  namely,  the  assignment  by  the  executor  of  Brien  in  Eng- 
land of  the  interest  referred  to,  in  my  opinion,  it  does  not  at 
present  affect  the  rights  acquii-ed  by  the  administrator  and  now 
possessed  by  him  in  and  over  that  interest  his  testatrix  had  in 
lands  or  property  in  this  island  By  virtue  of  his  appointment 
£La  administrator  C  T.  A.  of  her  estate  by  the  Supreme  Court 
of  this  island,  he  was  entitled  to  sue  in  this  cause,  and  being 
no  party,  as  he  has  sworn,  to  any  proceedings  abroad  to  create 
any  change  in  his  status  or  rights,  I  am  unable  to  see  any  force 
in  the  point  urged  in  this  particular. 

Furthermore,  it  would  appear  such  an  exception  would  not 
avail  the  defendant,  even  under  the  circumstances  contended 
for,  as  by  83rd  section  of  our  Pleading  and  Practice  Act  it  is 
provided,  that  where  the  title  of  the  claimant  shall  appear  to 
have  existed,  as  alleged  in  the  writ,  at  the  time  of  service,  and 
shall  also  appear  to  have  expired  before  the  trial,  he  shall,  not- 
withstanding, be  entitled  to  judgment,  &c.  I  am  satisfied  that 
the  plaintiffs  are  legally  clothed  with  all  the  rights  necessary 
to  enable  them  to  sue  as  plaintiffs  in  this  action,  and,  therefore, 
that  they  i*epresent  and  stand  towards  the  lessee  in  the  place 
and  stead  of  the  lessors  parties  to  the  lease  in  question. 

Much  as  one  may  be  inclined  to  lean  against  forfeitures  of 
this  nature,  still  I  cannot  discover  in  the  circumstances  sur- 
rounding this  case  such  grounds  as  would  warrant  or  enable 
me  to  arrive  at  any  other  conclusion  than  that  already  men- 
tioned.    T  must,  therefore,  sign  judgment  for  the  plaintiffs. 
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1887,  November.    Carter,  C.  J. ;  Pinsent,  J. ;  Little,  J. 

Partnenhip—Parol  agreement— -Breaeh— Statute  of  Frauds  —  Part  per/armanee^ 
Statute  of  Limitatiotu, 

It  appeared  that  in  the  year  1876  the  pUdntiff,  being  a  mineral  prospector, 
entered  into  a  parol  agreement  with  defendants  that  in  consideration  of  his 
and  defendant  (Henderson)  imparting  to  the  defendant  (deary)  certain  infor- 
mation relative  to  mining  locations,  the  latter  was  to  take  ont,  at  his  own 
expense,  licenses  for  the  same,  and  the  three  were  then  to  be  conjointly  in- 
terested to  the  extent  of  one-third  each  ;  that  applications  for  licenses  for  said 
lands  were  made  in  said  year  by  said  deary,  and  in  1878  refused  by  the  Gover- 
nor in  Council.  Of  this  decision  the  plaintiff  and  Henderson  were  informed. 
Nothing  appears  to  have  afterwards  transpired  relative  to  the  said  agreement. 
In  1878  deary,  on  his  own  account  and  in  his  own  name,  applied  for  ancl  was 
granted  in  1881,  a  license  for  one  of  the  locations  applied  for  in  1876.  This 
property  was  sold  by  deary  for  $13,000,  and  a  suit  taken  by  the  plaintiff  for 
a  decree  for  specific  performanee.  The  defendant  (deary)  denied  the  agree- 
ment, and  pleaded  the  Statute  of  Frauds,  t.  e.,  no  agr«:ement  in  writing,  and 
the  Statute  of  Limitations. 

Beld — (IMnsent,  J.,  differiug)— That  the  parties  were  distinctly  at  issue  as  to 
what  the  contract  was,  and  the  object  of  the  Statute  of  Frauds  was  to  prevent 
parol  evidence  being  gone  into  to  elucidate  that  which  the  parties  had  failed 
to  make  distinct  by  reducing  into  writing ;  that  the  act  of  part  performance 
relied  on  must  be  unequivocally  referable  to  the  agreement  as  that  alleged  ; 
this  element,  which  is  neceesary  to  take  agreement  out  of  the  Statute,  was 
absent ;  that  the  license  of  1881  was  not  the  outcome  of  the  application  of 
1876,  nor  was  the  lease  to  deary  the  result  of  the  same. 

The  claim  of  the  plaintiff,  as  set  out  in  his  petition  filed 
January  last,  1887,  arises  from  an  alleged  agreement  made  be- 
tween him  and  the  defendants  in  1876,  whereby  the  plaintifiP 
and  the  defendant  (Henderson),  who  had  been  prospecting  for 
mines,  were  to  inform  the  defendant  (Cleary)  what  lands  to 
secure  with  a  view  to  profitable  working  or  sale,  and  for  such 
information  Cleary  was  to  pay  all  expenses  for  securing  mine- 
ral lands,  and  the  three  were  each  to  have  and  possess  a  third 
interest  in  the  lands  so  taken;  that  upon  information  then 
given  by  the  plaintiff  to  the  defendant  Cleary,  he  applied  for 
two  licenses  to  search  for  minerals,  one  on  Pilley's  Island  and 
the  other  near  Badger  Bay,  in  Notre  Dame  Bay;  that  in  1881 
a  license  to  search  for  the  land  applied  for  in  1876,  situate  in 
S.  W.  part  of  Pilley's  Island,,  was  issued  to  Cleary,  a  lease  of 
which  was  granted  to  him  in  1885,  and  that  in  the  same  year 
he  sold  for  a  large  amount  the  said  last-mentioned  property 
and  has  refused  to  render  plaintiff  his  proportion  of  the  amount 
thus  i*ealized,  which  he  claimed  to  be  one-third,  and  prayed  that 
O 


210  TILLEY  V.  CLEARY  and  HENDERSON. 

the  defendant  Cleary  may  be  decreed  to  pay,  or  such  amount  as 
should  be  found  due  to  him  on  accounting.  The  defendant 
(Henderson),  by  his  answer,  does  not  admit  or  traverse  the 
statements  in  the  petition,  but  submitted  himself  to  the  judg- 
ment of  the  court  after  the  hearing  of  the  case ;  and  the  de- 
fendant (Cleary),  by  his  answer,  denied  the  making  or  entering 
into  the  alleged  agreement  with  the  other  parties.  In  the  year 
1876  he  made  a  verbal  agreement  with  Henderson  in  relation 
to  searching  for  minerals  and  applying  for  a  license  therefor, 
Henderson  representing  himself  as  the  agent  of  the  plaintiff, 
both  of  whom  were  desirous  of  making  application  for  a  license 
to  search  in  certain  lands  and  obtaining  assistance  from  him 
towards  that  object.  He  agreed  to  apply  for  a  license  in  his- 
own  nrime,  to  pay  the  Government  fee  thereon,  and  to  assign 
over  the  license  (if  granted)  to  them  upon  their  returning  to 
him  the  amount  advanced.  To  avoid  unnecessary  repetition, 
whatever  w^as  transacted  after  that  between  the  parties,  or  with 
reference  to  the  land,  will  appear  in  the  extracts  from  the  evi- 
dence hereinafter  set  out ;  the  defendant  (Cleary)  also  relied  in 
his  defence  on  the  Statutes  of  Frauds  and  Limitations.  The 
parties,  Mr.  Anderson,  manager  of  Pelley's  Island  mine,  and 
Mr.  Long,  chief  clerk  in  the  Surveyor  GeneraFs  office,  were  all 
the  ^vitnesses  examined,  the  substantial  parts  of  whose  evidence 
I  shall  as  briefly  as  I  can  fairly  give. 

The  plaintiff  says  that  in  May,  1876,  Henderson  told  him  ho 
had  arranged  with  Cleary  to  take  out  two  licences  to  search  for 
minerals ;  "  I  was  to  have  a  third  interest  in  any  two  I  should 
name  for  them  to  take  out.  On  asking  for  an  agreement,  Hen- 
derson said  he  was  then  engaged,  but  as  soon  as  convenient 
I  should  get  one  and  that  Cleary  would  pay  the  license  fee. 
I  then  gave  him  the  information  and  recommended  the  best 
places,  the  S.  W.  end  of  Pelley's  Island,  leading  eastward  to  a 
grant  held  by  Goodfellow  &  Co.,  the  other  was  in  Badger  Bay. 
I  had  a  conversation  with  Cleary  on  the  6th  June,  1876,  when 
he  said  that  he  had  applied  for  the  two  places  and  paid  the 
licence  money  for  those  mentioned  by  Henderson,  On  asking 
for  a  written  agreement,  he  said  Henderson  was  the  proper 
person  to  make  it.  I  told  him  that  I  was  to  have  one-third 
interest  in  the  two  mining  licences  that  he  and  Henderson 
should  apply  for ;  he  said  that  he  was  willing  to  abide  by  Hen- 
derson's arrangement  with  me.  I  asked  him  to  give  a  note 
to  that  effect,  which  he  did,  dated  June  6th,  1876,  produced 
thus : 
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"  Whatever  arrangement  you  (plaintiff^  have  made  with  Mr.  Henderson 
(defendant)  I  am  quite  satisfied  to  abide  by. 

(Signed),  Philip  Cleary." 

He  also  gave  me  the  receipt  for  the  license  fees  (£11  10s.  10(/.) 
for  the  two  licenses  paid  Surveyor  General  May  29,  1876.  I 
gave  them  information  that  those  lands  contained  minerals, 
and  I  had  more  practical  experience  in  prospecting  in  Green 
Bay  than  in  any  other  part  of  the  Island." 

Mr.  Henderson  testifies  to  a  verbal  arrangement  between  him 
and  Cleary,  with  reference  to  the  appliciUion  for  the  licenses 
mentioned,  specimens  of  the  mineral  character  of  the  localities. 
he  had  seen  with  plaintift'.  The  arrangement  with  Cleary  was 
that  he  should  take  out  the  licenses  in  his  own  name,  he  pay- 
ing for  them,  and  that  lie  (plaintiff),  and  myself,  should  each 
hold  a  third  interest ;  this  had  to  receive  plaintiff^s  assent.  I 
undertook  to  examine  the  ground  and  get  the  best  information 
about  it.  Plaintifl' assented  to  proposed  arrangement  and  fur- 
nished me  with  a  description  of  the  locality,  as  before  stated. 
which  I  gave  to  Cleary.  The  application  for  the  licenses  was 
to  be  made  forthwith,  and  I  understood  they  were  so  made.  It 
was  only  understood  generally  we  were  to  hold  each  one- third 
interest —  there  was  no  definite  arrangement  as  to  the  mode  of 
conveying  to  each  his  interest.  When  I  told  Cleary  of  plaiii- 
tilT's  applications  to  me  to  get  something  definite  in  writing,  ho 
said  the  arrangement  w^as  understood  between  him  and  me,  and 
he  was  prepared  to  carry  it  out.  Cleary  told  me  in  187S  he 
could  not  get  the  license  for  Pelley's  Island  on  account  of  the 
inclusion  of  the  land  in  a  Government  reserve,  of  wliich  [  told 
plaintiff.  From  that  time  (1878)  we  had  no  further  transac- 
tions in  relation  to  that  property.  I  accepted  Cleary 's  state- 
ment, and  took  no  further  interest  in  the  matter.  Cjruzman  and 
I  sunk  shafts  on  this  and  adjoining  property  of  Goodfellow's, 
1879  or  1880,  perhaps  further  on.  I  understood  Pelley's  Island 
was  free  for  us  to  examine,  and  what  we  did  was  without  refer- 
ence to  Cleary  or  plaintiff.  There  was  an  arrangement  between 
Guzman  and  me  in  relation  to  Pelley's  Island,  if  it  turned  out 
to  be  good.  This,  I  understood,  was  a  Government  reserve,  and 
would  be  sold  as  such.  Under  the  arrangement  with  plaintiff 
and  Cleary  there  was  no  actual  dealing  with  the  property  be- 
tween ourselves  or  with  any  third  parties." 

The  defendant  (Cleary)  deposes :  ''  I  never  made  the  agree- 
ment alleged  with  the  plaintiff,  or  any  such,  and  never  autho- 
rized anyone  to  do  so  on  my  behalf,  and  never  before  these 
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proceedings  was  I  aware  it  was  alleged  I  had  made  such  an 
agreement  I  never  had  any  transactions  directly  with  the 
plaintiff  with  reference  to  the  subject  of  this  suit,  nor  with  any 
other  matter.  In  May,  1876, 1  had  just  arrived  in  St.  John's 
from  Montreal,  when  Henderson  called  at  my  office  and  asked 
me  to  take  out  two  licenses  to  search  for  minerals.  At  first,  I 
believe,  he  only  named  himself ;  he  gave  me  diagrams  of  the 
places  at  Pelley's  Island  and  Badger  Bay.  I  agreed  to  take  out 
the  licenses  in  my  own  name  and  transfer  them  to  him  on  his 
repaying  me  the  fees.  I  did  not  know  the  plaintiff  then,  nor 
was  his  name  mentioned,  if  it  had  been  I  would  not  have  gone 
into  the  matter.  The  arrangement  sworn  to  by  Hendei*son  in 
his  evidence  is  entirely  untrue.  I  obtained  and  paid  for  the 
licenses  on  the  following  day  in  my  own  name ;  no  information 
was  given  to  me  as  to  the  appearance  of  minerals  in  the  lands 
licensed  me.  The  first  time  I  met  plaintiff  was  on  board  a 
steamer  on  the  way  to  Green  Bay,  in  June  follow^ing ;  he  told 
me  it  was  he  who  gave  Henderson  the  information  about  Pel- 
ley's  Island  and  Badger  Bay.  I  must  have  told  him  the  arrange- 
ment I  made  with  Henderson  I  gave  Tilley  the  memorandum 
A. ;  but  before  that  it  is  not  true  he  told  me  of  his  arrangement 
with  Henderson,  viz. :  "  that  he  was  to  have  one-third  interest 
in  the  two  licenses,"  nor  had  I  any  intimation  or  information 
that  he  and  Henderson  had  any  joint  interest  in  the  licenses. 
I  did  not  see  Henderson  until  the  following  year,  when  I  asked 
him  for  the  license  fees  I  had  paid  For  over  two  years  I  had 
no  transactions  in  any  way  with  either  of  these  parties  respect- 
ing the  mineral  lands,  nor  anything  to  do  with  them,  or  to  re- 
ceive any  information  respecting  them ;  there  was  some  objec- 
tion to  the  granting  of  the  Pelley  Island  license.  About  two 
and  a  half  years  afterwards  I  applied  for  it  on  my  own  account. 
After  I  got  the  license  in  1881  I  searched  for  minerals  and 
found  nothing,  nor,  to  my  knowledge,  has  any  been  discovered 
there.  In  1878  I  applied  for  and  received  a  license  over  Lin- 
field's  Island,  Salt  Pond,  with  adjacent  islands.  On  that  I  spent 
about  $500,  and  a  mine  is  now  being  worked  there,  as  shown 
on  the  plan  D.  Henderson  and  Guzman  were  at  work  at  Salt 
Pond  and  removed  from  it  on  my  showing  a  license.  Got  a 
lease,  in  1885,  of  a  mile  out  of  the  licenses  of  1881 ;  this  is  va- 
lueless, save  as  an  adjunct  to  the  Salt  Pond  or  Linfield  mine. 
Since  Henderson  was  informed  of  the  refusal  to  grant  the 
license  in  1876, 1  have  not  had  any  notice  or  intimation  of  any 
claim  by  him  or  plaintiff  respecting  Pelley*s  Island  until  in 
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December  last,  1836,  when  I  was  shewn  the  memorandum  A., 
nothing  was  ever  spoken  of  a  partnership  in  this  transaction. 
Henderson  told  me  there  was  mineral  at  the  points  A.  and  B , 
on  the  S.  W.  part  of  the  plan.  I  told  plaintiff  on  board  the 
steamer  it  did  not  matter  to  me  what  arrangement  he  made 
with  Henderson  so  long  as  I  got  my  fees.  I  sold  both  proper- 
ties to  the  same  parties  in  1885." 

Mr.  Long  explains  the  applications  and  proceedings  from  the 
records  in  the  Surveyor  GeneraFs  office.  It  appeai^s  that  when 
the  1876  application  was  made  Pelley's  Island  was  supposed  to 
contain  six  miles,  and  two  licenses  to  search  had  been  issued 
for  it  to  Goodfellow  and  others ;  it  was  afterwards,  on  a  correct 
survey,  found  to  contain  twelve  miles,  and  in  1881,  on  Cleary's 
second  application,  a  license  was  granted  to  him,  from  which, 
in  1885,  the  square  mile  was  selected  and  granted.  The  Salt 
Pond  property,  although  adjoining,  is  distinct  from  that,  and 
as  regards  both,  to  give  title  and  save  forfeiture,  are  subject  to 
certain  statutable  conditions,  more  particularly  in  requiring 
large  expenditures  in  the  workings  within  specified  periods. 
Both  properties  subject  to  these  were  sold  to  the  same  parties 
by  Cleary  in  1885  for  $13,000. 

For  the  plaintiff,  it  was  in  an  able  argument  committed  to 
writing  and  submitted  to  the  court,  contended  by  Mr.  Davis 
that  the  Statute  of  Frauds  did  not  affect  the  plaintiff's  claim, 
as  under  the  memoi*andum  in  writing  there  was  a  part  perfor- 
mance of  the  contract  in  the  disclosing  or  giving  the  informa- 
tion of  where  the  mineral  properties  wei-e  to  be  found  and 
assisting  in  prospecting  at  the  locality.  Having  regard  to  the 
terms  of  the  4th  section  of  the  statute  and  cases  decided  under 
it,  and  which  apply  to  this  case,  there  was  clearly  no  sufficient 
compliance  with  its  requisites  to  enable  a  court  of  equity  to 
compel  specific  performance  if  the  lands  were  still  held  by 
Cleary,  and  the  same  principle  would,  as  I  regard  it,  extend  to 
the  consideration  money  on  a  sale,  as  was  made  by  him.  As 
to  acts  of  performance  to  take  the  case  out  of  the  operation  of 
the  statute,  they  should  be  so  clear,  certain  and  definite  in 
their  object  and  design  as  to  refer  exclusively  to  a  complete 
and  perfect  agreement,  (I  add,  though  informal),  of  which  they 
were  a  part  execution, — Sneles,  eq,  268.  What  is  relied  upon 
is  merely  preparatory  or  ancillary  to  the  alleged  Hgreeraent, 
and  such  cannot  be  regarded  as  part  performance, — Fry,  £69. 
This  is  well  illustrated  by  the  case  of  (yReUly  vs  Thompsmi, 
2  Cox,  271,  where  it  was  a  condition  of  a  parol  agreement 
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for  the  assignment  of  an  interest  in  a  lease  of  a  house  that 
the  plaintiff  should  obtain  a  re-lease  of  a  right  from  a  third 
party,  which  the  plaintiff  did  obtain  by  payment  of  a  valuable 
consideration.  It  was  held  to  be  merely  a  preparatory  act  on 
the  part  of  the  plaintiff,  and  not  a  part  performance  of  the 
contract.  Mr.  Davis  also  relied  upon  a  partnership  between 
the  parties,  as  in  Dale  vs.  Hamilton,  which  was  for  tlie  pur- 
chasing and  selling  lands,  5  Hare,  381 ;  but  I  cannot  discover 
a  tittle  of  evidence  to  establish  that  any  such  position  was 
contemplated,  not  to  speak  of  existing,  or  even  to  be  gathered 
by  implication,  and  it  certiiinly  is  not  for  the  court  to  substi- 
tute itself  for  the  parties  and  manufacture  an  agreement  on 
any  suggested  equitable  motions.  It  will  be  observed  that  all 
the  evidence  having  any  bearing  on  the  alleged  arrangement  is 
from  the  parties  themselves,  each  of  whom  is  directly  interested 
in  the  issue.  The  defendant  Cleary's  sworn  testimony  is  cer- 
tainly quite  inconsistent  with  his  answer,  in  which  he  states 
that  when  Henderson  first  willed  upon  him  he  represented 
himself  to  be  the  agent  of  the  plaintiff,  with  whom  he  made 
a  verbal  agreement  to  apply  for  a  license  in  his  own  name,  pay 
the  Government  fee  thereupon,  and  to  assign  over  the  license, 
if  granted,  to  them,  upon  their  paying  to  him  the  amount  so 
advanced;  whereas,  in  his  evidence,  he  says  at  that  time  he 
did  not  know  Tilley  (plaintiff)  in  the  matter,  nor  did  Hender- 
son mention  his  name,  if  he  had  mentioned  it  he  would  not 
have  gone  into  the  matter;  while  he  distinctly  denies  ever 
having  made  the  agreement  alleged  in  the  petition,  or  autho- 
rized any  person  to  do  so  on  his  behalf,  he  sets  up  an  entirely 
different  arrangement,  and  the  indefinite  memorandum  he  gave 
the  plaintiff  is  susceptible  of  his,  Henderson's,  or  the  plaintiff's 
interpretation  of  it,  according  to  their  varying  testimonies.  To 
this  discrepancy  I  have  given  consideration. 

The  statute  against  frauds  and  perjuries  would  have  been 
enacted  to  little  purpose  if  couits  of  justice  were  at  liberty  to 
supply  all  the  omitted  material  requisites  of  an  alleged  con- 
tract on  the  interested  suggestions  of  either  side ;  but,  upon 
Cleary's  own  admission  of  his  agency  for  either  or  both  of  the 
other  parties  on  his  first  application  for  the  licenses,  it  may  be 
enquired  how  far  a  trust  could  be  supported  by  analogy  to  a 
case  in  which  a  person  is  employed  by  another  to  purchase 
a  property  for  him,  and  docs  so  in  his  own  name  for  himself, 
repudiating  the  claim  of  the  other, — See  Lees  vs,  Nuttall,  1  Rvm 
and  Myl,  63  ;  Taylor  vs,  Salmon,  i  Afyl  and  Or ,  13^.    If,  there- 
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fore,  the  defendant  Cleary  had  on  the  first  application  received 
the  licenses  in  his  own  name,  and  refused  to  assign  to  the  others 
on  being  tendered  the  fees  paid  by  him,  I  am  inclined  to  think 
he  would,  on  the  authority  of  the  cases  cited,  on  a  properly 
framed  petition,  have  been  regarded  as  a  trustee  for  them  and 
compelled  to  assign  to  them,  and  if  he  had  disposed  of  the  pro- 
perty would  have  to  account  to  them  for  their  interest  in  the 
purchase  money.  But  having  regard  to  the  fact  that  the  Gov- 
ernment declined  to  grant  a  license  of  the  land  in  question, 
which  was  made  known  at  the  time  to  the  other  parties,  who 
did  not  re-imburse  Cleary  for  his  advance,  or  ofler  to  do  so 
before  this  proceeding  although  so  requested,  as  he  deposes ; 
also  to  the  apparent  withdrawal  or  abandonment  of  the  plain- 
tiff of  the  project,  and  no  assistance  rendered  in  the  prospect- 
ing ;  also  to  the  independent  working  in  the  locality  by  the 
defendant  Henderson  and  Guzman  on  their  own  account ;  also 
to  there  being  no  mineral  of  any  value  discovered  within  the 
prescribed  area,  although  represented  by  the  plaintiff  in  the 
first  instance  that  there  was  at  the  S  W.  part  of  the  Islond, 
^hich  is  still  to  a  considerable  extent  unlicensed  and  ungranted, 
as  will  be  seen  on  reference  to  the  plan  D. ;  also  to  Cleary  after 
a  lapse  of  time  having  made  other  applications  for  the  license 
and  lease,  and  paid  the  fees  thereon  in  his  individual  account, 
and  made  expenditures  without  any  request,  claim  or  treaty 
by  or  with  either  of  the  other  parties ;  also,  that  the  whole 
value  of  the  premises  for  mining  purposes  arises  from  a  subse- 
quent discovery  by  Cleary  distinct  from  that  in  his  first  appli- 
cation ;  and,  from  all  the  circumstances,  I  am  of  opinion  the 
plaintiff  has  failed  to  sustain  his  claim  in  law  or  in  equity  to 
any  portion  of  the  purchase  money  aforesaid,  and  that  this 
action  should  be  dismissed,  the  question  of  costs  reserved  for 
further  consideration. 

I  r^ret  some  arrangement  had  not  been  arrived  at  by  the 
parties,  as  suggested  by  the  court,  and  for  which  ample  time 
was  allowed. 


Hon.  Mr.  Justice  Pinsent: 

The  plaintiff  in  this  case  claims  to  recover  from  the  defen- 
dant, the  Hon.  P.  Cleary,  (with  whom  Daniel  J.  Henderson  is 
joined  as  co-defendant),  one-third  of  a  sum  of  money  (813,000) 
received  by  bim  fi-om  McNichoU  and  others  as  the  purchase 
money  of   his  (Cleary's)  right,  title  and  interest  in  mineral 
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lands,  situate  at  Felley's  Island,  on  the  north  coast  of  New- 
foundland,  being  Salt  Pond  and  the  islets  within  it,  described 
as  being  held  under  a  grant,  demise,  or  lease  from  the  Crown, 
issued  in  June,  A.  D.  1881 ;  also,  of  his  (Cleary's)  right,  title 
and  interest  in  another  square  mile  of  land  at  PeUey's  Island, 
lying  between  Salt  Fond  and  the  western  shore  of  Pelley's 
Island,  and  in  an  adjoining  piece  or  parcel  of  land  consisting 
of  fifty  acres ;  these  two  last  pieces  being  described  as  held 
under  a  grant,  demise  or  lease,  dated  in  June,  1885,  all  these 
being  more  particularly  delineated  and  described  in  plans  or 
diagrams  attached  to  the  conveyances  from  the  Crown. 

The  defendant  (Cleary)  denies  that  he  entered  into  the  agree* 
ment  set  up  by  the  plaintiff.  His  case  shortly  is,  that  his  ori* 
ginal  concern  in  the  matter  was  of  a  purely  gratuitous  charac- 
ter ;  that  at  Henderson's  request  he  was  to  apply  for  and  procure 
licenses  in  his  (Cleary's)  own  name,  and  assign  those  licensee 
to  the  parties  interested  when  they  re-imbursed  the  fees  he 
may  have  paid  for  them ;  and  that  it  was  to  such  an  under- 
standing the  note  given  by  him  to  Tilley  referred.  That  the 
license  for  Pelley's  Island,  for  which  he  so  applied  on  Tilley'& 
information  and  description,  was  refused ;  and  the  renewed  and 
amended  application  made  in  1878,  and  upon  which  he  suc- 
ceeded, was  for  himself  and  upon  his  own  account  Moreover, 
he  contends  that  as  there  was  no  agreement  in  writing  setting 
out  the  terms  specifically,  and  as  the  transaction  affected  an 
interest  in  land,  any  alleged  verbal  agreement  was  void  under 
the  Statute  of  Frauds,  and  imposed  no  l^al  obligation  upon 
him.  He  also  sets  up  that  the  Statute  of  Limitations  would 
bar  any  claim,  if  ever  there  was  one ;  and  claims  further,  that 
by  silence  and  acquiescence  the  plaintiff  had  abandoned  or  for- 
feited any  rights  he  ever  had.  He  contends  that  under  any 
circumstances  Salt  Fond  "  location  "  represents  the  main  value 
of  the  entire  property  conveyed  by  him  to  McNichoU  and  others  r 
that  the  remainder  did  not  prove  of  any  value  as  a  mine,  and 
is  only  valuable  as  an  incident  or  adjunct  to  Salt  Pond  for  the 
erection  and  prosecution  of  works  in  connection  with  a  mine, 
and  that  Salt  Pond  lot  did  not  form  part  of  anything  he  ob- 
tained under  Tilley's  information  and  the  application  made 
thereunder ;  that  mineral  was  not  discovered  in  Salt  Fond  until 
January,  1881,  at  low  tide ;  that,  producing  his  license  for  this 
place,  he  compelled  Guzman  and  Henderson  to  desist  from  con- 
tinuing the  sinking  of  a  shaft  in  Salt  Fond  in  that  year.  With 
regard  to  the  third  (fifty  acre)  lot  adjoining  these,  defendant 


TILLEY  V.  CLEARY  and  HENDERSON.         217 

contends  that  it  has  nothing  to  do  with  the  other  places,  and 
arises  from  a  recent  provision  of  the  mining  laws,  by  which, 
mider  certain  circumstances,  such  lots  in  fee  are  issued  with 
mining  leases. 

In  my  opinion,  the  position  taken  by  the  defendant  (Cleary) 
that  his  original  connection  with  the  other  parties  to  this  suit 
with  reference  to  the  Pelley's  Island  and  Badger  Bay  mining 
locations,  must  be  regarded  as  of  the  simply  disinterested  char- 
acter he  now  sets  up,  is  utterly  untenable,  and  is  wholly  incon- 
sistent with  his  relations  to  these  mining  properties  and  trans- 
actions from  that  time  down  to  the  sale  to  McNicholl  and 
others,  and  with  the  note  in  writing  given  by  defendant  to 
plaintiff  in  1876,  and  is  entirely  oppo^  to  the  weight  of  other 
testimony  and  every  reasonable  view  of  the  case ;  but,  if  this- 
position  of  the  defendant  could  be  sustained,  I  fail  to  see  how 
it  would  improve  his  case.  He  would  thus,  by  his  own  de- 
claration, be  trustee  for  the  plaintifif  and  the  co-defendant,  and 
be  bound  to  assign  to  them,  on  payment  of  such  fees  and  ex- 
penses  as  he  may  have  borne,  assuming  that  the  property  he 
obtained  and  sold  was  in  whole  or  in  part  that  which  the  plain- 
tiff enabled  him  to  secure. 

In  my  judgment  the  license  of  1881  was  clearly  the  outcome 
of  the  application  of  1876,  which  was  in  part  then  erroneous  in 
its  description  and  included  too  much,  and  was  amended  with 
effect  in  1878,  and  ^he  ultimate  lease  in  1885  of  the  square 
mile  was  its  result,  and  inured  in  equity  for  the  benefit  of  all 
the  parties  originally  concerned  and  associated,  except  so  far  as 
they  may  have  waived,  lost,  or  abandoned  their  rights  by  ac- 
quiescence or  by  conduct  inconsistent  with  their  original  inter- 
ests and  arrangements.  The  identity  of  this  property  sold  by 
defendant  (Cleary)  with  other  mining  localities  to  McNicholl 
with  that  at  Pelley's  Island,  of  which  the  information  and  de- 
scriptions were  obtained  from  plaintiff,  and  which  formed  the 
subject  of  the  contract  between  Cleary,  Henderson  and  Tilley, 
is,  to  my  mind,  fully  established,  and  indeed  it  does  not  seem 
to  be  questioned. 

On  the  other  hand,  I  am  of  opinion  that,  while  the  informa- 
tion derived  from  the  plaintiff  as  to  Pelley's  Island  may  have 
drawn  the  defendant's  attention  to  the  Salt  Pond  mine,  of 
which  he  afterwords  became  the  proprietor,  and  which  he  sold 
to  McNicholl,  it  only  led  up,  for  the  purposes  of  this  suit,  to  a 
claim  confined^to  the  area  capable  of  being  included  in  a  license 
appljring  to  lands  which  did  not  come  within  the  "  reserve"  rule 
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hereinbefore  referred  to,  and  would,  besides,  not  include  the 
fifty  acre  grant  in  fee  independently  secured  under  a  subse- 
quent statute,  and  made  incidently  with  certain  expenditures 
upon  mining  grants  under  the  Act  of  1884. 

I  would,  therefore,  hold  that  the  plaintiff  has  failed  in  his 
claim  to  a  share  in  Salt  Pond  mine  and  the  fifty  acre  allotment. 

With  regard  to  the  other  square  mile,  I  have  no  question 
that  the  plaintiff  (Tilley)  had  a  joint  interest  with  the  defen- 
dant (Gleary)  to  the  extent  of  one-third  in  the  mining  land 
covered  by  the  application  of  1878 ;  that  the  defendant  (Cleary) 
must  be  held  to  have  obtained  it  and  held  it  as  a  partnership 
property  in  trust  for  him  to  that  extent,  and  is  bound  to  ac- 
count to  him  for  his  interest  in  it,  and,  as  he  has  sold  it,  for 
the  money  value  of  it.  To  such  a  case,  and  to  the  circum- 
stances set  out  here,  Statutes  of  Frauds  and  Limitations  are 
not,  in  my  opinion,  to  prevail  in  equfty,  and  I  can  discover  no 
evidence  whatever  of  acquiescence,  or  abandonment,  or  breach 
of  agreement  on  the  plaintiff's  part  to  deprive  him  of  the 
remedy  he  seeks  in  this  suit 

The  right  of  property  under  the  mining  license  to  search 
originally  issued  is  of  a  peculiar  character,  and  a  question  may 
be  raised  whether  an  agreement  to  hold  an  interest  in  it  with 
another  on  joint  account  is  one  affecting  land  so  as  to  come 
within  the  Statute  of  Frauds ;  but,  assuming  that  it  was  so, 
such  an  interest  was  after  all  simply  the  substratum  of  the 
partnership  adventure  or  speculation  to  which  plaintiff  contri- 
buted his  agreed  share  and  performed  his  part,  and  by  which 
the  defendant  secured  to  himself  an  advantage  which  he  held 
in  trust  for  others  as  well  as  himself.  In  other  words,  that 
this  is  a  case  for  accounting  by  one  paitner  to  another  (in 
equity  a  co-owner)  for  assets,  the  value  of  which  has  come  to 
his  hands. 

A  difficulty  as  to  value  arises  from  the  confusion  caused  by 
a  common  sale  for  a  lump  sum  of  the  several  properties  to  the 
purchasers  and  present  holders  of  the  mines,  and  it  might  be 
contended  by  the  plaintiff  that  the  defendant  had  debarred 
himself  by  such  voluntary  confusion  from  setting  up  a  diffe- 
rence of  value  in  the  properties  assigned  otherwise  than  in 
regard  to  their  territorial  extent. 

The  objection  taken  by  the  defendant  as  to  the  relative 
values  of  properties  is  so  serious,  and  to  hold  that  the  plaintiff 
is  entitled  to  be  paid  in  proportion  to  the  extent  of  the  whole, 
might  lead  to  such  grave  hardship  that  I  think  the  defendant 
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is  entitled  to  a  reference  and  inquiry,  at  his  own  cost,  as  to  the 
proportionate  value  of  the  "loaition"  in  which  the  plaintiff  is 
by  me  held  to  be  interested. 

My  judgment,  differing  from  my  brother  judges,  would  be 
that  the  defendant  (Cleary)  be  decreed  to  have  acquired  and 
held  the  mining  property  of  Which  he  obtained  a  lease  in  1885, 
under  the  license  issued  in  1878,  in  trust  for  the  plaintiff  to 
the  extent  of  one-third  interest  therein ;  and  that  he  do  ac- 
count to  the  plaintiff  for  one-third  interest  in  the  purchase 
money  of  that  part  of  his  sale  to  McNichoU  and  others,  sub- 
ject to  deduction  for  any  charge  and  expenses  on  the  property 
which  ought  to  be  commonly  borne  by  the  partners,  and  that 
it  be  referred  to  the  master  to  inquire  and  report  whether  the 
property  so  decreed  to  be  held  as  aforesaid  is  of  value  only^as 
an  adjunct  to  the  Salt  Pond  mining  property,  and,  if  so,  what 
its  value  as  such  is  in  relation  to  the  whole  of  the  property 
conveyed,  and  that  the  master  do  take  an  account  of  any 
charges  and  expenses  incurred  by  the  defendant  (Cleary),  and 
of  which  one-third  ought  to  be  charged  to  the  plaintiff  as  a 
proprietor  of  one-third  of  the  said  property. 


Hon.  Mb.  Justice  Little: 

The  bill  of  complaint  in  ihis  matter  was  filed  on  the  11th 
day  of  January,  1887. 

The  object  of  the  suit  was  to  compel  the  defendant  (Cleary) 
to  account  for  the  purchase  money  of  certain  mining  proper- 
ties sold  by  him,  in  which  complainant  claimed  an  interest  to 
the  extent  of  one-third  thereof,  by  virtue  of  an  agreement 
alleged  to  have  been  entered  into  by  parol  by  and  between  the 
parties.  The  defendant  (Cleary)  denied  the  terms  of  this  agree- 
ment, and  pleaded  the  Statutes  of  Frauds  and  Limitations.  The 
defendant  (Henderson)  relied  on  the  same  defence  to  a  certain 
extent,  and  submitted  himself  to  the  decree  and  judgment  of 
the  court. 

The  principal  grounds  forcibly  advanced  by  complainant's 
counsel  are  that  the  provisions  of  the  Statute  of  Frauds  do  not 
apply  in  this  case,  and  even  if  they  did  so  apply  in  the  first 
instance,  the  agreement  is  now  relieved  from  their  operation 
because  of  the  alleged  part  performance  by  complainant  in  fur- 
nishing to  defendant  the  information  and  description  of  the  loca- 
lities for  which  the  applications  were  to  be  made,  and  that  the 
-agreement  was  one  not  relating  to  an  interest  in  lands  as  con- 
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templated  by  the  statutei  but  for  an  interost  in  the  profits  of  a 
co-adventure,  and  the  property  was  to  be  held  by  defendant 
merely  in  trust  for  a  partnership,  &c. 

Now,  to  arrive  at  a  satisfactory  solution  and  determination 
of  the  questions  involved,  and  at  a  decision  on  the  rights  of  the 
parties,  our  attention  must  be  confined  to  the  statements  con- 
tained in  the  bill  of  complaint,  the  evidence  filed  in  support  of 
these,  and  the  established  principles  of  law  and  adjudications 
applicable  to  such  facts,  and  circumstances  as  are  of  record  in 
these  pi*oceedings. 

The  complainant,  by  his  bill,  charges — "That  in  the  year 
1876,  Philip  Cleary  and  Daniel  J.  Henderson,  and  the  com- 
plainant, entered  into  an  agreement  to  secure  certain  lands  in 
this  colony  for  mining  purposes.  That  under  the  terms  of  this 
agreement  the  complainant  was  to  impart  the  defendants  such 
information  as  was  in  his  possession  of,  and  in  reference  to, 
lands  on  which  he  had  been  prospecting  for  minerals,  and  to- 
advise  the  defendant  which  lands  to  secure,  with  a  view  to  a 
profitable  working  or  sale,  and  in  considercUion  of  such  infor- 
mation the  said  defendant  (Cleary)  was  to  pay  all  expenses  for 
securing  said  mineral  lands,  and  the  complainant  and  defen- 
dants were  to  have  and  possess  one-third  interest  in  the  lands  so- 
taken," 

This,  then,  being  the  very  basis  of  the  claim  made  in  the  suit,, 
the  court  is  called  upon  to  give  it  full  legal  efifect,  and  enforce 
or  decree  u  specific  performance  of  its  terms  as  against  the  de- 
fendant. Beferring  to  the  evidence  and  applying  it  to  this 
charge  in  the  bill,  aside  from  the  contradiction  and  denial  of 
Cleary  as  to  its  terms,  it  is  found  this  arrangement  was  actually 
made,  that  it  was  entirely  verbal,  reliance  being  placed  by  the 
complainant  on  the  written  note  appearing  in  the  statement  of 
the  case  to  change  its  character  in  this  particular. 

Is  this,  then,  such  an  agreement  as,  in  its  nature,  can  be  sup- 
ported in  law  and  equity.  By  the  4th  section  of  the  Statute  of 
Frauds,  it  is  provided  that,  "No  action  shall  be  brought  to 
charge  any  person  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditiments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized,  &c.,  &c. 

As  before  observed,  the  basis  of  the  agreement  was  the  acqui- 
sition of  an  interest  in  certain  lands  for  mining  purposes.     The 
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petition  to  the  Executive  for  the  license  at  the  time  was  for 
the  exclasive  right  of  search  over  the  land  described,  not  ex- 
ceeding three  square  miles,  &c ,  and  in  the  words  of  the  statute 
under  which  the  application  was  made,  "  The  Governor  in  Coun- 
cil may  grant  an  exclusive  right,  &c.,  to  any  person  for  any 
period  not  exceeding  two  years  from  the  date  of  the  license, 
over  any  space  not  exceeding  three  miles,  &c,  &c"  The  appli- 
cation was  for  an  exclusive  right  or  "  interest "  in  and  to  the 
land,  and  after  the  exercise  of  that  right  or  uses  for  such  period, 
the  interests  so  acquired  might  be  enlai^ed  and  a  lease  or  grant 
issued  to  the  licensee.  But  the  parties,  themselves,  do  not  con- 
tend against  this  position,  nor  could  they  reasonably  do  so  in 
view  of  the  statement  of  their  claims  on  record.  I  am  satisfied 
that  the  alleged  contnict  was  entered  into,  and  did  intend,  to 
effect  and  secure  an  interest  in  land,  and  it  was  such  an  inter- 
est or  right  as  wcmld  be  within  the  terms  or  provisions  of  the 
statute  in  question.  It  has  often  been  decided  that  this  sec- 
tion of  the  statute  applies  to  contracts  concerning  an  interest 
on  land,  not  being  contracts  of  sale.  Ex  parte  ffall,  27  W.  R, 
385;  10  C.  J?.,  615,  Alehin  v.  ffopkine,  1  biy,  N.  C,  77. 

Although  the  agreement  or  contract  being  merely  by  parol 
or  verbally,  as  is  stated,  entered  into  by  the  parties  and  so  far 
subject  clearly  to  the  operations  of  the  recited  provisions  of 
the  statute,  still,  counsel  contends  that  the  note  given  com- 
plainant by  the  defendant  (Cleary)  is  sufficient,  with  the  aid  of 
the  parol  testimony  of  the  parties,  to  take  it  out  of  the  statute. 

But  I  hold  the  note  to  be  wholly  insufficient  for  that  purpose 
— ^in  fact,  owing  to  its  meagre  character  and  vagueness  the  in- 
evitable necessity  of  being  obliged  to  resort  to  parol  evidence 
to  supply  its  wants  and  render  it  intelligible  only  emphasises 
the  necessity  of  an  observance  of  the  provisions  of  the  Act,  in 
order  that  gross  mistakes,  sworn  contradictions  and  grave  mis- 
understandings may  be  avoided  in  such  transactions. 

And,  as  bearing  on  this  phase  of  the  case,  reference  may  be 
had  to  a  part  of  the  judgment  deliverence  in  Caddick  vs.  Skid- 
more,  2  D,G.&  J.,  where  it  is  observed  that,  although  the  court 
has  struggled  to  bring  within  the  description  of  a  signed  agree- 
ment any  instrument  however  informal,  which  does  in  truth 
disclose  what  the  terms  of  the  contract  were,  it  has  never  re- 
I)ealed  the  Statute  of  Frauds  by  holding  a  writing  to  be  within 
its  meaning  which  has  not  that  effect,  i.  e.,  which  does  not  by 
plain  words  "or  reasonable  inference  disclose  what  was  the 
contract  of  the  parties.    The  parties  are  distinctly  at  issue  as 
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to  what  the  contract  was,  and  the  very  object  of  the  statute 
was  to  prevent  parol  evidence  being  gone  into  to  elucidate  that 
which  the  parties  have  failed  to  make  distinct  by  reducing  it 
into  writing." 

I  cannot  recognize  this,  therefore,  as  a  writing  that  can  be 
regarded  as  a  sufficient  memorandum,  nor  does  it  even  inferen- 
tially  disclose  what  was  the  contract,  and  in  no  degree,  under 
the  circumstances,  meets  the  requirements  of  the  provisions  of 
the  Act  Then,  it  is  contended  with  some  force,  that  there  was 
a  part  performance,  which  in  itself,  it  is  urged,  is  sufficient  to 
relieve  the  case  from  the  difficulties  surrounding  it,  calls  for  a 
confirmation  of  the  agreement  and  justifies  a  decree  for  specific 
performance  of  the  remainder. 

This  part  performance  is  the  alleged  supplying  of  the  infor- 
mation, by  complainant,  of  the  plot  or  area  for  which  licenses 
should  l>e  taken,  and  in  consideration  of  the  information  sa 
given  it  was  arranged  that  complainant  was  to  have  the  one- 
third  interest  so  claimed.  The  act  here  performed  is  the  giving 
of  the  information  to  Henderson,  which  was,  as  alleged,  subse- 
quently utilized  by  Cleary,  and  resulted  in  his  acquiring  the 
lease  of  the  Salt  l*ond  mine  and  other  property.  At  the  time 
it  was  so  given,  the  complainant,  it  appears,  had  no  right  or 
title  to  the  land  in  question,  and  gave  the  information  merely 
in  the  hope  and  on  the  undersUuidi ng  of  ultimately  receiving 
the  interest  in  the  mineral  lands  so  to  be  secured. 

In  my  opinion  these  circumstances  do  not  present  or  support 
such  a  case  as  would  call  for  or  justify  the  extension  of  the 
rules  of  law  and  equity  under  which  the  doctrine  of  "  specific 
performance"  is  applied  by  courts  of  equity ;  and  as  the  doc- 
trine is  one  which  has  frequently  been  the  subject  of  varied 
judgments  given  in  the  reports,  it  is  necessary  reference  should 
be  had  tt)  some  of  these  to  determine  on  the  contention  arising 
at  this  stage  of  the  case.  Primarily  I  regard  this  act  set  out 
as  the  alleged  part  performance  as  the  first  and  only  step  taken 
by  complainant  in  the  matter  of  the  agreement,  and  it  preceded 
the  performance  of  any  part  of  the  arrangement  by  the  other 
parties  ;  and  the  subsequent  acquisition  of  the  land,  or  part  of 
the  land,  by  Cleary,  is  alleged  by  him  to  have  been  obtained 
irrespective  and  not  in  consequence  of  that  information  so 
stated  to  have  been  furnished. 

On  reference  then  to  the  absolute  adjudications  and  not  mere 
dicta  applicable  to  such  a  position,  we  find  "  that  all  the  autho- 
rities shew  that  the  act  relied  upon  as  part  performance  must 
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be  unequivocally  and  in  its  own  nature  referable  to  some  such 
c^eement  as  that  alleged." — (Cooh  vs,  Jackson,  6  ves.,  J4,  ve$.,.^ 
386, 1  Sw.  181.)  It  is  in  general  of  the  essence  of  such  an  act* 
that  the  court  shall,  by  reason  of  the  act  itself,  without  know- 
ing whether  there  was  an  agreement  or  not,  find  the  parties 
unequivocally  in  a  position  different  from  that  which,  accord- 
ing to  their  rights,  they  would  be  in  if  there  were  no  contract, 
&c.  The  act  may  admit  of  explanation,  and  is  not  in  general 
in  such  cases  admitted  as  sufficient  to  take  the  case  out  of  the 
statute. — 112  B.  D,,  130.  It  will  be  found  on  applying  these 
principles  to  the  position  of  the  parties  and  the  facts  in  evi- 
dence, that  at  the  time  of  the  alleged  contract  complainant  had 
no  claim  or  title  to  land  in  question,  or  to  any  interests  or 
rights  to  its  issue ;  no  alteration  occurred  or  took  place  in  the 
position  of  the  parties  or  any  of  them  towards  the  property 
until  after  1878.  Their  relative  position  underwent  no  change 
at  the  time  after  the  alleged  part  performance  up  to  that  year, 
and  no  step  appears  to  have  been  taken  nor  any  loss  or  expense 
to  have  been  incurred  by  the  complainant  in  relation  to  the 
transaction  up  to  that  time,  when  they  were  fully  informed 
and  made  aware  of  the  unsuccessful  result  of  the  application 
for  the  licenses  made  by  the  defendant  Cleary.  Subsequently, 
when  these  areas  of  land  were  open  for  appropriation,  any  party 
was  at  liberty  to  apply  for  a  license,  and  acting  or  operating  as 
such  licensee,  his  position  could  not  unequivocally  be  attribu- 
table or  referable  to  this  partly  performed  contract  so  set  up  as 
existing  between  these  parties.  Again,  in  support  of  the  ob- 
jection thus  presented  to  the  legal  and  equitable  character  of 
this  act  as  on?,  of  part  performance  unsupported  by  any  pre- 
ceding circumstance,  we  find  further  reference  to  the  principle 
in  Matheson  vs.  Alderson,  8  Z,  B.,  A.  &  C,  p.  ^76,  as  follows : — 
"  That  it  is  not  arbitrary  or  unreasonable  to  hold  that  when 
the  statute  says  that  no  action  is  to  be  brought  to  charge  any 
person  upon  a  contract  concerning  land,  it  has  in  view  the 
simple  case  in  which  he  is  charged  upon  the  contract  only,  and 
not  that  in  which  there  are  equities  resulting  from  res  gesta' 
subsequent  to  and  arising  out  of  the  contract.  So  long  as  the 
connection  of  these  res  gestce  with  the  alleged  contract  does  not 
depend  upon  mere  parol  testimony,  but  is  reasonably  to  be  in- 
ferred from  the  res  gestce  themselves,  justice  seems  to  require 
some  such  limitation  to  the  scope  of  the  statute,  &c."  Again, 
in  the  case  of  QRielly  vs.  TJiompson,  2  Cox,  27,  where  by  an 
agreement  entered  into  by  parol  that  upon  the  plaintiff  pro- 
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curing  a  release  from  a  party  defendant  would  convey.  The 
plaintiff  procured  the  i*elea8e  by  paying  a  valuable  considera- 
tion. This  was  held  not  a  ptirt  performance,  and  that  the 
Statute  of  Frauds  could  be  applied  to  a  bill  for  a  specific  per- 
formance of  such  an  agreement. 

Knight  Bruce,  C.  J.,  delivered  a  like  pronouncement  on  this 
doctrine,  and  held  that  in  a  contract  for  the  sale  of  land,  though 
all  the  money  be  paid,  without  part  performance  (for  the  pay- 
ment of  money  is  no  performance)  the  contract  could  not  be 
carried  into  effect  if  the  person  sued  wished  to  avail  himself 
of  the  fact.  In  Nurphall  vs.  Jones,  1  Swan.,  Sir  Thos.  Plumer 
held  that  in  order  to  amount  to  a  part  performance,  an  act 
must  be  unequivocally  referable  to  the  agreement,  and  the 
grounds  on  which  courts  of  equity  have  allowed  such  acts  to 
43xclude  the  application  of  the  statute  is  fraud.  The  governing 
rule  is,  therefoi*e,  well  established,  and  the  doctrine  so  clearly 
determined,  and  in  its  regard  there  can  be  no  difference  be- 
tween law  and  equity.  It  is  a  case  clearly  within  the  operation 
of  the  section,  the  alleged  part  performance  being  insufficient 
to  relieve  it  of  that  operation.  As  to  the  chai'ge  of  fraud, 
which,  put  forward  and  sustained,  would  relieve  the  case  from 
the  operation  of  the  provisions  of  the  statute,  the  evidence 
does  not  present  any  substantial  grounds  for  such  a  charge,  and 
the  circumstances  surrounding  the  case  lead  altogether  to  an 
opinion  quite  opposed  to  such  a  position.  This  is  more  appa- 
rent from  the  fact  that  after  the  complainant  had  been  informed 
of  the  defendant  having  made  the  application,  nearly  two  years 
elapsed,  no  further  trouble  appears  to  have  been  taken  about 
the  matter,  when  apiin,  he  and  Henderson  were  informed  by 
Cleary  that  the  application  was  refused  and  that  he  had  paid 
the  necessary  fees,  still  no  interest  is  taken  in  it  by  them,  and 
from  their  experience  with  mining  mattei^  and  consequent 
knowledge  of  the  facts  connected  with  such  refusal,  evidently 
accepted  the  position  and  had  made  up  their  minds  to  be  quit 
of  the  transaction.  In  support  of  such  a  theory,  we  find  Hen- 
derson subsequently,  in  1878,  carrying  on  prospecting  opera- 
tions over  this  Pelley's  Island  property,  in  connection  vdth  one 
Guzman ;  and  after  this  it  is  found  that  another  application  is 
made  by  Cleary  for  a  license  to  search  over  the  same  land. 
The  parties,  in  my  mind,  were  well  aware  of  their  then  respec- 
tive positions,  and  after  so  lying  by  for  a  number  of  years,  they, 
under  such  circumstances  and  in  view  of  the  facts,  there  is  no 
apiMirent  justification  in  charging  fraud  in  order  to  give  vitality 
to  their  agreement. 
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-curing  a  release  from  a  party  defendant  would  convey.  The 
plaintiff  procured  the  release  by  paying  a  valuable  considera- 
tion. This  was  held  not  a  ptirt  performance,  and  that  the 
Statute  of  Frauds  could  be  applied  to  a  bill  for  a  specific  per- 
formance of  such  an  agreement. 

Knight  Bruce,  C.  J.,  delivered  a  like  pronouncement  on  this 
doctrine,  and  held  that  in  a  contract  for  the  sale  of  land,  though 
all  the  money  be  paid,  without  part  performance  (for  the  pay- 
ment of  money  is  no  performance)  the  contract  could  not  be 
carried  into  effect  if  the  person  sued  wished  to  avail  himself 
of  the  fact  In  Nurphall  vs,  Jones,  1  Swan.,  Sir  Thos.  Plumer 
held  that  in  order  to  amount  to  a  part  performance,  an  act 
must  be  unequivocally  referable  to  the  agreement,  and  the 
grounds  on  which  courts  of  equity  have  allowed  such  acts  to 
exclude  the  application  of  the  statute  is  fraud.  The  governing 
rule  is,  therefoi-e,  well  established,  and  the  doctrine  so  clearly 
determined,  and  in  its  regard  there  can  be  no  difference  be- 
tween law  and  equity.  It  is  a  case  clearly  within  the  operation 
of  the  section,  the  alleged  part  performance  being  insufficient 
to  relieve  it  of  that  operation.  As  to  the  chai*ge  of  fraud, 
which,  put  forward  and  sustained,  would  relieve  the  case  from 
the  operation  of  the  provisions  of  the  statute,  the  evidence 
does  not  present  any  substantial  grounds  for  such  a  charge,  and 
the  circumstances  surrounding  the  case  lead  altogether  to  an 
opinion  quite  opposed  to  such  a  position.  This  is  more  appa- 
rent from  the  fact  that  after  the  complainant  had  been  informed 
of  the  defendant  having  made  the  application,  nearly  two  years 
elapsed,  no  further  trouble  appears  to  have  been  taken  about 
the  matter,  when  a^in,  he  and  Henderson  were  informed  by 
Cleary  that  the  application  was  refused  and  that  he  had  paid 
the  necessary  fees,  still  no  interest  is  taken  in  it  by  them,  and 
from  their  experience  with  mining  matters  and  consequent 
knowledge  of  the  facts  connected  with  such  refusal,  evidently 
accepted  the  position  and  had  made  up  their  minds  to  be  quit 
of  the  transaction.  In  support  of  such  a  theory,  we  find  Hen- 
derson subsequently,  in  1878,  can-ying  on  prospecting  opera- 
tions over  this  Pelley's  Island  property,  in  connection  with  one 
Guzman ;  and  after  this  it  is  found  that  another  application  is 
made  by  Cleary  for  a  license  to  search  over  the  same  land. 
The  parties,  in  my  mind,  were  well  aware  of  their  then  respec- 
tive positions,  and  after  so  lying  by  for  a  number  of  years,  they, 
under  such  circumstances  and  in  view  of  the  facts,  there  is  no 
apparent  justification  in  charging  fraud  in  order  to  give  vitality 
to  their  agreement, 
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From  the  cases  referred  to,  and  others  of  like  tenor  given  in 
the  authorities,  we  find  that  the  apparent  hardships  i-esulting 
to  parties  from  a  failure  to  escape  from  the  operation  of  the 
statute  have  formed  the  subject  of  observation  in  repeated  ad- 
judications, still  the  law  cannot  be  strained  nor  explicit  enact- 
ments overruled  in  order  that  favorable  decisions  may  be  given 
in  cases  where  the  most  ordinary  essentials  have  been  disre- 
garded by  parties  seeking  redress  under  such  circumstances  or 
entering  into  transactions  of  this  character. 

It  was  in  the  next  place  contended  by  the  learned  counsel 
for  the  complainant  that  the  agreement  was  not  for  an  inte- 
rest in  land,  notwithstanding  the  claim  set  out  in  his  pleadings, 
but  for  an  interest  in  a  co-adventure. 

This  position  is  based  on  more  untenable  ground  than  others 
advanced  by  him  I  am  unable,  even  inferentially,  to  conclude 
from  the  circumstances  that  such  a  partnership  for  this  so-called 
adventure  was  or  could  be  the  subject  matter  and  objects  of  the 
alleged  agreement  I  say  this  having  regard  to  the  intelligence 
and  experience  of  the  parties,  and  viewing,  under  the  provisions 
of  the  Act  regulating  mining  matters  and  operations,  the  heavy 
pecuniary  responsibility  to  be  assumed  by  defendant  as  lessee 
or  grantee,  and  the  nature  of  the  operations  to  be  conducted 
and  the  time  limited  by  statute  for  their  performance,  I  cannot 
infer  that  any  snch  relations  were  intended  to  be  created  by 
such  an  agreement  as  that  alleged  to  have  been  entered  into 
by  these  parties. 

And  if  snch  business  relations  were  attempted  to  be  created 
in  this  matter,  still,  under  such  circumstances,  the  provisions  of 
the  Statute  of  Frauds,  in  my  opinion,  would  not  be  obviated. 

A  case  somewhat  analagous  may  be  referred  to  as  finally  dis- 
posing of  the  contention  on  this  ground ;  it  is  that  of  Caddick 
vs.  Skidmore,  D,  G.  &  J,,  p.  52,  where,  under  a  verbal  agreement 
between  A,  a  lessee  of  a  mine,  and  B,  to  become  partners  in  the 
mine,  paying  the  reserved  rent,  subletting  the  mine  at  a  royalty 
and  dividing  the  profits,  it  was  held  to  be  within  the  Statute  of 
Frauds  and  not  sufficiently  proved  by  a  receipt  signed  by  A  and 
given  to  B  for  a  sum,  as  Fs  share  of  the  head  rent  of  the  mine. 
The  Lord  Chancellor,  in  delivering  judgment,  stated  into'  alia, 
"  Now,  the  last  receipt  may  show,  and  does  show,  that  there 
were  certain  terms,  one  part  of  which  was  that  plaintiff  was  to 
pay  part  of  the  rent,  ♦  ♦  ♦  yet  it  does  not  show  what  the 
other  terms  were  according  to  which  the  other  partners  were  to 
be  mutually  interested  in  the  result.  *  *  The  plaintiti'  statcvs 
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the  inteatiou  to  have  been  that  the  partners  were  to  be  jointly 
interested.  The  defendant  insists,  that  although  u  joint  inte- 
rest, &c..  the  parties  are  distinctly  at  issue  as  to  what  the 
amount  was  and  the  very  object  of  the  Statute  of  Frauds  was 
to  prevent  parol  evidence  being  gone  into  to  elucidate  that 
which  the  parties  have  failed  to  make  distinct  by  reducing  into 
writing  "  This  was  held  to  be  a  conclusive  answer  to  the  bill 
of  complaint,  and  the  grounds  given  by  the  Lord  Chancellor 
for  its  dismissal  were  that  the  agreement  was  one  for  the  pur- 
chase of  an  interest  in  land  which  was  not  reduced  into  writ- 
ing, &c. ;  that  there  was  no  part  performance  ♦  *  ♦  that 
defendant  set  up  a  different  agreement  from  that  which  was 
insisted  on  by  the  plaintiff,  and  claimed  the  benefit  of  the 
statute.  This  is  a  case  which  may  be  regarded,  on  this  parti- 
cular ground,  as  analagous  with  the  present  so  much  so  as  to 
render  any  particular  comparison  or  observation  unnecessary. 
It  is  last  suggested,  and  with  great  force,  that  a  trust  may  be 
fixed  on  the  land  so  acquired,  or  that  such  a  trust  may  be 
raised  against  the  defendant  on  this  alleged  agreement  as  to 
oblige  him  to  account  or  respond  to  complainant  for  the  lands 
and  the  proceeds  thereof.  In  relation  to  this  point  I  fully 
recognize  the  inconsistency  apparent  between  the  statement  in 
defendant's  answer  and  the  testimony  given  by  him.  His 
statements  of  merely  advancing  the  necessary  fees  for  that 
application  and  for  a  subsequent  transfer  of  the  license  are 
met  by  the  distinctly  and  clearly  maintained  contention  on  the 
part  of  the  complainant  and  Henderson  of  a  joint  interest  in 
the  undertaking.  Whatever  the  result  of  proceedings  might 
have  been  against  Clcary  had  he  obtained  the  license  on  such 
aj)plication,  as  agent  of  the  parties,  this  adjudication  must  be 
confined  to  the  present  status  of  tbe  parties,  as  set  up,  and  to 
the  data  now  presented  on  the  record.  The  weight  of  the  evi- 
dence is  with  the  complainant,  and,  aside  from  admissions  on 
the  part  of  defendant  leading  to  other  issues,  it  must  now  be 
decided  whether  or  not  the  agreement  so  alleged  is  sufficient  to 
sustain  this  last  point  or  ground  which  is  not  set  out  in  the 
bill  of  complaint  or  referred  to  in  the  evidence  of  Tilley  or 
Henderson.  However  anxious  one  may  be  to  support  the  trust 
thus  endeavored  to  be  mised,  I  cannot  find  that,  under  the 
rulings  in  decided  cases  bearing  on  the  matter,  a  pronounce- 
ment in  favor  of  complainant  can  be  so  far  justified.  And  as 
bearing  on  the  position  thus  presented  to  the  court,  we  find 
that  Lord  Justice  Turner,  in  delivering  judgment  in  the  case 
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of  Smith  vs.  Matthews,  L,  T  Reports,  1861,  in  chancery,  upon 
a  precisely  similar  question  of  fixing  limits,  stated  "  that  the 
case  must  not  be  decided  on  inference  merely,  or  according  to 
inclination,  but  according  to  rules  of  law.  A  court  of  justice 
ain*t  be  too  careful  not  to  allow  the  rules  of  law  to  be  frittered 
away  ♦  ♦  ♦  the  law  which  governs  the  question  whether  a 
trust  aux  be  so  fixed  is  found  on  the  7th  section  of  the  Statute 
of  Frauds  "  that  all  declarations  or  creations  of  trust  or  confi- 
dence of  any  lands,  tenements  or,  heriditaments,  shall  be  mani- 
fested and  proved  by  some  writing  signed  by  the  party  who 
is  by  law  entitled  to  declare  such  trust,  &c.,  &c."  Have  we 
any  such  written  manifesUition  in  this  case?  And  again,  in 
Faster  vs.  Hale,  3  vcs.,  707,  Lord  Alvanley  laid  it  down  (inter 
alia),  "  that  it  is  not  required  by  statute  that  a  trust  should  be 
created  by  writing,  but  tliat  it  shall  be  manifested  and  proved 
by  writing  ♦  ♦  ♦  and  then  the  statute  is  complied  with  and 
the  great  danger  of  parol  declarations,  against  which  the  sta- 
tute was  intended  to  guard,  is  entirely  taken  away.  I  admit 
it  must  be  proved  in  iota  not  only  that  there  was  a  trust,  but 
what  it  was."  It  is  needless  to  observe  that  the  necessary  in- 
gredients there  referred  to  to  create  such  a  connection  between 
the  parties  are  in  this  case  almost  entirely  absent.  Again,  we 
find  the  case  of  Dale  vs.  Hamilton,  15,  Her.,  p.  SSJ,  in  which 
the  status  of  parties  in  such  a  contention  as  the  present  is 
pertinently  put,  and  the  facility  with  which  the  provisions  of 
the  Act  might  be  evaded  if  interests  in  lands  of  a  certain 
specific  character  were  attempted  to  be  created  under  such  cir- 
cumstances. Whilst  expressing  my  inability  to  see  the  force 
of  the  claim  made  on  this  ground  of  contention  by  the  com- 
plainant, I  fully  recognize  the  consequences  resulting  in  the 
case  of  the  purchase  of  lands  by  a  mere  agreement,  and  that 
it  has  been  held  that  a  trust  attaches,  as  in  the  case  Taylor  vs. 
Salman,  4'y  Myl  and  Cr ,  139;  but  the  question  of  this  parti- 
cular character  of  agency,  as  previously  observed,  is  shut  out 
from  consideration  by  the  pleadings,  and  otherwise  does  not 
arise  at  this  stage  in  the  history  of  the  case. 

These  extended  references  to  adjudications  render  it  unne- 
cessary to  anaylize  the  evidence  or  apply  in  detail  these  clear 
pronouncements  to  the  facts  set  out  in  the  case.  It  appears 
to  me,  therefore,  to  be  clearly  established  that  this  agreement 
j?et  up  by  these  parties,  irrespective  of  their  contradictions  in 
leference  to  its  details,  was  one  distinctly  relating  to  the  ac- 
quisition of  an  interest  in  land ;  that  it  was  made  up  entirely 
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of  verbal  understandings  resulting  in  this  parol  agreement; 
the  memorandum  referred  to  being,  from  its  uncertainty  and 
indefiniteness,  wholly  insufficient  to  fulfil  the  requirements 
necessary  in  such  cases  to  give  such  an  agreement  force  and 
legal  effect  The  alleged  part  performance^,  preceding  as  it  did 
the  entering  on  the  contract  and  consisting  of  mere  voluntary 
statements  of  opinion  or  advice,  does  not  contain,  in  these  and 
other  respects,  these  elements  requisite  to  make  it  legally  effec- 
tive to  take  the  agreement  out  of  the  operation  of  the  stiitute. 

It  might  hci  observed  that  the  complainant  himself,  on  hav- 
ing the  conversations  with  the  defendant  Henderson,  in  the  first 
instance,  and  for  some  time  after,  fully  realized  the  necessity 
of  having  a  written  agreement  on  the  subject,  and  probably 
would  have  insisted  on  it  if  the  transaction  had  not  been  evi- 
dently regarded  and  accepted  as  ended  and  terminated  by  the 
unsuccessful  result  of  the  application  for  the  license  in  1876. 
Accepting  the  facts  and  data  as  they  are  briefly  presented,  and 
viewing  the  position  of  the  parties  all  through,  it  appears  to 
me  impossible  to  relieve  the  case  fi-om  the  effects  of  the  provi- 
sions of  the  sections  referred  to  of  the  Statute  of  Frauds.  The 
hardship  resulting  to  litigants  under  such  circumstances  has 
been  sufficiently  observed  on  in  the  authorities  cited,  and  the 
evils  and  inconveniences  arising  from  a  non-observance  of  the 
terms  and  requirements  of  the  statute  are  also  sufficiently  pro- 
nounced on  and  do  not  call  for  further  notice  in  this  judgment. 

I  must  again,  as  regards  the  equities  arising  on  the  evidence, 
refer  to  the  official  statements  coming  from  the  Surveyor  Gene- 
ral's department  that  the  land  now  held  by  defendant,  and  on 
which  the  Saltwater  Pond  mine  is  situated,  was  not  covered  by 
or  included  in  the  description  in  the  application  made  in  1876 ; 
also,  that  over  340  acres  of  the  land  in  the  area  so  applied  for 
and  lying  and  being  at  the  S.  W.  end  of  Pelley's  Island,  as  men- 
tioned in  the  alleged  agreement,  are  now,  and  have  been  for 
some  years,  unappropriated  and  open  to  occupation.  Again,  it 
may  be  observed  that  on  the  refusal  by  the  Government  to 
accede  to  the  application  first  made  by  defendant,  it  was  sub- 
sequently open  to  complainant,  or  any  of  the  party,  to  apply 
for  the  right  sought  for ;  this  he  and  the  defendant  wei*e  aware 
of,  as  was  practically  shown  by  Henderson  in  c^irrying  on  active 
operations  with  Guzman  in  prospecting  the  same  lauds,  and  by 
the  subsequent  applications  made  by  Cleary. 

Further  reference  and  observation  on  other  matters  and  con- 
tentions presented  on  the  record  and  hearing  of  the  case,  would 
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be  unnecessary  and  uncalled  for.  I  am  satisfied  from  the  evi- 
dence and  the  plain  facts  of  record  and  the  clear  and  cogent 
rulings  and  judgments  applicable  thereto,  that  th6  claims  con- 
tended for  in  the  complainant's  bill  must  be  dismissed.  I  con- 
sider the  agreement  is  impossible  of  being  enforced  because  of 
the  operation  of  the  provisions  of  the  Statute  of  Frauds,  and  on 
none  of  the  grounds  put  forward  by  complainant  is  he  entitled 
to  a  decree  under  the  evidence  given  in  this  cause. 

Mr,  Davis,  for  plaiutilf. 

The  Attorney  General,  for  defendant  (Cleary).* 


McKAY  V.  RENOUF,  CLEMENT  &  CO. 
1887,  November.    Hon.  Mb.  Justice  Pinsent,  D.CL 

Matter  and  Servant — Contra^ — Breach — Minor — Covenant  not  to  marry^Dismissal 

— Damages, 

The  pbuntiff,  an  infant,  had  come  from  Jersey  to  Newfoundland  under  articles 
ot  indenture,  a  coTonant  of  which  prevented  his  marrying.  He  was  dismissed 
by  his  employer  for  breach  of  the  above  covenant.  In  an  action  for  wrongful 
dismissal— 

i7e2^^That  the  covenant  was  an  independent  one,  and  its  breach  did  not  dis- 
solve the  articles  of  indenture,  and  that  his  employers  were  bound  to  take  him 
back.    The  measure  ot  damages  would  be  the  time  he  was  out  ot  service. 

The  case  was  one  arising  under  articles  executed  in  Jei*sey, 
to  be  performed  in  this  country,  and  one  of  the  chief  points  was 
whether  the  plaintiff,  an  infant  under  the  age  of  twenty-one 
years,  had  subjected  himself  to  dismissal  by  reason  of  his  marry- 
ing. 

The  court  held  that  the  covenant  was  an  independent  one, 
and  its  breach  did  not  dissolve  the  articles,  and  that  the  plain- 
tiff was  bound  to  return  to  the  defendants'  service,  and  the  de- 
fendants to  take  him,  and  the  question  of  damages  in  this  action 
would  only  arise  upon  the  time  plaintiff,  if  he  had  been  dismis- 
sed, had  already  been  out  of  service. 

The  parties  thereupon  agreed  to  give  up  the  artieles,  and  ar- 
ranged upon  a  sum  for  past  services  of  the  plaintiff. 

Mr.  Carty  and  Mr.  Gfreene,  for  plaintiff. 

Mr.  LeMessurier,  for  defendant. 
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1887,  December.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Master  and  servant— Contract— Breach — Dismissal— Notice—Dammges, 

A  party  residing  in  Scotlaod  had  come  to  Newfoundland  nnder  an  agreement 
with  the  Newfoundland  Government  for  five  years,  terminable  at  the  end  of 
the  first  year  by  either  party  giving  to  the  other  a  three  months'  notice.  At 
the  end  of  the  first  year  a  notice  was  given  by  the  Government  terminating 
the  agreement.    In  an  action  for  wrongful  dismissal, 

Hdd—Th.tX  to  effectually  terminate  agreement  at  the  end  of  the  first  year,  the 
notice  should  have  preceded  that  time,  and  damages  were  given  accordingly. 

The  plaintiff  sued  in  this  action  under  the  Colonial  Act;  C4ip. 
29,  con.  Stat.,  for  the  recovery  of  damages  for  the  alleged  wrong- 
ful dismissal  from  the  service  of  the  defendant  Government. 

It  appeared  from  the  evidence  taken  viva  voce  before  a  com- 
missioner in  St.  John's,  that  in  January,  1886,  Mr.  James  J. 
Grieve,  residing  in  Edinburgh,  who  subscribed  himself  as  acting 
for  Mr.  Walter  B.  Grieve  and  the  defendant  Government,  by 
letter  offered  to  the  plaintiff,  then  also  residing  in  Edinbyirgb, 
the  situation  of  superintendent  of  roads  in  this  colony,  to  re- 
side in  St.  John's,  the  capital,  the  engagement  to  be  for  five 
years  from  his  arrival  here  in  April,  but  open  for  either  party 
to  terminate  the  engagement  at  the  end  of  one  year  at  three 
months'  notice.  In  consideration  of  his  services  being  faithfully 
and  energetically  performed  the  defendant  Government  agreed 
to  pay  him  a  salary  at  the  rate  of  one  hundred  and  fifty  pounds, 
sterling,  per  aonum,  payable  monthly  or  quarterly  at  his  option ; 
should  there  be  a  dwelling  house  attached  to  the  department  at 
St.  John's  he  was  to  have  the  use  of  it  free  during  his  engage- 
ment, a  free  second-cabin  passage  by  mail  steamer  was  to  be 
provided  out  from  Liverpool,  and  the  same  home  at  the  end  of 
one  year  or  five  years ;  further,  to  meet  his  objection  to  delay 
in  not  entering  upon  his  engagement  at  once,  Mr.  Grieve  agreed, 
upon  the  part  of  the  defendant  Government,  that  the  plaintiff's 
wife  and  family  should  also  have  free  second-cabin  passages  out 
^nd  home.  The  defendant  Government  might  desire  he  should 
supervise  or  assist  in  the  management  of  the  water  works  at 
St.  John's,  all  locomotion,  travelling  and  personal  expenses  to 
be  paid  by  the  Government.  After  some  negotiation  the  plain- 
tiff accepted  this  offer  and  arrived  here  with  his  family  in 
April.  1886,  on  the  22nd  of  which  month  he  commenced  to 
discharge  the  duties  of  his  situation,  and  continued  to  do  so 
until  the  same  date,  1887,  on  which  day  he  received  a  com- 
munication  from  the   Honorable   the  Colonial  Secretary,  by 
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^direction  of  the  Government,  that,  inasmuch  as  they  did  not 
intend  during  the  present  year  to  continue  those  works  of  a 
large  and  important  nature,  and  in  connection  with  which  his 
{plaintiff's)  services  were  chiefly  required,  he  would  please  con- 
sider that  his  engagement  would  terminate  in  three  months 
from  that  date,  and  if  he  felt  it  to  be  for  his  avdantage  to 
leave  in  the  meantime  the  Government  were  disposed  to  meet 
his  wishes  in  that  respect.  On  the  following  day,  viz.,  the 
23rd  April,  the  Colonial  Secretary  was  informed  by  letter  from 
Messrs.  Whiteway  &  Johnson,  the  solicitors  of  the  plaintiff, 
that  they,  for  him,  did  not  assent  to  the  termination  of  the 
plaintiff's  agreement  as  proposed,  nor  to  the  proposition  con- 
tained in  the  latter  clause  of  his  letter,  and  that  plaintiff  was 
willing  to  abide  by  all  the  terms  of  his  agreement  with  the 
<jrOvemment ;  and  on  the  22nd  July,  the  same  solicitors,  in  a 
letter  [to  the  aforesaid  Colonial  Secretary,  in  which  they  re- 
ferred to  a  notification  received  on  the  morning  of  that  day 
from  the  Chairman  of  the  Board  of  Works,  by  their  client,  of 
instructions  given  by  him,  the  Colonial  Secretary,  that  he  was 
not  to  give  the  plaintiff  further  employment  for  the  Govern- 
ment and  that  he  was  no  longer  in  their  service,  advised  the 
Colonial  Secretary  for  the  Government  that  the  plaintiff  was 
ready  to  perform  his  part  of  the  aforesaid:  agreement,  and 
notified  that,  in  the  event  of  a  reply  not  being  received  the 
next  day,  that  the  action  of  the  Chairman  of  the  Board  of 
Works,  taken  in  conjunction  with  the  letter  of  the  22nd  April 
last,  would  be  construed  as  a  wrongful  dismissal  of  the  plain- 
tiff, and  that  the  Government  would  be  sued  for  damages  with- 
out further  notice.  The  defendant  Government  adhered  to 
their  notice  of  dismissal,  hence  this  action. 

There  was  no  evidence  attempted  to  be  given  in  proof  of  in- 
capacity of  the  plaintiff  to  discharge  the  duties  of  the  afore- 
said situation,  nor  imputation  of  any  kind  on  his  conduct  or 
<;haracter ;  and  it  will  be  observed  that  the  letter  of  the  Colo- 
nial Secretary  of  the  22nd  April  last  is  rather  complimentary 
than  otherwise  to  the  plaintiff  as  his  services  were  being  dis- 
pensed with,  it  not  being  the  intention  of  the  Government  to 
xu)ntinue  during  this  year  (1887)  "  those  public  works  of  a  large 
and  important  nature  in  connection  with  which  plaintiff's  ser- 
vices were  chiefly  required." 

The  chief  contention  of  counsel  on  behalf  of  the  Government 
was  that  they  had  a  legal  right,  according  to  their  interpreta- 
liion  of  the  stipulation,  to  terminate  the  engagement  by  a  three 
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months'  notice  which  they  had  given  to  the  plaintiff  at  the  end 
of  the  year,  and  doubtless  they  would  have  had  that  mht  if 
the  notice  had  been  given  at  the  proper  time ;  whatever  doubt 
on  this  point  might  be  entertained  on  a  cursory  perusal  of  the 
offer  of  Mr.  Grieve,  which  the  plaintiff  accepted  and  which 
formed  the  basis  of  the  mutual  agreement  of  the  parties,  it  is 
clear  from  the  context  that  a  notice  to  effectually  terminate 
the  engagement  at  the  end  of  one  year  should  have  preceded 
that  time,  and  had  that  course  been  observed  the  plaintiff 
would  have  had  nothing  of  which  to  complain,  and  would  not 
have  sustained  the  loss  to  which  he  has  testified,  having  made 
his  arrangements  consequent  thereupon  at  the  time  he  accepted 
the  situation ;  when,  therefore,  the  notice  had  not  been  given 
for  the  termination  to  take  place  at  the  end  of  the  year,  the 
plaintiff  might  reasonably  enough  have  contemplated  retention 
in  the  service  of  the  Government,  with  the  emoluments  arising 
therefrom,  for  the  remainder  of  the  term  of  five  years. 

In  this  case  we  have  the  combined  duties  of  judges  and  jury 
imposed  upon  us  by  statute.  We  find  the  defenoUtnt  Govern- 
ment have  paid  into  court,  towards  passages  and  travelling  ex- 
penses for  plaintiff  and  family  from  this  country,  $150,  and  on 
same  account  an  additional  sum  of  S85.79  was  admitted  to  be 
due  and  promised ;  besides  this,  on  full  consideration  of  all  the 
circumstances,  we  have  estimated  that  the  plaintiff  is  fairly  en- 
titled to  damages  in  the  further  sum  of  £165  sterling,  making. 
in  toto  $1,027.79,  for  which  amount  we  give  judgment  witK 
costs. 

Sir  W,  r.  WhUtway,  Q,  C,  for  plaintiff. 

Hie  Attorney  General,  for  defendant  Government. 
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1887,  December.    Hon.  Mr.  Justice  Little. 

Praetice^Wrii  of  ea,  §cu^Arre$t^IrregularUif—Jiule  nUi  to  set  cuide  vtrit^ 
UlegalUy  qf  proceeding, 

k  judgment  was  given  against  a  party  at  Burin  in  the  Supreme  Court  on  Circuity 
on  which  judgment  he  was  afterwards  on  a  capiae  ad  tati^aciendum  arrested 
and  lodged  in  Jul  at  Ferryland.  On  application  to  have  writ  and  proceedings 
had  thereunder  set  aside,  and  the  prisoner  discharged,  on  the  grounds  of  irre- 
gularity of  process  and  illegality  of  proceeding,  it  appeared  that  the  form  of 
JL  fa,  prescribed  for  Circuit  Court  practice,  and  which  proceeded  the  oo.  so.  had 
not  been  followed,  and  it  diSered  materially  from  the  one  used  ;  it  also  ap- 
peared that  the  Sheriff's  officer  surrendered  the  prisoner  before  bringing  him 
to  Ferryland  by  lodging  him  with  the  jailor  at  Barin,  and  afterwards  took  hin^ 
out  of  the  said  custody. 

Hdd--{\,)  That  the  procedure,  subsequent  to  the  issuing  of  the  capiat^  was* 
irregnlar,  in  that  the  forms  prescribed  for  the  Supreme  Court  on  Circuit  were 
not  followed  ;  (2.)  The  Sheriff's  officer,  after  surrendering  the  prisoner  to  the 
jailor  at  Burin,  was  not  warranted  in  afterwards  re-taking  him  without  further 
authority. 

This  is  an  application  on  affidavits  setting  out  certain  cir- 
cumstances under  which  the  defendant,  Emanuel  Pike,  was 
arrested,  and  is  now  in  custody,  under  a  writ  of  ca.  m.,  issued 
on  a  judgment  had  against  him  during  the  recent  session  of  the 
supreme  court  on  circuit  at  Burin.  A  rule  nisi  was  granted  on 
the  grounds  set  out  in  these  affidavits,  and  hereafter  stated,  to 
set  aside  that  writ  and  the  proceedings  had  thereunder,  and  also 
on  the  sheriff  of  the  Southern  district,  directing  the  discharge 
of  the  defendant  from  custody.  On  the  hearing  and  argument 
of  the  rule,  the  attorney  general,  who  first  moved  in  the  matter, 
was  represented  by  Mr.  Morison,  for  the  defendant,  and  Mr. 
L  R  McNeily  and  Mr.  Carty  for  the  plaintiff  and  sheriff.  The 
facts  appeared  to  be  correctly  set  out  in  the  affidavit  of  Roile,, 
the  bailiff,  and  shewed  that  he  (Roile)  as  deputy  sheriff,  in  pur- 
suance of  instructions  duly  received  from  plaintiff's  attorney, 
proceeded  from  St.  John's  to  the  district  of  Burin,  and  when  at 
St  Lawrence,  arrested  on  the  11th  October  last  the  defendant, 
under  the  writ  of  ca.  sa,,  now  produced ;  that  under  this  writ 
and  sheriff's  warrant  he  brought  him  to  Burin,  where,  on  the 
15th  of  the  same  month,  he  delivered  the  defendant,  with  the 
warrant,  to  the  gooler  of  that  place,  whereupon  defendant  was 
taken  into  the  custody  and  charge  of  the  gaolor.  It  appears, 
then,  that  the  bailiff,  as  he  swears,  direct^  defendant  on  the 
17th  of  the  month  to  go  on  board  the  steamer  Curlew,  to  pro- 
ceed to  St.  John's  in  company  with  him,  the  bailiff,  where  they 
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arrived ;  and  whereas,  it  is  also  stated,  the  defendant  remained 
in  the  house  of  the  bailiff  with  him,  and  thence  proceeded  to 
Ferryland  by  coach  on  the  19th  of  the  same  month,  and  was 
there  surrendered  to  the  sheriff  of  the  Southern  district,  who 
placed  him  in  the  hands  of  the  gaoler  of  that  place,  where  he 
remains  in  custody.  The  ca.  sa,  under  which  this  arrest  was 
made,  issued  out  of  the  supreme  court  under  its  seal,  signed  by 
one  of  its  commissioners,  attested  in  the  name  of  the  chief  jus- 
tice, and  addressed  to  the  sheriff  of  the  Southern  district,  com- 
manding him  to  take  Emanuel  Pike,  if  found  within  his  baili- 
wick, etc.,  to  satisfy  George  Pike  in  a  certain  amount  which  he 
in  the  said  supreme  court  lately  recovered  against  him,  Emanuel. 

This  ca.  sa.,  it  appears,  had  been  preceded  by  a  writ  of  ^.  fa,, 
issued  on  the  23rd  day  of  August  last,  attested  in  the  name  of 
the  judge  on  circuit,  and  signed  by  a  commissioner  of  the 
supreme  court  and  addressed  to  the  sheriff  of  the  Southern  dis- 
trict, commanding  him  to  levy  on  the  goods  of  defendant  in  his 
bailiwick  to  satisfy  the  amount  of  the  judgment  recovered  in 
the  supreme  court  by  George  Pike,  and  to  this  Ji.  fa,  the  sheriff 
returned  nulla  bona. 

Now,  under  these  circumstances  and  state  of  facts,  it  is  con- 
tended that  the  ca,  sa.  should  be  set  aside  and  the  defendant 
discharged  on  the  grounds  of  irregularity  in  the  process  itself 
and  the  illegality  of  the  proceedings  and  conduct  thereunder  of 
the  sheriff,  or  his  deputy,  in  executing  that  process. 

In  my  opinion,  the  plaintiff's  attorney  was  warranted  in  the 
issuing  of  a  capias  ad  satisfaciendum  under  the  data  appearing 
on  file  and  of  record ;  but  I  consider  he  should  have  adopted 
and  followed  the  form  prescribed  by  the  provisions  of  cap.  21, 
at  p.  124,  con.  stat,  and  which  the  learned  judge  must  have 
contemplated  when  granting  the  order  on  which  the  ca.  so,  is- 
sued. The  forms  differ  in  most  important  particulars,  and  as 
the  judgment  had  been  recovered  in  the  supreme  court  on  cir- 
cuit, the  prescribed  form  of  writ  should  have  been  used  in  the 
absence  of  any  regular  transfer  of  that  judgment.  The  Ji.  fa, 
appears  to  be  in  accordance  with  the  form  prescribed  by  law 
and  adopted  in  the  practice  of  the  supreme  court,  there  being 
no  mention  in  it  of  the  name  of  the  place  on  circuit  where  the 
judgment  was  recovered  or  where  the  proceeds  or  amount  of 
the  levy  should  be  had  and  produced  by  the  sheriff,  and  at  the 
same  time  it  differs  from  the  regular  process  of  the  supreme 
court  inasmuch  as  it  bears  no  seal  and  is  attested  in  the  name 
of  the  presiding  judge  on  circuit. 
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The  legislature,  making  it  obligatory  to  particularise  the 
places  in  circuit  process  for  the  delivery  by  the  sheriff  of  goods 
or  monies,  the  proceeds  or  results  of  levies  under  attachments 
or  executions,  or  where  the  body  of  a  debtor  should  be  had  and 
delivered  by  him  to  the  court,  has  obviously  done  so  to  meet 
the  convenience  and  interests  of  litigants,  and  to  facilitate  the 
administration  of  justice. 

I  therefore  regard  this  course  of  procedure  adopted  by  the 
plaintiff,  subsequent  to  the  order  for  the  issuing  of  the  capias, 
as  irregular.  As  to  the  second  part  of  the  rule,  even  if  the 
process  were  in  all  respects  regular,  in  my  opinion,  the  sheriff, 
after  surrendering  the  defendant  to  the  gaoler  at  Burin,  was 
not  warranted  in  again  taking  the  party  from  such  custody  and 
carrying  him  to  St.  John's.  The  sheriff  is  a  ministerial  officer 
and  is  held  to  the  strict  execution  of  the  process  addressed  to 
him.— 6*  a  &  A,  5£0,  Bro,  Max.,  13. 

Notwithstanding  the  statements  on  affidavit  of  the  probable 
discomfort  resulting  to  a  defendant  in  being  confined  in  the 
gaol  at  Bui  in  and  its  unsuitableness  as  a  place  of  safe-keeping, 
I  am  at  a  loss  to  understand  how  his  removal  to  St.  John's,  and 
his  detention  then  and  subsequent  transfer  to  the  gaol  at  Ferry- 
land,  can  be  justified  under  the  circumstances  without  any  such 
authority  therefor.  The  reasons  advanced  for  the  course  thus 
pursued  might  in  like  manner  justify  the  bailiff  in  proceeding 
to  Bay  of  Islands  via  St.  John's  if  the  sheriff  were  there.,  in 
order-  to  make  that  surrender  of  the  body  of  the  defendant, 
which  counsel  urge  as  the  duty  of  the  sheriff's  officer  in  the 
execution  of  this  writ.  The  bailiff,  after  the  arrest,  might 
have  been  justified  in  going  out  of  the  sherifi^s  bailiwick  with 
his  prisoner  in  order  to  convey  him  by  the  most  convenient 
and  safest  route  to  the  gaol  or  place  of  custody  within  the 
bailiwick ;  but,  after  having  surrendered  him  to  the  gaoler  in 
the  bailiwick  in  the  manner  deposed  to,  he  could  not  without 
further  authority  carry  him  out  of  the  bailiwick  without  being 
guilty  of  suffering  an  escape.  It  is  laid  down  by  authority 
that  if  the  sheriff,  or  other  officer,  in  whose  custody  the  defen- 
dant is,  suffer  him  to  go  out  of  the  limits  of  the  prison  for  the 
shortest  time,  although  with  a  keeper,  it  is  an  escape, — 1  Ro,, 
AK,  806;  Arch,  Pr.  v.  1,  p.  462. 

And  in  a  case  where  an  officer  took  the  defendant  from  the 
bailiff's  house  to  his  own  to  enable  the  defendant  to  attend  to 
some  matters  of  business — in  adjudicating  on  a  case  Butler,  J., 
observed,  "  Whenever  the  prisoner  in  execution  is  in  a  different 
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custody  from  that  which  is  likely  to  enforce  payment  of  the 
debt,  it  is  an  escape ;  the  officer  took  the  prisoner  from  the 
bailiff's  house  to  his  own,  and  for  what  purpose  signifies  no- 
thing, he  might  as  well  have  carried  him  to  a  horse  race/' — 
1  B/&  P,  Benton  vs.  Sutton, 

And  again,  we  find  in  S  W,  Bn,  p.  1048,  in  noting  the  diffe- 
rence  between  escape  under  arrest  under  mesne  and  final  pro- 
cess, in  the  latter  case,  if  the  sheriff  voluntarily  permit  the 
prisoner  to  go  at  large,  though  only  for  a  minute,  he  cannot 
afterwards  re- take  him, — per  Asburst,  J., — and  the  same  ruling 
will  be  found  in  ^  T.  R,  17^,— "The  sheriff  hath  no  power  or 
iiuthority  out  of  his  county,"— i?  BoU.  Rep.,  16S,  Plawd.  37. 

I  cannot,  therefore,  find  that  the  sheriff  was  warranted  in  the 
removal  of  the  defendant  from  Burin  to  St.  John's  and  thence 
to  Ferryland,  and  consequently  consider  the  rules  granted  in 
this  matter  should  be  made  on  certain  conditions  which  I  shall 
direct  to  be  inserted  in  the  rule  In  arriving  at  this  decision, 
although  I  am  necessarily  restrained  from  observing  on  the 
merits  of  the  case  on  which  the  judgment  was  obtained  in  the 
court  on  circuit,  I  cannot  refrain  from  stating  that  the  circum- 
stances of  defendant's  imprisonment,  or  inconvenience  or  hard-- 
ship  resulting  thecefrom,  appear  to  be  deserved  and  not  entitled 
to  any  sympathy  or  consideration  at  the  hands  of  those  charged 
with  the  administration  of  justice. 

Mr.  B,  McNeily  and  Mr,  Carty,  for  plaintiff  and  sheriff. 
Mr.  Morison,  for  defendant. 
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1887,  December.    Hon.  Mr.  Justice  Pinsent,  D.C.L. 

Trespata — Damage  to  house  and  ercpa — Setting  fire  to  forest — Act  of  defendant* a 

servant. 

Where  the  defeoilaots  had  gone  into  the  country  and  had  left  a  boy  to  make  in  a 
lire,  directing  him  to  light  the  same.  The  boy,  exercising  his  judgment,  had 
kindled  the  fire  in  the  woods,  and  not  on  the  road,  as  directed.  The  fire  almost 
immediately  caught  the  woods  and  ultimately  spread  to  the  plaintiff's  house 
and  crops,  which  it  destroyed.  In  an  action  for  damages,  it  was  contended 
there  was  no  liability,  in  that  there  was  no  proof  of  negligence,  and  that  the 
act  was  the  act  of  the  servant,  not  within  the  scope  of  his  authority. 

ffeld—That  the  defendants  were  responsible  for  the  act  of  their  servant,  the 
lighting  of  the  fire  being  within  the  scope  of  his  authority,  the  manner  of  doing 
it  was  not  to  affect  the  rights  of  the  plaintiff.  The  fact  of  the  woods  catching 
on  fire  was  a  presumption  of  negligence. 

These  were  similar  cases  by  different  plaintiffs  against  the 
same  defendants  for  the  destruction  of  their  houses  and  crops, 
situate  on  a  clearing  lately  made  on  the  new  South  Pond  road. 

It  appeared  that  on  the  second  of  August  the  defendants 
went  into  the  country  shooting ;  they  took  with  them  a  boy  to 
attend  to  their  horse  and  to  light  a  fire.  When  they  left  the 
road  for  the  woods,  they  left  the  boy  in  charge  of  the  horse, 
and  directed  him  to  light  a  fire  when,  upon  their  return,  he 
should  bear  them  fire  two  guns ;  they  pointed  out  to  the  boy 
a  place  in  the  middle  of  the  road  as  the  best  place  for  making 
the  fire.  Defendants  on  their  return  accordingly  fired  these 
guns,  and  the  boy  set  light  to  the  fire,  which  he  had  laid  in 
what  he  considered  a  better  place  than  the  road  itself,  viz.,  in 
a  small  open  space  inside  the  woods  and  off  the  road.  He  had 
at  first  laid  the  fire  on  the  road  as  he  had  been  directed  by  his 
employers,  but  thinking  it  to  be  too  much  exposed  to  the  wind 
there,  be  had  shifted  it ;  it  was  blowing  hard  that  day ;  the  fire 
almost  immediately  caught  the  woods  and  became  uncontrol- 
able  by  the  boy  and  by  the  defendants,  who  shortly  came  upon 
the  scene  and  did  their  utmost  to  stop  it.  It  raged  for  some 
days,  and  on  the  second  day  of  its  burning  reached  the  houses 
of  the  plaintiffs,  more  than  three  miles  away,  destroying  them 
and  also  some  small  crops.  One  plaintiff  valued  his  loss  at 
nearly  £80  and  the  other  at  £40,  while  the  defendants  upon 
this  point  had  evidence  to  the  effect  that  the  houses  were 
worth  about  £10  each  and  the  crops  SOs.  The  defendants  had 
been  taken  before  the  magistrate  under  the  local  statute  and 
fined  nominally  ten  shillings  and  twenty  shillings,  the  plaintiffs 
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being  left  to  their  civil  remedy.  It  appeared,  too,  that  the  de- 
fendants were,  with  other  people  in  the  locality,  active  for  some 
days  in  endeavouring  to  extinguish  the  fire  in  the  woods.  There 
were  several  more  distant  fires  in  the  woods  about  the  same 
time. 

At  the  close  of  the  evidence  the  judge  said  that  he  was  sen- 
sible of  the  hardship  of  this  case,  no  matter  how  the  judgment 
went — if  for  the  plaintiffs  the  defendants  would  suffer  severely, 
when  certainly  they  were  free  from  any  injurious  intention  and 
their  conduct  had  been  meritorious  after  the  fire  commenced  ; 
on  the  other  hand,  the  act  of  their  servant  in  executing  their 
order  had  caused  the  plaintiffs  very  serious  injury ;  and  if  they 
were  held  not  to  be  liable  for  thaty  the  plaintiffs  would  be  with- 
out redress,  and  his  lordship  left  the  parties  imtil  the  morning 
to  consider  his  suggestion  of  an  amicable  arrangement. 


The  parties  not  having  arrived  at  a  settlement,  the  judge,  in 
pronouncing  judgment,  said  that  he  had  carefully  considered 
the  position  put  by  Mr.  Horwood  for  the  defendants,  viz.,  that 
there  was  no  proof  of  negligence,  and  that  the  act  was  that  of 
defendants'  servant,  not  within  the  scope  of  his  authority  and 
in  contravention  of  their  orders  in  not  putting  the  fire  in  the 
place  directed  by  them  While  the  court  was  free  to  admit 
that  the  defendants  acted  without  any  wilfully  negligent  or 
mischievous  intent,  and  to  concede,  as  one  of  the  defendants 
said,  that  it  was  to  his  interest  to  preserve  the  woods  rather 
than  to  be  a  party  to  any  act  to  destroy  them  ;  the  defendants 
must  be  held  responsible  for  the  act  of  their  servant  who  was 
employed  by  them  to  light  a  fire,  and  within  the  scope  of  whose 
authority  the  doing  so  therefore  was.  His  disobedience  to  his 
employers'  orders  as  to  the  manner  of  doing  it  was  not  a  ques- 
tion to  afl'ect  the  plaintiff's  right  of  recovery,  and  the  court 
doubted  whether  the  boy's  discretion  as  to  the  place  was  not 
better  than  theirs.  The  question  then  remained  whether  there 
was  negligence.  In  the  opinion  of  the  court,  the  very  fact  of 
the  woods  catching  fire  raised  the  presumption  of  negligence ; 
but,  moreover,  the  boy  was  left  to  discharge  the  duties  of  both 
looking  after  a  horse  and  lighting  and  attending  to  a  fire — and 
that  on  a  windy  day  in  a  season  described  by  one  of  the  defen- 
dants as  "  a  terrible  summer  for  fires."  It  was  indiscreet  to 
light  a  fire  in  such  a  place,  and,  moreover,  the  defendants 
should,  at  least  under  the  circumstances,  not  have  caused  it  to 
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done  until  they  themselves  were  present  and  could  control  it. 
The  defendants  must  be  held  liable;  but  in  considering  the 
damages  the  court  would  regard  their  cases  as  moderately  as 
possible,  and  would  assess  the  damages  in  one  case  at  880,  and 
in  the  other  at  $60 ;  and  hoped  that  the  decision  in  these  cases 
would  act  as  a  wholesome  warning  in  preventing  the  constant 
recurrence  through  carelessness  of  destructive  forest  fires. 

3£r,  Emerson,  for  plaintiffs. 
Mr,  Horwood,  for  defendants. 


QUEEN  r.  BEOWN,  et.  al. 
1887,  December,  Hex.  Mk.  Justice  Pinsent,  D.(;.L. 

Larceny — Fisherman^ Shareman —  Undivided  share. 

Three  prisoners  being  hi  custody  for  larceny  for  forcibly  taking  their  undiviileil 
share  of  fish.    The  juilge,  in  discharging  them, 

Held — That  sharenien  in  the  fishery  liad  no  right  to  take  possession  of  their 
assumed  share  of  the  voyage,  during  its  continuance,  or  at  any  time  till  set 
apart  for  them,  and  they  would  be  liable  criminally  if  by  force  or  stealth  they 
took  their  undivided  share. 

Three  men  (sharemen)  being  in  custody  on  the  magistrate's 
committment  for  larceny  in  forcibly  taking  tish  which  they 
claimed  to  be  their  share  of  the  voyage,  and  the  Crown  officer 
considering  it  inexpedient  to  prosecute  them,  as  it  appeared 
the  master-voyage  (as  he  said  from  fear)  had  weighed  out  the 
fish  to  them,  and  the  value  of  the  fish  tiiken  was  not  very  great. 

The  judge,  in  discharging  the  men,  said  that  to  prevent  any 
false  impression  which  might  arise  from  the  merciful  discretion 
of  the  Crown  in  this  instance,  he  desired  it  to  be  clearly  under- 
stood, so  that  these  men  and  others  might  not  hereafter  be  in 
ignorance  of  what  he  conceived  to  be  the  law,  that  sharemen 
in  the  fishery  had  no  right  to  take  possession  of  their  assumed 
shares  of  the  voyage  during  its  continuance,  nor  at  any  time 
until  and  unless  it  was  set  apart  for  them.  Their  shares,  or 
the  value  of  them,  represented  wages  which  they  might  never 
earn,  or  might  forfeit,  and  which  were  subject  in  the  first  place 
for  the  accounts  for  supplies  issued  to  them.  Their  interests 
were  already  carefully  secured  by  the  law  which  made  them 
preferential   creditors,  and  also   enabled   them  to  follow  the 
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value  of  the  produce  of  the  voyage  in  the  hands  of  the  re- 
<;eiver,  and  they  would  be  liable  criminally  if  they  by  force  or 
stealth  took  their  undivided  fish  from  the  planter  or  employer. 
Any  other  position  would  be  destructive  of  all  confidence  be- 
tween the  various  classes  employed  in  the  fishery,  and  be  des- 
tructive of  their  mutual  interests. 


COOK  V.  STABB  and  EOCHR 
1888,  Januai*y.  Hon.  Mr.  Justice  Pinsent,  D.O.L. 

Master  and  servant — Contract — Breach — Dismissal — Damoffes, 

The  defendants,  lobtjter  packers,  engaged  the  services  of  the  plaintiff  in  the  month 
of  June  as  Hnperinteudent  of  one  of  their  lobster  factories,  giving  him  control 
of  the  factory  and  fishermen.  In  July  he  was  dismissed  by  a  note  from  one  of 
the  defendants  on  the  grounds,  amongst  others,  of  his  refusal  to  cease  "  taking 
account  of  lobsters  **  where  a  man  had  been  appointed  by  defendants  to  do  this 
special  work,  under  the  plaintiff.  In  an  action  for  wrongful  dismissal,  in  which 
the  refusal  to  obey  the  orders  referred  to  was  not  denied, 

Held-^ThAi  the  refusal  was  justified,  in  that  the  servant  was  superintendent  of 
the  factory  and  fishermen,  that  in  the  successful  carrying  out  of  his  duties,  his 
own  business  reputation  was  at  stake,  and  any  interference  with  him  was  a 
breach  of  agreement  by  the  defendants. 

The  trial  of  this  case  was  held  before  me  partly  in  the  Bay 
of  Islands,  and  was  concluded  in  St.  John's  after  further  evi- 
dence taken  under  commission  had  been  returned. 

The  action  is  taken  to  recover  damages  for  wrongful  dismis- 
sal of  the  plaintiff  from  the  service  of  the  defendants,  trading 
as  Stabb  &  Co.  The  facts  are,  shortly,  these :  The  defendants 
purposing  to  establish  a  lobster  factory  at  Crabb*s  Brook,  in  the 
Bay  of  Islands,  made  overtures  to  the  plaintifT  to  become  their 
superintendent,  and  to  aid  them  in  choosing  the  site  and  put- 
ting the  establishment  in  working  order.  The  plaintiff  accepted 
their  offer,  and  entered  into  their  service  in  April  last.  He 
continued  therein  until  the  8th  of  July,  when  he  was  dismissed 
by  the  defendant,  Eoche.  In  June  only  the  terms  of  the  agree- 
ment between  the  parties  had  been  reduced  to  writing,  and  were 
to  the  effect  that  plaintiff  was  to  serve  the  defendants  "in  the 
capacity  of  superintendent  of  their  lobster  factory  at  Crabb's 
Brook ;"  his  duties  being  "  the  control  of,  the  preparing  and 
canning  of  lobsters,  and  the  people  engaged  thereat,  as  well  as 
the  lobster  fishermen,"  and  it  was  stipulated  that  he  should 
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^'  from  time  to  time,  advise  and  consult  with  either  member  of 
the  firm  present,  respecting  any  changes  or  outlays  that  he  or 
they  may  consider  necessary."  The  plaintiff's  salary  was  to  be 
fifty  dollars  per  mouth,  and  good  mechanic's  board,  and  the 
Agreement  was  to  be  in  force  to  the  end  of  the  lobster  season, 
which  would  be  about  the  middle  of  October  or  the  first  of 
November.  On  the  8th  of  July,  Eoche  being  the  managing 
partner  of  the  lobster  business  of  the  defendants,  discharged 
plaintiff  from  their  service  by  a  letter  in  terms  following: 
-"Tour  refusal  to  carry  out  our  instructions  relative  to  the  dis- 
missal of  Boland  Cook,  also  your  non-compliance  with  our 
distinct  orders,  with  respect  to  taking  account  of  lobsters  after 
having  been  told  that  a  man  had  been  appointed  for  that  pur- 
pose, and  that  we  did  not  wish  you  to  do  so,  seems  to  us  as  if 
you  have  decided  to  ignore  any  and  all  authority  of  your  em- 
ployers, now  as  in  the  past."  The  letter  concluded  by  inform- 
ing the  plaintiff  that  he  is  dismissed  from  defendants*  service. 

At  the  trial  the  defendants  set  up  other  complaints  against 
the  plaintiff,  but  I  attach  no  importance  to  them,  as  they  were 
not  originally  relied  upon  as  the  cause  of  discharge,  and  mainly 
arose  before  the  agreement  was  reduced  to  writing  and  execu- 
ted by  the  parties ;  and,  moreover,  consisted  in  great  measure, 
of  frivolous  bickering  and  disputes  between  the  plaintiff  and 
the  defendant,  Iloche. 

With  regard  to  the  causes  of  dischai*ge  alleged  in  writing  on 
the  8th  of  July,  I  find  that  the  first  is  unsustained  by  the  evi- 
dence. In  the  first  place  it  appears  to  be  very  doubtful  whe- 
ther the  dismissal  of  Roland  Cook  (a  competent  sealer  of  cans) 
was  justifiable  or  consistent  with  the  due  conduct  of  the  busi- 
ness ;  and  secondly,  it  appears  that  the  plaintiff  did  convey  to 
him  the  directions  of  the  defendant  Eoche,  that  there  was  no 
longer  any  work  at  the  factory  for  him ;  and  he  ceased  to  do 
work  there  for  the  defendants.  The  second  alleged  cause  for 
plaintifl*'s  discharge  is  of  a  more  serious  character  and  more 
difficult  of  decision. 

If  this  had  been  the  case  of  an  ordinary  servant,  I  should 
have  had  no  hesitation  in  saying  that  one  wilful  and  deliberate 
act  of  disobedience  would  justify  dismissal. 

This,  however,  is  the  case  of  a  superintendent  or  manager, 
invested  with  the  control  of  the  factory  and  the  fishermen ;  a 
man  whose  peculiar  business  or  profession  such  euiplovuient 
was,  who  had  been  employed  because  of  his  long  and  succes- 
ful  experience,  and  whose  very  name  stood  so  high  in  the  busi- 
R 
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uess  that  it  was  used  on  the  labels  of  the  packages  as  a  gua- 
rant  e  of  superiority. 

He  swears  that  for  him  to  take  an  account  or  tally  of  the 
lobsters  was  necessary  to  the  satisfactory  prosecution  of  the 
business — he  required  to  know,  day  by  day,  and  immediately 
upon  the  arrival  of  the  boats,  the  quantities  and  quality  of  the 
lobsters  landed,  so  that  he  might  know  the  causes  of  deficiency, 
if  any,  and  give  instructions  for  better  management.  He.  more- 
over, adds  that  his  reputation  and  his  future  good  name  and 
value  wure  dependent  upon  his  success,  and  that  he  regarded 
any  interference  with  him  in  these  matters  as  a  breach  of  the 
defendant's  agreement  with  him. 

The  defendants,  on  the  other  hand,  claim  that  it  was  their 
right  as  proprietors  to  control  the  business  in  any  manner  they 
liked,  and  that  they.  (»r  at  least  the  defendant  Eoche,  preferred 
and  considered  it  better  for  the  business  that  the  plaintifl* 
should  remain  in  the  factory  at  all  times,  and  not  attend  to 
the  counting  of  the  lobsters  on  delivery. 

I  am  disposed  to  take  the  plaintiff's  view  of  this  question  ; 
I  read  his  agreement  as  giving  him  the  control  and  manage- 
ment of  these  det:iils ;  and  were  a  jury  engaged  in  this  case 
I  should  put  it  to  them  whether  the  conduct  of  the  plaintiff  in 
this  particular  was  in  the  bona  fide  exercise  of  a  reasonable 
and  sound  discretion,  or  whether  it  was  the  effect  of  caprice 
and  wilful  and  unnecessary  rejection  of  the  defendant  lloche's 
advice.  I  believe  any  jury  would  find  in  his  favor  Moreover, 
I  am  of  opinion  that  if  the  judgment  of  Koche  was  in  this 
parricular  to  be  preferred  to  that  of  Cook,  the  former  was 
much  too  hasty  in  discharging  the  latter,  upon  less  than  a 
day's  notice,  and  upon  the  first  occasion  of  a  difference  in  their 
modes  of  operation  in  this  respect. 

The  plaintiff  is,  in  my  opinion,  entitled  to  recover  damages, 
which,  after  deducting  the  defendant's  account  and  making 
some  allowance  for  time  left  at  his  disposiil,  and  which  he 
might  have  turned  to  some  profitable  account,  I  assess  at  SI  20. 

Mr,  R,  McXcily  and  Mi\  Carty  for  plaintiff. 
^f)\  Gnrne  for  defendants. 
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1888,  Febm^ry.     Pinsent,  J. ;  Little,  J. ;  Cakteu,  C.  J. 

Frtrafjative  of  Crown — Petition  of  right — Tenure  of  office— Servants  of  Crown— 

Dismissal. 
Untler  "Claims  agaiust  the  Government  Act,"  which  Act  supercedeH  the  old 
practice  of  "Petition  of  Right,"  the  petitioner  sued  the  Newfoiindlaud  Gov- 
enimeut  for  breach  of  an  alleged  agreement  in  depriving  him  of  an  office  which 
he  hail  held  temporarily  under  an  acting  ap{K>intinent,  and  which,  it  had  been 
agreed,  he  was  to  have  i)ermanently.  The"  retainer  by  the  Government,  that 
l>etitioner  ac;ted  and  performed  the  dniies  for  four  ye  irs  and  was  paitl  by  legis- 
lative sanction,  was  atl nutted. 

Held — That  petitioner  hatl  no  right  of  action  ;  that  a  Colonial  Government  is  on 
the  same  footing  as  Her  Majesty's  Government  as  to  the  employment  and  dis- 
niisiial  of  servants  of  the  Crown,  who,  in  the  absence  of  special  agreement, 
hold  their  offices  during  the  [deasure  of  the  Crown. 

Tfie  petition  in  this  case  sets  out  that  the  plaintiff',  being  an 
honorary  justice  of  the  peace,  and  David  Candow,  Esq.,  stipen- 
diary magistrate  at  Bona  vista,  having  become,  from  permanent 
and  incurable  illness,  incapable  of  discharging  the  duties  of  his 
office,  the  Government,  in  the  month  of  May,  1882,  "  by  their 
officer,  in  that  behalf  appointed  and  authorized,  in  considera- 
tion of  the  petitioner's  undertaking  to  act  as  stipendiary  magis- 
trate for  the  district  of  Bonavista,  and  to  discharge  and  perform 
the  duties  of  that  office,  at  and  for  an  annual  salary  of  one-third 
of  the  salary  provided  for  such  stipendiary  magistrate  until  the 
said  David  Candow  should  be  provided  for  by  pension  or  other- 
wise, or  until  the  decease  of  the  said  David  Candow,  whichever 
event  should  first  happen,  contracted  and  agreed  with  petitioner 
(upon  the  happening  of  either  of  the  above  mentioned  events) 
to  appoint  him  upon  the  usual  terms  upon  which  such  officers 
are  appointed,  to  wit,  for  life,  or  during  good  behaviour,  stipen- 
diary magistrate  for  Bonavista." 

The  petitioner  alleges  that,  relying  upon  such  undertaking, 
he  discharged  and  performed  the  duties  of  stipendiary  magis- 
trate until  the  month  of  November,  1886,  and  that  he  was 
ready  and  willing  to  continue  to  fulfil  those  duties,  but  that 
the  Government  dismissed  him  and  appointed  Thomas  Stabb, 
Esq.,  to  be  stipendiary  magistrate  for  Bonavista.  The  peti- 
tioner claims  that  he  is  entitled  to  damages  or  compensation 
for  his  wrongful  deprivation  by  the  Government  of  this  office,. 
or  rather  for  breach  of  agreement  on  the  part  of  the  Govern- 
ment in  not  giving  him  the  permanent  appointment. 

The  petition  contains  a  further  claim  at  the  rate  of  $100  per 
annum  for  services  as  commissioner  for  the  distribution  of  poor 
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relief,  the  duties  of  which  office  appear  to  have  been  previously 
performed  by  the  stipendiary  magistrate  without  any  special 
remuneration. 

Upon  this  slate  of  facts  the  petitioner  seeks  in  this  proceed- 
ing to  recover  a  judgment  of  this  court  for  damages,  under 
chapter  29,  consolidated  statutes,  entitled  "  Of  the  recovery  of 
claims  ex  contractu  against  the  Government." 

This  enactment  prescribes  proceedings  by  petition,  answer 
and  other  pleadings,  and  for  the  taking  of  evidence,  hearing 
and  judgment  similar  to  those  pursued  on  the  equity  side  of 
this  court.  The  judgment,  if  in  favor  of  the  petitioner,  is  to 
be  certified  to  the  Colonial  Secretary  by  the  clerk  of  the  court, 
and  to  be  carried  into  effect  by  the  Government  either  by  pay- 
ment out  of  the  general  revenue  of  the  colony  or  by  the  per- 
formance of  any  act  which  may  be  directed,  and  judgment  for 
the  payment  of  monies  may  be  enforced  by  process  of  execu- 
tion against  the  monies,  lands  and  effects  of  the  Government, 
as  in  ordinary  cases  between  party  and  party. 

The  present  case  involves  a  demiuid  considerable  in  amount 
and  important  in  principle. 

There  have  been  several  claims  for  adjudication  by  this  court 
under  the  enactment  by  \'irtue  of  which  this  proceeding  is 
taken  by  the  present  petitioner,  but  none  pi-ecisely  similar  in 
character,  and  it  appears  to  mc  that  the  case  is  such  a  one  as 
calls  in  more  than  common  degree  for  a  judicial  exposition  of 
that  enactment  and  of  the  nature  of  the  claims  which  may 
be  preferred  under  it. 

Prior  to  the  passing  of  the  Act  now  incorpomted  with  the 
consolidated  statutes,  there  was  no  mode  of  proceeding  against 
the  Crown  except  in  the  ancient  manner  of  petition  of  right, 
which  required  the  royal  assent  endorsed  upon  it  by  the  sign- 
manual  of  the  Sovereign,  l)efore  any  judicial  proceedings  could 
be  taken. 

The  last  case  of  that  kind  in  this  colony  was  Archibald  vc. 
The  Qimn  for  recovery  of  compensation  for  service.*  ])erformed 
as  a  commissioner  for  awarding  compensation  for  damages  oc- 
casioned by  riot,  in  which  the  petitioner  had  to  make  applica- 
tion to  the  Queen  and  obtain  the  endorsement  that  "  Kight  Ije 
done  in  Our  Supreme  Court."  This  was  given  and  the  claim 
was  settled  and  never  came  on  for  trial. 

This  mode  of  procedure  being  inconvenient  and  dilatory  the 
le;:islature  passed  the  "Claims  a<^ainst  the  Government  Act," 
which  oiiaMos  a  complainant  against  the  Government  or  any 
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pablic  department  to  prefer  bis  claim  for  adjudication  without 
leave  first  obtained. 

As  I  understand  this  enactment,  it  effected  no  change  in  the 
law  otherwise  than  to  provide  a  new  mode  of  practice  and  pro- 
cedure for  the  prosecution  of  claims  which  must  otherwise 
have  been  made  the  subject  of  petition  of  right.  It  imposed 
no  new  l^al  obligations  upon  the  Government  to  do  or  per- 
form or  pay  anything  to  which  it  would  not  have  been  called 
upon  to  respond  under  petition  of  right.  It  conferred  upon 
claimants  no  greater  rights  than  they  would  have  had  without 
it,  except  the  improved  remedy  by  which  their  claims  might 
be  preferred  and  determined  in  a  court  of  law. 

The  petitioner  in  this  case  relies  upon  an  alleged  contract 
with  the  Government  (he  being  a  justice  of  the  peace)  for  his 
acting  in  the  place  of  the  then  actual  stipendiary  magistrate  at 
Bonavista,  and  discharging  so  far  as  a  justice  of  the  peace  can, 
the  duties  of  that  office,  in  consideration  of  which  he  was  to  re- 
ceive an  amount  equal  to  a  third  of  the  regular  salary  of  ma- 
gistrate, with  the  promise  of  appointment  to  that  office  upon 
full  salary  whenever  it  might  next  become  vacant. 

The  petitioner,  in  his  evidence,  explains  that  upon  the  strength 
of  this  agreement  he  made  other  arrangements  with  regard  to 
his  practice  as  a  medical  practitioner,  and  took  a  partner  who 
divides  the  business  with  him. 

In  proof  of  the  alleged  contmct  with  the  Government,  the 
plaintiff  deposes  to  oral  proposals  being  made  to  and  accepted 
by  the  attorney  general  of  the  day  (who  was  also  premier),  and 
who,  having  been  examined  as  a  witness  in  this  cause,  confirms 
this  evidence,  and  besides  that  gentleman,  the  plaintiff  called 
the  colonial  secretary  of  that  time  to  support  his  statement. 

The  latter  official  seems  to  have  had  no  peraonal  connection 
with  the  original  arrangement  except  through  his  being  party 
to  a  minute  of  Council,  which  is  said  to  have  contained  it. 

To  the  proof  of  this  minute  of  Council  the  present  attorney 
general,  appearing  for  the  Crown,  objected. 

Then  there  are  the  undisputed  facts  that  the  plaintiff  was 
employed  to  act  for  Mr.  Candow,  that  he  did  so  act  until  the 
appointment  of  Mr.  Stabb,  and  that  he  received  the  pay  agreed 
upon,  the  legislature  annually  passing  a  vote  to  indemnify  the 
Governor  for  the  amount  paid,  thus :  "  To  Dr.  John  Skelton, 
salary  as  magistrate  at  Bonavista,  $276.67." 

It  seems  that  the  plaintiff  has  been  regularly  paid  for  his  full 
term  of  service  as  magistrate,  the  amounts  agreed  upon,  and  the 


246         SKELTON  v.  GOVERNMENT  OF  NFLlJ. 

question  remains  on  this  head  whether  he  can  now  recover  da- 
mages or  a  sum  in  the  nature  of  damages  because  of  the  action 
of  the  Government  in  appointing  some  other  person  to  the  office 
of  stipendiary  magistrate  at  Bonavista. 

It  appears  that  Mr.  Candow  was,  at  the  time  of  Mr.  Stabb's 
appointment,  and  is,  yet  living,  and  it  does  not  appear  whether 
he  has  been  pensioned  or  not,  and  his  decease  or  retirement 
upon  a  pension  were  conditions  precedent  to  the  plaintift'  being 
appointed  to  succeed  him. 

This,  however,  would,  I  think,  make  no  difference,  as  if  the 
facts  here  constitute  a  contract  of  the  nature  set  up  by  the 
plaintiff  the  principle  applicable  to  other  contracts  would  apply, 
that  where  a  party  has  rendered  liimself  incapable  of  perform- 
ing an  act  which  is  to  be  executed  in  future,  an  action  by  the 
person  injured  will  thereupon  lie  against  him  for  the  breach  of 
the  contract. 

With  regard  to  the  minutes  of  Council,  I  am  of  opinion  that 
they  are  not  of  themselves  evidence  of  a  contract  —  that  they 
are  a  mere  ex  parte  note  or  register  of  acts  and  proceedings  of 
the  Executive,  or  of  intentions  of  the  Executive  which  may 
never  take  form  or  be  carried  out ;  that  they  are  simply  unila- 
teral in  their  nature  and  of  such  a  character  in  other  respects 
that  their  disclosure  should  not  be  enforced  by  a  court  of  jus- 
tice ;  and  if  discovery  of  the  original  minutes  should  not  be 
enforced  it  is  plain  that  secondary  evidence  of  their  contents 
is  inadmissible. 

We  must  look,  therefore,  to  other  sources  for  proof  of  the 
alleged  contract — to  facts  and  proceedings  to  which  the  peti- 
tioner and  the  Government  were  both  parties,  and  see  how  far 
they  were  and  are  legally  responsible  to  each  other. 

The  present  Attorney  General,  in  his  answer  to  the  plaiutifTs 
petition,  denies :  (1 )  The  alleged  agreement ;  (2)  That  any  officer 
of  the  Government  had  or  could  have  power  or  authority  to 
enter  on  behalf  of  the  Government  into  any  such  contract  or 
iigreement. 

There  can  be  no  doubt  about  the  plaintiff's  retainer  by  the 
Government  to  perform  certain  official  duties — this  is  in  evi- 
dence from  the  fact  that  he  acted  and  that  he  discharged  those 
duties  for  a  period  of  four  and  a  half  years  with  the  knowledge 
and  consent  and  under  the  pay  of  the  Government,  and  with 
legislative  sanction. 

But  the  claim  upon  which  we  have  to  pass  judgment  is  that 
which  springs  from  the  latter  part  of  the  alleged  contract — 
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that  to  appoint  the  plaintiff,  on  the  happening  of  certain  events, 
to  the  office  in  which  he  was  temporanly  employed. 

I  concur  with  the  answer  of  the  Attorney  General  that  no 
officer  of  a  Government  possesses  the  authority  to  enter  into 
any  agreement  on  its  behalf  for  the  bestowal  of  future  office ; 
and  I  am  of  opinion  that  the  executive  itself  has  no  power  to 
delegate  any  such  authority ;  yet  more,  I  think  it  is  manifest 
that  a  ministry,  until  the  executive  Government  shall  have 
actually  conferred  an  office  by  the  regular  constitutional  mode 
or  by  the  action  of  the  supreme  authority,  cannot  and  does 
not  in  a  legal  sense  bind  itself  or  the  Government. 

To  hold  that  an  executive  should,  under  any  circumstances, 
be  bound  for  such  purposes  by  the  action  of  one  of  its  mem- 
bers, or  by  an  officer  of  the  Government,  would  be  to  counten- 
ance a  practice  fraught  with  infinite  danger,  and  at  variance 
with  every  constitutional  principle,  and  with  the  effect  of 
bringing  down  to  the  level  of  the  commonest  contract  of  bar- 
gain and  sale,  the  appointment  to  any  public  office  of  the 
highest  degree  of  importance  and  responsibility.  I  am,  for 
similar  reasons,  of  opinion  that  no  such  contracts,  having  a 
future  operation,  can  be  made  by  the  executive  itself. 

But  if  an  executive  promise  (for  it  is  not  a  contract)  were 
made,  and  were  to  culminate  in  a  regular  commission  to  office, 
it  will  be  seen  that  it  does  not  rest  with  any  court  to  award 
<jompensation  to  its  holder  for  deprivation  or  loss  of  office ;  how 
much  less  then  for  breach  of  promise  to  bestow  one ! 

The  commission  itself  is  not  a  contract  or  agreement  in  the 
ordinary  sense  of  the  word,  it  is  something  bestowed  or  con- 
ferred at  the  pleasure  of  the  Crown — subject  to  be  altered  or 
superseded,  as  the  exigencies  and  interests  of  the  public  service 
require. 

The  Sovereign  is  the  fountain  of  honor,  of  office  and  of  privi- 
lege, and  consequently  the  making  and  disposing  of  offices  is  a 
prerogative  of  the  Crown,  "  and  as  the  King  may  create  new 
titles,  so  may  he  create  new  offices ;  but  with  this  restriction, 
that  he  cannot  create  new  offices  with  new  fees  annexed  to  them, 
nor  annex  new  fees  to  old  offices,  for  this  would  be  a  tox  upon 
the  subject  which  cannot  be  imposed  except  by  Act  of  Parlia- 
ment."    (1  Blackstone,  272,) 

•'Offices  of  public  trust  cannot  be  granted  for  a  term  of 
years,  especially  if  they  concern  the  administration  of  justice." 
"  Neither  can  any  judicial  office  be  granted  in  reversion ;  because 
though  the  grantee  may  be  able  to  perform  it  at  the  time  of  the 
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grant,  yet  before  the  office  falls  he  may  become  unable  and  in^ 
sufficient."    (2  Blackstone,  37 L) 

Offices  may  be  granted  at  will  of  which  there  are  many  in- 
stances; and  it  is  a  general  common  law  rule  upon  which, 
however,  various  exceptions  have  been  supported  by  statute, 
(e.  g.,  the  judges  of  the  Superior  Courts)  [that  the  King  may 
terminate  at  pleasure  the  authority  of  officera  employed  by  His 
Majesty." 

In  the  colonies  the  Royal  prerogative  is  exercised  by  the 
Governor;  and  his  commission,  for  employments  requiring  a 
commission  and  his  alone  (under  the  great  seal  regularly,  or  his 
own  seal  in  some  cases)  whether  constitutionally  or  in  courts  of 
justice  is  the  only  evidence  of  appointment  to  office  which  we 
can  recognize. 

The  Royal  Letters  Patent  of  the  Governor  of  this  colony  em- 
powera  him  to  appoint  ''  in  our  name  and  on  our  behalf  all  such 
judges,  commissioners,  justices  of  the  peace  and  other  necessary 
officers  and  mini8ters,[as  may  be  lawfully  constituted  or  appoint- 
ed by  us,"  and  by  the  instructions,  *'  all  commissions  granted  by 
our  [said  Governor  shall,  unless  otherwise  provided  by  law,  be 
granted  during  pleasure  only." 

Our  attention  has  been  called  to  the  Royal  Letters  Patent  of 
several  Governora  of  this  colony,  in  reference  to  their  powers 
of  removal  or  suspension  from  office.  Since  the  year  1864  the 
clause  relating  to  their  authority  in  this  respect  reads  thus : — 

"  We  do  further  authorize  and  empower  our  said  Governor,  so  far  as  we 
lawfully  may,  upon  sufficient  cause  to  him  appearing,  to  remove  from  his 
office  or  to  suspend  from  the  exercise  of  the  same  any  person  exercising 
any  such  office  or  place  within  our  said  colony,  under  or  dv  virtue  of  any 
commission  or  warrant  granted  or  which  may  be  granted,  by  us  in  our 
name,  or  under  our  authority." 

Prior  to  this  time,  the  Governor  was  empowered  to  suspend 
only,  and  he  was  by  instructions  directed  particularly  as  to  the 
mode  of  proceeding  to  be  observed  towards  the  suspended  officer, 
and  he  was  required  to  transmit  all  proceedings  to  the  Secretary 
of  State. 

The  Governor's  commission  and  instructions  have,  with  the 
greater  liberty  and  more  nearly  absolute  control  possessed  by 
the  executive  government  under  the  responsible  system,  been 
much  modified,  and  the  power  of  removal  from  office  generally 
is  practically  absolute.  A  memorable  instance  of  which  in  this 
colony  is  to  be  found  in  the  case  of  Mr.  Tobin,  who  being  dis- 
missed from  the  office  of  financial  secretaiy,  and  at  the  same 
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time  from  the  legislative  council,  appealed  to  Her  Majesty,  with 
the  result  that  the  local  executive  was  left  to  its  own  action 
touching  the  civil  service  of  the  colony,  while  it  was  held  that 
there  was  no  authority  to  touch  Mr.  Tobin  in  his  seat  as  a  mem- 
ber of  the  legislative  council,  appointed  by  the  Crown. 

Under  no  circumstances,  however,  did  any  right  of  action  lie 
in  a  court  of  law  on  the  part  of  an  aggrieved  individual  for 
neglect  or  "/iolation  of  these  instructions.  They  are  in  their 
nature  matters  directory  for  which  Governors  and  executives 
are  responsible  to  the  Crown,  but  for  breach  of  which  they  are 
not  amenable  in  a  court  of  common  law ;  they  form  no  part  of 
a  personal  contract  between  the  Grown  and  its  officer. 

In  ex  parte  liobertson,  11  Moore,  P.  C,  S8S,ix  case  in  which  the 
appellant,  a  commissioner  of  Crown  lands  in  New  South  Wales, 
holding  office  during  pleasure  had  been  dismissed,  it  was  ob- 
served in  the  judgment  as  follows: — "  Their  Lordships  are  all 
of  opinion  that  the  practice  of  this  court  is  not  to  enter  into  the 
consideration  of  such  dismissal,  unless  by  the  express  command 
of  Her  Majesty.  They  do  not  enter  into  consideration  of  such 
acts  as  are  done  by  the  Governor  and  council  of  a  colony,  in  the 
exercise  of  the  power  and  authority  committed  to  them  whereby 
they  diBmiss  persons  from  holding  situations  in  that  colony, 
they  holding  them,  not  by  any  patent  right,  but  simply  and 
only  during  the  pleasure  of  the  Governor  himself." 

The  judicial  committee  of  the  privy  council  is  a  tribunal 
which  may,  by  command  of  Her  Majesty,  inquire  into  causes  of 
dismissal  of  a  Government  officer,  and  by  virtue  of  the  preroga- 
tive he  might  be  restored :  but  this  court,  and  no  court  of  com- 
mon law  possesses  any  such  power  or  right  of  inquiry. 

If  the  present  case  were  one  of  legal  contract,  capable  of  being 
dealt  with  by  this  court,  I  should  have  no  doubt  about  the  ap- 
plication as  a  remedy  of  the  "  claims  against  the  Government 
act "  to  this  class  of  case. 

In  the  judgment  of  Mr,  JvMice  Blackburn,  (Thomas  vs.  the 
Queen,  L.  K  10,  B.  31),  the  position  that  a  petition  of  right  will 
lie  for  a  breach  of  contract  resulting  in  unliquidated  damages, 
was  fully  considered,  made  the  subject  of  much  learned  research, 
and  clearly  maintained.  The  Windsor  and  Annapolis  R,  Co.  vs. 
the  Qiieen,  11,  App.  cases,  607,  is  another  and  very  recent  autho- 
rity on  the  same  point,  and  in  delivering  judgment  of  the  privy 
council  Lord  Watson  observes,  "  Their  Lordships  are  of  opinion 
that  it  must  be  now  regarded  as  settled  law  that  whenever  a. 
valid  contract  has  been  made  between  the  Crown  and  the  sub- 
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ject,  a  petition  of  right  will  lie  for  damages  resulting  from  a 
breach  of  that  contmct  by  the  Crown." 

Our  local  legislation  introducing  the  new  practice  expressly 
recognizes  the  same  position  by  providing  for  the  trial  of  "  claims 
arising  ex  contractu"  and  contemplating  and  providing  means 
for  the  recovery  of  damages  for  breach  of  contract. 

But  these  claims  are  such  as  must  bo  strictly  matters  of  con- 
tract and  such  as  but  for  the  immunity  of  the  Crown  from  all 
process,  would  be  the  subject  of  an  action  at  law  or  a  suit  in 
equity. 

By  way  of  example,  there  are  TufnelVs  and  GiarvCs  cases. 
Tufnelly  who  had  been  an  assistant  surgeon  in  the  army,  sta- 
tioned at  Dublin,  proposed  to  the  Secretary  of  State  to  forego 
4ill  further  claims  for  promotion  if  he  received  the  permanent 
medical  appointment  to  the  new  military  prison.  His  ofiTer  was 
Accepted.  He  discharged  the  duties  of  this  office  for  twenty- 
eight  years,  when  he  was  conipulsorily  retired  on  half  pay,  and 
while  he  was  willing  and  able  to  perform  as  usual  the  duties  of 
his  office.  It  was  held  that  the  court  had  no  jurisdiction  on  a 
petition  of  right  or  any  other  proceeding  to  inquire  into  the 
circumstances  under  which  the  suppliant  ceased  to  hold  office, 
and  that  the  office  was  one  tenable  only  durante  bene  placito, — 
(Z.  R,  3  Ch,  Div.  164), 

A  similar  ruling  is  found  in  the  case  of  Grant  rs,  the  Secretary 
of  State  for  India  (L.  JR.,  Q  C.  P.  Div.,  Uo).  This  officer  claimed 
that  he  was  employed  so  long  as  he  was  physically  and  men- 
tally efficient,  and  he  set  up  a  claim  for  damages  for  being  com- 
pulsorily  placed  on  the  pension  list  and  for  the  loss  of  certain 
advantages,  such  as  a  pension  to  his  widow  incident  to  his  office. 
In  commenting  upon  the  plaintiff's  contention  the  learned  judge 
(Grove  J.)  said :  "  If  so,  all  officers  whom  a  jury  might  consider 
to  be  physically  and  mentally  efficient,  could  retiiin  their  places 
in  the  army  notwithstanding  they  were  found  to  be  most  un- 
suitable for  them.  The  consequences  of  such  a  state  of  things 
to  the  well  being  of  the  realm  might  be  most  disastrous." 

To  the  obligation  to  preserve  the  office  of  stipendiary  magis- 
trate at  Bonavista  for  the  plaintiff's  use,  I  might,  assuming  the 
alleged  promise  to  have  been  made,  and  no  good  reason  to  have 
arisen  for  departing  from  it,  apply  the  language  of  Gh^ove,  J,, 
commenting  upon  the  judgment  of  Tindal,  C.  J,,  in  Gibson  vs. 
the  E,  L  Company,  (6  Bing.,  N.  C,  ^53),  "  This  obligation  wants 
the  vinculum  jmns,  although  it  may  be  an  obligation  inforo  con- 
scientice,  a  moral  obligation  which  ought  to  be  imposed,  but  it 
cannot  be  enforced  in  a  court  of  law." 
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In  Gibson's  case  it  was  also  remarked  in  the  judgment,  "  now 
it  is  clear  that  no  action  could  be  supported  against  any  one  to 
recover  the  arrears  of  half  pay  granted  by  the  Crown,  at  least 
unless  the  money  had  been  specifically  appropriated  by  the 
Government  and  placed  in  the  hands  of  the  paymaster  to  the 
account  of  the  particular  officer." 

We  are  called  upon  by  the  plaintiff  in  this  case  to  support 
two  or  three  dangerous,  and  in  my  judgment,  untenable  posi- 
tions ; — one,  which  if  carried  to  its  logical  conclusion,  would  give 
the  right  to  claim,  and  impose  upon  this  court  the  duty  of  award- 
ing damages  to  any  individual  who,  for  instance,  might  receive 
the  pi-omise  of  a  pubhc  situation  by  any  out-going  ministry  only 
to  be  disappointed  by  the  next. 

The  court  cannot  be  too  particular  in  guarding  against  politi- 
cal traffic  of  this  character,  although  I  feel  bound  to  say,  with 
regard  to  this  particular  case,  that  it  seems  to  be  as  unobjec- 
tionable an  instance  of  the  promise  of  prospective  office  as  can 
be  imagined,  made  prudently  at  the  time  and  not  as  a  political 
hargain. 

Another  position  involved  in  the  plaintiff's  claim  is  that  the 
court  should  do  what  the  Crown  cannot  (at  least  without  in- 
demnity) do,  usurp  the  functions  of  the  legislature  and  compel 
payment  of  official  stipends  which  that  legislature  has  not  pro- 
vided, or  correct  and  increase  the  amount  given  when  it  may 
be  considered  insufficient. 

Moreover,  the  Supreme  Court  is  asked  to  place  itself  in  the 
position  of  inquisitor  into  the  discretion  and  integrity  of  gov- 
ernments in  the  regulation  and  control  of  the  public  service, 
for  which  the  executive  alone  is  responsible,  and  in  the  exer- 
cise of  which  it  must  be  guided  from  time  to  time  by  conside- 
rations of  necessity  or  expediency  into  which  it  is  no  part  of 
the  duty  of  a  court  to  inquire,  nor  even  at  times  for  a  Govern- 
ment itself  to  explain. 

The  only  part  of  the  transaction  between  the  plaintiff  and 
the  Government  which  this  court  c^in  entertain  as  a  contractual 
obligation  is  that  for  services  rendered  and  agreed  to  be  paid 
for ;  for  these  services  the  plaintiff  has  been  paid  the  agreed 
remuneration,  the  legislature  has  pronounced  upon  the  amount, 
and  this  court  can  have  nothing  more  to  say  to  it.  As  to  the 
remainder  of  the  alleged  contract,  it  was  contrary  to  public 
policy  idtra  vires  and  void. 

With  regard  to  the  petitioner's  claim  for  compensation  for 
discharging  the  duties  of  poor  commissioner,  upon  the  ground 
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of  au  implied  contract,  arising  out  of  the  failure  of  fulfilment 
of  the  terms  of  his  alleged  agreement  with  the  Government 
with  reference  to  the  magistracy,  we  abstain  at  present  from 
saying  whether  such  a  contract  can  be  discovered  and  defer 
passing  any  judgment  upon  it  Sensible  of  the  hardship  upon 
the  petitioner  of  giving  judgment  absolutely  against  him,  and 
thus  of  casting  the  costs  of  these  proceedings  upon  him,  and  at 
the  same  time  of  the  injustice  which  would  arise  from  the 
Government  having  to  bear  the  entire  costs  when  the  plaintiff 
had  failed  upon  the  main  ground  of  his  complaint,  I  suggest 
the  payment  by  the  Government  of  a  reasonable  sum  upon  the 
claim  of  the  plaintiff  as  poor  commissioner,  each  party  then 
bearing  his  own  costs  of  these  proceedings. 


Hex.  Mr.  Justice  Little: 

The  real  and  substantial  grounds  on  which  the  petitioner 
rests  his  claims,  and  which  are  supported  by  his  testimony, 
may  be  thus  summarily  stated, — that  in  the  year  1862  he  was 
appointed  by  the  Crown  under  a  regular  commission  duly  issued 
to  him,  to  act  as  honorary  justice  of  the  peace  for  the  No:  them 
district  of  this  island ;  and  in  the  yeiir  1882.  during  the  illness 
of  the  stipendiary  magistrate  at  Bonavista,  an  arrangement  or 
agreement  was  made  with  him  on  behalf  of  the  defendant  Grov- 
ernnient  whereby,  as  alleged,  in  consideration  of  petitioner 
agreeing  to  discharge  and  perform  the  duties  attaching  to  the 
office  of  stipendiary  magistrate  for  that  place,  during  the  illnesa 
of  the  then  incumbent,  he,  the  petitioner,  was  to  receive  a  salary 
of  $276.66  per  annum  from  the  Government,  and  on  the  death 
or  retirement  of  the  said  incumbent,  petitioner  was  to  have  a 
plenary  appointment  to  the  office  and  receive  the  regular  annual 
salary  appropriated  thereto  by  the  legislature.  That  in  pursu- 
ance of  that  arrangement  he  assumed  the  discharge  of  the  duties 
of  the  office  and  continued  to  hold  the  position  up  to  his  super- 
cession  in  November,  1886,  by  the  appointment  of  Mr.  Stabb, 
who  was  then  commissioned  by  the  Crown  as  stipendiary  ma- 
gistrate for  the  locality. 

In  connection  with  such  office  as  acting  stipendiary  magis- 
trate, the  petitioner  also  held  the  position  of  poor  commissioner 
for  the  same  period  of  time,  the  duties  of  both  offices  having 
been  in  the  past  combined  and  discharged  by  the  magistrate, 
although  it  does  not  appear  to  have  been  incumbent  on  him  to 
do  so     In  order  to  devote  his  whole  attention  to  the  duties  of 
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these  offices,  the  petitioner,  as  he  alleges,  was  obliged  p*irtially 
to  withdraw  from  attending  to  his  profession  as  a  medical  man, 
and  lost  and  parted  with  a  considerable  portion  of  his  practice, 
and  consequently  diminished  and  lessened  the  income  which  for 
many  years  he  derived  from  the  practice  of  his  profession  in 
that  district.  In  reference  to  the  arrangement  or  agreement 
so  alleged  to  have  been  made  on  the  part  of  the  Government, 
the  evidence  does  not  show,  nor  is  it  assumed  by  the  parties, 
that  any  memorandum,  in  writing,  thereof  was  given  to  the 
petitioner,  or  any  letter  or  communication  embodying  its  deUiils, 
or  referring  to  it,  sent  or  addressed  to  him,  nor  did  he  receive 
any  commission  or  authority  to  assume  the  functions  or  dis- 
charge the  duties  of  such  office;  the  arrangement  was  made 
with  him  by  the  then  attorney-general  and  premier.  But  there 
is  some  evidence  that  a  minute  of  Council  was  made  in  refer- 
ence to  petitioner's  so  acting,  and  his  position  was  recognized 
as  such  by  the  Government  from  the  time  he  so  assumed  the 
discharge  of  the  duties  of  the  office  up  to  the  time  he  was  super- 
ceded therein. 

At  the  hearing  of  the  argument  it  was  forcibly  urged  by  the 
learned  counsel  for  the  petitioner  that  the  defendant  Govern- 
ment were  the  original  parties  to  the  agreement  and  should 
have  produced  in  evidence  the  minute  of  Council  embodying  its 
terms.  Being  competent  to  enter  into  such  a  contract  they  were 
as  amenable  and  answerable  for  the  breach  of  it  on  their  part 
as  would  be  an  individual  or  a  corporation  under  like  circum- 
stances ;  that  they  were  not  justified  or  warranted  in  terminat- 
ing it  by  the  dismissal  of  the  petitioner  and  are  answerable  in 
damages  for  ha^dng  done  so.  It  was  also  suggested  that  the 
salary  received  by  petitioner  did  not  include  any  allowance  for 
his  labours  as  poor  commissioner.  Counsel  also  referred  to  the 
statute  on  which  these  proceedings  are  based  and  contended 
that  under  its  provisions  petitioner  was  enabled  to  claim  and 
seek  the  relief  demanded  under  his  petition. 

The  acting  attorney-general,  on  behalf  of  the  defendant  Gov- 
ernment, urged  with  some  force,  and  was  supported  with  a 
reference  to  a  few  authorities,  that  no  such  claim  for  damages 
can  be  sustained  or  allowed  in  a  proceeding  against  the  Crown 
of  this  nature,  there  being  no  one  authorized  to  make  such  a 
contract  on  behalf  the  Crown  or  capable  of  binding  the  Crown 
under  such  circumstances.  That  as  to  the  terms  of  the  allcf^ed 
agreement  tlie  conditions  are  unaltered  ;  the  thou  incumbent 
of  the  office  is  still  living,  not  retired  and  unpensioned. 
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That  petitioner  Hcted  as  stipendiary  magistrate  at  one-third 
of  the  Siilary,  and  was  paid  that  in  full  to  1886,  when  the  pre- 
sent officer  was  duly  appointed  ;  that  such  contract  could  not 
be  made,  there  being  no  power  to  appoint  to  minor  judicial 
offices  for  life  or  during  good  l)ehaviour;  and  lastly,  that  Can- 
dow,  the  then  incumbent,  received  his  full  Siilary,  and  the 
amoun:  paid  to  the  petioner  was  so  paid  on  executive  respon- 
sibility. 

As  to  the  exception  taken  and  urged  by  the  acting  Attorney 
General  as  to  the  form  or  manner  of  procedure  adopted  by  the 
petitionei  in  advancing  this  claim  and  laying  his  damages  us 
set  out  in  these  proceedings  on  this  statute,  I  cannot  see  that 
any  grounds  exist,  either  in  the  statute  or  the  authorities  re- 
ferred to,  to  sustain  the  objection  so  urged.  lu  claims  against 
the  Government  arising  €))  contractu,  oi  where  a  claim  arises 
on  a  valid  contract  between  the  Crown  and  a  subject,  the  right 
to  claim  unliquidated  damages  resulting  from  a  breach  of  the 
contract  undoubtedly  was  and  may  be  sustained. 

This  princijile  i.^  fully  recognized  in  many  reported  cases, 
and,  amongst  others,  in  the  Ciise  of  The  Windsor  &  Annapolis. 
H,  Compauf/  rs  The  Queen,  and  The  Western  Counties  H.  Com- 
pany,  11  appL  eases;  also,  in  Tohin  rs.  llie  Queen,  H  C  B.,  X.  S. ; 
Thomas  vs.  The  Queen,  L.  1{,,  10,  p.  Jl,  &c.  In  these  and  other 
reported  cases  of  a  like  character  the  aggrieved  party  proceeded 
by  petition  of  right,  theretofore  one  of  the  remedies  at  common 
law  open  to  a  subject  who,  under  certain  circumstances,  sought 
relief  against  the  Crown.  Under  a  petition  of  right,  by  the 
23rd  and  24th  Vic,  chap.  o4,  the  forms  of  procedure  are  sim- 
plified and  to  a  certain  degree  assimilated  to  those  in  an  action 
between  subject  and  subject.  The  terms  and  provisions  in  our 
law  set  out  in  the  20th  chapter  of  the  consolidated  statutes, 
and  on  which  these  proceedings  are  taken,  have  in  like  manner 
extended  certain  rights  of  action  arising  ex  contraetu  between 
the  subject  and  the  Crown.  The  petitioner  then  being  appa- 
rently right  in  asserting  a  claim  for  damages  in  a  proceeding 
of  this  character  for  a  brciich  of  the  alleged  contract,  we  have 
merely  to  determine  whether  the  facts  established  and  pre- 
sented on  the  record  create  obligations  of  such  force  and  effect 
as  in  law  constitute  a  binding  contract  of  the  nature  contended 
for  by  the  petitioner ;  or  was  it  competent  for  the  parties  re- 
ferred to  in  evidence  to  make  the  office  the  subject  matter  of 
such  an  arrangement  involving  the  obligation  now  sought  to  be 
enforced  at  law  a<:ainst  the  defendant  Government. 


SKELTOX  V.  GOVERXMENT  OF  XFLD.  255 

In  relation  to  the  creation  of  the  offices  of  justices  of  the 
peace  and  magistrates,  we  find  that  it  is  one  of  the  highest 
rights  or  prerogatives  of  the  Crown,  and  has  been  there  vested 
by  special  sUitute  so  far  back  as  the  reign  of  Ed.  III.  And 
from  the  history  of  the  offices  we  find  it  estiiblishcd  by  law 
beyond  all  question  that  these  officers  are  appointed  by  the 
Queen's  commission  under  the  great  seal,  and  Her  Majesty 
may  determine  the  commission  at  her  pleasure,  either  expressly 
by  writ  of  supersedeas,  or  impliedly  by  omitting  the  name  from 
any  commission, — Ch,  Pre.,  p.  SO. 

This  rule  naturally  follows  as  a  consequence  on  the  equally 
long  established  and  elementary  principle  of  constitutional  law 
given  in  Lroom  ami  Hedleys  Commentaries  on  Prerogative,  "  that 
the  Queen  is  not  only  the  chief,  but  properly  the  sole  magis- 
trate of  the  nation,  all  others  being  by  commission  from  and  in 
due  subordination  to  her  " 

It  will  be  obvious  from  the  authoiities  that  this  right  of  ap- 
pointment and  the  nature  of  the  tenure  by  which  the  appointee 
continued  to  hold  any  judicial  office  was  guarded  with  great 
and  peculiar  care,  and  no  infringement  on  the  right  and  prin- 
ciple would  receive  recognition  when  it  became  the  subject  of 
judicial  inquiry.  We  find,  for  instance,  that  a  Royal  grant  of 
a  judicial  office  for  life,  and  which  was  theretofore  granted  or 
held  only  at  will,  was  declared  void. — Chi/  Pre.,  76.  The  ex- 
ceptions which  are  specifically  mentioned  in  authorities  as  to 
the  lord  chancellor  and  the  judges  of  the  courts  of  common 
law,  only  tend  to  confirm  the  intention  of  the  Crown  to  jea- 
lously guard  the  existence  of  this  right  in  appointments  to  cer- 
tiiin  offices,  particularly  to  those  of  a  judicial  character. 

We  find  the  same  prerogative  right  upheld  in  the  decision  of 
the  judges  in  the  chancery  division  in  1876,  in  the  judgment 
delivered  by  the  vice-chancellor  in  re  TuffnelL  The  suppliant 
in  that  case  was  assistant  military  surgeon  on  the  staff,  and 
proposed  in  a  communication  to  the  secretary  of  war  to  forego 
all  future  promotion  if  he  received  a  permanent  appointment 
in  a  certain  military  provost  prison.  This  offer  was  assented 
to,  and  the  permanent  appointment  made.  But  after  a  few 
years  it  was  considered  by  the  war  department  no  longer  neces- 
sary to  keep  up  the  hospital,  which  was  accordingly  closed  and 
the  regular  officers  retired  on  half  pay.  The  suppliant  there- 
upon tiled  his  petition  of  right,  and  inter  alia,  urged  that  he 
was  appointed  to  the  charge  of  the  military  prison  during  his 
Ufe,  or  until  incapacitated  by  infirmity  or  misconduct. 
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It  being  urged  in  the  course  of  ai^ument  that  the  petitioner 
held  office  upon  the  same  terms  which  all  the  offices  in  the 
-army  are  held,  the  vice-chancellor  observed  "  that  all  appoint- 
ments are  held  on  the  same  tenure,  judges  now  alone  excepted, 
who  are  not  removable  except  on  an  address  from  both  houses 
of  Parliament,"  and  in  the  conclusion  of  his  judgment  he  fur- 
ther observes  that  this  prerogative  right  "  is  a  power  which  is 
always  considered  to  be  in  the  Crown,  a  rule  which  has  never 
been  departed  from,  and  therefore,  on  general  principles,  he 
concluded  the  petitioner  had  no  ground  of  complaint." 

And,  in  further  illustration  of  the  principle  and  powers  thus 
recognized,  we  find  in  our  local  reports  the  case  of  Barnes  vs. 
the  Goveimmenty  heard  and  adju^iciited  on  by  this  court  in  1875. 
In  that  case  a  commission  issued  to  the  petitioner  in  1874,  under 
the  seal  and  signature  of  the  Governor  of  the  colony,  conferring 
on  petitioner  the  office  of  superintendent  of  fisheries,  which  oflSce 
previously  existed  and  due  provision  for  it  had  been  made  by 
the  legislature,  the  executive  Government  notified  the  petitioner 
of  their  intention  of  abolishing  the  office  and  declined  allowing 
him  any  remuneration  for  his  consequent  loss.  He  contended 
the  Crown  had  conferred  upon  him  a  freehold  in  the  office,  which 
he  was  legally  entitled  to  hold  a.<5  long  as  he  was  enabled  to 
dischai-ge  the  duties  devolving  on  him  satisfactorily  and  effi- 
ciently. 

However,  this  court  held  that  "as  to  the  duration  of  the 
appointment  *  *  seeing  that  the  instructions  of  the  Gov- 
ernor direct  that  appointments  made  by  him  should  be  during 
pleasure  only,  and  that  it  must  be  presumed  (see  ex  parte  Eobcrt- 
son,  11  Mooix  '295),  tliat  these  instructions  have  been  followed ; 
that  the  commission  contained  no  express  words  conferring  the 
office  for  life  or  for  years  ♦  ♦  ♦  The  petitioner  held  during 
the  Governor's  pleasure  only,  and  that  his  interest  in  the  office 
ceased  with  the  adoption  of  the  minute  of  Council,  &c." 

Such  then  are  the  principles  and  rulings  laid  down  by  which 
the  privileges  of  the  executive  Government  and  the  rights  of  the 
subject  are  circumscribed  and  governed  in  the  relations  created 
by  official  appointments  under  the  Crown. 

The  instructions  in  this  particular  referred  to  in  the  judg- 
ment just  quoted  were  retained  in  the  Koyal  instructions  accom- 
panying the  letters  jmtent  constituting  the  office  of  Governor, 
&c.,  of  the  island  under  all  our  constitutional  changes;  and 
Xo.  20  of  these  instructions  reads  as  follows: — *'And  we  do 
further  direct  and  enjoin  that  all  commissions  granted  by  our 
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-said  Grovernor  to  any  person  or  persons  to  be  judges,  juetices  of 
the  peiice,  or  other  officers,  shall,  unless  otherwise  provided  by 
law,  be  granted  during  pleasure  only."  This  power  must  then 
be  recognized  as  existing  in  the  executive  Government,  and  it 
is  one  which  may  justly  be  regarded  as  arbitrary  and  one  which 
may  be  exercised  most  injuriously  to  the  interests  of  the  officer ; 
but  it  is  observed  that  such  is  the  benignity  and  conduct  of 
the  Government  and  of  the  Sovereign  towards  all  officers  that 
it  is  never  exercised  arbitraHly  or  improperly y^xaSi  only  when  it 
is  necessary  in  the  interest  of  the  public  service. 

The  petitioner  now  presents  himself  on  the  i-ecord  not  as  a 
duly  commissioned  officer  to  the  position  in  question,  but  as 
one  acting  without  that  regular  authority,  and  whether  whilst 
so  acting  as  such  stipendiary  magistrate,  he  was  doing  so  law- 
fully or  unlawfully  it  is  now  needless  to  discuss.  However,  by 
this  arrangement  which  was  stated  to  be  verbally  communi- 
cated to  him  on  the  part  of  the  Government,  he  was  given  to 
to  understand  that  on  the  death  or  retirement  of  the  then  in- 
cumbent, he  would  be  confinned  in  the  appointment  by  the 
executive  Government,  and  that  such  appointment  would  be  of 
the  nature  and  character  as  contended  for.  Such  an  under- 
standing, on  which  the  contract  is  attempted  to  be  raised  for 
the  future  grant  of  an  absolute  commission  confirming  the 
right  to  this  office,  which  could  only  be  held  during  the  plea- 
sure of  the  Crown,  could  not,  I  submit,  under  the  circum- 
stances, have  any  such  force  or  legal  effect  as  that  sought  to  be 
imposed  on  it  in  these  proceedings. 

The  Crown  would  not  be  warranted  under  the  law,  as  by  the 
reference  to  the  authorities  appears  clear  and  distinct,  in  issuing 
any  other  commission  to  such  a  judicial  office  than  one  by  which 
the  appointee  would  hold  only  during  the  pleasure  of  the  Crown. 
And  one  holding  under  such  a  commission  and  discharging  his 
duties,  however  satisfactorily,  would  yet,  under  the  terms  of  that 
commission,  be  subject  to  the  uncertainties  of  such  a  tenure. 
The  very  nature  of  such  an  alleged  agreement  would,  therefore, 
manifestly  conflict  with  the  position  and  rights  of  the  Crown, 
as  declared  by  law,  and  run  counter  to  the  terms  of  the  com- 
mission of  such  an  official.  For  his  contention  would  amount 
to  the  assertion  of  a  right  to  the  office  from  which  lio  could  not 
be  deprived,  and  he  could  not  lawfully  be  relieved  of  it  with- 
out being  compensated  for  the  loss  of  his  position.  This  would 
obviously  override  and  nullify  the  terms  of  the  coninii.<sion, 
and  the  declared  condition  on  which  the  Crown  cun  confer  it 
under  the  law.  s 
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At  the  same  time  there  can  be  no  doubt,  from  the  evidence^ 
of  the  full  faith  and  reliance  held  by  the  petitioner  in  the  ar- 
rangement thus  entered  into,  and  the  ultimate  certainty  of  its 
being  literally  fulfilled.  And  it  is  very  reasonably  and  appo- 
sitely argued  in  urging  the  point  of  original  participation,  in 
the  making  of  this  agreement  by  the  Government,  and  their 
liability,  that  the  Executive  Government  subsequently  commu- 
nicated with  the  petitioner  on  matters  of  ofiBcial  duty  and  re- 
ceived his  regular  reports  as  such  acting  stipendiary  magistrate, 
and  directed  him  to  carry  into  effect  certain  orders  and  public 
duties,  which  could  only  be  executed  by  such  an  officer.  No 
question  has  been,  even  inferentially,  raised  on  the  record  or  in 
argument,  impugning  in  any  manner  the  conduct  of  the  peti- 
tioner in  the  discharge  of  the  duties  and  functions  devolving  on 
him  whilst  acting  as  such  stipendiary  magistrate,  and  natumlly 
he  feels  aggrieved  at  the  condition  in  which  he  is  placed  by  the 
altered  intentions  of  the  Government  in  his  behalf. 

It  is,  however,  not  the  province  of  this  court,  nor  have  we 
the  desire  or  power,  to  inquire  into  the  motives  that  may  in- 
fluence or  induce  the  executive  Government  to  adopt  the  course, 
or  exercise  the  right,  which  undoubtedly  is  possessed  by  them, 
but  which,  the  petitioner  contends,  has  been  arbitrarily  and 
improperly  enforced  towards  him  in  this  instance. 

We  have  then  simply  to  declare  what  the  law  is  and  apply  it 
to  the  facts  and  circumstances  presented  on  the  record,  and  to 
meet  out  justice  ficcordingly,  irrespective  of  all  other  conside- 
rations. 

It  is  admitted  the  petitioner  has  received  the  full  amount  of 
the  stipend  which  he  was  entitled  to,  whilst  acting  stipendiary 
magistrate,  therefore  no  further  question  arises  on  that  point ; 
but  the  evidence  is  not  satisfactory  in  reference  to  the  compen- 
sation he  was  to  receive  whilst  he  attended  to  the  duties  of 
poor  commissioner,  although  it  does  appear  that  the  magistrate 
at  all  times  in  that  locality  attended  to  and  discharged  both 
duties  for  the  one  stipend.  Still  it  might  be  implied  that  as 
the  stipend  paid  to  the  petitioner  was  to  be  only  one-third  of 
the  whole  or  entire  salary  usually  paid  the  magistrate,  as  such, 
some  allowance  was  intended  to  be  made  for  the  labours  and 
duties  imposed  through  the  poor  commissionership.  The  evi- 
dence on  this  part  of  the  claim  is  not  sufficiently  conclusive,  I 
therefore  refrain  from  concluding  myself  from  a  final  judgment 
on  that  part  of  the  case. 

From  a  consideration  then  of  the  facts  and  a  full  reference 
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to  the  authorities  goveraing  in  the  application  of  the  law  to 
such  facts  and  circumstances,  and  in  view  of  the  clear  princi- 
ples and  rules  laid  down  for  one's  guidance  as  to  the  rights  of 
the  Crown  and  the  subject  in  analogous  cases,  I  regret  my  in- 
ability to  arrive  at  any  other  decision  than  one  unfavorable  to 
the  claim  of  the  petitioner,  and  award  judgment  on  the  main 
point. 

I  am,  therefore,  clearly  of  opinion  that  so  far  as  the  appoint- 
ment to  the  office  of  stipendiary  magistrate  relates  it  could  not 
be  made  a  matter  of  a  valid  contract  by  and  between  any  officer 
of  the  Crown  and  a  subject ;  that  any  agreement  as  that  alleged 
would  not  be  of  such  binding  effect  as  that  contended  for,  and 
that  if  the  Crown  had  issued  a  commission  to  the  petitioner  in 
pursuance  of  any  understiinding  in  the  nature  of  such  a  pro- 
mise the  appointee  could  only  hold  such  office  during  pleasure 
and  would  be  subject  to  removal  by  the  Crown  without  creating 
any  legal  liability  for  damages. 


Hox.  Sir  F  B.  T.  Carter,  C.  J. : 

The  facts  connected  with  this  case  arc  set  out  in  the  judg- 
ments of  justices  Pinsent  and  Little,  as  published,  and  there  is 
no  need  to  recapitulate  them  in  full.  The  plaintiff  claimed 
damages  for  an  alleged  wrongful  dismissal  from  the  office  of 
stipendiary  magistrate  at  Bona  vista,  which,  he  alleged,  had 
been  promised  him  when  he  assumed  the  actingship  of  the 
same  office,  on  the  then  stipendiary,  who  was  incapacitated 
from  illness,  being  provided  for  by  pension  or  on  his  decease. 
So  acting  he  discharged  the  duties,  in  conjunction  with  that 
of  poor  commissioner,  at  a  comparatively  small  compensation, 
under  the  belief  and  in  consideration  that  he  would  have  the 
full  appointment  when  either  of  the  conditions  referred  to 
happened,  and,  besides,  sustained  serious  loss  in  having  to 
forego  practice  as  a  medical  practitioner,  the  better  to  enable 
him  to  attend  to  the  duties  of  his  office ;  that  the  then  stipen- 
diary had  been  provided  for,  and  the  Government  had  refused 
to  appoint  him,  having  appointed  another  person.  He  claimed 
to  be  compensated  for  his  loss  as  regards  that  office,  and  also 
payment  for  discharging  the  duties  of  poor  commissioner.  The 
attorney  general  denied  the  existence  of  any  such  contract; 
that  the  facts  set  out  did  not  constitute  a  claim  against  the 
Government ;  and  that  for  services  as  poor  commissioner  they 
were  included  in  those  for  which  the  plaintiff  was  compensated. 
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The  appointment  to  a  judicial  office  as  an  acting  stipendiary 
lUMgistrate  was  rather  of  an  informal  character ;  there  was  no 
communication  in  writing  from  the  Colonial  Secretary  or  other 
oflScer  of  th:^  Government  at  the  time,  and  no  acting  commis- 
sion, but  the  information  of  the  appointment  and  promise  as 
to  the  future  relied  upon  was  verbally  made  by  a  member  of 
the  executive  council. 

There  was  no  censure  or  imputation  of  any  kind  made  on 
the  character  or  conduct  of  the  plaintiff,  and  no  witness  ex- 
amined on  behalf  of  the  Government. 

Now,  without  combating  any  of  the  allegations  of  the  plain- 
tiff and  even  assuming  for  the  sake  of  argument  they  have 
been  proved,  how  does  the  law  stand  in  this  matter  ?  In  this 
colony,  under  the  royal  instructions,  the  Governor  has  the  right 
of  appointment  to  all  offices  during  pleasure  only,  unless  other- 
wise provided  by  law,  and  he  has  also  the  right,  by  the  same 
authority  conferred  on  him,  to  remove  or  suspend  oflBcials. 
This  branch  of  the  prerogative  has  never  been  questioned, 
whether  as  regards  civil,  military  or  naval  officers.  The  Crown 
has  an  absolute  legal  power  to  dismiss  any  of  its  servants  on 
the  advice  of  its  responsible  ministers.  Such  a  power  is  indis- 
pensible  in  order  to  give  to  the  latter  that  authority  over  those 
by  whose  agency  and  assistance  they  carry  on  the  public  busi- 
ness, without  which  they  could  not  justly  be  held  accountable 
by  pariianient  for  the  manner  in  wfiich  affairs  are  conducted, — 
Grei/  Pari.  Govt.,  Xeni  Edin.,  p.  326,  This  rule,  however,  does 
not  applv  to  offices  held  "during  good  behaviour," — BrowrCs 
Const  L(Uf\  791, 

But,  while  every  government  must  necessarily  possess  the 
abstract  right  of  dismissing  any  of  its  servants  who  may  hold 
their  offices  "during  pleasure,"  whenever  they  consider  that 
such  a  stop  is  required  by  the  exigencies  of  the  public  service, 
it  has,  nevertheless,  been  recognized  as  a  rule  that  persons 
holding  non- political  offices  under  the  Crown  should  only  be 
dismissed  for  incompetence  or  misconduct  Doubtless  an  active 
interfenmce  in  politics  on  the  i)art  of  a  non-political  office- 
holder would  be  a  case  of  "  misconduct "  sufficient  to  justify  his 
dismissal.  If  dismissals  were  to  take  place  by  a  rival  ministry 
without  cause,  it  would  lead  to  a  repetition  of  extensive  and 
idndietive.  changes  amongst  government  employees  that  would 
prevent  the  growth  of  experience  in  office  and  destroy  the  effi- 
ciency of  the  public  service. — Grcj!  Pari.  Govt.,  j)  .'*S7 ;  Todd 
on  PnrK  flnrt.^  t'i>l,  7,  2h  3SD,  V.  SWj.     And  as  to  offices  of  the 
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army  and  iiiilitiu,  it  was  decided  in  the  court  of  Queen's  Bench, 
3  F  &  F,,  527,  that  the  discretionary  power  of  the  crown  to 
remove  such  officers  is  so  absolute  that  even  if  an  officer  has 
been  tried  by  a  couit  of  inquiry  and  acquitted,  the  crown  was 
justified  in  removing  him  from  office  upon  the  advice  of  a 
minister  responsible  to  parliament. — Dickson  vs  Viscount  Com- 
lermere  and  others. 

In  the  present  case  there  was  no  appointment  made  or  com- 
mission issued  to  the  plaintiff,  and  we  may  rest  assured  if  there 
had  been,  especially  where  u  judicial  office  of  importance  was 
concerned,  the  Governor,  for  the  time  being,  would  not  be  a 
party  to  dismissal  unless,  to  repeat  the  words  of  the  royal  in- 
structions, there  was  "  sufficient  cause  to  him  appearing."  All 
this  authority  of  the  crown  was  well  considered  by  the  learned 
and  able  judges  of  our  supreme  court,  who  decided  in  the  c^ise 
of  Barnes  vs.  The  Government,  that  the  plaintiff  (the  occupant 
of  an  office  under  a  warrant  or  commission)  held  it  during  the 
Governor's  pleasure  only.,  and  was  liable  to  be  dismissed  at  any 
time  without  claim  for  damages.  In  that  case  the  office  was 
abolished  as  unnecessary. 

I  considered  this  matter  throughout,  as  I  think  we  all  did 
on  the  bench,  so  perfectly  clear  in  principle  as  to  be  needless 
to  cite  a  single  case  beyond  the  last ;  but  I  thouglit  with  *ill 
the  unquestionable  abstract  right  of  the  crown  to  dismiss,  it 
was  advisable  that  the  practice  in  this  respect  under  parlia- 
mentary government  should  be  made  generally  known  in  this 
colony ;  and  besides  I  thought  it  was  due  to  the  counsel  for 
the  plaintiff,  who  relied  on  a  right  of  action  in  damages  for 
breach  of  the  alleged  contract,  to  refer  to  a  case  recently  de- 
cided by  the  House  of  Lords,  where  that  was  made  as  in  this 
case  the  chief  point  of  contention — De  HoslU  vs  The  Queen, 
3  L  T.,  Rep,  IIJ^  It  was  the  case  of  a  military  officer ;  the 
substance  of  the  decision  is :  "  It  is  the  prerogative  of  the 
crown  to  dismiss  any  military  officer  at  pleasure,  and  no  con- 
tract  can  be  made  to  bind  tiie  crown  in  derogation  of  such  pre- 
n^tive."  The  Lord  Chancellor  said,  "Assuming  a  contract 
bad  been  made,  and  then  the  insertion  in  the  contract  of  a 
right  to  serve  the  crown  for  a  particular  period,  lie  thought  it 
would  have  ]>eeu  unconstitutional  and  contrary  to  public  policy 
that  such  a  contract  should  have  been  maintained."  "Any  such 
contract  mu.«5t  be  subject  to  the  right  of  the  crown  to  dismiss." 
I  may  oVjserve,  this  decision  was  given  on  demurrer  to  a  peti- 
tion of  right. 
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The  same  observations  are  equally  applicable  to  this  case,  if 
-even  a  formal  contract  had  been  entered  into.  If  the  crown 
had,  in  the  exercise  of  the  prerogative  for  public  interests,  to 
pay  in  damages  on  dismissal  as  with  any  ordinary  employer  of 
a  servant,  the  prerogative  would  exist  in  name  only.  All  the 
judges  agreed,  before  any  judgment  was  delivered,  that  the  ques- 
tion of  compensation  for  services  as  poor  commissioner  should 
for  the  present  not  be  finally  pronounced  upon,  in  the  hope  that 
some  satisfactory  arrangement  might  be  arrived  at  between  the 
parties. 

Sir  W.  V.  WhUeway,  Q.C,  for  plaintiff. 

The  Atiomei/  General  for  defendant  Government. 


Trustees  of  FINLAY  v.  FINLAY. 
1888,  Febrmiy,    Carter,  C.  J. ;  Pinsent.  J ;  LriTLE,  J. 

tVUl— Estate  for  life— Remainder  vested^  subject  to  be  contingent — Insolvency^ 
What  property  pusses  to  trustee. 

Where  a  devise  of  land  and  dwellings  was  made  by  a  testator  to  his  wife,  for  the 
term  of  her  natural  life,  (the  subject  matter  having  been  already  conveyed  by- 
deed  to  the  Name  effect),  and  the  reversion  and  remainder  to  his  sou,  in  the 
event  of  bin  surviving  his  mother ;  the  son  became  insolvent  and  his  asset* 
passed  to  his  trustee.  Some  time  after  the  declaration  of  insolvency  his  mother 
died,  and  the  trustees  of  his  insolvent  estate  claimed  that  his  reversionary  in« 
t«re»t  in  the  property  vested  in  them  on  death  of  mother.  It  was  contended 
for  insolvent  that  at  date  of  insolvency  no  interest  had  vested  in  him,  but  oidy 
an  expectancy. 

Held—Thht  at  date  of  insolvency  the  insolvent  had  a  contingent  executory  inte- 
rest— a  quasi  contingent  remainder,  a  saleable  and  assignable  interest  in  pro- 
perty— and  could  have  sold  out  and  released  the  reversion,  and  that  this  asset 
passed  to  the  trustees  of  his  insolvent  estate. 

This  is  an  action  of  ejectment  for  the  recovery  of  a  parcel 
of  land  with  dwelling  house  and  appurtenances,  situate  on  the 
north  side  of  Circular  road,  near  St.  John's,  which  is  submitted 
for  the  decision  of  this  court  upon  certain  admitted  facts,  which 
may  be  summed  up  as  follows  : 

The  late  Mr.  Jabez  N.  Finlay,  father  of  the  defendant,  was 
the  proprietor  of  the  premises  in  question,  and  by  deed  poll, 
bearing  date  19th  June,  1880,  assigned  the  same  to  trustees  for 
the  usp  and  benefit  of  his  wife,  Mi's  Elizabeth  Sarah  Finlay, 
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-during  her  natural  life ;  but,  if  she  should  die  before  him,  then 
the  said  property  should  revert  to  him  and  be  at  his  disposal, 
and  the  said  instrument  of  assignment  should  be  void.  Mr. 
And  Mrs.  Finlay  continued  to  reside  on  the  premises  until  the 
time  of  his  death,  which  occurred  about  January,  1883,  Mrs. 
Finlay  survived  her  husband,  and  thus  the  reversionary  clause 
became  inoperative  The  said  Jabez  N.  Finlay  made  his  last 
will  on  the  29th  November,  1882.  By  it  the  trustees  named 
in  the  recited  deed  poll  were  appointed  executors,  and  received 
probate  from  this  court.  By  the  first  clause  of  his  will  he 
bequeathed  to  his  said  wife  the  aforesaid  premises  "  during  the 
time  of  her  natural  life,"  and,  after  making  other  bequests,  by 
the  eighth  clause  he  bequeathed  as  follows :  "  Should  my  said 
son,  Frederick  William  Finlay,  (defendant),  survive  his  mother, 
I  will  and  bequeath  to  him  the  residue,  reversion  and  remainder 
of  my  estate,  right,  title  and  interest  in  and  to  the  dwelling- 
house,  land  and  premises  upon  Circular  road,  hereinbefore  re- 
ferred to ;  but  should  my  said  son  die  before  his  mother,  the 
absolute  title  to  the  said  dwelling-house,  land  and  premises  shall 
vest  in  her."  Mrs.  Finlay  died  on  or  about  the  9th  July,  1887, 
up  to  which  time  she  continued  in  the  occupation  of  the  pre- 
mises, as  apparently  she  had  a  right  to  do  under  both  instru- 
ments The  defendant,  Frederick  Finlay,  was,  in  or  about 
November,  1886,  declared  insolvent,  and  the  plaintiffs  were 
appointed  trustees  of  his  estate,  which  estate  is  not  yet  wound 
up.  A  certificate  of  insolvency  and  final  discharge  was  granted 
by  this  court  to  the  defendant  on  the  28th  May,  1887.  Since 
Mrs.  Finlay's  death  no  title  deeds  of  the  land  in  question  have 
been  made  by  the  executors  to  the  defendant,  but  he  has,  to 
the  knowledge  of  the  executors,  lived  in  the  dwelling-house 
upon  the  said  land,  and  used  the  pi^emises  ever  since  the  death 
of  his  mother,  and  still  lives  there  without  being  in  any  way 
interferred  with  by  the  said  executors;  he  has  also  received 
for  his  own  use,  from  parties  who  were  at  and  after  the  decease 
of  his  mother  lodgers  in  or  sub-tenants  of  parts  of  the  said 
house,  the  amounts  due  for  sucli  lodging  or  sub-tenancy.  No 
attempt  was  made  by  the  trustees  to  dispose  of  interest,  nor 
demand  made  during  lifetime  of  Mrs  Finlay.  This  proceed- 
ing to  be  regarded  without  prejudice  to  the  claims  or  rights  of 
the  executors  of  the  said  lute  Jabez  N.  Finlay,  or  the  estate  of 
the  said  Mrs.  Finlay,  mother  of  defendant. 

The  question  raised  by  the  parties  for  the  decision  of  this 
-court  is  whether,  in  view  of  the  said  deed  and  will  and  of  the 
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facts  above  set  forth,  the  plaintiffs  have  any,  and,  if  any,  what 
right  or  interest  in  the  said  land  and  premises. 

Mr.  Kent,  Q.  C,  for  the  plaintiffs,  contended  that  the  defen- 
dant had  a  vested  interest  in  the  property  in  question,  as  from 
the  death  of  the  said  testator,  which  made  it  assets  of  his  in- 
solvent estate,  and  as  such  it  vested  in  the  plaintiffs*  trustees, 
and  their  right  not  altered  because  not  having  dealt  with  it, — 
cited  Tull  vs.  Jacobs,  3  L.  E.,  Chcy,,  Div.  703  ;  Mn^kett  vs,  Eaton, 
1  L,  R,  Chcy ,  Div.  435 ;  Simmons  vs.  Cook,  29  Beav.,  465 ; 
Smith  rs.  Palmer,  7  Hare,  228, 1  M.  &  A.,  B.  K.  Cv.,  804  ;  Feame 
on  Con.,  Bemainders;   Williams  on  Exs,  6  ed.,  1137. 

Mr.  Emerson,  for  defendant,  contended:  (1)  The  property 
had  not  vested  in  defendant;  (2)  If  there  were  any  interest 
in  defendant  all  that  the  trustees  could  claim  would  be  the 
value  contingent  on  defendant's  surviving ;  (3)  Even  as  to  that 
it  should  have  been  disposed  of  before  it  became  vested  in  de- 
fendant.    He  did  not  cite  any  cases. 

By  the  Colonial  Insolvency  Act,  chapter  90,  consolidated 
statutes,  when  a  trustee  is  appointed  the  estate  and  effects  of 
the  insolvent  by  rule  or  order  vest  in  him,  but  there  is  no  de- 
finition, and  never  has  been  of  which  I  am  aware,  in  any  insol- 
vency Act  applicable  to  this  colony,  of  "  estate  and  effects,"  as 
there  is  in  the  English  Bankruptcy  Acts,  of  the  property  made 
available  for  the  payment  of  creditor's  claims.  By  the  latest 
Imperial  Act,  1883,  the  property  divisible  comprises  "  All  such 
property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the- 
commencement  of  the  bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge";  the  meaning  of  pro- 
perty is  further  explained  in  the  interpretation  clause.  Long 
prior  to  that  are  several  acts  upon  the  same  subject  relating  to 
bankrupt  estates,  and  which  are  quoted  as  authorities  in  the 
case  of  Higden,  et  al  vs.  Williams,  ti  Br.,  Wms.  132,  which  may 
be  relied  upon  for  the  plaintiffs.  In  that  Lord  Chancellor  King 
decided  an  appeal  that  where  a  testator  devised  an  estate  to  his 
daughter  for  life,  then  to  trustees  to  be  sold,  and  the  monies 
arising  by  the  sale  to  be  divided  among  such  of  his  daughter's 
children  as  should  be  living  at  the  time  of  her  death.  A  son, 
a  trader,  became  bankrupt,  commissioners  assigned  over  all  his 
estate.  Bankrupt  got  certificate  allowed,  then  his  mother  died. 
Held  that  the  son  might,  in  the  mother's  lifetime,  have  released 
this  contingent  interest,  so  that  the  commissionei-s,  by  virtue  of 
the  Act  13  Eliz.,  cap.  7,  sec.  2,  which  enacts  '■'  that  the  commis- 
sioners shall  be  empowered  over  all,  that  the  bankrupt  might 
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depart  with  all,"  were  enabled  to  assign  it,  and  consequently 
the  assignees  shall  be  well  entitled.  Beliance  was  also  placed 
on  the  word  "  possibility,"  as  regards  estate  in  all  the  statutes 
r^arding  bankrupts,  the  words  of  the  5th  Geo.  2,  cap.  30,  are 
"all  such  effects  of  which  the  party  (bankrupt)  was  possessed 
or  interested  in  or  whereby  he  hath  or  may  expect  any  profit, 
possibility  of  profit,  benefit  or  advantage  whatsoever."  I  may 
here  mention  the  case  of  Carleton  vs.  Leighton,  in  which  refer- 
ence is  made  to  Moth  vs.  Frome,  Avib.  39^,  which  decides  that 
the  expectancy  of  an  heir  presumptive  or  apparent,  a  bank- 
rupt, the  ancestor  living  at  the  time  of  bankruptcy  and  assign- 
ment, would  not  pass  a  right  to  the  property  which  might 
subsequently  descend  to  the  bankrupt. 

If,  in  this  case,  the  insolvent  Finlay  had  a  vested  interest, 
although  not  in  possession,  I  should  have  no  doubt  the  pro- 
perty in  question  would  pass  to  the  trustees,  even  if  contingent 
and  subject  to  be  devested,  such  as  Muskett  vs.  Eatoriy  1  L.  E., 
Chev.,  I). ;  Smith  vs.  Palmer,  7  H.,  288 ;  Simmons  vs.  Cooky 
29  Bear.,  455.  Finlay's  right  in  interest  was  dependent  on  his 
surviving  his  mother,  and  he  had  no  transmissible  right  until 
after  her  death ;  besides  the  life  estate  she  had  the  reversion  in 
fee  had  she  survived.  To  the  vesting  of  interest  in  Finlay 
there  was  a  condition  precedent,  viz ,  the  dejith  of  his  mother,, 
but  in  the  cases  cited  the  condition  was  subsequent,  such  as  in 
conditional  gifts,  "  vested  subject  to  be  devested."  It  is  a  rule 
in  bequests  of  personal  estates,  if  the  gift  and  direction  as  to 
the  payment  are  distinct,  tiic  direction  as  to  the  time  of  pay- 
ment does  not  postpone  the  vesting;  BartJiolomew's  Trusts, 
1  Mac.  &  G.,  355  ;  Lister  vs.  Bradley,  1  Ear.,  12 ;  Haiclcins  mi 
Wills,  226.  This  court  will  take  judicial  notice  of  its  own  pro- 
ceedings, and  we  know  that  no  claim  prior  to  the  death  of  Mrs. 
Finlay  was  made  by  the  trustees  to  this  property,  nor  was  it 
referred  to  in  the  schedule,  or  in  any  way  before  the  court  in- 
sisted upon ;  it  should  have  been  when  the  insolvent  applied 
for  his  certificate  of  discharge,  which  he  received  from  this 
court  without  protest  on  this  account  from  the  trustees.  Some 
weeks  aftei-wards  Mrs.  Finlay  died  After  that  is  first  heard 
of  this  claim,  and  there  could  not  have  been  any  secret  as  re- 
gards Finlay's  position  with  this  property.  We  may  infer  that 
the  English  statutes  to  which  I  have  referred  would  not  have 
been  passed  with  their  specific  terras  if  they  had  not  beei> 
deemed  necessary  to  transfer  all  contingent  and  possible  inte- 
rests for  the  benefit  of  creditors,  having  at  the  same  time  some 
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regard  to  the  temporary  maintenance  of  the  bankrupt.  Refer- 
ence was  made  by  the  defendant's  counsel  to  the  distinction 
between  insolvency  and  bankruptcy,  but  I  cannot  perceive  that 
that  can  have  any  bearing  on  this  question,  nor  did  he  give  any 
reason  for  the  distinction.  For  some  time  past  all  the  jurisdic- 
tion of  courts  for  relief  of  insolvents,  has  been  transferred  to 
the  court  of  bankruptcy,  London. 

Having  all  due  regard  to  the  interests  of  creditors,  we  must 
not  forget  that  this  is  an  action  of  ejectment,  in  which  the 
plaintiffs  must  recover  on  the  strength  of  their  own  title.  I 
am  of  opinion  the  defendant  is  entitled  to  judgment  as  our  in- 
solvency law  now  stands. 

This  is  a  case  in  which  we  may  conscientiously  differ  in 
opinion.  The  Insolvency  Act  requires  several  amendments, 
and  I  hope  the  legislature  will  remove  all  doubt  by  defining 
the  character  of  the  property  to  be  vested  in  trustees  which 
I  have  shewn  to  have  been  the  course  of  legislation  in  England 
from  early  dates. 


Hon.  Mr.  Justice  Pinsent: 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  land,  dwelling  house  and  premises,  situate  on  Circular  road, 
St,  John's. 

The  facts  have  been  stated  by  way  of  special  case  for  the  de- 
termination of  this  court. 

The  defendant  was  declared  insolvent  in  November,  1886, 
and  the  plaintiffs  were  appointed  trustees  to  his  estate. 

The  defendant  obtained  his  certificate  of  insolvency  and  final 
-discharge  in  May  last. 

At  the  time  of  the  declaration  of  insolvency,  the  defendant's 
mother  was  living. 

Between  that  time  and  the  granting  of  the  certificate,  she 
4ied. 

At  the  time  of  her  death,  and  since  the  decease,  in  January, 
1883,  of  her  husband,  the  late  Jabez  K  Finlay,  (defendant's 
father),  Mrs.  Finlay  had  occupied  the  property,  the  subject  of 
this  action. 

The  property  had,  in  June,  1880,  been  assigned  by  her  hus- 
band to  trustees  in  trust  for  her  use  and  benefit,  during  the 
term  of  her  natural  life,  with  reversion  in  the  event  of  her 
death,  in  his  lifetime,  reserved  to  himself,  the  conveyance  mak- 
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iug  no  provision  for  the  devolution  of  the  property  after  her 
death,  in  the  event  of  her  surviving  her  husband. 

Mrs.  Finlay  did  survive  him,  and  the  effect  of  the  deed  seems 
to  me  to  be  that  the  reversion  of  which  J.  N.  Finhiy  had  made 
no  disposition  by  that  conveyance,  remained  in  him,  to  be  dis- 
posed of  by  his  will,  if  he  were  to  leave  one,  or  otherwise  to 
devolve  according  to  law. 

Mr.  Finlay  did  leave  a  will,  executed  in  November,  1882 ; 
und  thereby,  amongst  other  things,  and  by  the  first  clause  of 
the  will  he  bequeathed  the  property,  the  subject  of  this  action, 
to  his  wife  for  the  term  of  her  natural  life. 

This  bequest  was,  of  course,  inoperative,  as  its  subject  matter 
bad  already  been  conveyed  by  deed  to  the  same  effect. 

By  the  8th  clause  of  his  will,  however,  the  testator  disposed 
of  his  reversionary  estate  in  that  property,  in  these  words, 
"  Should  my  son,  Frederick  W.  Finlay,  survive  his  mother,  I 
will  and  bequeath  to  him  the  residue,  reversion  and  remainder 
of  my  estate,  right,  title  and  interest,  in  and  to  the  dwelling 
house,  land  and  premises,  upon  the  Circular  road,  hereinbefore 
referred  to.  but  should  my  said  son  die  before  his  mother,  the 
absolute  title  to  the  said  dwelling  house,  land  and  premises, 
shall  vest  in  her." 

No  interest  in  this  property  had  be^n  included  in  the  defen- 
dant's schedule  of  assets  at  the  time  of  the  declaration  of  in- 
solvency, nor  was  attention  drawn,  or  claim  made  to  it  in  any 
way  by  the  creditors  or  trustees.  Mrs.  Finlay,  as  I  have  ob- 
served, was  then  in  possession.  The  defendant  has  been  allowed 
from  the  death  of  his  mother  to  the  present  time,  to  occupy  the 
premises  and  to  receive  rents,  and  no  claim  upon  the  property 
as  part  of  the  insolvent  estate  of  the  defendant  was  made  by 
his  trustees  until  sometime  after  his  mother's  death. 

The  plaintiffs  (the  trustees)  now  say  that  they  are  entitled 
to  this  property,  that  it  has  with  the  death  of  Mra.  Finlay 
vested  in  them  in  remainder,  as  it  would  have  done  in  F.  W. 
Finlay  had  he  not  been  declared  insolvent. 

The  defendant's  position  is  that  he  had  no  right  of  property 
in  the  premises  at  the  time  of  the  declaration  of  insolvency,  but 
only  a  possibility  or  expectancy ;  that  the  future  interest  had 
not  vested  in  him,  and  that  consequently  the  property  formed, 
and  now  forms,  no  part  of  his  insolvent  estate  and  effects  divi- 
sible amongst  his  creditors. 

I  am  of  opinion  that  at  the  time  of  the  declaration  of  insol- 
vency, the  defendant  had  in  this  property  a  contingent  execu- 
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tory  interest.  He  had,  subject  to  the  event  of  his  surviving 
his  mother,  his  father's  revei*sionary  estate  in  this  property,  in 
other  words,  a  contingent  quasi  remainder  in  himself  by  virtue 
of  the  bequest  in  his  father's  will. 

He  thus  liad,  prior  to  the  declaration  of  insolvency,  a  sale- 
able and  assignable  right  of  property,  in  so  much  that  he  could 
have  released  the  reversion  or  contracted  to  sell  out,  and  divest 
himself  of  his  future  interest,  an  interest  which,  if  he  survived 
his  mother,  would  vest  in  possession  in  him  upon  her  death, 
and  if  he  had  disposed  of  it  by  sale  and  assignment  his  assignee 
would  have  become  entitled  to  it. 

If  this  position  be  correct,  it  follows,  and  is  clearly  demon- 
strated, that  the  defendant's  interest  was  an  asset  of  his  insol- 
vent estate,  and  veste*!  in  his  trustees,  to  whom  it  must  now 
belong. 

It  is  true  that  the  local  law  relating  to  insolvency  makes  no 
provision  for  after-acquired  property ;  that  a  declaration  of  in- 
solvency only  vests  in  trustees  the  estate  and  effects  of  the 
insolvent  then  belonging  to  him ;  that  effects  subsequently  ac- 
quired are,  until  the  gmnting  of  the  certifictite,  open  to  pro- 
ceedings by  uns4itisfied  creditors,  and  that  to  apply  them  in 
distribution,  new  proceedings  in  insolvency  would  require  to 
be  taken. 

The  property  in  dispute  in  this  case  is  not  after-acquired 
pioperty  in  that  sense,  it  had  been  acquired  in  interest,  altho" 
not  vested  in  possession  at  the  time  of  the  declaration,  and 
therefore  as  an  equitable  asset  vested  in  the  trustees  of  the  de- 
fendant's insolvent  estate  and  effects. 

Mr.  Justice  Story,  in  his  work  on  equity  jurisprudence,  ap- 
pears to  mc  to  express  the  true  position  of  the  plaintiff's  claim 
in  this  case  in  clear  and  simple  terms,  thus:  "Contingent  inter- 
ests and  expectancies  may  not  only  be  assigned  in  equity,  but 
they  may  also  be  the  subject  of  a  contract,  such  as  a  contract 
of  Siile  when  made  for  a  valuable  consideration,  which  courts  of 
equity,  after  the  event  has  happened,  will  enforce."  therefore,, 
a  contingent  legacy  which  is  to  vest  upon  some  fuutre  event, 
such  as  the  legatee's  coming  of  age,  (or,  as  in  this  ease,  his  sur- 
viving his  mother),  may  become  the  subject  of  an  i\ssignment 
or  a  conti-act  of  Siile." 

Here  there  was  no  assignment  or  contract  of  sale  on  the  part 
of  the  defendant,  but  there  was  that  which  amounts  in  law  to 
the  same  thing — assignment  by  operation  of  law  through  the 
vesting  of  the  defendant's  interests  in  the  trustees  of  his  in- 
solvent estate  upon  the  making  of  the  vesting  order. 
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No  objection  has  been  taken  that,  in  the  absence  of  some 
such  local  enactment  as  the  Imperial  Act  8  and  9  Vic ,  chap- 
ter 106,  or  otherwise,  tho  interest  in  the  property,  the  subject 
of  this  action,  wsis  an  asset  of  an  equitable  rather  of  a  common 
law  character,  and  that  the  remedy  might  be  strictly  on  the 
equity  side  of  the  court  or  by  order  in  insolvency,  and  not  in 
ejectment. 

It  is  uunecessar}',  therefore,  ta  decide  whether  such  an  objec- 
tion could  be  taken  with  effect  under  the  chapter  "  Of  Insol- 
vency" of  the  consolidated  statutes,  by  a  party  in  possession  as 
against  the  trustees  of  his  insolvent  estate,  who  are  entitled  to 
and  in  whom  vest  all  his  estate  and  effects. 

I  gather  that  the  parties  to  this  action  have  stated  this  case 
with  a  view  of  determining  the  ultimate  right  of  property,  ir- 
respective of  any  technicality  of  this  kind. 

So  regarding  this  case,  I  am  of  opinion,  in  giving  judgment 
for  the  plaintiffs,  that,  as  its  determination  has  been  for  the 
benefit  of  the  insolvent  estate,  all  the  costs  and  expenses  of 
this  litigation  should  be  borne  by  the  insolvent  estate. 


Hon.  Mr.  Justice  Little: 

In  this  matter  proceedings  originated  in  an  action  of  eject- 
ment, brought  by  plaintiffs  against  defendant,  to  obtain  posses- 
sion of  certain  land  situate  in  St.  John's,  and  by  arrangement 
by  the  parties  and  their  counsel  the  contentions  which  would 
arise  in  that  action  were  agreed  to  be  submitted  to  the  decision 
of  this  court,  in  the  form  of  a  special  case. 

From  the  record  embodying  this  special  case,  and  from  the 
statements  of  counsel  on  the  arguments  and  hearing  in  support 
of  the  respective  claims  of  the  parties,  it  appears  that  the  late 
Jabez  N.  Finlay  held  and  was  possessed  in  the  fee-simple  of  the 
parcel  of  land  and  premises  in  question,  and  in  June  1880,  exe- 
cuted a  deed  whereby  he  assigned  the  same  to  certain  trustees 
for  the  use  and  benefit  of  his  wife  during  her  natural  life.  The 
deed  provided  that  in  the  event  of  Mrs.  Finlay  dying  before  the 
grantor,  the  land  was  to  revert  to  him  Mr.  and  Mrs.  Finlay 
occupied  this  land  and  premises  up  to  January,  1883,  when  he 
died,  lea\'ing  a  will,  and  the  widow  continued  in  the  occupancy 
of  the  land  up  to  the  time  of  her  decease  in  July,  1887. 

The  testator,  by  his  said  will,  bequeathed  the  said  lands  and 
premises  in  the  terms  and  manner  following,  that  is  to  say : 
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l«t  "  To  my  beloved  wife,  Elizabeth  Sarah  Finlay,  I  give  and  bequeath 
the  land,  dwelling-house  and  premises,  now  occupied  by  me,  and  situate 
on  the  Circular  road  in  St.  Jonn's  aforesaid,  to  hold  the  same  during  the 
term  of  her  natuml  life." 

Aud  by  paragnigh  eight,  that 

"  Should  my  said  son,  Frederick  William  Finlay,  survive  his  mother, 
I  will  and  bequieath  to  him  the  residue,  revereion  and  remainder  of  my 
estate,  right,  title  and  interest  in  and  to  the  dwelling-house,  land  and  pre- 
mises upon  the  Circular  road,  hereinbefore  referred  to  ;  but  should  my 
said  son  die  before  his  mother  the  absolute  title  to  the  said  dwelling- 
house,  land  and  pi-emises  shall  vest  in  her." 

It  further  appears  that  testator's  said  son  was  declared  in- 
solvent in  the  month  of  Xovember,  1886,  and  the  plaintiffs 
were  duly  appointed  trustees  of  his  insolvent  estate,  which  is 
as  yet  not  wound  up.  In  May,  1887,  the  insolvent  obtained 
his  certificate  and  final  discharge  from  this  court.  No  title 
deed  of  said  land  has  been  made  by  the  executors  to  him,  but 
with  their  assent  he  has  continued  to  occupy  the  dwelling-house 
and  land,  and  received  the  profits  thereof,  and  no  attempt  was 
made  by  the  trustees  in  insolvency  to  dispose  of  the  interest, 
or  any  demand  made  in  relation  to  it,  during  the  lifetime  of 
Mrs.  Finlay. 

On  the  argument  counsel  contended  on  behalf  of  the  plaintiffs, 
that  the  defendant,  on  the  death  of  his  father,  took  a  vested  in- 
terest in  the  land  in  question,  and  having  such  interest  it  passed 
to  his  trustees  on  his  insolvency,  and  that  it  was  more  than  a 
contingent  interest ;  that  it  was  vested  and  merely  subject  to 
be  divested,  and  the  fact  of  the  trustees  not  having  dealt  with 
it  did  not  alter  their  position  towards  it,  and  they  were  at 
liberty  to  deal  now  with  it  as  they  found  it.  The  executors 
had  impliedly  and  tacitly  assented  to  the  bequest,  &c. 

On  the  part  of  the  defendant  it  was  urged  that  up  to  the 
adoption  of  these  proceedings,  no  attempt  was  made  by  the 
trustees  to  assert  any  claim  to  or  question  the  rights  of  defen- 
dant in  this  matter,  nor  any  attempt  to  sell  or  dispose  of  any 
such  alleged  interest  on  their  part,  and  that  no  vested  interest 
was  in  the  defendant  at  the  time  of  his  insolvency,  nor  until 
some  time  after  he  obtained  his  certificate  and  final  discharge 
from  this  court ;  that  the  wording  of  the  will  would  only  give 
an  equitable  interest,  and  the  utmost  the  plaintiffs  could  claim 
is  the  amount  that  interest  was  worth  at  that  time  contingent 
on  the  death  of  the  mother.  The  language  to  create  such  a 
vested  interest  as  that  contended  for  should  be  expressed  with 
certainty. 
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The  question  tbea  submitted  for  the  decision  of  the  court  is^ 
whether  the  trustees  of  the  insolvent  estate  of  the  said  F.  W. 
Finlay,  in  view  of  the  said  deed,  will,  and  of  the  facts  set  out, 
have  or  had  any  rights  or  interest  in  or  to  the  said  land  and 
premises  ? 

The  contention  thus  arising  as  to  the  construction  to  be 
placed  on  the  terms  of  the  will,  and  the  nature  of  the  interest- 
thereby  conferred  in  or  to  the  land  in  question,  may  have  been 
at  first  regarded  as  one  of  a  very  ordinary  or  simple  nature  and 
of  easy  solution ;  still  it  has  been  found  to  be  involved  in  some 
diflBculty,  and  called  for  much  research  and  consideration.  And 
notwithstanding  the  light  in  which  one  may  have  at  first  viewed 
the  respective  claims  of  the  parties,  as  presented  at  the  argument, 
the  result  of  references  to  authorities  and  of  maturely  consider- 
ing them  in  their  application  to  the  facts  on  this  record,  finally 
lead  me  to  a  conclusion  favorable  to  the  claim  of  the  plaintiffs. 

This  is  an  interest  in  a  chattel  real,  and  as  we  find  it  laid 
down  (Fei^m,  v,  1,  p.  4)  that  such  chattels  are  susceptible  of 
limitations  over  after  a  disposition  of  them  for  life ;  and  fur- 
ther, it  is  well  recognized  that  the  rule  regulating  the  validity 
of  freehold  interests  in  land  is  equally  applicable  to  bequests  of 
chattel  interests,  and  the  same  rule  of  construction  applies  ta 
personal  as  to  real  estate,  there  can  therefore  be  no  question 
that  the  general  principles  recognized  in  the  adjudicated  cases 
which  may  be  referred  to,  may  be  applied  in  determining  on 
the  rights  of  the  parties  to  these  proceedings. 

On  reviewing  the  facts,  it  appears  that  the  late  Jabez  Finlay 
was  possessed  in  fee-simple  of  certain  land  and  premises  in  St. 
John's,  and  assigned  them  (as  set  out)  to  trustees  for  the  use 
and  benefit  of  his  wife  during  her  lifetime  only;  that  there 
was  then  reserved  to  himself,  and  still  resting  in  him,  the  right 
of  granting  or  disposing  of  the  remainder  of  his  interest  there- 
in. This  right  he  exercised  by  the  making  and  execution  of 
his  last  will  and  testament,  by  and  under  which  he  declared  in 
the  terms  already  stated  that  the  remainder  or  residue  of  his 
(testator's)  interest  should  belong  to  his  son,  the  defendant,  if 
he  survived  his  mother,  but  if  not — that  is,  if  he  predeceased 
her — then  the  absolute  title  should  vest  in  her. 

Now,  it  is  well  understood  that  in  expounding  a  will  the 
question  is  not  what  the  testator  meant,  but  what  is  the  mean- 
ing of  his  words ;  to  prevent  speculations  upon  what  the  testa- 
tor may  be  supposed  to  have  intended  the  true  question  is, 
what  that  which  he  has  written  means. — 2   Ws.  Exs.,  1082. 
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Are  these  words,  or  the  terms  thus  used  in  the  will,  opeu  to 
the  construction  contended  for  by  the  plaintiffs,  or  are  they 
subject  to  the  qualified  construction  of  the  defendant  ? 

To  determine  this  we  must  refer  shortly  to  the  principles 
and  to  cases  of  autliority  bearing  on  the  matter,  and  it  is  need- 
less to  observe  that  it  is  seldom  possible  to  find  a  case  agreeing 
in  every  particular  circumstance  with  that  to  which  one  desires 
to  apply  it  by  way  of  analogy. 

As  to  the  force  of  the  words  used  and  the  rights  raised  by 
their  terms  in  creating  any  vested  interest  in  the  land  in  the 
defendant  during  the  mother's  lifetime,  we  find  it  stated  in 
Feme  on  EeTnainders,  that  a  vested  interest  may  frequently  1^ 
unattended  with  the  right  of  possession  or  enjoyment,  since 
that  right  may  reside  in  some  other  person  than  the  individual 
having  such  vested  interest ;  and  again,  possession  may  be  exe- 
cutory, as  in  case  of  a  remainderman  or  reversion,  during  the 
continuance  of  the  particular  estate. 

And  in  principle  the  law  favors  the  vesting  of  estates,  if 
words  of  futurity  are  introduced  into  the  gift ;  the  questions 
arises  whether  the  expressions  are  inserted  for  the  purpose  of 
postponing  the  vesting  or  point  merely  to  the  deferred  posses- 
sion or  enjoyment  — Jur.  WillSy  vol.  1, 

Thus  in  Barastows  case  there  was  a  devise  to  A.  and  B.  for 
yejirs,  then  to  testator's  executors  till  such  time  as  H.  should 
attain  21  years,  and  when  he  should  come  to  his  full  age,  then 
to  him  absolutely.  It  was  contended  the  remainder  did  not 
vest  in  him  unless  he  attained  the  prescribed  age;  but  the 
court  held  it  to  be  vested  immediately.  *  *  The  adverbs 
of  time,  when,  etc.,  did  not  make  anything  necessary  io  precede 
the  settling  {i.e.,  the  vesting)  of  the  remainder,  but  merely  ex- 
pressed the  time  when  it  should  take  effect  in  possession.  The 
words  "from,"  "after,"  and  "should,"  are  similarly  construed. 

The  rule  of  construction  appears  to  be  as  reasonably  appli- 
cable when  the  contingency  is  that  of  the  devisee  being  alive 
when  the  remainder  falls  into  possession,  as  where  it  is  the 
attainment  by  him  of  the  age  which  presumably  in  the  testa- 
tor's mind  qualifies  him  for  the  possession  and  legal  control. — 
Jur,  W.,p,810, 

In  FHiiif/  vs.  AUcn,  12  M.  &  Wch,  Holfe  B.  observed  on  the 
case  of  Bhipps  rs.  Asl:ais,  and  the  cases  there  referred  to,  that 
in  tliese  there  was  an  absolute  ^iit  to  some  ascertained  person 
or  persons,  and  the  courts  held  that  words  accompanying  the 
gift,  thougli  apparently  accompanyinL;  a  contingency  or  contin- 
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gencies,  did  in  reality  only  indicate  certain  circumstances,  on 
the  happening  or  not  happening  of  which  the  estate  previously 
vested  should  be  divested  and  pass  from  the  fii-st  devisee  into 
some  other  channel. 

This  rule  of  vesting  only  yields  to  a  clear  contrary  intention 
from  the  language  of  the  will ;  the  mere  introduction  into  an 
ulterior  gift  of  new  words  of  disposition  has  no  eflTect  in  post- 
poning the  vesting. — Benyon  vs.  Madison,  2  B,,  Cc,  76. 

In  Harrison  vs.  Foreman,  6  Ves.,  207,  where  a  fund  was  be- 
queathed to  A.  for  life,  and  after  her  decease  to  P.  and  S.  in 
-equal  moities,  and  in  the  case  of  the  death  cf  either  of  them 
during  her  lifetime,  then  to  the  one  surviving  on  her  death. 
Both  died  during  her  lifetime.  Sir  P.  Arden,  M.R.,  held  that 
the  original  gift  was  not  defeated-  And  further,  we  find  in 
1  B.  &  P.  N.  R,  334,  a  case  in  which  lands  were  conveyed  to 
the  use  of  the  grantor  himself  for  life,  and  after  his  decease  to 
the  use  of  his  son  for  ever,  should  he  attain  21  years ;  but  if  he 
died  before  he  attained  that  age,  then  the  land  and  premises 
were  to  remain  to  the  grantor  in  fee.  It  was  held  that,  though 
upon  the  first  words  this  seemed  to  be  a  condition  precedent, 
yet  upon  all  the  words  taken  together  it  was  an  immediate 
devise  to  the  son,  subject  to  be  defeated  upon  a  condition 
subsequent. 

Now  it  is  unnecessary  to  multiply  cases  in  further  illustra- 
tian  of  the  principle  started  with,  as  it  appears  to  me  that  there 
cannot  be  a  doubt  that  under  the  terms  here  used  the  defendant, 
in  the  legal  sense,  did  take  a  vested  interest  in  the  land  in  ques- 
tion during  the  lifetime  of  the  mother.  It  was  a  devise  to  her 
for  life,  and  if  her  son  (the  defendant)  should  predecaase  her,  it 
became  absolutely  her  freehold ;  but  otherwise,  if  he  survived, 
then  he  fell  into  possession;  and  in  the  meanwhile  he  was 
seized  of  his  remainder  at  the  same  time  that  she  became  pos- 
sessed of  the  interest  for  life  under  the  will. 

The  defendant's  estate  in  the  land  were  then  limited  to  take 
effect  and  be  enjoyed  after  the  particular  estate  in  his  mother 
was  determined,  the  latter  was  in  possession  and  the  other  in 
expectancy.  They  were  only  different  parts  of  one  estate  of 
freehold  which  existed  in  the  testator,  created  at  the  same  time 
and  subsisted  together  after  his  death  in  the  widow  and  the 
defendant.  The  defendant  then  had  a  vested  right  or  interest 
in  and  to  this  land  during  the  life  of  his  mother  and  at  the 
time  of  his  insolvency,  which  interest  was  subject  to  be  divest- 
ed by  the  occurrence  of  the  contingency  of  defendant's  death  in 
T 
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the  lifetime  of  his  mother.  It  appears  this  right  or  interest 
was  not  brought  into  question  at  all  on  the  defendant's  exami- 
nation in  insolvency.  We  find  that  under  the  English  insol- 
vency acts  such  property  as  the  insolvent  was  entitled  to,  both 
at  law  and  in  equity,  vests  in  the  assignees. —  Walfd,  Fs.  to 
Ac,  V,  2, 1300. 

A  contingent  legacy  which  is  to  vest  upon  some  future  event, 
such  as  the  legatee's  coming  of  age,  may  become  the  subject  of 
assignment,  or  of  a  contract  of  sale ;  so  even  the  naked  possibi- 
lity of  expectancy  of  an  heir  to  his  ancestor's  estate  may  become 
the  subject  of  a  contract  of  rule  or  settlement,  ♦  ♦  ♦  and 
no  distinction  exists  or  has  been  taken  between  assignments  of 
a  possibility  of  an  inheritance  and  assignments  of  a  possibility 
of  a  chattel  real. — Trull  vs.  Eastman^  S  Met,  J 21 ;  Watherd  vs. 
Watherd,  2  Sivi  ;  Rohson  vs.  Trevor,  2  P.  IVs.,  &c. 

And  in  Montague  &  Aycrton's  Hey  Reports,  referring  to  tlie 
English  B'cy  Acts  (1  and  2  W.  J^,  c.  56;  6  Geo.  i,  c.  i6;,  that 
the  commissioners  would  assign  the  bankrupt  property,  viz.: 
all  present  and  future  personal  estate,  all  property  which  may 
revert,  descend,  devised,  bequeathed,  or  come  to  him,  etc. 

The  case  of  Heydon  et.  al.  vs.  Williamson,  reported  in  3  Pc, 
Wis.,  is  very  much  in  point  and  fully  illustrates  the  principle 
determining  the  position  in  which  such  interests  and  estates 
were  regarded  in  the  application  of  the  provisions  of  the  Eng- 
lish bankruptcy  acts.  In  that  case  there  was  a  devise  to  the 
children  of  A.  as  should  be  living  at  his  death.  A.  had  issue, 
a  son  B.,  who  becoming  bankrupt,  got  his  certificate  allowed, 
after  which  A.  (the  father)  died ;  it  was  held  that  this  contin- 
gent interest  was  liable  to  the  bankruptcy,  for  as  much  as  the 
son  in  the  father  s  lifetime  might  have  released  it. 

In  the  application  of  such  ruling  to  the  questions  arising  on 
these  proceedings,  our  laws  of  insolvency  in  this  particular  do 
not  conflict  with  the  provisions  of  the  English  bankruptcy  laws, 
for  in  both  instances  it  is  a  then  present  and  existing  interest 
that  is  being  passed  upon.  In  this  case  the  defendant's  then 
interest  might  have  been  charged,  assigned  or  released  by  him, 
but  being  still  in  him  at  the  time  of  his  insolvency,  it  must 
pass  to  his  trustees. 

The  Act  of  5  G.  4,  cap.  67,  and  the  local  Act  25  Vic,  cap.  7, 
which  preceded  the  present  law  regulating  our  practice  in  in- 
solvency, used  the  general  and  comprehensive  terms  of  "the 
insolvent's  estates  and  effects,"  "property  and  assets,"  &c.,  in 
dii ignating  that  which  belonged  to  the  insolvent  at  the  time 
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of  his  insolvency,  or  passed  tc  the  trustee,  and  the  same  gene- 
ral and  inclusive  terms  are  still  preserved  in  our  statutes.  It 
may  here  again  be  observed  that  if  it  were  disclosed  at  the  in- 
solvent's examination  that  he  was  possessed  of  such  a  right  and 
entitled  in  remainder,  his  then  interest  would,  under  the  direc- 
tions of  the  court,  be  entered  in  the  schedule  of  his  assets,  as 
the  terms  of  the  statute  would  have  required  it,  and  in  the 
interests  of  the  creditors  no  other  course  would  be  warranted. 
The  interest  in  this  vested  right  might  not  then  have  been 
considered  of  any  great  value,  and  probably  would  have  been 
dealt  with  by  the  trustees  at  a  valuation  greatly  below  that 
which  it  has  since  acquired  by  becoming  vested  in  possession. 
Indeed,  we  find  that  means,  novel  to  us,  are  elsewhere  resorted 
to,  under  certain  circumstances,  to  secure  the  value  of  this  re- 
vei-sionary  interest  against  such  a  contingency  as  the  death  of 
the  remainder  man  in  the  lifetime  of  the  party  having  the  par- 
ticular estate.  For  instance,  we  find  such  an  interest  recently 
the  subject  of  adjudication  under  circumstances  somewhat 
similar  to  the  present  and  in  which  the  spirit  and  intention  of 
the  law  and  the  leaning  of  courts  are  indicated  as  strongly  con- 
servative of  the  rights  and  interests  of  creditors  in  bankruptcy 
and  insolvency  proceedings.  The  proceedings  referred  to  were 
passed  on  in  May  last  in  a  case  heard  in  the  Court  of  Appeal 
in  ex  parte  Board  of  Trade  in  re  Block.  It  appeared  there  was 
an  asset  belonging  to  the  bankrupt  Block  consisting  of  a  rever- 
sionary interest  in  £2,000,  contingent  upon  Block  surviving  his 
mother ;  and  in  order  to  effect  a  nale  of  this  interest  the  trus- 
tees, witli  a  view  to  its  realization  at  better  advantage,  called 
on  Block  to  sign  a  requisition  and  submit  to  medical  examina- 
tion, so  as  to  enable  the  trustees  to  effect  a  policy  of  insurance 
on  his  life ;  Block  refused.  The  majority  of  the  court,  without 
questioning  the  vested  right,  held  they  had  no  power  to  oblige 
the  insolvent  to  submit  to  the  examination.  But  C.  J.  Fry,  in 
expressing  his  dissent  from  the  ruling,  observed  inter  alia,  "  The 
property  depends  on  the  life  of  the  bankrupt ;  it  is  property 
which  can  be  realized  for  a  larger  sum  if  the  contingency  on 
which  it  depends  can  be  filled  up  ♦  ♦  ♦it  seems  to  me 
shocking  that  a  bankrupt  can  thus  deprive  his  creditors  of  a 
valuable  asset.  The  property  of  a  bankrupt  ought  to  be  realized 
BO  as  to  produce  the  largest  amount,  &c.,  and  the  way  to  do  that 
ifl  by  effecting  a  policy." 

Reference  might  also  be  made  to  the  case  of  the  payment  of 
a  legacy  before  bankruptcy,  and  payable  after  was  held  to  vest 
in  the  parties'  trustees, — 2  Vera,,  432, 
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I  am,  therefore,  of  opinion  that  defendant  had  a  vested  in- 
terest or  right  to  the  land  in  question  immediately  on  testator's 
demise,  and  that  such  a  right  passed  to  his  trustees  on  his  in- 
solvency, and  when  the  death  of  the  widow  occurred  such  inte- 
rest became  vested  in  possession,  and  consequently  enures  to 
the  benefit  of  the  creditors  of  the  estate  of  the  defendant. 

I  cannot  hold  that  because  of  the  question  not  having  been 
raised  on  the  defendant's  examination  at  his  insolvency,  or  at 
the  time  of  applying  for  his  certificate,  that  we  would  be  justi- 
fied either  in  law  or  equity  in  holding  that  the  creditors  thereby 
estopped  themselves  from  asserting  their  right  to  the  interest 
their  debtor  then  had  in  the  land  on  subsequently  tiscertaining 
what  their  rights  were  in  the  premises. 

Mr.  Kent,  Q,  C,  and  Mr,  Horivood,  for  plaintiffs. 

Mr,  McNeill/,  Q,  C,  (acting  Attornei/  General),  and  Mr.  Enierson, 
for  defendant. 
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1888,  March.    Little,  J. ;  Carter,  C.  J. ;  Pinsent,  J. 

Practice— Xew  trial — Verdict  against  evidence — Principle  on  which  new  trial 

allowed. 

The  ])laintLff  sought  to  recover  $900,  balance  of  account  covering  several  years 
transactions.  Tlie  defendant  counter-claimed  for  pro<:eed8  of  certain  8hip« 
nieuts  of  produce  not  accounted  for.  Plaintiff  answered  counter-claim  that 
produce  had  been  shipped  to  a  tirm  which  Ijecanic  bankrupt  before  proceeds 
were  accounted  for.  The  defendant  answers  that  plaintiff  was  not  their  for- 
warding agent ;  tliat  the  produce  was  shipped  to  plaintiff's  own  account ; 
that  proceeds  entered  into  account  between  plaintiff  and  the  bank  rapt  firm  ; 
and  that  the  comniis.sion  charged  by  plaintiff  was  a  del  credere.  The  jury 
found  a  verdict  for  defendant,  disallowing  his  counter-claim.  Upon  a  mle  for 
a  new  trial  on  the  grounds,  (1)  Verdict  contrary  to  evidence ;  (2)  Mis-direction  ; 
(3)  Non -direction. 

^eW— (Pinsent,  J.,  differing)— A  new  trial  ought  not  to  be  granU-d  on  the 
grounds  that  the  verdict  of  the  jury  was  contrary  to  the  weight  of  evidence, 
unless  the  vertlict  was  one  that  the  jury,  weighing  the  whole  of  the  evidence 
reasonably,  could  not  properly  find.     Rule  discharged. 

This  cause  was  tried  before  me  and  a  special  jury  in  the  last 
term  of  this  court,  and  resulted  in  a  verdict  for  the  plaintiff. 
This  verdict  the  defendant  now  seeks  to  have  set  aside  on  the 
grounds  that  it  was  contrary  to  evidence  and  also  for  misdirec- 
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tiou  Id  the  law  laid  down  by  the  judge  in  leaving  the  case  to  the 
jury.  The  rule  nisi,  granted  defendant,  has  been  fully  and  ably 
argued,  and  it  only  remains  for  us  to  decide  if  the  grounds  re- 
lied upon  by  defendant  are  such  as  will  justify  the  court  in 
making  that  rule  absolute. 

The  history  of  the  proceedings  as  presented  on  the  record 
shows  that  the  writ  in  the  case  was  issued  in  September,  1884, 
and  under  it  the  plaintiff  claimed  $961,  under  the  common  in- 
debitatus counts,  in  assumpsit,  for  goods  sold  and  delivered,  &c » 
to  which  the  defendant  in  December,  1884,  appetired  and 
pleaded  the  general  issue  only.  A  commission  issued  for  the 
examination  of  the  plaintiff,  at  Halifax,  and  on  its  return  and 
after  the  case  was  fixed  for  trial  in  November,  1886,  on  the  ap- 
plication, defendant  was  permitted  to  file  other  pleas  by  way 
of  set  off  and  counter  claim,  and  by  and  under  these  he  for- 
mally alleged  that  the  plaintiff  acted  as  his  agent  and  became 
personally  responsible  for  the  price  of  all  goods  sent  to  him  by 
defendant  for  sale,  and  also  undertook  to  fully  account  for  the 
proceeds  of  such  goods ;  in  effect  it  was  alleged  plaintiff  was  to 
receive  and  be  allowed  a  commission  del  credere ;  under  these 
pleas  the  defendant  claimed  the  sum  of  $2060,  being  the  al- 
lied value  of  forty-two  cases  of  lobsters  shipped  to  the  plain- 
tiff, and  consigned  by  him  in  his  own  name  to  Carvell  &  Com- 
pany, of  London,  for  sale,  who,  becoming  bankrupt,  failed  to 
make  any  return  therefor,  and  the  value  of  said  goods  was  con- 
sequently lost  to  the  defendant.  Issue  was  joined  on  these 
pleas  and  owing  to  change  in  pleading,  and  the  claim  thus  set 
up,  it  iDccame  necessajy  to  issue  a  second  connnission  for  the 
further  examination  of  parties  abroad,  and  on  its  return  the 
case  was  tried  with  the  result  before  stated. 

From  the  evidence  thereupon  presented,  it  appeared  that 
plaintiff  was  a  commission  agent  at  Halifax,  and  also  acted  as 
agent  for  certain  steamers,  one  of  which  plyed  between  Halifax, 
St,  Pierre  and  Fortune  Bay  in  this  island. 

The  defendant  was  carrying  on  the  business  of  a  lobster 
packer  and  trader,  at  Grand  Bank,  in  Fortune  Bay. 

The  amount  of  the  claim  sued  for  by  plaintiff  was.  as  stated, 
$961,  and  is  not  now  disputed,  but  the  defendant,  under  his 
counter  claim,  seeks  to  recover  the  difference  between  that 
amount  and  the  value  of  the  lobsters  so  transhipped  to  Carvell 
&  Company,  and  which  were  in  their  possession  at  the  time  of 
their  bankruptcy.  These  lobsters  were  of  the  value  set  out  in 
the  pleadings,  and  defendant  contends  he  is  entitled  thereto. 
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because  of  plaintiffs  alleged  liability  as  his  agent  acting  under 
a  del  credere  commission. 

The  aise  is  one  involving  no  intricate  or  difficult  questions 
of  law,  and  one  in  which  the  consideration  and  judgment  of 
such  :i  jury  on  the  facts  and  circumstances  as  set  out  in  the 
evidence,  might  be  relied  upon  as  justly  determining  the  ques- 
tions at  issue  between  the  parties. 

As  the  principle  and  only  point  on  which  the  defendant's 
contention  rests  in  support  of  his  counter  claim  is,  that  the 
plaintiff  acted  as  an  agent  for  and  under  a  del  credere  com- 
mission, we  must  refer  shortly  to  the  legal  requirements  neces- 
sary to  constituting  such  an  agency.  We  find  it  laid  down  in 
Stori/  on  Ajjenq/,  p.  404,  that  besides  the  ordinary  commissions 
in  some  classes  of  agency,  such  as  crises  of  factors  for  the  sale 
of  goods,  extraordinary  commissions  are  sometimes  allowed, 
either  by  the  tuiagc  of  trade  or  by  the  positive  agreement  of  the 
parties.  Of  this  character  is  what  is  commonly  called  a  com- 
mission del  credere,  which  is  an  extra  compensation  paid  to  a 
factor,  in  consideration  of  his  undertaking  to  be  responsible  for 
the  solvency  and  punctual  payment  of  the  debt,  by  the  parties 
to  whom  the  goods  of  his  principal  have  been  sold  The  phrase 
del  credere  is  a  borrowed  one,  and  its  signification  is  exactly 
equivalent  to  our  word  guarantee  or  warantoe;  and  in  the  case 
of  Morris  vs.  Cleasbi/,  -^//i  Maulc  and  Sehrin,  Lord  Elleuborough 
observes  that  in  correct  language  a  commission  del  credere  is 
the  premium  or  price  given  by  the  principal  to  the  factor  for  a 
guarantee ;  it  presupposes  a  guarantee ;  and  in  the  case  of  Grove 
vs,  Dubois,  i,  T,  R.,  112,  I^rd  Mansfield  is  stated  to  have  laid 
down  that  a  commission  del  credei-e  is  an  absolute  engagement 
to  the  principal  from  the  broker  or  factor. 

Now  these  references  are  quite  sufficient  to  establish  the  pri- 
mary principles  which  must  be  applied  to  the  evidence  in  de- 
ciding on  the  claim  of  the  defendant ;  and  the  burthen  of  proof, 
I  take  it,  lests  on  him  in  support  of  this  part  of  his  defence. 

It  may  be  as  well  then  to  give  the  evidence  by  force  of  which 
he  contends  this  responsible  and  onerous  position  is  imposed  on 
the  plaintiff  as  his  agent. 

The  only  witness  examined  on  the  part  of  the  defence  (aside 
from  the  two  hereafter  referred  to)  was  Thomas  Foote,  sou  of 
defendant,  whose  evidence  principally  went  to  show  that  defeo- 
dant  commenced  in  1881  to  transact  business  on  his  own  ac- 
count with  plaintiffs ;  before  that  he  and  one  Mitchell  were 
partners  in  lobster  packing  and  did  business  with  him.     He 
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states :  "  "We  bought  goods  from  plaintiff  and  sent  him  lobsters 
to  pay  for  them."  In  the  latter  part  of  1882  defendant  sent 
bim  the  412  cases  said  to  have  been  forwarded  to  market,  the 
proceeds  of  which  have  not  been  accounted  for. 

Witness  could  not  say  he  was  personally  acquainted  with  de- 
fendant, but  saw  him  at  Halifax  in  1881  and  gave  him  an  order 
for  some  goods,  and  was  not  aware  of  the  existence  of  any  such 
firm  as  Carvell  &  Sons  until  their  failure ;  knew  neither  who 
the  actual  sellers  or  purchasers  of  the  lobsters  were  at  the 
time. 

After  the  lobsters  would  be  shipped  to  Corbett,  defendant 
bad  no  further  connection  with  them ;  the  next  we  would  hear 
of  them  would  be  we  got  so  much  for  them  and  it  would  be 
passed  to  our  (defendant's)  credit.  There  were  no  orders  given 
for  the  shipping  or  sale.  Plaintiff  said  nothing  about  not  being 
responsible  until  after  Carvell's  failure.  *  *  *  We  now 
send  lobsters  to  C.  T.  Bowring,  Liverpool,  through  St  John's, 
and  get  account  sales  that  show  the  sales  to  be  on  account  of 
Morgan  Foote,  and  pay  2 J  per  cent  We  now  deal  with  Bow- 
rings,  and  are  supplied  by  them  and  carry  on  a  general  trade 
and  business.  We  were  in  the  habit  of  getting  account  sales 
from  plaintiff  shewing  the  goods  went  to  England.  We  were 
nine  years  doing  business  with  him. 

The  defendant  was  not  examined  as  ho  might  have  been,  and 
this  evidence  of  his  son  comprises  the  sole  direct  testimony 
given  in  support  of  the  defence  and  this  counter-claim  Be- 
yond this  the  defendant  relied  on  inferences  to  be  drawn  from 
the  contents  of  certain  exhibits  which,  it  appeared,  were  fur- 
nished by  the  plaintiff  at  Halifax,  and,  as  part  of  his  evidence, 
were  returned  with  the  commissions.  The  only  further  evi- 
dence for  the  defence  was  that  given  by  Messrs  Bowring  and 
McDougall,  the  former  went  to  show  the  rate  of  commission 
-charged  by  the  consignees  at  Liverpool  on  certain  shipments  of 
lobsters  recently  sent  by  him  on  account  of  defendant,  who  is 
now  dealing  with  him.  This  rate  was  2i  per  cent,  on  sales. 
Mr.  McDougall's  testimony  showed  he  had  made  a  shipment  to 
his  consignee  at  Liverpool,  and  the  commission  charged  was 
three  per  cent.,  including  guarantee. 

This  evidence  could  not  be  intended  to  apply  in  proof  of  a 
usage  of  trade  existing  at  the  places  or  ports  where  the  trans- 
actions involved  in  these  proceedings  transpired,  for  this  and 
other  reasons  was  not,  in  my  opinion,  relevant  to  the  matters 
an  issue. 
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Under  the  commissions  the  plaintiff  deposed  that  his  first 
business  transaction  with  defendant,  alone,  was  in  1880.  and 
continued  up  to  1883 ;  he  at  first  dealt  with  defendant  as  mem- 
ber of  the  firm  of  Mitchell  &  Foote  in  1878,  and  down  to  their 
separation,  and  subsequently  with  him  alone.  Defendant's  son 
conducted  the  correspondence  with  plaintiff,  and  visited  Hali- 
fax and  transacted  business  there  with  him.  When  the  firm  of 
Mitchell  &  Foote  commenced  to  send  lobsters  to  Plaintiff  he 
made  an  arrangement  with  Mitchell  at  Halifax,  that  "  he,  the 
plaintiff,  was  to  receive  the  goods,  pay  all  back  charges,  insur- 
ance, &c.,  and  forward  to  London  to  the  best  market,  pay  the 
selling  commission  and  charge  them  five  per  cent,  on  the  sales ;. 
that  on  two  occasions  he  was  charged  in  London  five  per  cent 
commission  for  selling ;  that  he  never  bought,  sold,  or  dealt  in 
lobsters  excepting  acting  as  agent,  forwarding  the  goods  for 
sale,  and  acted  in  that  way  for  Atherton,  Hughes  &  Co.,  and 
for  the  defendant."  The  lobstei*s  sent  to  plaintiff  by  them  were 
transshipped  in  London  in  his  name  for  sale  on  account  of  the 
packers.  In  due  course  he  would  receive  the  account  sales  and 
furnish  the  packers  with  copies  of  same.  Plaintiff  went  on  re- 
ceiving and  shipping  in  this  way  with  Mitchell  and  Foote  until 
the  dissolution  of  that  firm,  and  subsequently  with  defendant. 
He  chained  2^  per  cent,  on  the  sales,  for  transhipping,  effect- 
ing insurance,  correspondence  in  London  with  legard  to  sales, 
for  advances  for  freight,  insurance,  &c.,  &c.,  &c  As  soon  as 
plaintiff  would  receive  account  sales  he  always  accounted  to 
the  packers,  and  in  rendering  the  account  charged  five  per 
cent.,  which  included  2^  per  cent,  paid  for  selling  in  London. 
After  the  dissolution  of  the  finn  of  Mitchell  and  Foote  he  con- 
ducted the  business  and  continued  it  in  the  same  manner  with 
defendant  without  any  new  arrangement  or  charge. 

It  appeared  he  was  not  not  nuide  aware  of  the  position  now 
taken  by  defendant  in  charging  him  as  a  del  cfedere  agent  until 
December  13th,  1883,  except  from  what  he  could  gather  from 
correspondence  referred  to  in  the  first  commission.  He  further 
swears  that  defendant  was  aware  of  the  parties  to  whom  plain- 
tiff consigned  the  goods,  and  that  he  furnished  him  with  all 
information  and  account  sales  as  received  by  him,  and  for  a 
year  or  two  prior  to  making  the  last  shipment  in  question, 
plaintiff  had  been  forwarding  defendant's  lobsters  to  Carvell 
and  Sons,  and  had  previously  forwarded  consignments  to  the 
firm  of  Franklin  &  Co.,  of  London.  Plaintiff  lastly  testifies 
that  nothing  ever  took  place  between  Mitchell  and  himself,  or 
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between  him  and  Foote,  as  to  becoming  responsible  for  stiles. 
Nothing  of  the  kind  was  ever  mentioned,  and  he  never  agreed 
in  any  way  to  assume  any  responsibility,  except  to  forward  the 
goods  and  find  a  market  for  them  for  defendant;  and  states 
that  Carvell  &  Sons  at  the  time  in  question  were  regarded  a& 
most  reliable  and  of  the  highest  commercial  standing ;  of  that 
fact  no  question  is  raised,  as  the  evidence  of  other  witnesses 
under  the  commission  fully  sustains  it.  Comment  on  this  tes- 
timony is  at  present  uncalled  for.  I  consider  it  desirable  that 
an  abstract  of  this  evidence  should  be  given  in  order  that  we 
may  clearly  ascertain  from  the  record,  without  speculation^ 
what,  according  to  the  plaintiff's  sworn  statement,  he  contended 
for  and  relied  on  as  the  established  conditions  and  circumstan- 
ces surrounding  his  position  and  the  understood  and  recognized 
ground  on  which  he  considered  he  stood  towards  the  defendant 
throughout  the  course  of  their  dealings 

Turning  then  to  some  of  the  documentary  evidence  we  find 
a  letter  marked  "Exhibit  0,"  written  in  July,  1882,  by  defen- 
dant, in  which  he  states,  "  I  am  sending  to  your  care  a  consign- 
ment of  150  cases  of  lobsters,  high  cans,  that  you  will  do  the 
best  with,"  and,  after  referring  to  some  labels  ordered  by  him, 
he  concludes,  '•'  I  hope  you  will  do  the  best  to  suit  me  in  those 
labels  by  the  return  of  the  stenmer.  As  soon  as  I  receive  them 
I  will  send  you  300  cases  more."  And  by  "  Exhibit  A  1,"  of 
date  27th  July.  1882,  plaintiff  says,  "Your  letter  of  10th  May, 
ordering  labels,  «Scc.,  we  received  by  Shattuck  yesterday,  loO 
cans,  tall  cans,  and  two  cases  flat  c^ms  lobsters,  which  we  will 
torward  to  our  agents  in  London  for  sale  on  your  account."" 
And  "  Exhibit  B,"  12th  August,  1882,  from  same  to  defendant, 
•*  By  Shattuck  we  received  100  cases  lobsters  for  your  account, 
which  will  be  shipped  to  London  first  opportunity" ;  and  by 
'•  Exhibit  E,"  21st  October,  1882,  plaintiff  states,  "  We  have 
just  heard  of  arrival  in  London  of  your  first  shipment  of  lob- 
sters, but  when  our  correspondent  wrote  they  had  not  yet 
sold  " ;  and  on  April  18,  1882,  defendant  writes :  "  I  have  not 
received  account  sales  of  last  shipment  of  lobsters  as  expected" ;. 
in  "Exhibit  N,"  10th  May,  1882,  he  states:  'Eeceived  your 
letters  of  22nd  July  and  22nd  April,  also  account  sales  of  first 
shipment  of  lobsters ;  will  send  you  800  cases  in  the  coming 
8ammer>  i.  «.,  if  the  last  shipment  turn  out  satisfactorily." 

The  account  sales  so  furnished  on  31st  December,  1881, 14th 
April,  1882,  February,  1882,  Exhibits  B  3  and  B  2,  are  from 
the  plaintiff  to  the  defendant,  and  show  that  the  sales  were 
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made  by  the  former  on  account  of  the  latter,  whilst  it  would 
appear  from  the  account  sales  from  London  consignees  to  Cor- 
bett  that  the  sales  had  been  made  by  them  on  his  account 
This  is  referred  to  in  the  latter's  e\idence,  and  it  so  appears 
that  in  his  account  sales  the  full  commission  of  five  per  cent, 
would  be  charged,  covering  the  two  and  a  half  per  cent,  charged 
by  the  consignees  in  London. 

The  plaintiff,  in  "Exhibit  F,"  under  date  the  21st  February, 
1883,  writes  defendant :  "  We  regret  to  have  to  inform  you  that 
the  firm  to  whom  we  forwarded  your  two  shipments  of  lobsters 
in  Aug  and  Sept.  last  has  failed,  &c.  You  will,  of  course,  under- 
stand in  this  transaction  we  have  been  merely  acting  as  for- 
warding agents,  and  in  no  way  liable  for  any  loss  that  may  be 
sustained.  &c.  If  the  goods  had  been  our  own  we  would  have 
had  no  hesitation  in  sending  them  to  Carvell's  house.  They 
were  considered  perfectly  reliable  up  to  the  day  of  the  failure," 
Ac,  &c-  Defendant  replies  to  this  on  26th  May,  1883,  as  by 
*'  Exhibit  P  " :  "  Concerning  the  affair  you  made  of  it  with  the 
lobsters  I  sent  you  last  season  I  shall  expect  account  sales  as 
soon  as  pessible.  If  not  satisfactoiy  I  shall  be  obliged  to  go  to 
Halifax  and  have  matters  arranged  myself.  I  conclude  there 
is  a  balance  of  about  $2,000  due  me  from  you,"  &c.  Subse- 
quently plaintiff  appears  to  have  furnished  defendant  with  an 
Hccount  shewing  the  balance  of  $966  due,  and  a  demand  for 
payment  having  been  made,  the  defendant,  by  letter  of  Decem- 
ber 13th,  1883,"writes  plaintiff  :  "  Enclosed  find  order  on  James 
Frazer  for  the  sum  of  one  hundred  doUara  towards  payment  of 
account.  I  heard,  by  the  bye,  before  I  received  any  notification 
from  you,  that  you  intended  seizing  the  lobsters  I  sent  to  Hali- 
fax, which  I  consider  you  have  no  right  to  do.  I  sent  you  the 
lobsters  sis  payment  for  the  goods  I  had  from  you  Why  then, 
do  you  expect  me  to  pay  for  goods  had  from  you  amounting  to 
$961  when  you  owe  me  for  goods  amounting  to  over  $2,200  ? 
I  intend  to  pjiy  you  for  the  goods  I  had  from  you,  and  I  expect 
you  to  pay  for  the  goods  you  had  from  me;  awaiting  your 
reply,"  &eJ 

And  in  answer  to  a  demand  made  on  the  27th  June,  1884, 
by  Green  &  Bunting  (the  attorneys  of  the  plaintiff)  for  the 
payment  of  the  balance  due  by  defendant,  he  answers  under 
date  the  Vth  July,  1884 :  "  I  received  yours  of  the  27th  ulta, 
and  note  contents.  I  will  be  at  Halifax  the  coming  fall,  and 
will  pay  T.  D.  Corbett  &  Co.  the  desired  amount  then ;  hoping 
that  will  be  satisfactory,"  etc.     Such  then  is  the  evidence,  or 
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the  substance  of  it,  from  which  it  is  urged  ample  or  sufficient 
solid  material  can  be  collected  to  form  the  legal  grounds  on 
which  the  claim  of  the  defendants  can  be  sustained.  I  must 
confess  I  have  been  from  the  first  unable,  from  the  facts  so  de- 
veloped on  the  record,  to  hold  any  other  opinion  than  the  one 
on  the  subject.  Regarding  as  indisputable  the  distinct  and 
simple  principles  and  rules  of  law,  declaring  what  are  the  ab- 
solutely requisite  ingredients  necessary  to  create  such  a  posi- 
tion, I  cannot  recognize  their  existence  in  the  present  case. 
On  the  contrary,  I  am  obliged  to  yield,  not  only  to  the  positive 
and  distinct  denial  of  the  plaintiff  that  any  such  agreement 
was  entered  into  at  all  between  them,  but  also  to  regard  the 
character  of  the  negative  (evidence  of  defendant's  son — that 
plaintifif  said  nothing  up  to  CarvelFs  insolvency  of  not  being 
responsible — as  strongly  confirmative  of  plaintiff's  evidence. 

One  must  be  convinced  from  the  evidence  so  given,  and  the 
contents  of  the  exhibits,  although  some  of  these  may  be  equi- 
vocal and  open  to  different  constructions,  that  the  defendant 
himself  was  well  aware  after  his  eight  or  nine  years  of  dealings 
in  this  special  line  with  the  defendant,  that  the  latter  was  act- 
ing during  that  time  as  forwarding  agent,  and  that  he  left  to 
plaintiff  the  selection  of  the  best  market  and  most  reliable  con- 
signees for  the  sale  of  his  goods ;  that  he  was  well  aware  of 
their  having  been  transhipped  to  London  to  be  realized  by  the 
same  consignees  to  whom  his  agent  had,  for  over  a  year  and  a 
half,  consigned  previous  shipments ;  that  from  the  account  sales 
from  time  to  time,  stated  to  have  been  furnished  him,  he  must 
have  known  the  charges  incurred  in  the  realization  of  the  goods 
abroad ;  and  that  plaintiff*,  as  sworn  by  him,  charged  on  this 
side  a  commission  of  two  and  one-half  per  cent,  to  cover  the 
items  meniioned  in  his  evidence — that  is,  for  his  trouble  in 
making  advances  for  payment  of  freights,  premiums  of  insur- 
ance, correspondence,  looking  after  transhipment,  etc.  There 
was  apparently  mutual  satisfaction  and  confidence  resulting 
from  the  connection  down  to  Carvell's  bankruptcy,  and  no 
question  was  raised  as  to  the  previous  commercial  standing  of 
that  firm,  or  the  propriety  of  selecting  them  as  such  consignees. 
Notwithstanding  the  statement  of  defendant's  son,  we  cannot 
believe  these  goods  were  merely  sent  to  plaintiff*  in  payment 
for  the  goods  defendant  might  receive  from  him,  the  course  of 
dealing  between  the  parties  and  the  facts  are  directly  opposed 
to  any  such  position.  Nor  can  it  be  implied  that  the  goods 
were  sent  to  Halifax  to  be  there  disposed  of,  consequently  the 
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defendant  must  have  been  aware  of  the  course  or  means  adopted 
by  pIuiutifiT  in  the  disposition  of  his  shipments  of  lobsters. 

Turning  to  defendant's  letter  of  December,  1883,  we  find 
that  whilst  he  pays  the  plaintiff  $100  on  account  of  his  indebt- 
edness to  him,  he  asserts  these  lobsters  were  sent  to  plaintiff 
in  payment  for  goods  he  had  from  him ;  and  finally,  in  his  let- 
ter to  Greene  &  Bunting,  ho  promises  to  pay  the  amount  de- 
manded without  any  qualification  or  reservation  of  any  kind ; 
and  this  last  communication  would  be  over  a  year  and  a  half 
after  the  alleged  cause  of  action  set  out  in  his  counter  claim 
arose. 

In  leaving  the  matter  to  the  jury,  the  directions  of  the  judge 
not  only  specially  referred  to  tlie  principles  already  cited,  but 
repeated  the  equally  well-known  rules  as  laid  down  in  <Sto»y, 
acy.,  and  also  in  Addin.p.  700:  "That  every  broker  and  com- 
mission agent  who  is  employed  to  sell  on  acconnt  of  his  prin- 
ciple, impliedly  promises  to  execute  the  commission  intrusted 
to  him  in  a  careful,  skilful,  and  diligent  manner,  and  to  obey 
the  orders  and  directions  he  receives,  he  is  bound  to  exercise 
his  judgment  and  discretion  to  the  best  advantage  for  the  benefit 
of  his  principal."  They  were  directed  to  ascertain  from  the 
evidtjiice  whether  there  was  any  such  special  relationship,  as 
contended  for  by  the  defendant,  created  between  the  parties. 
The  whole  of  the  circumstances  surrounding  the  position  of  the 
parties  and  the  evidence  as  taken  under  the  commissions  and 
that  given  at  the  trial,  the  claim  of  the  plaintiff  and  the  coun- 
ter claim  of  the  defendant,  under  the  pleadings,  were  all  fully 
submitted  to  their  intelligent  considenition. 

The  verdict  rendered  was,  it  appears  to  me,  neither  perverse 
or  unreasonable,  and  was  fully  warranted  under  the  evidence, 
for,  in  my  opinion,  that  evidence  signally  failed  to  establish 
any  such  agreement  as  the  law  requires  in  order  to  create  the 
relations  and  extmordinary  responsibilities  arising  out  of  the 
position  of  one  acting  undei*  or  for  a  del  credere  commission.  It 
is  scarcely  necessary  to  repeat  that  there  was  no  proof  of  an 
"  absolute  agreement "  nor  any  of  a  "  guarantee  "  or  **  warmn- 
tee,"  nor  in  the  absence  of  these  was  there  proof  of  any  "  usage 
of  trade  "  by  force  of  which  the  plain  tiff  could  be  made  answer- 
able to  the  defendant 

I  therefore  consider  this  rule,  for  a  new  trial,  should  be  dis- 
charged with  costs. 
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Hon.  Sir  F.  B.  T.  Carter,  C.J. : 

Upon  the  application  in  this  case  for  a  new  trial  it  is  unne- 
cessary for  me  to  repeat  the  facts  as  they  fully  appear  in  the 
judgment  of  Mr  Justice  Little,  before  whom  the  trial  was  had 
with  an  intelligent  special  jury.  I  have  carefully  read  over 
and  extracted  the  evidence  given  at  Halifax,  Nova  Scotia,  under 
the  two  commissions,  also  the  viva  voce  evidence  given  at  the 
trial,  and  examined  into  the  cases  cited  in  the  argument,  toge- 
ther with  the  law  generally  applicable  to  a  matter  of  this  char- 
acter. 

The  question  for  the  jury  arose  chiefly  under  a  counter-claim, 
setting  up  what  is  termed  a  del  credere  commission  or  guaran- 
tee, by  which  the  defendant  contended  that  the  plaintiff  was 
personally  liable  to  him  for  the  price  of  a  certain  article  of 
merchandize,  canned  lobsters,  forwarded  to  him  for  sale,  and 
for  the  proceeds  of  which  he  had  not  been  paid  or  credited  as 
he  ought  to  have  been.  The  plaintiflF  admitted  the  receipt  of 
the  lobsters,  but  considered  himself  relieved  from  further  ac- 
countability on  the  ground  that  the  agents  abroad,  to  whom 
they  had  been  consigned  for  sale,  had  become  insolvent,  and 
that  he  had  not  received  any  proceeds,  of  all  which  he  had  duly 
informed  the  defendant 

If  the  plaintiff  had  received  the  articles  under  a  guarantee 
as  before  mentioned,  he  would,  of  course,  be  responsible  for  the 
agents  or  vendees ;  but  I  am  unable  to  discover  any  evidence 
that  there  ever  was,  at  the  commencement  of,  or  throughout 
the  long  course  of  dealings  between  the  parties,  any  express  or 
implied  arrangement  by  which  the  plaintiff  undertook  to  be- 
come personally  responsible  in  the  event  of  the  failure  of  others 
concerned  in  the  sale  or  purchase  of  the  articles,  nor  can  I  per- 
ceive that  there  was  any  sufficient  evidence  or  usage  of  trade, 
whether  from  the  amount  of  commission  or  otherwise,  by  which 
it  could  be  fairly  inferred  the  plaintiff  had  made  himself  thus 
responsible.  The  assertion  that  the  lobsters  were  sent  to  the 
plaintiff  in  payment  for  goods  received  from  him,  is  certainly 
not  borne  out  by  the  evidence.  He  was  never  a  purchaser,  nor 
were  they  ever  disposed  of  in  the  Halifax  market.  It  was 
known  throughout  that  the  plaintiff  acted  as  a  forwarding  agent 
in  shipping  to  London  and  in  sending  account  sales  to  the  de- 
fendant, after  their  disposal  there  by  the  agents  to  whom  en- 
trusted ;  occasionally  the  defendant  had  asked  to  be  furnished 
with  those  account  sales.     The  change  in  this  agency  does  not 
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appear  to  have  been  made  without  consideration,  and  Carvell 
and  Co.,  by  whose  failure  the  loss  occurred,  had  at  the  time 
the  reputation  of  stability  in  business  and  credit,  as  was  testi- 
fied to  by  the  managers  of  banks  with  whom  they  had  dealings 
and  to  whom  their  commercial  standing  was  known. 

It  is  also  said  the  defendant  was  not  aware  of  the  change  in 
the  agency ;  whether  he  was  or  not  I  do  not  consider  that 
would  of  itself  have  affected  the  relative  positions  of  the 
parties  if  the  plaintiff  had  made  the  selection  with  due  caution 
and  prudence,  not  having  received  any  special  directions  from 
the  defendant  as  to  the  employment  of  an  agent ;  but  it  would 
appear  from  the  evidence  of  the  plaintiff'  that  Carvell  &  Go's 
name  was  in  account  sales  rendered  the  defendant  after  the 
change,  and  yet  not  a  letter  nor  an  account  sales,  or  a  single 
paper  of  any  kind,  that  had  passed  between  the  parties  was 
produced  at  the  trial  by  the  defendant  in  refutation  of  any 
statement  made  by  the  plaintiff",  which,  it  is  not  unreasonable 
to  infer,  would  have  been  the  case  if  favorable  to  the  defen- 
dant's contention.     The  defendant  was  not  examined. 

Besides  all  this,  and  when  all  the  circumstances  were  known, 
there  is  the  unconditional  promise  of  the  defendant  in  his  letter 
of  the  7th  July,  1884,  in  answer  to  the  demand  of  the  plain- 
tiff's solicitors,  Messrs.  Greene  &  Bunting,  in  these  words :  **  I 
will  be  at  Halifax  the  coming  fall,  and  will  pay  J.  D.  Corbett 
&  Co.  the  desired  amount  then;  hoping  that  will  be  SiXtis- 
factory." 

After  a  careful  review  of  all  the  circumstances,  I  am  unable 
to  say  the  verdict  of  the  jury  '*  was  contrary  to  the  weight  of 
evidence,  that  it  was  one  which  reasonable  men  ought  not  to 
have  given,  but  that  it  was  so  unreasonable  that  a  jury  could 
not  properly  give  it  if  they  really  performed  the  judicial  duty 
cast  upon  them " ;  Metropolitan  Railway  Company  t's.  Wright, 
11  Ap,  cas.  152. 

The  plaintiff'  resides  in  Nova  Scotia  and  the  defendant  in 
this  country,  and,  no  doubt,  generally  well  known,  so  there  is 
no  reiison  in  supposing  there  was  any  undue  partiality  by  the 
competent  jury  who  tried  the  case  towards  the  plaintiff*.  The 
verdict  was  not  perverse,  and  I  should  regard  it  as  an  arbitrary 
exercise  of  judicial  authority  to  interfere  with  the  province  of 
the  jury  by  disturbing  their  finding  and  prolonging  litigation 
between  the  parties. 
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Hon.  Mr.  Justice  Pinsent: 

The  plaintiff  seeks  in  this  action  to  recover  from  the  defen- 
dant a  balance  of  account  of  over  $900,  Siiid  to  be  due  upon 
transactions  covering  some  years. 

These  dealings  arose  chiefly  upon  shipments  of  canned  lob- 
sters, of  which  the  defendant  is  a  packer,  and  the  proceeds  of 
which  went  into  geneml  account  between  the  plaintiff  and  the 
defendant. 

The  defendant  pleads  that  the  plaintiff  has  failed  to  ac- 
count to  him  for  the  last  shipment  or  two  he  made  to  hirn^ 
and  that  there  is  consequently  a  large  balance  in  his  favor, 
which  he  makes  the  subject  of  counter-claim. 

The  plaintiffs,  Corbett  &  Co.,  (residents  of  Halifax,  N.  S.,> 
say  they  were  defendant's  "forwarding  agents"  only,  and  that 
they  made  the  best  disposition  they  could  of  his  lobsters  by 
consigning  to  a  house  in  London  (Carvell  &  Co.)  of  good  stand- 
ing and  unsuspected  credit;  that,  although  this  firm  failed 
before  the  shipments  were  accounted  for,  there  was  no  fault 
on  the  part  of  the  plaintiffs,  and  that  they  are  not  bound  to 
answer  for  the  consequences. 

The  defendant's  case,  in  answer  to  this,  is  that  the  plaintiffs 
had  shipped  the  lobsters  to  their  own  agents  and  not  to  his, 
and  to  a  firm  which  was  for  the  first  time  and  without  his 
knowledge  employed  as  commission  agents  in  London  for  the 
sale  of  his  lobsters ;  that  the  proceeds  entered  into  account  be- 
tween the  plaintiff  and  Carvell  &  Co.,  and  not  between  that 
firm  and  the  defendant ;  and  that  the  commission  charged  by 
plaintiffs  to  defendant  is  a  del  credere  one  of  five  per  cent.,  and 
found  on  inquiry  to  be  shared  equally  by  the  London  firm  and 
the  plaintiffs,  although  appearing  in  plaintiffs'  accounts  with 
defendant  as  a  single  charge  by  the  plaintiffs  against  the  de- 
fendant of  five  per  cent. 

It  appeal's  to  me  that  at  no  time  throughout  the  transactions 
of  several  years  between  the  parties  to  this  action  were  the 
plaintiffs  "forwarding  agents"  simply.  The  London  houses 
were  the  agents  and  consignees  of  the  plaintiffs,  not  the  agents 
or  consignees  of  the  defendant,  to  whom  the  plaintiffs  were 
simi>ly  to  discharge  the  duty  of  "forwarding"  the  goods. — 
There  seems  to  have  been  no  privity  whatever  between  the 
defendant  and  the  London  houses.  The  accounts  of  sales  were 
kept  between  them  and  the  plaintiffs ;  the  consignees  are  des- 
cribed in  plaintiffs'  letters  as  "  our  Loudon  agents."    "  The  ac- 
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-count  sales,"  says  one  of  the  plaintiffs  in  his  evidence,  "  show 
goods  sold  hy  its  on  account  of  defendant,  and  all  shipments 
were  made  in  our  name."  Speaking  at  one  time  of  the  state 
of  accounts  between  plaintiffs  and  defendant,  the  plaintiff  (Cor- 
bett)  observing  in  a  letter  that  there  is  a  balance  in  their  favor 
writes,  " against  which  there  loill  he  pioceeds  of  the  last  two 
shipments  of  lobsters." 

One  of  the  accounts  of  sales  l)efore  me,  put  in  by  the  plain- 
tiffs, dated  in  February,  1881,  is  headed  thus :  Account  sales  of 
HI  cases  lobsters,  ejc  "Caledonia"  from  Halifax,  sold  hy  R.  FraiJc- 
lyn,  for  account  of  F.  D.  Corhctt  &  Co, ;  and  acainst  the  pro- 
ceeds of  these  lobsters  there  is,  amongst  other  charges,  five  per 
cent,  commission. 

It  here  expressly  appears  that  the  London  sale  was  on  ac- 
<50unt  of  the  plaintiffs,  Corbett  &  Co. 

Much  of  the  testimony  given  by  the  plaintiff  (Corbett)  is 
unsustained  by  the  documentiiry  evidence  he  himself  puts  in. 
His  description  of  his  agreement  with  the  defendant  appears 
to  me  to  be  simply  the  construction  which  he  would  now  put 
upon  the  transactions,  and  his  expressed  belief  that  the  letters 
and  accounts  would  shew  that  the  defendant  was  aware  of  the 
change  of  London  agency,  is  at  variance  with  the  facts.  The 
correspondence  attached  to  the  evidence  shews  that  the  change 
from  Franklyn  to  Carvell  as  London  agents  was  never  disclosed 
to  the  defendant  until  after  the  bankruptcy  of  Car\'ell,  into  the 
assets  of  whose  bankrupt  estiite  the  defendant's  lobsters  or  their 
proceeds  seem  to  have  gone  and  to  have  passed  into  account  be- 
tween Corbett  and  Carvell ;  and  it  appears  that  no  account  sales 
of  the  shipments  to  Carvell  ever  reached  the  defendant's  hands. 

Moreover,  it  is  in  e\adence  that  the  percentage  charged  is,  in 
amount,  one  which  should  amply  cover  "  commission  and  gua- 
rantee," and  instances  are  in  proof  in  which  two  and  a  half  per 
cent,  covers  "coramiasion  and  guarantee";  it  is  shewn  that 
there  are  shippers  in  St.  John's  consigning  to  agents  in  Eng- 
land who  do  a  similar  business  at  that  rate  at  their  own  risk, 
and  account  to  the  packer  for  the  proceeds. 

It  has  been  suggested  that  the  present  defence  to  this  action 
is  an  afterthought  of  the  defendant ;  but,  as  a  matter  of  fact, 
no  occasion  had  ever  before  arisen  in  the  course  of  the  dealings 
of  the  parties  to  this  action,,  in  which  the  question  of  the  de- 
fendant's rights  or  the  plaintiff's  responsibilities  became  a  ques 
tion,  and  the  inquiry  then  for  the  first  time  arose,  what  were, 
under  the  circumstances,  the   ris^hts  and   obligations  of  the 
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parties,  in  determining  which  any  tardiness  on  the  part  of  the 
defendant,  arising  from  ignorance  or  uncertainty  as  to  the  pre- 
cise form  of  asserting  his  rights,  and  that,  too,  in  the  absence 
of  the  information  which  he  had  a  right  to  expect  from  the 
plaintiff,  is  not  now  to  be  used  to  his  disadvantage. 

The  jury  in  this  case  found  a  verdict  for  the  defendant,  dis- 
allowing his  counter-claim. 

The  defendant  obtained  a  rule  nisi  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  evidence,  and  for  non- 
direction  and  mis-direction. 

I  am  clearly  of  opinion  that  there  should  be  a  new  trial. 

Even  assuming  that  there  was  sufficient  evidence  to  justify 
a  jury  in  finding  that,  prior  to  the  shipments  to  Carvell  &  Co., 
the  former  consignee,  and  when  the  shipments  were  being  made 
to  Franklyn,  the  defendant  had  acquiesced  in  a  course  of  busi- 
ness, of  which  he  was  to  take  the  risk,  contrary  to  all  presump- 
tions in  his  favor,  and  notwithstanding  the  positive  testimony 
of  his  son  (his  agent),  I  am  most  strongly  of  opinion  that  the 
jury,  with  regard  to  these  last  shipments  to  Carvell  &  Co., 
should  (if  they  were  not)  have  been  directed  to  take  into  con- 
sideration the  altered  relations  of  the  parties  through  the  ap- 
pointment of  new,  and,  to  the  defendant,  unknown  agents  and 
consignees,  and  to  pay  regard  to  the  manner  in  which  accounts 
were  kept  and  commission  charged  as  between  the  plaintiff  and 
Carvell  &  Co. 

Whether  the  jury  was  sufficiently  directed  upon  this  head  or 
not,  it  is  plain  to  me  that  they  failed  to  distinguish,  as  they 
should  have  done,  between  the  latter  and  former  relations  of 
the  parties ;  in  fact,  that  they  have  found  a  verdict  upon  the 
whole  case  which  ought  not  to  be  sustained,  and  that  if  the 
rule  be  not  made  absolute  for  a  new  trial  a  gnive  injustice  will 
have  been  done  which  it  is  in  our  power  to  correct. 

Mr,  Greene  for  plain tifif. 
Jfr.  Morison  for  defendant. 


u 
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1888,  March.    Sir  F.  B.  T.  Carter  {For  tlie  Court). 

Practice— ContrcLct— Declaration — Demurrer^  Illegal  Consideration- 
Suppression  of  Prosecution. 

An  employee  of  the  plaintiff  bank  had  been  arrested  and  charged  with  making 
ialse  entries  in  the  books  of  the  bank,  and  was  about  to  be  prosecuted  for  the 
same.  The  defendants  agreed  with  the  plaintiff,  that  in  consideration  of  the 
release  of  the  said  employee,  they  would  pay  to  the  said  bank  amount  due  by 
said  employee  not  exceeding  a  certain  sum  mentioned.  The  plaintiff  released 
the  employee.  The  defendants  refused  to  pay  the  sum  agreed  on.  In  an  action 
on  the  agreement,  the  defendants  demurred  that  the  consideration  set  uut  wa.H 
for  the  doing  of  an  illegal  act,  and  that  the  agreement  was  therefore  void. 

Held — That  all  agreemenis  for  the  purpose  of  "stifling  prosecutions"  are  void, 
whether  the  offence  be  a  felony  or  misdemeanor,  except  in  the  case  where  the 
party  has  the  option  of  prosecuting  in  a  civil  action,  or  by  public  prosecution. 
When  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  ia 
founded  on  the  consideration  of  stifling  a  prosecution. 

In  this  action  the  plaintiff  declaied  that  before  the  making 
of  the  agreement  hereinafter  mentioned,  the  plaintiff  company- 
had  accused  and  charged  one  Piescott  BuUey  with  having  com- 
mitted a  certain  offence — that  is  to  say,  that  he  (the  said  BuUey) 
being  employed  as  a  clerk  of  the  plaintiff,  did,  whilst  he  was 
such  clerk,  unlawfully,  wilfully,  and  with  intent  to  defraud, 
make  certain  false  entries  in  certain  books  which  then  belonged 
to  the  said  plaintiff,  the  said  Bulley  well  knowing  at  the  time 
he  made  such  entries  that  they  were  false, — ^and  the  said  Bulley 
was  afterwards  arrested  and  imprisoned  in  the  gaol  at  Burin,  in 
the  southern  district  of  this  island,  on  the  warrant  of  one  of  the 
stipendiary  justices  thereof ;  and  the  plaintiff  was  about  to  pro- 
secute the  said  Bulley  for  the  offence ;  and  afterwards  and  be- 
fore the  making  of  the  said  agreement  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendants  that,  if  the  plaintiff 
would  consent  to  the  release  of  the  said  Bulley  from  the  said 
imprisonment,  the  defendants  undertook  to  pay  to  the  plaintiff 
whatsoever  amount  (not  exceeding  one  thousand  pounds  cur- 
rency) was  then  due  by  the  said  Bulley  to  the  bank,  such  pay- 
ment to  be  made  within  ten  days  after  demand ;  that  plaintiff 
did  consent  to  the  release  of  the  said  Bulley  from  the  said  im- 
prisonment, and  he  was  by  and  with  such  consent  released, 
whereby  the  plaintiff  became  entitled,  etc.,  etc.,  with  six  per 
cent,  interest. 

The  defendants  demurred  on  the  grounds  that  the  considera- 
tioa  set  out  in  the  said  declaration  is  for  the  doing  of  an  illegal 
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act.  the  promise  being  by  the  plaintiff  to  refrain  from  prose- 
cuting for  an  illegal  act,  and  to  obtain  the  discharge  from  gaol 
of  a  person  charged  with  the  committal  of  a  crime,  on  which 
there  was  joinder. 

There  is  no  principle  of  our  law  more  firmly  established  than 
that  which  renders  contracts  or  agreements  for  the  purpose  of 
"  stifling  a  prosecution  "  void,  as  tending  to  obstruct  the  course 
of  public  justice,  and  it  matters  not  whether  the  offence  on 
which  the  agreement  is  founded  constitutes  a  felony  or  a  public 
misdemejinor ;  it  is  obviously  to  the  interest  of  the  public  that 
"  the  suppression  of  a  prosecution  should  not  be  made  matter 
of  private  bargain,"  and  was  so  held  in  CImhb  vs.  Ilutson,  IS 
C.B,  N.  S.,  4,14,  4.17,  that  a  promissory  note  given  in  consider- 
ation of  the  payee's  forbearing  to  prosecute  against  the  maker 
a  charge  of  obtaining  money  under  false  pretences,  was  illegal 
and  could  not  be  enforced.  The  only  recognized  modification 
of  the  rule  is  when  the  party  has  the  option  of  prosecuting  in 
a  civil  action  or  by  public  prosecution,  such  as  for  an  assault  to 
the  pei-son,  as  there  substantially  the  only  one  who  suffers  by 
the  wiong  is  the  individual  against  whom  it  is  committed,  and 
"  the  law,"  says  the  court  of  Queen's  Bench,  in  Keir  vs.  Leeman, 
6  Q  B.y  o21,  the  principal  case  on  this  subject,  "  will  permit  a 
compromise  of  all  offences,  though  made  the  subject  of  a  crimi- 
nal prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.  It  is  often  the  only  manner 
in  which  he  can  obtain  redress.  But  if  the  offence  is  of  a  public 
nature  no  agreement  can  be  valid  that  is  founded  on  the  con- 
sideration of  stifling  a  prosecution  for  it,  such  as  where  there 
has  been  personal  violence  accompanied  with  riot  and  tlie  ob- 
struction of  a  public  officer  in  the  execution  of  his  duty ;  these 
are  matters  of  public  concern,  and  therefore  not  legally  the 
subject  of  a  compromise. — Smith* s  contracts,  23^  ;  and  so  rigidly 
is  this  principle  observed  that,  to  repeat  the  words  of  the  Court 
of  Queen's  Bench  in  speaking  of  that  in  Collins  vs.  Blautern, 
2  Wills,  341,  "  no  doubt  can  be  entertained  whether  the  party 
accused  were  innocent  or  guilty  of  the  crime  charged.  If  inno- 
cent the  law  was  abused  for  the  purpose  of  extortion, — Goodall 
vs,  Lowndes,  6  Q,  B,,  4^4.  JUavies  vs.  London  and  Provincial 
ifarine  Ins.  Co.,  8  Ch.,  Div.  469  ;  "  if  guilty,  the  law  was  eluded 
by  corrupt  compromise,  screening  the  criminal  for  a  bribe," — 
Keir  vs.  Leeman,  Supra. 

It  was  not  considered  necessary  in  this  case  to  set  up  the 
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defence  by  pled,  as  iu  Collins  vs.  Blavtem,  as  the  plaintiff's  state- 
ment of  the  cause  of  action  sufficiently  furnishes  the  facts  to 
raise  the  legal  question  by  demurrer.  It  is  distinctly  averred 
in  tliat  statement  the  plaintiff  had  accused  and  charged  Bulley 
with  having  committed  a  certain  offence  when  employed  as  a 
clerk  of  the  plaintiff,  and  the  offence  described  is  that  he  did, 
whilst  such  clerk,  "unlawfully,  wilfully,  and  with  intent  to 
defraud,  make  certain  false  entries  iu  certain  books,  which  then 
belonged  to  the  said  plaintiff,  the  said  Bulley,  well  knowing  at 
the  time  he  made  such  entries  they  were  false," — further,  that 
for  this  offence,  Bulley  was  imprisoned  in  a  gaol  under  magis- 
trate's warrant,  for  which  the  plaintiff  was  about  to  prosecute 
Am,  when  ft  was  agreed  between  the  parties  that  if  the  plaintiff 
would  consent  to  the  release  of  Bulley,  the  defendants  under- 
took to  pay  to  the  plaintiff  whatever  amount,  not  exceeding  one 
thousand  pounds,  was  then  due  by  Bulley  to  the  Bank,  that 
such  consent  was  given  whereby  (that  is  in  consequence  of  the 
release  of  Bulley,  from  imprisonment,  at  the  time  for  the  afore- 
said offence),  the  plaintiff  became  entitled,  &c ,  &c.,  &c. 

Mr.  Kent;  for  the  plaintiff,  contended  in  argument,  the  agree- 
ment did  not  contravene  any  principle  of  the  law,  that  the 
falsification  of  the  Bank  accounts  oi  books,  was  made  a  misde- 
meanor, and  not  a  felony,  by  the  Imperial  Act  38  and  39  Vict, 
cap.  24,  which  extended  to  this  colony ;  that  it  was  a  matter 
entirely  between  the  Bank  and  the  clerk,  and  not  a  public 
offence,  and  did  not  admit  of  a  proceeding  of  a  public  nature. 
In  this  respect  there  is  no  distinction,  as  is  evident  from  the 
authorities,  between  a  felony  and  a  misdemeanor  of  a  public 
nature, — a  compromise  in  either  is  declared  to  be  illegal  in  the 
case  cited  of  Kier  vs.  Leeman  and  other  Ciises,  one  of  which,  in 
confirmation  of  the  principle  therein  decided,  and  before  referred 
to,  that  of  Collins  vs.  Blautem,  is  regarded  as  a  leading  case  to 
show  that  illegality  may  well  be  pleaded  as  a  defence  to  an 
action  on  a  bond,  which  was  alleged  to  have  been  given  to  the 
obligoe,  as  an  indemnity  for  a  note  entered  into  by  him,  for  the 
purposes  of  inducing  the  prosecutor  of  an  indictment  for  per- 
jury, (a  public  misdemeanor),  to  withhold  his  evidence ;  for  the 
plaintiff  it  was  contended  that  the  bond  was  good  and  lawful, 
the  condition  being  simply  for  the  payment  of  a  sum  of  money, 
and  that  no  averment  should  be  admitted,  that  the  bond  was 
given  upon  an  unlawful  consideration  not  appearing  on  the  face 
of  it;  but  it  was  held  that  the  bond  was  void  ah  initio, Kwd.  that 
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the  facts  might  be  specially  pleaded ;  and  it  was  observed  by 
Wilmot,  C.  J.,  delivering  the  judgment  of  the  court  that,  *'  the 
manner  of  the  transaction  was  to  gild  over  and  conce^il  the  truth, 
and  whenever  courts  of  law  see  such  attempts  made  to  conceal 
such  wicked  deeds,  they  will  brush  away  the  cobweb  varnish 
and  shew  the  transactions  in  their  true  light " ;  also,  Cannon  and 
others  vs.  Bands,  23  L.  T.,  817,  where  the  treasurer  of  a  friendly 
society  had  embezzled  the  funds  and  the  trustees  agreed  to  take 
a  bond  from  sureties  with  a  sum  of  money,  to  forego  a  criuiinal 
prosecution  against  him,  the  bond  was  declared  an  illegal  agree- 
ment to  stifle  a  prosecution — the  illegality  was  shown  by  the 
pleas  of  the  defendant,  Jis  in  the  last  cited  case,  to  which  there 
was  a  demurrer  and  joinder. 

So,  in  the  present  case,  if  the  agreement  had  been  for  the 
payment  of  a  sum  of  money  simply,  it  would  have  been  com- 
petent for  the  defendants  to  have  pleaded  the  facts  in  a  similar 
manner,  but  that  is  rendered  unnecessary  by  the  plaintiff's  ex- 
plicit statement  of  the  oifence  imputed  to  the  clerk,  which 
clearly  shews  it  to  be  a  public  one  of  a  criminal  nature,  and 
I  may  add,  admittedly  within  the  terms  of  the  sttitute  quoted, 
entitled  "  An  Act  to  amend  the  law  with  reference  to  the  falsi- 
fication of  accounts "  Mr.  Kent  urgi^d  further,  there  was  no 
promise  shown  to  refrain  from  a  criminal  prosecution.  I  think 
it  would  be  irrational,  on  reading  the  allegations  in  the  declara- 
tion, to  arrive  at  any  other  conclusion  as  the  condition  for  the 
undertaking  to  pay  one  thousand  pounds  for  the  release  of  the 
imprisoned  ofTender;  whereby,  that  having  been  done  with 
plaintift"s  consent  the  plaintiff  bank  became  entitled  to  the 
money.  But  the  agreement  to  abstain  from  prosecuting  may 
be  either  express  or  necessarily  implied, —  Ward  vs.  Lloyd,  6  M, 
&  G ,  85, — as  it  certainly  may  in  this  case.  This  action  does 
not  come  within  the  class  of  cases  such  as  Flower  vs.  Sadler,  10, 
Q,  L.,  572,  where  a  just  and  bona  fide  debt  actually  exists,  even 
though  a  criminal  liability  might  possibly  be  involved,  a  threat 
to  prosecute  would  not,  it  seems,  necessi\rily  vitiate  a  subse- 
quent agreement  by  the  debtor  to  give  security  for  the  debt  he 
justly  owes.  And  in  Hayward  vs.  Whitaker,  reported  in  the 
3rd  vol.  of  the  Tirnes  Law  Reports,  537,  decided  March,  1887, 
"  when  the  relation  of  debtor  and  creditor  exists  the  acceptance 
of  a  security  by  the  creditor  from  a  third  person  is  not  rendered 
illegal  by  the  mere  fact  that  the  creditor  is  thereby  induced  to 
abstain  from  prosecuting,  although  the  debtor  may  have  been 
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given  in  custody  by  the  creditor  with  a  view  of  being  crimi- 
nally prosecuted."  In  that  case  a  married  woman  gave  the 
security  for  the  release  of  her  husband  from  custody  on  a 
charge  of  the  defendant,  but  the  report  says  there  was  really 
no  case  against  him.  of  which  she  was  made  aware,  and  :\s  a 
free  agent  gave  the  security  for  the  husband's  liability. 

The  decisions  are  numerous  on  the  compounding  of  public 
offences ;  but  the  same  principle  of  law  pervades  all  of  them 
in  declaring  as  invalid  all  contracts  or  agreements  having  that 
tendency  as  being  in  contravention  of  the  policy  of  the  law. 
Another  leading  case  is  that  of  Williams  vs  Bayly,  L.  R,,  1  Ap., 
Cas.  200,  which  was  decided  on  appeal  befoi-e  the  House  of 
Lords ;  there  a  son  had  committed  forgeries  on  a  bank  in  the 
name  of  his  father;  the  bankers  insisted  on  a  settlement, 
(though  without  any  direct  threat  of  a  prosecution),  to  which 
the  father  was  to  be  a  party ;  he  consented  and  executed  an 
equitable  mortgage  of  hi.o  property  The  notes  with  the  forged 
indorsements  were  then  delivered  up  to  him.  Held  that  the 
agreement  was  invalid.  The  language  of  Lord  Westbury  in 
delivering  judgment  is  very  emphatic  and  to  the  point,  he  said, 
*'  I  apprehend  the  law  to  be  this,  and  unquestionably  it  is  a  law 
dictated  by  the  soundest  considenitions  of  policy  and  morality, 
that  you  shall  not  make  a  trade  of  a  felony.  If  you  are  aware 
that  a  crime  has  been  committed  yon  shall  not  convert  that  mme 
into  a  source  of  profit  or  benefit  to  yourself"  These  remarks 
apply  equally  to  a  misdemeanor  or  to  any  other  offence  of  a 
public  nature,  not  the  subject  of  both  a  civil  action  and  crimi- 
nal prosecution. 

If  we  had  all  the  circumstances  of  this  case  disclosed  liefore 
us  on  a  trial,  as  were  in  that,  I  might  probably  say,  with  Lord 
Westbury,  the  plaintiff,  perhaps,  fairly  thought  the  best  was 
being  done  for  family  interests,  and,  I  might  add,  for  the  bjink ; 
he  did  not  mean,  any  more  than  I  do,  to  convey  any  reproach, 
and  dealing  only  with  abstract  principles  of  law  which  pre- 
scribe the  duties  of  individuals  under  such  circumstances,  and 
in  vindication  of  the  policy  and  justice  of  the  rule. 

I  ought  not  to  omit  the  appropriate  observations  of  that 
eminent  jurist.  Lord  Mansfield,  in  Holman  vs.  Johnson,  Coup. 
34-/,  "  the  objection  that  a  contract  is  illegal,  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed,  but  it  is  founded  on  general  principles  of 
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policy  which  the  defendant  has  the  advantage  of,  contrary  to 
the  real  justice  as  between  him  and  the  plaintiff  by  accident, 
if  I  may  say  so.  It  is  upon  that  ground  that  the  court  goes, 
not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff." 

We  are  all  of  opinion  the  demurrer  has  been  sustained,  and 
we  give  judgment  for  the  defendants. 

Mr.  Kent,  Q,  C,  for  plaintiff. 

Mr.  Greene  and  Mr,  E.  P,  Morris  for  defendants. 


MORRIS  V.  MURPHY. 
1888,  May.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Donatio  nwriis  causa— Bank  notes — Hesumption  0/  possession. 

The  deceased  reque8ted  her  soil,  with  whom  she  resided,  to  draw  from  the  Savings' 
Bank,  for  her,  $1,200,  which  he  accordingly  did,  and  having  brought  it  home, 
she  placed  it  in  her  box.  This  was  some  six  months  previous  to  her  death, 
and  some  short  time  after  the  execution  of  her  last  will,  in  which  her  proper- 
ties and  her  monies  had  been  bequeathed  in  detail  to  her  childDu.  It  was 
stated  by  the  son  that  this  sum  was  afterwards  in  the  presence  of  witnesses 
aUocated  by  his  mother  to  various  parties  (including  himself  for  the  largest 
amount),  conditional  in  the  event  of  her  not  living.  Some  weeks  before  her 
death  deceased  gave  her  son  the  key  of  the  box,  and  requested  him  to  take  out 
the  said  sum,  which  he  did,  and  count  it ;  she  then  directed  him  to  replace  it 
in  her  box,  confirming  her  previous  directions  with  some  additions.  After  her 
death  the  son  distribute<l  the  amount  as  directed.  In  an  action  by  the  execu- 
tor for  the  $1,200,— 

JTisM— That  the  facts  as  deposed  to  did  not  constitute  a  donatio  mortis  causa. 

This  action  is  brought  to  recover  the  sum  of  twelve  hundred 
dollars  for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff  executor,  and  for  the  conversion  by  the  defendant  to 
his  own  use  of  three  hundred  bank  notes,  the  property  of  the 
plaintiff,  of  the  value  of  twelve  hundred  dollars.  The  defen- 
dant pleaded  never  indebted,  not  guilty,  and  that  the  bank 
notes  were  not  the  property  of  the  plaintiff  as  alleged,  upon 
which  issue  was  joined. 

With  consent  of  the  parties  the  case  was  heard  before  me, 
and  several  witnesses  were  examined.  It  is  a  family  conten- 
tion and  the  circumstances  deposed  to  are :  that  Mrs.  Murphy. 
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the  testatrix,  was  possessed  of  considerable  property  uear  to 
and  in  the  town  of  St.  John's,  also  money  deposited  in  the 
Savings'  Bank,  all  of  which  she  disposed  of  by  her  last  will, 
prepared  in  August,  1886,  by  the  plaintiff,  a  practising  barris- 
ter and  solicitor,  whom  she  appointed  executor,  and  to  whom 
probate  was  granted.  Besides  a  bequest  for  religious  purposes,, 
and  the  erection  of  a  tombstone,  she  bequeathed  certain  lands, 
dwelling-houses  and  premises  to  etich  of  her  sous,  William 
Henry  and  Patrick,  and,  with  other  property,  gave  the  more 
valuable  farm  property,  where  she  had  resided,  with  stock, 
cows,  horses  and  everything  on  the  premises  to  her  son, 
Michael,  the  defendant,  who  appeared  had  all  along  lived  with 
her ;  she  also  gave  to  his  son,  her  grandson,  James,  property  in 
remainder,  and  to  her  two  step-sons,  Peter  and  James  Murphy,, 
twenty  pounds  each,  and  "  devised  that  out  of  whatever  monies 
her  executor  should  have  belonging  to  her  after  the  payment 
of  all  her  just  debts,  legacies  and  funeral  expenses,  he  should 
divide  equally  amongst  her  children,  Mai-gai^et,  wife  of  William 
Tobin,  William,  Henry,  Patrick  John,  Catherine,  wife  of  John 
Byan,  and  Anastatia,  wife  of  James  Aylward."  There  was  no 
contention  about  the  contents  or  execution  of  the  will,  the  only 
question  is  as  regards  a  sum  of  twelve  hundred  dollars,  the  sub- 
ject of  this  action,  which  was  drawn  by  Michael  out  of  the 
Savings'  Bank  deposit  sometime  after  the  making  of  the  will, 
and  which  first  came  to  the  knowledge  of  the  plaintiff  after 
the  death  and  interment  of  the  testatrix  which  events  occurred 
in  May,  1887.  When  the  plaintiff  received  this  information 
from  the  defendant,  he  was  particular  in  reducing  to  writing  at 
the  time  the  circumstances  in  connection,  as  stated  by  him, 
w;hich  in  a  most  material  point  is  at  variance  with  his  (defen- 
dant's) evidence  before  the  court,  as  will  be  seen  hereafter. 
Michael's  version  is  that  about  the  1st  October,  1886,  at  the 
request  of  his  mother,  who  gave  him  her  Savings'  Bank  book, 
he  drew  $1,200,  and  took  it  home  to  her.  About  two  or  three 
months  before  her  death,  his  brother,  Henry,  and  sister,  Cathe- 
rine Eyan,  were  sitting  in  his  mother's  bedroom ;  they  called 
him  in,  that  his  mother  wanted  him ;  she  wasn't  in  a  very  low 
state  then ;  told  him  that  out  of  the  money  in  her  box  she  was 
going  to  give  Henry  £100  after  her  death,  and  if  she  wouldn't 
die  at  that  time  she  wouldn't  give  any  to  him,  as  she  might 
want  it  herself ;  also,  at  the  same  time,  she  said  he  was  to  give 
Mrs.  Ryan,  then  in  the  room,  Mrs.  Tobin  and  Mrs.  Aylward,  all 
sisters,  £20  each ;  she  said  she  didn't  promise  this  money  to  any 
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oue  if  she  lived.  About  a  fortnight  after  this  she,  in  the  presence 
of  Mrs.  Aylward,  told  him  he  was  to  give  her  £20  after  her 
(mother's)  death.  After  this  he  had  no  communication  with 
his  mother  respecting  this  £300.  Sometime,  it  might  be  two^ 
months  before  her  death,  he  was  in  the  room  with  her  alone, 
when  she  told  him  to  give  the  wives  of  his  brothers.  Patrick, 
John  and  William,  £3  each  after  her  death ;  that,  about  six 
weeks  before  her  death,  she  gave  him  all  this  £300 — it  was  in 
her  box  in  a  smaller  box,  the  keys  of  both  she  gave  him ;  he 
took  out  the  money  and  counted  it  at  her  request ;  she  told 
him  to  take  that  money,  put  it  in  her  own  box,  and  to  do  with 
it  as  she  had  told  him, — to  give  the  shares  as  she  told  him,  to 
give  the  little  girl  a  good  decent  suit  of  clothes,  to  bury  her 
decent,  and  to  keep  the  rest  for  himself.  She  died  25th  May, 
1887,  in  her  own  house ;  he  lived  with  her  all  his  life  and  was 
manied ;  she  left  him  that  house ;  he  didn't  think  anyone  saw 
him  put  the  money  in  his  mother's  box,  but  his  wife  saw  him 
take  it  out.  After  the  funeral,  he  paid  his  brother,  Henry,. 
£100,  and  £20  to  each  of  his  three  sisters  aforesaid,  and  £3  to 
each  of  his  brothers'  wives  as  directed.  After  that  haviug 
heard  from  his  sister,  Mrs.  Ryan,  her  mother  had  told  her  that 
William's  wife  was  to  have  £5  and  the  others  £4  each,  he  paid 
them  the  difference ;  he  also  paid  the  funeral  expenses  as  by 
accounts  produced,  £27  175.  Id. 

On  cross-examination  he  says,  his  father  died  about  six  years 
last  fall  (1887).  Patrick  and  John  got  shares  of  his  property ; 
William  didn't;  he.  defendant,  was  sick  about  a  week  after 
mother  made  her  will.  She  told  him  when  he  got  strong  he 
was  to  go  to  town  for  money,  as  she  had  none.  There  were  two 
bank  books  of  £400  and  £200 ;  he  drew  all  of  the  latter  and 
£100  from  the  former.  She  was  in  bed  complaining  when  he 
got  the  books.  After  that  she  told  him  she  wanted  Mrs.  Tobin. 
She  did'nt  come  She  told  him  to  send  for  Henry  who  came, 
and  in  his  presence  and  that  of  Mi's.  Ryan,  she  gave  the  direc- 
tions about  the  distribution  of  the  money  as  before  stated.  She 
gave  him  the  £300  in  her  last  illness,  telling  him  what  to  do 
with  it ;  he  had  the  money  in  his  possession  at  her  death  ;  he 
had  for  himself  out  of  this  about  £90.  About  a  week  before 
her  death,  she  told  him  to  give  the  bank  book  in  her  box  to  her 
executor  after  her  death,  which  he  did.  He  told  the  plaintiff 
executor,  after  her  death,  about  her  directions.  Can't  say,  but 
thinks  he  took  it  down  in  writing.  Plaintiff  read  it  over ;  what 
he  read  to  him  was  correct.    Mr.  Morison  reads  from  this  writ- 
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ing;  he  can't  say  if  it  was  read  over  to  him.  It  is,  he  says, 
correct  about  his  paying  Henry  and  the  others  these  monies  he 
was  told  about  before  Patrick's  day  (1887),  and  before  he  took 
the  money  out  until  then  he  didn't  know  where  she  kept  it. 
When  he  brought  it,  put  it  in  the  small  box,  in  twenty  dollar 
notes,  and  gave  the  keys  of  both  boxes  to  his  mother,  which  she 
kept.  When  he  got  the  money  from  her,  with  the  directions 
as  before  stated,  it  was  about  the  end  of  March.  She  told  him 
to  give  the  amounts  as  directed  after  her  death,  but  to  keep  the 
money  as  she  might  want  it.  At  this  time  she  was  in  no  danger 
of  immediate  death  as  he  could  see.  She  was  bad  twelve  months. 
He  didn't  know  she  was  dying  until  it  came  to  the  last ;  he  put 
the  money  in  a  trunk  in  his  room.  When  she  sent  him  for  the 
money,  there  were  the  same  means  for  the  support  of  the  house. 
She  had  given  him  the  cows  a  month  before ;  he  didn't  tell  the 
plaintiff  about  his  having  the  money,  until  he  had  paid  those 
amounts. 

The  plaintiff  in  examination  stilted  it  was  the  defendant  who 
came  to  him  in  August,  1886,  to  prepare  his  mother's  will,  which 
he  did  at  her  house ;  at  her  own  request  he  became  the  executor ; 
heard  nothing  of  her  death  until  the  night  before  her  funeral, 
At  which  he  attended.  Two  or  three  days  after,  the  defendant 
called  at  his  office ;  not  sure  if  he  had  sent  for  him ;  he  read 
the  will,  and  asked  for  any  bank  books  or  deposit  receipts  that 
were  in  the  house  of  the  deceased.  He  handed  plaintiff  a  Sav- 
ings' bank  book  for  £300,  who  asked  him  if  that  book  repre- 
sented all  the  money ;  the  answer  to  which  plaintiff  took  down 
in  writing,  and  is  substantially  as  before  stated  as  regards  the 
directions  of  his  mother,  and  disbursements  of  the  amounts  to 
his  brothers,  sisters  and  sisters-in-law,  but  essentially  different 
in  a  most  material  point  in  that  the  plaintiff  swears  he,  the 
defendant,  positively  stated  to  him  the  money  remained  in  his 
mother's  possession  to  the  time  of  her  death,  and  the  first  time 
he  ever  heard  of  the  defendant  having  received  the  money  from 
his  mother,  was  in  examination  in  court  to-day,  (the  day  of 
hearing,  9th  February,  1888) ;  what  plaintiff  had  taken  down 
in  writing  he  read  to  the  defendant  at  the  time,  and  a  fortnight 
afterwards  again  sent  for  him,  and  read  over  the  statement  to 
him  again,  which  he  said  was  correct.  Plaintiff  told  him  he 
made  a  mistake  in  paying  the  amounts ;  he  had  better  get  them 
back,  and  to  retain  a  lawyer.  He,  plaintiff,  had  many  conversa- 
tions with  defendant,  and  he  never  mentioned  having  received 
the  possession  of  the  money  from  his  mother.     After  a  formal 
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demand,  Mr.  Parsons  for  defendant  replied,  "  his  client  was  pre- 
pared to  defend  any  action  thai  might  be  taken.  Mrs.  Murphy 
was  strong  in  mind  when  she  made  her  will,  but  helpless.  His 
reason  for  taking  the  statement  from  defendant  was  to  embody 
it  in  a  petition  to  the  Supreme  Court  for  directions  in  this  mat- 
ter. It  was  on  his  second  visit  he  took  the  statement,  and  read 
it  over  to  him  three  times. 

Mary  Murphy,  the  wife  of  defendant,  states  she  was  present 
when  the  deceased  gave  her  husband  the  bank  books  to  get  the 
£300 ;  that  she  had  told  him  to  put  it  in  the  box,  but  gave  no 
directions.  Afterwards  heard  her  tell  him  to  put  the  money 
in  bis  box,  and  to  do  as  she  had  told  him  what  to  do  with  it, 
but  didn't  hear  her  say  what  that  was ;  this  was  about  six  weeks 
before  her  death.  She  was  in  bed,  he  at  bedside,  and  she  ap- 
peared to  be  counting  the  money  Witness  saw  him  take  it 
and  put  it  in  his  own  box,  and  lock  it ;  the  money  had  not  been 
broken  nor  required  for  household  expenses ;  she  was  helpless, 
but  not  in  danger  of  dying,  till  shortly  before  her  death ;  her 
mind  was  strong. 

Henry  Murphy  confirms  the  defendant  as  to  the  donations 
to  be  made  in  the  presence  of  Catherine  Ryan,  but  with  this 
important  difference  that  Michael  was  also  to  have  £100  for 
himself.  This  was  three  or  four  months  before  her  death ;  her 
mind  was  strong.  About  a  mouth  after  she  told  him  the  same ; 
she  made  the  remark  the  monies  were  to  be  paid  if  she  died, 
but  if  she  lived  she  might  want  the  money ;  he  demanded  the 
£100  and  got  it.  In  cross-exmination,  says,  Michael  gave  him 
the  money ;  he  had  not  to  ask  for  it 

Catherine  Ryan  gave  in  part  confirmatory  evidence  of  the 
amounts  to  be  paid  after  her  mother's  death,  and  to  whom,  but 
does  not  mention  Michael's  name  as  a  donee  for  any  amount. 
Mother  didn't  mention  any  particular  fund, — she  said  nothing 
about  Savings'  Bank  books ;  said  if  she  lived  she  would  want 
the  money  herself.  Michael  didn't  tell  her  he  had  the  money. 
At  first  she  said  it  was  two,  after,  that  it  was  three  or  four 
months  before  her  death.  Mother  said  she  and  her  sisters  were 
to  get  £20  each,  and  Henry  £100;  thinks  this  said  before 
Christmas,  (1886);  was  paid  the  £20  the  day  after  the  funeral. 
She  knew  there  was  a  will,  but  not  the  contents ;  mother  said 
if  she  lived  she  would  want  the  money  herself. 

Anastatia  Aylward,  daughter,  got  £20  from  the  defendant 
the  day  after  the  funeral ;  heard  mother  say  to  him  to  pay  her 
and  her  sisters  £20  each  for  mourning ;  to  pay  Henry  £100; 
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she  didn't  say  from  what  fund,  nor  did  witness  know  where  tb& 
money  was  to  come  from.  She  was  sick  and  helpless  often 
through  the  winter  of  1887.  Spoke  of  her  directions  as  before^ 
up  to  three  weeks  before  her  death  was  the  last  time.  Defen- 
fendant  was  in  the  room  once  when  she  gave  the  directions. 
All  were  provided  for  by  father's  will.  She  told  me  William's 
wife  was  to  have  £5 ;  John  and  Pat's  wife  £4  each.  She  did'nt 
know  of  the  £300  in  the  house  when  paid  the  £20.  Knew 
there  was  money ;  mother  told  her  so. 

Margaret  Tobiu,  a  daughter,  knows  nothing  of  any  money 
mother  gave  defendant.  He  paid  the  £20  the  day  after  the 
funeral.  Mother  told  her  she  was  to  get  a  present  after  her 
death;  didn't  say  of  what;  would  not  have  looked  for  it  if 
defendant  hadn't  paid  it.  She  lived  second  next  door  to 
mother;  in  and  out  of  her  house  every  day  during  her  illness; 
at  times  very  sick  and  helpless,  and  would  get  round  about  till 
May ;  up  every  day  till  within  a  day  or  two  of  her  death,  sitting 
in  her  chair ;  was  strong  in  mind ;  had  no  conversation  about 
monies.  The  defendant  recalled  —  positively  swears  mother 
gave  him  the  money  about  two  months  before  her  death,  and 
took  possession  of  it ;  put  it  in  bis  box  and  kept  the  key  till 
she  died.  He  would  have  done  with  the  money  wJuUever  slir  said 
respecting  it.     It  was  her  money  to  the  time  of  her  death. 

The  defendant  contends  there  was  a  valid  gift  donatio  vuniis 
causa  to  the  defendant,  coupled  with  a  trust  or  trusts,  or  strictly, 
a  trust  of  the  bank  notes  or  money  aforesaid,  under  the  evidence 
substantially  detiiiled  alone. 

This  is  a  very  important  action,  not  only  as  regards  the 
amount  in  question  to  the  parties  interested,  but  is  especially 
so  with  reference  to  the  principles  involved  in  its  determina- 
tion, and,  I  may  add,  of  rare  occurrence  in  our  courts.  A  donatio 
mortis  causa  is  described  to  be  a  gift  of  personal  property  by  one 
who  apprehends  that  he  is  in  peril  of  death ;  and  evidenceil  by 
manual  delivery  by  him,  or  by  another  in  his  presence,  or  some 
ons  else  for  the  donee  of  the  property  itself,  or  of  the  means 
of  obtiiining  possession  of  the  same;  or  of  the  writings  by 
which  the  ownership  thereof  was  created  and  conditioned  to 
take  effect  absolutely  in  the  event  of  his  not  recovering  from 
his  existing  disorder,  and  not  revoking  the  gift  before  his  death 
— (substitute  she  or  her  where  necessary. — Story,  see's  606,  &07 ; 
Smith,  Equity,  133;  Powell  vs,  Hellican,  26,  Beav.  261,  To  es- 
tablish such  a  donation  as  was  said  in  Cosnaham  vs.  Grice, 
15  Moore,  F,  C.  C.  215 :  "  It  must  be  by  evidence  of  the  clearest 
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and  most  unequivocal  character  the  burthen  of  proof  is  neces- 
sarily cast  on  the  donee,  as  in  the  first  place  so  many  oppor- 
tunities and  such  strong  temptations  present  themselves  to 
nnscruplous  persons  to  pretend  death-bed  donations,  that  there 
is  danger  of  having  an  entirely  fabricated  case  set  up" ;  and  by 
the  master  of  the  rolls  in  Walter  rs.  Rodge,  2  Swan's,  100:  'All 
the  minutidB  of  such  transactions  are  to  be  examined,  the  effect 
depends  upon  every  word  and  minute  act."  Such  a  gift  differs 
from  a  legacy,  as  it  takes  effect  sfich  modo  from  delivery  in  the 
lifetime  of  the  donor,  and  therefore  cannot  be  proved  as  a  tes- 
tamentary act.  It  requires  no  assent  or  other  act  on  the  part 
of  the  executor  or  administrator  to  perfect  the  title  in  the 
donee.  As  an  incident  it  is  revocable  during  the  donor's  life- 
time, and  conditioned  to  take  effect  only  on  the  death  of  the 
donor  by  his  existing  ailment.  Taie  vs.  Hilbert,  2  Ves  Jur., 
120  ;  Stanisland  vs.  Willot,  3  Mac.  &  G.  675,  &c.,  &c. ;  and  if  ho 
live  that  the  thing  shall  be  restored  to  him, — 1  Williams,  Exrs. 
778, — yet  it  is  equally  clear  by  the  decisions  that  the  deceased 
should,  at  the  time  of  the  delivery,  not  only  part  with  the  pos- 
session, but  also  with  the  dominion  over  the  subject  of  the  gift, 
— Hawkins  vs.  Blewit,  2  Esp.  K  P.  C,  66fi ;  Reddell  vs.  Dobree, 
10  Sim.  £44-  Stress  was  laid  by  plaintiff's  counsel  in  this  pre- 
sent case,  that,  even  if  there  had  been  a  delivery  of  the  money 
to  the  defendant,  yet  on  his  own  shewing  deceased  had  ex- 
pressly reserved  to  herself  at  the  time  the  unconditional  right 
to  dispose  of  it  if  she  so  pleased,  which,  it  was  argued,  was  in- 
consistent with  having  parted  with  the  control  or  dominion ; 
however,  it  may  be  said  on  the  other  hand,  this  was  doing  no- 
thing more  than  the  law  would  recognize  as  incidental  to  such 
a  gift ;  because  per  Lord  Chancellor  Cottenham,  in  Edwards  vs 
Jones,  1  Myln  &  Cra.  2S6,  the  donor  does  not  part  with  the 
whole  interest  save  only  in  a  certain  event,  that  of  his  death, 
and  it  is  of  the  essence  of  such  a  gift,  it  does  not  otherwise 
take  place.  Such  a  donation  leaves  the  whole  title  in  the 
donor  unless  the  event  occurs  which  is  to  divest  him." 

In  the  cases  I  have  cited,  the  absolute  dominion  was  not  sur- 
rendered, as  is  contended  it  was  here  on  behalf  of  the  defen- 
dant, by  the  asserted  delivery  to  and  possession  by  him,  and 
there  was  no  resumption  of  possession.  As  regards  tlie  estab- 
lishment of  a  trust,  independently  of  a  gift  of  this  character, 
the  express  reservation  would  invalidate  it,  as  in  that  it  is  ne- 
cessary the  donor  or  grantor  should  have  absolutely  parted 
with  his  interest  in  the  property,  and  have  effectually  put  such 
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interest  beyond  his  own  reach.  (  Warriner  v.  Rogers,  16  L.  A*., 
Eq.  SJfO.)  There  may,  it  seems,  be  a  valid  donatio  mortis  causa 
coupled  with  a  condition  or  trust.  Blninit  v,  Bunmv,  1  Ves, 
Jvnr ,  640 ;  Slieiistone  v.  Biick,  36  W.  R.,  118 ;  Dunn  v.  Boyd, 
8  I  R.,  Eq.  609),  but  the  expression  of  the  trust  or  the  condi- 
tion must  form  part  of  the  donation,  either  by  being  contem- 
poraneous with  it,  or  so  coupled  with  it  by  contemporaneous 
words  of  reference,  as  in  effect  to  be  incorporated  with  it. 

The  deceased  would  appear  to  have  been  an  intelligent  per- 
son, and  aware  of  the  legal  necessity  of  having  her  last  will 
duly  prepared  and  executed,  as  apparently  was  also  the  defen- 
dant, who  for  his  mother,  the  deceased,  requested  Mr  Morris, 
the  plaintift',  to  visit  her  to  receive  instructions  for  the  prepara- 
tion of  her  will,  which  he  did  prepare ;  and  it  was  executed  as 
by  law  required.  By  that  document,  which  we  may  assume  to 
have  been  deliberately  dictated,  the  defendant  was  the  chief 
legatee,  and  largely  benefited,  doubtless  he  was  anxious  that  he 
should  be  secured  in  the  interest  he  was  to  derive,  and  not  trust 
that  to  the  mere  verbal  expressions  of  his  mother's  intentions 
or  to  accident;  at  the  same  time  the  interests  of  others,  his 
brothers  and  sisters,  were  regarded,  and  a  seemingly  thoughtful 
testamentary  disposition  of  her  property  made  by  the  deceased 
among  those  of  her  children  whom  she  had  selected  to  be  the 
future  recipients  of  it.  She,  as  will  be  seen,  named  those  (7) 
who  were  to  have  apportioned  among  them  her  monies  not  dis- 
posed of,  which  included  the  amount  in  question.  Defendant 
was  7Lot  one  of  these  residuary  legatees. 

Assuming  that  the  scattered  conversations  in  fact  took  place 
between  the  decciised,  her  sons  and  daughters  aforesaid,  as  re- 
gards the  alleged  donations  and  appropriation  of  the  twelve 
hundred  dollars,  yet  up  to  the  point  of  the  alleged  delivery  there 
was  nothing  transacted  to  transmute  the  possession  or  the  right 
thereto  from  the  deceased  to  constitute  a  donatio  inier  vivos, 
mortis  causa,  or  a  trust,  nor  anything  that  was  not  referable  at 
the  most  to  a  testamentary  disposition,  to  effectuate  which,  the 
requisites  of  the  statute  of  wills  should  have  been  followed,  and 
with  ec^ual  formality  in  execution  as  regards  any  change  in  the 
bequests,  as  observed  by  the  will  which  was  made  in  August, 
1886.  Our  law  declares  no  will  shall  be  valid  unless  made  in 
writing,  nor  unless  it  be  either  in  the  handwriting  of  the  testa- 
tor and  signed  by  him,  or  if  not  so  written  and  signed  by  him, 
in  the  presence  of  at  least  two  witnesses,  who  shall,  in  the  pre- 
sence of  the  testator,  sign  the  same  as  witnesses,  &c.     Provided 
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that  any  seaman  or  fisherman,  heiny  at  sea,  may  dispose  of  his 
property  in  the  same  manner  as  before  the  paesing  of  the  statute^ 
that  is  by  what  is  technically  known  as  a  nuncupative  testament, 
where  the  testator  without  any  writing  declares  his  will  before  a 
sufficient  number  of  witnesses.  The  observations  of  the  Master 
of  the  Rolls  delivering  judgment  in  Walter  v$,  Hodge,  Supra,, 
may  be  fittingly  inserted  here : — "  It  becomes  the  court  to  recol- 
lect the  principles  stated  by  Lord  Hard  wick  in  Ward  v.  Turner, 
2  Ves.,  431,  who  laments  that  the  statute  of  frauds  which  imposes 
rigorous  restrictions  on  nuncupative  wills,  had  not  abolished 
gifts  of  this  nature,  (donutiones  mortis  causa),  to  consider  to  what 
perjury  such  gifts  may  afibrd  occasion,  and  how  nearly  they 
amount  to  an  evasion  of  the  statutory  precautions  against  nun- 
cupative, wills.  It  is  quite  evident  that  if  too  much  facility  is 
afforded  to  donaiiones  mortis  causa,  a  door  is  opened  to  elude  the 
statute."  The  proof  of  the  essential  requisites  of  delivery  and 
possession  to  effectuate  the  alleged  gifts,  rests  altogether  in  the 
evidence  of  the  defendant  and  his  wife  before  given. 

It  is  rather  a  strange  circumstance  and  one  deserving  of  re- 
mark that  none  of  the  expectant  beneficiaries  who  were  ex- 
amined had  knowledge  of  this  money  being  in  the  house,  nor 
from  what  special  fund,  if  any,  the  amounts  were  to  be  paid ; 
all  that  would  appear  to  have  been  carefully  concealed  by  the 
defendant,  even  Mrs.  Tobin,  the  eldest  daughter,  who  lived 
second  next  door  from  her  late  mother's  house,  and  in  and  out 
there  daily,  was  not  made  aware  of  this  money  being  in  the 
house  or  of  any  having  been  given  to  the  defendant ;  her  mother 
had  intimated  that  she  was  to  have  a  present  after  her  death, 
but  did  not  mention  of  what ;  and  such  provision  was  made  by 
the  residuary  clause  in  the  will  to  which  her  mother  may  have 
had  reference.  Defendant  gave  her  the  £20  the  day  after  the 
funeral,  which  was  her  first  knowledge  of  the  gift.  We  thus 
discover  that  she,  the  defendant's  wife,  who  was  constantly 
about  and  attending  on  the  deceased,  never  heard  any  direc- 
tions given  by  her  as  to  the  appropriation  or  distribution  of 
this  or  any  other  money  or  fund  either  before,  at,  or  after  the 
allied  delivery ;  and  it  is  very  singular  if  it  can  be  regarded 
as  a  mere  accidental  circumstance  that  all  the  conversations  or 
conferences  in  that  respect,  asserted  to  have  been  had  between 
the  deceased  and  the  others  were  so  had  during  the  absence  of 
the  defendant's  wife,  and  more  especially  when  the  alleged 
change  of  possession  took  place.  She  never  heard  any  of  those 
specific  directions  to  which  the  defendant  testifies  as  having 
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been  given  at  that  very  time,  but  only  "  to  do  as  she,  the  de- 
<;eased,  had  told  him/'  and  what  that  may  have  been  she  would 
appear  to  have  been  altogether  in  ignorance ;  so  that  even  she 
fails  to  corroborate  the  defendant  in  a  material  point,  however 
much  that  might  have  availed  under  the  circumstances.  All 
called  to  testify  to  the  alleged  intended  donations  are  interested 
parties;  and  independently  of  the  vital  question  of  delivery, 
there  has  been  no  corroboi-ation  whatever  from  any  disinter- 
ested source  throughout.  In  Wynne  Finch  vs.  Wynne  Finch, 
4,8  L,  T,  129,  upon  the  question  of  delivery  as  a  gift  of  articles 
of  value  by  a  deceased  husband  to  his  widow,  sworn  to  by  her 
alone,  and  also  relying  on  the  fact  of  the  articles  being  left  in 
the  house  of  the  deceased,  the  Court  of  Appeal,  1883,  held  the 
<^laim  had  failed,  "  the  rule  of  the  courts  not  to  allow  against 
the  estate  of  u  deceased  any  claim  which  is  supported  only  by 
the  uncorroborated  testimony  of  the  claimant,  applies  not  only 
to  alleged  gifts,  but  to  alleged  debts ;  the  rule  is  not  a  rule  of 
law,  but  of  prudence";  so  in  Gh'ant  vs.  Grant,  3 4,  Bear.  627 : 
"  though  in  many  cases  it  may  prevent  a  person  from  recover- 
ing wliat  he  is  justly  entitled  to,  still  the  court  cannot  act  on 
the  mere  unsupported  testimony  of  the  claimant."  In  Tate  vs. 
HilberL  supra ,  the  Lord  Chancellor  considered  the  proceeding 
perfectly  fair  and  honest,  but,  though  that,  he  says,  is  the  colour 
of  the  facts  in  the  present  instance,  yet  these  cases  are  liable 
to  the  observations  which  have  been  made,  that  to  make  a 
stretch  to  affect  gifts  made  to  persons  surrounded  by  relations, 
who  give  evidence  for  each  other,  would  be  attended  with  great 
inconvenience ;  and  in  Walter  vs.  Hodge,  supra.,  by  the  master 
of  the  rolls,  "  to  prove  the  facts  of  donation,  the  authorities 
appear  not  to  require  a  plurality  of  witnesses,  but  only  that 
the  proof  be  satisfactory."  Now,  with  all  the  evidence  given 
in  support  of  the  albged  donations  and  trust,  I  should  have 
great,  if  not  insurmountable  difficulty,  if  it  altogether  stood 
uncontradicted  in  pronouncing  it  as  satisfactory  for  the  pur- 
pose, and  giving  it  the  pro  tanto  effect  of  a  codicil  in  a  substan- 
tial alteration  of  the  residuary  provision  in  the  will  to  the 
prejudice  of  some  of  the  legatees  therein  named;  but  all  doubt 
is  removed  from  my  mind  on  considering  the  testimony  of  the 
plaintiff,  Mr.  Morris,  who  has  no  personal  interest  in  the  matter 
beyond  the  faithful  discharge  of  his  fiduciary  duty,  together 
with  the  surrounding  circumstances ;  he  has  pledged  his  oath 
that  the  defendant  positively  stated  to  him  that  the  money  re- 
mained in  his  mother's  possession  until  the  time  of  her  death  ; 
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the  first  time  he  had  ever  heard  of  the  defendant  having  re- 
ceived the  money  from  his  mother  was  on  his  examination  in 
-court  to-day,  9th  February,  1888. 

Besides,  there  are  material  discrepancies  in  the  evidence  of 
the  defendant  and  his  witnesses,  and  matters  of  suspicion 
which  tend  to  shake  one's  confidence  in  the  consistency  of 
their  testimony;  for  instance,  the  defendant  states  that  the 
direction  of  his  mother  about  the  donations  when  Henry  and 
€atherine  Eyan  were  present  was  about  two  or  three  months 
before  the  death.  Henry  says  three  or  four  months ;  Catherine 
Ryan  at  first  says  it  was  about  two  months ;  on  cross-examina- 
tion, she  thinks  it  was  before  Christmas,  1886 ;  afterwards,  it 
was  three  or  four  months.  At  that  same  time  the  defendant, 
Michael,  says  nothing  of  a  gift  to  himself;  Henry,  that  Michael 
was  to  have  £100  (the  same  as  was  to  be  given  to  him) ;  Cathe- 
rine Eyan  says  nothing  of  a  gift  to  Michael ;  and  the  first  time 
he  states  he  was  to  have  an  amount  was  at  the  time  of  the 
alleged  delivery  of  the  bank  notes,  about  six  week's  before  his 
mother's  death,  and  then,  after  paying  the  gifts  mentioned,  "  he 
was  to  have  the  rest  for  himself."  In  the  statement  he  made 
to  the  plaintiff,  he  says :  "  My  mother,  before  she  died,  told  me 
that  the  money  which  would  remain  in  my  hands  after  paying 
the  al30ve  sums  and  her  funeral  expenses,  I  could  keep  the 
same,  and  she  repeated  the  same,  or  words  to  that  effect,  to  my 
brother  Henry."  In  this  statement  there  is  not  a  word  about 
the  delivery  of  the  money  to  him,  at  which  time  it  was,  as  he 
swore  in  court,  his  mother  told  him  "  he  was  to  have  the  rest 
for  himself,"  and  Henry  all  along  sticks  to  the  sum  of  £100, 
which  his  brother,  the  defendant,  was  to  have.  The  defendant, 
Michael,  further  states  his  mother  told  him  the  wives  of  her 
three  sons  named  were  to  have  three  pounds  each ;  Mrs.  Eyan 
told  him  one  was  to  have  five  pounds  and  the  other  two  four 
pounds  each,  and  he  paid  the  latter  sums  on  such  bare  informa- 
tion without  at  all  consulting  the  executor.  In  fact  there  was 
suspicious  haste  in  the  payment  of  the  alleged  donations,  as- 
suming they  were  so  paid.  The  receipts  from  Henry.  Cathe- 
rine, Margaret  and  Anastatia,  son  and  daughters,  are  evidently 
in  the  same  hand-writing,  signatures  and  all,  and,  I  cannot 
avoid  remarking,  as  having  been  prepared  with  a  show  of  artful 
concoction,  as  in  each  "  left  hy  my  mother ,  Mrs.  Mxcrphy,  on  lier 
dying  bed,  o^Uside  the  wiliy  The  daughters  who  say  they  re- 
ceived the  twenty  pounds,  knew  nothing  of  the  residuary  clause 
in  the  will  at  the  time,  under  which  it  appears  each  would  have 
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derived  a  larger  sum,  whilst  Henry,  who  was  by  that  placed  oir 
an  equal  footing  with  them,  got  one  hundred  pounds,  and  the 
defendant,  who  was  not  hereby  a  legatee,  a  like  sum.  Henry 
and  his  sisters  still,  as  may  be  inferred  from  the  tenor  of  their 
receipts,  would  claim  each  an  equal  share  of  the  balance  in  the 
hands  of  the  executor  with  the  others,  three  of  whom,  William, 
Patrick  and  John,  were  altogether  ignored  in  the  settlement  of 
the  donations. 

There  was  ample  time  within  which  Mrs.  Murphy,  if  it  were 
really  her  intention  to  alter  the  effect  of  her  will,  could  have 
properly  done  so  and  not  trust  to  loose  expressions  of  intention 
where  the  large  sum  of  twelve  hundred  dollars  was  involved. 
Although  the  law  does  not  favor  donations  thus  made,  yet  if 
she  had  been  taken  suddenly  ill  and  not  had  time  to  execute  a 
formal  document,  this  matter  would  present  a  different  aspect 
from  what  it  now  does.  I  concur  in  the  remarks  of  an  Ameri- 
can writer  in  a  recent  publication.  The  American  Law  Iieriew, 
on  the  subject  of  Bonationes  Mortis  Causa,  who  says :  "  they 
lack  all  those  formalities  and  safeguards  which  the  law  throws 
around  wills,  and  create  a  strong  temptation  to  the  commission 
of  fraud  and  perjury.  If  large  estates  amounting  to  thousands 
of  dollars  may  be  thus  disposed  of  and  the  title  of  the  donee 
supported  mainly  by  his  own  testimony  and  that  of  near  rela- 
tions, the  public  feeling  of  security  may  well  be  startled." 

I  am  gratified  that  after  a  careful  review  of  all  the  circum- 
stances connected  with  this  proceeding,  I  am  enabled,  in  what 
I  believe  to  be  in  furtherance  of  justice  and  the  true  merits,  to 
pronounce  a  judgment  which  cannot  be  cited  as  a  precedent  in 
supporting  alleged  death-bed  donations  on  such  weak  grounds 
having  so  dangerous  a  tendency,  as  was  attempted  to  be  estab- 
lished in  this  case.  I  give  judgment  in  favor  of  the  plaintiff 
for  the  amount  claimed  (twelve  hundred  dollars),  less  the  fune- 
ral expenses  (one  hundi'ed  and  eleven  dollars  and  forty-two 
cents).  In  settling  with  the  residuary  legatees  the  plaintiff 
will,  of  course,  deduct  the  amount  received  by  each  on  account 
of  the  alleged  gifts. 

Mr,  Scott  and  Mr,  E,  P.  Morris  for  plaintiff. 
Mr.  Morison  for  some  legatees, 
Mr.  Parsons  for  defendant. 
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1888,  May,    Hon.  Mr.  Justice  Pinsent. 

Master  and  Servant — Malicunuiy  instigating  master  to  discharge  servant — 
Right  of  action — Special  damages — Appeal, 

Where  a  hired  shareman  was  engaged  to  proceed  to  Labrador  with  a  dealer  and 
freighter  of  the  defendant,  the  latter  refused  to  allow  his  master  to  take  him 
in  the  vesael.  No  reason  was  assigned  for  refasaL  The  plaintiff  was  prevented 
from  continuing  in  the  service.  In  an  action  for  damages  against  the  defen- 
dant, in  supporting  the  judgment  of  the  magistrate  on  appeal,  the  court 

Held— That  procurement  of  loss  or  damage  to  another  by  instigating  masters  to 
discharge  their  servants  is  actionable.  That  there  is  no  distinction  between 
the  principle,  of  instigating  a  master  to  discharge  his  servant  and  that  of  in- 
stigating a  servant  to  leave  his  master.     Appeal  dismissed. 

This  case  comes  before  ine  upon  appeal  from  the  district  judge 
of  Harbor  Grace,  sitting  as  a  stipendiary  magistrate  and  justice 
of  the  peace  at  Bay  Eoberts ;  and  the  strict  mode  of  proceeding, 
by  way  of  obtaining  the  directions  of  this  court  as  to  the  law 
applicable  to  a  case  as  being  tried,  would  seem  to  be  upon  a 
case  stilted.  The  proceeding  by  appeal  applies  to  orders  made 
and  judgments  of  the  district  court  as  such,  in  matters  exceed- 
ing in  amount  twenty  dollars.  As,  however,  the  parties  and 
the  judge  himself  are  desirous  of  obtaining  the  opinion  of  this 
court,  and  of  being  governed  by  it,  I  do  not  deem  it  necessary, 
of  my  own  motion,  to  raise  a  difficulty  which  would  exclude 
the  decision  of  the  re,al  issue. 

The  plaint  sets  out  the  claim  as  being  for  "  Damages  sustained 
through  defendant's  compelling  plaintiff's  master  to  dismiss  him 
from  his  service."  The  plaintiff  was  a  hired  shareman  of  one 
Charles  Parsons,  a  dealer  and  freighter  of  the  defendant's,  and 
was  engaged  to  proceed  with  Parsons  to  the  Labrador  fishery. 
The  plaintiff  " entered  into  collar"  with  Parsons,  and  worked 
in  his  service  prior  to  the  intended  voyage  to  Labrador. 

Parsons  and  his  crew  were  to  proceed  to  the  Labrador  in  de- 
fendant's vessel,  and  when  the  plaintiff  went  to  take  his  passage 
in  the  vessel,  the  defendant  refused  to  allow  his  master  (Parsons) 
to  take  him ;  ordered  him  not  to  have  anything  to  do  with  the 
plaintiff',  and  threatened  that  if  he  went  on  board  his  (plaintiff's) 
veasel,  he  would  turn  him  ashore. 

Xo  cause  is  alleged  and  no  reason  given  for  the  course  of 
conduct  pursued  by  the  defendant,  beyond  that  some  cause  of 
offence,  of  the  nature  of  which  the  evidence  is  wholly  silent, 
had  existed  between  the  plaintiff  and  defendant  since  a  former 
voyage  of  the  plaintiff  with  him. 
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To  this  prevention  of  the  plaintiff  from  continuing  in  his 
master's  service,  Parsons  was  no  party,  although  he  was  ulti- 
mately so  placed  that  upon  plaintiff's  offering  to  join  him  at 
Labrador  by  some  other  opportunity,  he  informed  the  plaintiff 
that  it  wjis  no  use  for  him  to  go  down  to  Labrador,  as  Mercer 
would  not  let  him  (Parsons)  have  anything  to  do  with  plaintiff. 
The  plaintiff  however  did  get  to  Labrador,  but  was  unable  to 
reach  Holton,  where  his  master  was,  nor  was  ho  able  at  that 
season  to  obtain  any  employment  there ;  and  so  he  returned  to 
Newfoundland. 

The  magistrate  (Judge  Bennett),  who  tried  the  case  in  Bay 
Roberts,  was  of  opinion  that  a  good  cause  of  action  had  been 
shewn,  and  he  assessed  the  damages  at  the  largest  amount  he 
could  in  such  capacity  award,  viz ,  $25,  but  he  allowed  this  ap- 
peal. I  must  confess  to  the  point  here  raised,  viz.,  that  there 
was  no  actionable  wrong  done  by  Mercer  to  Russell,  and  that 
the  remedy  of  the  latter  was  against  his  master  (Parsons),  being 
one  of  no  little  nicety  and  difficulty,  and  it  is  with  some  diffidence 
that  I  have  decided  to  support  the  judgment  of  the  magistrate. 

Xo  exception  is  taken  to  the  form  of  the  plaint  (which 
might  be  amended  if  necessary),  and  judgment  is  sought  upon 
the  facts  as  laid  down  by  me.  Addison  broadly  lays  down,  not 
only  that  an  action  lies  against  the  defamer  at  the  suit  of  the 
person  defamed,  in  cases  in  which  consequential  damages  have 
arisen  from  a  libel  or  slander,  through  its  influence  upon  the 
minds  and  actions  of  third  parties ;  but  that  pi-ocurement  of 
loss  or  damage  to  another,  as  by  instigating  servants  to  desert 
or  leave  their  employment,  or  by  maliciously  inducing  a  party 
to  break  his  contract  to  the  injury  of  the  person  with  whom  a 
contract  is  made,  creates  that  conjunction  of  wrong  and  damage 
which  will  support  an  action. 

It  is  difficult  to  distinguish  in  piinciple  between  a  case  such 
as  this  of  instigating  a  master  to  discharge  his  servant,  and  that 
of  instigating  a  servant  to  leave  his  master ;  as  the  latter  is  ac- 
tionable, e  converso,  the  former  should  be  so ;  nor  is  it  easy  to  dis- 
cover a  difference  in  principle  between  a  right  of  action  for  special 
damages,  arising  as  the  consequence  of  a  slander  on  account  of 
its  influence  and  effect  upon  the  minds  and  actions  of  third 
parties,  and  such  a  case  as  this  in  which,  not  only  by  secret  re- 
presentations made,  but  by  the  wrongful  exercise  of  authority 
and  opportunity  a  hired  servant  is  deprived  of  and  forced  from 
his  employment. 

It  appears  to  me  that  the  latter  case  ( that  is,  the  present 
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one),  is  much  the  strouger.  for  not  only  is  the  damage  the  effect 
of  inducement  operating  upon  the  mind  of  the  employer,  but 
the  wrong-doer  stands  as  supplier  and  freighter  in  such  a  rela- 
tion to  the  employer  and  the  servant  that  he  is  enabled  by  his 
control  and  coercive  acts  to  compel  the  plaintiff  into  loss  of  his 
employment  It  seems  to  me  a  clear  case  of  a  person  malici- 
ously (for  the  law  must  presume  malice,  in  the  absence  of  all 
explanatijn  for  the  high-handed  acts  in  evidence  here)  inducing 
a  party  to  a  contract  to  break  his  contract,  to  the  injury  of  the 
other  contracting  party. 

Looking  to  this  general  principle,  therefore,  and  in  the  ab- 
sence of  any  case  being  cited  to  shew  that  such  a  one  as  the 
present  does  not  come  within  the  principle,  I  must  uphold  the 
judgment  of  the  court  below. 

Mr,  G.  H,  Emerson  for  appellant. 


HEARN  V.  HAWKER. 
1888,  May.    Hon.  Mr.  Justice  Pixsent. 

Slander — Xon-publication—PriviUged  communication — Malice — Dartvages. 

Th«  plaiiitiffs  and  defendants  were  fishermen  at  Labrador.  The  former  accused 
the  latter  of  feloniously  stealing  a  salmon  net  mooring  and  other  gear.  The 
plaintiffs  denied  having  taken  the  property.  The  defendant  justifie«l  the  charge 
and  set  up  non-publication  and  that  the  statement  was  a  privileged  commu- 
nication. 

Hdd — ^Tbat  bruiting  about  re{iorts  to  iMirties  who  had  no  concern  in  the  transac* 
tion  could  not  be  held  to  be  privileged.  The  charge  without  the  inuendo  of 
felonious  taking  is  actionable,  for  slanderous  words  are  actionable  when  imputing 
misconduct  to  a  man  in  his  business. 

The  slander  was  for  accusing  the  plaintiffs  of  cutting  and 
carrying  away  a  salmon-net  mooring  and  buoy-rope  of  the  de- 
fendants, meaning  that  they  had  feloniously  stolen  them  The 
act  was  charged  to  have  taken  place  near  Venison  island,  La- 
brador, last  summer,  in  the  course  of  the  fishery.  The  plaiutifts 
were  partners  and  sharemeu  in  the  neighbourhood,  and  fished 
together  in  the  same  boat  The  net  was  Siiid  to  be  set  on  the 
Eddystone  ground,  and  the  act  of  cutting  and  tiiking  the  moor- 
ing was  said  to  have  been  committed  on  the  23rd  of  July. 

The  plaintiffs  denied  on  oath  that  they  had  cut  or  taken  this 
property ;  and  their  uncle  deposed  that  no  such  property  had 
been  brought  to  his  premises  when  they  put  in  their  fish.  They 
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had  gone  to  Hawker  about  the  reports,  and  he  Siiid  he  had  re- 
ported they  cut  and  stole  the  moorings,  for  he  had  seen  them 
do  it  himself. 

One  of  a  crew  of  Mr.  Edward  Connolly,  having  a  fishing- 
room  four  or  five  miles  from  defendants,  deposed  to  picking  up 
a  mooring,  rode,  grapnell,  and  buoy-line  in  Aug.  Mr.  Connolly 
confirmed  this,  and  after  h&iring  of  the  accusations  .against 
plaintiffs,  returned  them  to  defendant  some  time  in  October. 
He  was  of  opinion  from  the  look  of  the  end  of  rope  saved  by 
defendant  from  one  of  the  kegs  of  his  salmon-moorings,  and  of 
the  rope  of  the  moorings  delivered  up  by  him,  that  they  were 
the  same,  and  he  understood  that  other  persons  who  were  pre- 
sent when  he  delivered  the  property  to  Hawker  were  of  that 
opinion.  Defendant,  when  he  got  this  back,  s^iid  he  would  be 
prouder  than  five  pounds  if  he  could  clear  the  fellows  (the 
plaintiffs)  of  it,  as  he  said  he  had  seen  them  taking  a  mooring 
of  his,  and  he  had  reported  it,  and  he  supposed  he  would  now 
send  them  an  apology. 

Mr.  Emerson  moved  for  a  non-suit  upon  the  grounds  that 
(1)  There  was  no  proof  of  publication.  (2.)  That  the  commu- 
nication was  privileged. 

His  Lordship  s^iid  he  would  call  upon  the  defence,  but  would 
consider  these  points  in  delivering  judgments. 

Counsel  having  then  addressed  the  court  for  the  defence, 
called  the  defendant,  William  Hawker.  He  swore  positively  to 
being  on  the  look-out  from  the  Venison  island  flag-staff,  with 
a  spy-glass,  on  the  morning  of  the  23rd  July,  and  seeing  the 
plaintiffs  come  to  his  net  in  their  bully  (boat),  and  pull  the  net 
and  its  moorings  up  over  the  gunwale,  and  then  let  the  net  go. 
The  boat  was  (as  admitted  by  the  plaintiffs)  unmistakably  dif- 
ferent from  all  others  in  the  neighborhood,  from  her  rig  and 
painting,  and  was  the  last  of  the  fishing  fleet  to  Iciive  the  Eddy- 
stone  ground  that  morning.  The  plaintiffs  had  formerly  been 
dealers  of  Mr.  Eorke,  of  whom  defendant  was  the  Labrador 
agent.  He  said,  it  was  before  the  comparison  of  the  ropes  that 
he  made  some  such  remarks  as  those  deposed  to  by  Connolly — 
that  after  he  saw  the  ropes  he  was  convinced  that  they  belonged 
to  different  moorings,  and  that  returned  by  Connolly  was  one 
he  had  lost  earlier  in  the  season. 

Part  of  the  salmon-boat  crew  of  the  defendant  deposed  to 
their  having  been  at  the  nets  early  in  the  morning,  of  having 
overhauled  them,  and  having  left  them  moored  all  straight 
That  defendant  after  their  return,  and  after  his  coming  fi-ora 
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the  look-out,  ordered  his  crew  off  to  the  nets  again  to  see  if 
anything  was  wrong.  They  went  out  and  found  that  the  moor- 
ing had  been  cut  and  the  salmon-nets  adrift,  and  the  mooring 
buoy-rope  and  grapnal  were  gone.  They  had  seen  the  plaintiffs 
on  the  ground  in  the  boat,  when  they  were  overhauling  the  net 
in  the  morning. 

Other  witnesses  were  called  to  give  their  opinion  about  the 
rope. 

The  judge,  in  summing  up,  said  that  he  had  never  in  his  re- 
collection, being  placed  in  so  great  a  difficulty  in  the  determi- 
nation of  a  matter  of  fact,  and  he  regretted  that  a  jury  had  not 
been  engaged  in  the  case ;  but,  as  both  law  and  fact  had  been 
left  to  him,  he  must  grope  his  way  through  the  maze  of  evidence 
to  the  best  of  his  judgment.  As  to  the  objections  taken  at  the 
close  of  the  plaintiff's  case,  he  was  of  opinion  that  there  was 
sufficient  evidence  to  prevent  a  nonsuit.  It  was  true  that  none 
of  the  persons  in  whose  hearing  the  chai-ge  had  been  originally 
made  were  produced  as  witnesses ;  but  after  the  reports  came 
to  be  matter  of  inquiry,  the  defendant  admitted  his  utterance  of 
them,  and  justified  and  repeated  them.  Then  as  to  its  being  a 
privileged  communication,  it  would  be  going  very  far  to  say  that 
bruiting  about  reports  of  that  kind  to  others  who  had  no  con- 
cern in  the  transaction  or  in  the  inquiry  could  be  held  to  be 
privileged.  Moreover  if  the  plaintiff's  case  was  correct  there 
was  proof  of  express  malice.  Again  he  would  hold  that  it  would 
be  unnecessary  to  prove  the  innuendo  of  a  felonious  taking  in  a 
case  of  this  sort  The  charge  without  the  imputation  of  felony 
would  be  actionable,  for  although  slanderous  words  only  were 
not  generally  actionable  unless  imputing  crime  or  accompanied 
by  special  damage,  they  were  so ;  also,  when  they  imputed  mis- 
conduct in  a  man's  business  or  occupation ;  and  it  would  be 
difficult  to  conceive  anything  more  injurious  to  a  fisherman  in 
his  business  than  a  charge  of  this  sort,  even  if  the  act  fell 
short  of  larceny.  His  lordship  then  reviewed  the  evidence 
and  observed  that  the  conviction  was  forced  upon  him  that  the 
defendant  was  correct  in  his  evidence,  at  least  to  the  extent  of 
seeing  the  plaintiffs  come  to  his  net  and  moorings,  take  them 
out  of  the  water  and  meddle  with  them.  The  confirmation  of 
the  charge  against  the  plaintiffs  was  to  that  extent  over-whelm- 
ingly  strong  and  conclusive.  There  was  a  possibility  that  the 
moorings,  although  severed,  had  been  left  on  the  ground,  and 
that  those  brought  in  by  Connolly  were  the  same,  and  not  the 
moorings  lost  earlier  in  the  season.     He  would  give  the  plain- 
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tififs  the  benefit  of  a  possible  doubt  upon  this  point,  and  he 
must,  therefore,  find  against  the  defendant  for  having  extended 
his  accusation  to  a  charge  of  theft ;  but,  as  from  the  miscon- 
duct of  the  plaintiffs,  there  could  be  no  malice  in  the  defen- 
dant's charge  beyond  that  of  a  technical  character,  the  judgment 
of  the  court  would  be  for  twenty  cents  damages  for  the  plaintiffs- 
without  costs 

Mr.  G.  H,  Emerson  for  defendants. 


McDOUGALL  v.  GEIEVE. 
1888,  August.    Sir  F.  B.  T.  Cabter,  C.  J. 

Practice^  Poliqf  of  insurance^  Arbitratwn  clause— Rule  nisi /or  stay  of  proceedings 
— Order  for  arbUrtUion^Avxirdi  a  amdilion  precedent  to  right  of  action. 

A  trader  insnred  his  vessel  iu  a  Mutual  Insurance  Club,  the  rules  of  which  con- 
tained a  clause  to  the  effect  that  if  any  difference  should  arise  between  the 
parties,  such  difference  should  be  referred  to  arbitration,  and  such  arbitration 
was  a  condition  precedent  to  the  right  of  the  insured  to  maintain  an  action. 
The  injured  refused  to  appoint  an  arbitrator  and  insisted  on  prosecuting  hi» 
action  for  his  insurance,  contending  that  the  arbitration  clause  or  rule  wa» 
illegal  and  void  and  ousted  the  court  of  its  jurisdiction.  The  defendant  com- 
pany obtained  a  rule  nisi  for  a  stay  of  proceedings  and  a  reference  to  arbitra- 
tion.   On  coming  up  for  argument, — 


Held—Thai  no  action  could  be  brought  until  every  dispute  that  might 
under  the  policy  had  been  settled  by  arbitration.  Parties  may  in  a  contract 
make  what  they  please  a  condition  precedent,  but  it  must  be  shewn  that  they 
so  inteudeiL    Reference  to  arbitration  ordered  acconlingly. 

This  is  an  action  brought  against  the  defendant  as  a  member 
of  the  St  John's  Mutual  Insurance  Company,  to  recover  his 
proportion  of  the  alleged  total  loss  of  a  vessel  of  the  plaintiffs,, 
insured  in  said  club.  There  are  no  pleadings.  The  defendant 
obtained  a  rule  nisi  which  was  argued  in  the  July  sittings  for  a 
stay  of  proceedings,  and  a  reference  of  the  case  to  arbitration,, 
under  the  19th  rule  of  the  club,  which  is  as  follows : 

"  If  any  diflference  shall  arise  between  the  owner  of  any  vessel  insured 
iu  the  club,  and  the  committee  in  relation  to  any  claim  for  loss  or  damage,, 
or  any  other  matter  affecting  the  insurance,  except  in  such  cases  where 
there  is  reason  to  suspect  fraud,  such  difference  snail  be  referred  to  the 
arbitrament  and  award  of  three  arbitrators,  one  to  be  chosen  by  the  com- 
mittee and  one  by  the  insured  ;  and  in  the  event  of  either  party  refusing, 
for  fourteen  days  after  the  notice  of  the  appointment  of  the  arbitrator  by 
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the  other  party,  to  appoint  another,  the  other  party  may  appoint  a  second,, 
and  in  eitoer  case  the  two  appointed  shall  forthwith  appoint  a  third,  and 
the  said  arhitrators  shall  consider  and  decide  upon  the  matters  in  dispute 
according  to  the  terms  and  conditions  of  these  rules  and  the  laws  of  this 
colony,  and  the  award  of  the  said  arbitrators,  or  any  two  of  them,  shall  be 
final  and  binding  upon  both  parties.  And  it  is  hereby  agreed  and  declared 
that  the  insured  shall  not  be  entitled  to  maintain  any  action  at  law,  or 
suit  in  equity,  under  these  rules,  until  the  matters  in  dispute  shall  have 
been  referred  to  and  settled  by  arbitrators  appointed  as  hereinbefore  spe- 
cified, and  then  only  for  such  sum  as  the  arbitrators  shall  award  ;  and  the 
obtaining  of  the  decision  of  such  arbitrators  on  the  matters  in  dispute  is 
hereby  declared  to  be  a  condition  precedent  to  the  right  of  the  insured  to- 
maintain  any  such  action  or  suit." 

In  accordance  with  this  rule,  the  committee  appointed  an 
arbitrator  on  the  26th  May  last,  notice  of  which  was  given  to 
the  plaintiffs,  but  they  have  not  reciprocated  by  the  appoint- 
ment of  another,  and  insist  on  prosecuting  the  action.  The 
plaintiff's  contention  is,  that  the  rule  is  illegal  and  void,  as  it 
substantially  ousts  the  court  of  its  jurisdiction,  and  counsel 
cited  cases  in  support  of  that  principle  On  the  o1  her  hand,  it 
was  contended  that  the  rule  was  valid  and  binding  in  law  and 
and  in  equity,  and  could  bb  enforced  by  the  court  and  referred 
to  scveml  recently  adjudicated  cases.  No  doubt,  formerly,, 
agreements  to  refer  disputes  to  arbiti-ation  were  to  some  ex- 
tent regarded  as  encroachments  on  the  proper  authority  of 
courts  of  justice  by  the  substitution  of  a  "  domestic  forum  "  of 
the  parties  own  making,  and  while  at  common  law  such  an 
agreement  would  not  supersede  or  oust  the  jurisdiction  of  the 
courts,  and  gave  only  a  right  of  action  for  a  breach  of  it,  yet  in 
modern  times,  and  especially  since  the  passing  of  the  common 
law  procedure  act,  the  courts  have,  with  few  exceptions,  com- 
pelled parties  to  abide  by  their  contract  or  agreement,  as  to 
the  mode  and  manner  of  adjusting  differences  between  them,, 
whether  existing  or  prospective.  The  126th  section  of  chapter 
20,  of  the  con.  stat.,  1872,  is  a  tmnscript  of  the  11th  section  of 
the  Imperial  common  law  procedure  act,  17th  and  18th  Vic.,, 
cap.  125,  wherein  it  is  provided  that  whenever  the  parties  to 
any  deed  or  instrument  in  writing  or  any  of  them  have  agreed 
or  shall  agree  that  any  then  existing  or  future  differences  be- 
tween them,  shall  be  referred  to  arbitration,  and  any  of  them 
shall  commence  an  action  against  any  other  of  them,  the  court 
or  a  judge  on  being  satisfied  that  no  sufficient  reason  exists 
why  such  matters  cannot  or  ought  not  to  be  referred  to  arbi- 
tration, according  to  such  agreement,  and  that  the  defendant  is 
willing  to  concur  in  all  acts  necessary  to  carry  out  such  arbi- 
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tration,  make  a  rule  or  order  staying  all  proceedings  in  such 
action  or  suit  on  such  terms  as  to  costs  or  otherwise  as  to  di- 
recting a  reference  as  hereinbefore  provided  as  to  the  court  or 
judge  may  seem  fit.  Provided,  that  any  rule  or  order  may  at 
any  time  afterwards  he  discharged  or  varied  as  justice  may  re- 
quire. Upon  this  carefully  worded  section,  Pollock  on  the  prin- 
ciples of  contmct,  3rd  ed..  p  308,  says,  gave  a  discretion  which 
amounts  in  pnictice  to  enabling  courts  and  judges  to  enforce 
the  agreement,  and  has  as  a  rule  been  exercised  both  at  law 
and  in  equity  in  the  absence  of  special  circumstances,  such  as 
a  case  where  a  charge  of  fraud  is  made,  and  the  party  charged 
with  it  desires  the  charge  to  be  public,  or  when  the  defendant 
appeals  to  an  arbitration  clause  not  in  good  faith,  but  merely 
for  the  sake  of  vexation  and  delay.  (  Willisford  v.  Watson,  I4, 
JEq.,  572, 8,  ch.  4,73;  Pleivs  v.  Baker,  16  Eq.,  5H  ;  Rnssdl  v.  Pus- 
sell,  14  ch.  D.  476,  14  Eq.,  678.  The  enactment  applies  only 
where  there  is  at  the  time  of  action  brought  an  existing  agree- 
ment for  reference,  which  can  be  carried  into  effect, — PandaU 
4&  Co.  v.  Thompson,  1  Q.  P.  B.,  748,  It  will  be  observed  that 
the  rule  in  this  case  prudently  excepts  cases  of  fraud. 

I  have  carefully  examined  all  the  leading  cases  on  this  im- 
portant subject  referred  to  in  the  latest  editions  of  the  text 
books  of  recognized  authority  in  the  profession. — Pussell  on 
awards,  1882,  Ed. ;  Pollock,  before  cited ;  Addison  on  contracts^ 
Ed.  1883  It  will  be  observed  there  are  two  leading  principles 
applicable  to  the  question  of  reference  by  the  agreement,  such 
as  that  it  shews  it  was  the  intention  of  the  parties,  the  diffe- 
rence in  question  was  to  be  disposed  of  by  arbitration,  and  that 
it  was  not  a  subsequent  clause  collateral  to  the  contract  to  pay 
for  the  loss  (or  other  matter  in  question) ;  as  to  the  first,  L.  J. 
Blackburn,  in  Brounstdn  vs.  the  Accidental  Death  Company, 
says :  "  I  quite  admit  parties  may  make  what  they  please  a 
condition  precedent,  but  it  must  be  shewn  that  they  so  in- 
tended" ;  and  the  case  of  Collins  vs.  Locke,  P.  C,  1879,  4-  opp. 
cases,  674 ;  Dawson  vs.  Fitsgerald,  1  Ex.  D.  257,  on  appeal,  are 
authorities  for  the  other. 

In  passing,  I  may  observe  that  Collins  vs.  T,ocke  affirms  the 
principles  laid  down  in  the  great  case  of  Scott  vs  Avery,  6,  H.  L. 
cas.  811,  (to  which  I  shall  hereafter  refer),  in  these  words : — 
"  Since  the  case  of  Scott  vs.  Avery,  in  the  House  of  Lords  the 
contention  that  such  a  clause  (i.  e.,  referring  disputes  and  diffe- 
rences under  a  contract  to  arbitration)  is  bad  as  an  attempt  to 
oust  the  court  of  jurisdiction,  may  be  passed  by."    Addison,  in 
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page  11^],  thus  summarizes  the  law  and  practice,  which  will 
be  found  to  be  borne  out  by  reference  to  the  cases  in  the  foot 
notes 

It  is  (the  editor  Horace  Smith,  a  high  authority,  says)  diffi- 
cult to  reconcile  and  give  effect  to  two  propositions  so  nearly 
in  direct  opposition,  as  that  no  contract  of  the  parties  shall 
oust  the  jurisdiction  of  the  courts,  and  that,  on  any  difference 
arising  between  the  parties  it  shall  be  referred  to  arbitration ; 
but  the  fair  result  of  the  authorities  is,  that  if  the  contract  is 
in  such  terms  that  a  reference  to  a  third  person  is  a  condition 
precedent  to  the  right  of  the  party  to  maintain  an  action,  then 
he  is  not  entitled  to  maintain  it  until  the  condition  has  been 
complied  with  ;  but  if  on  the  other  hand,  the  contract  is  to  pay 
for  the  loss  (or  other  matter  in  question),  with  a  subsequent 
contract  to  refer  the  question  to  arbitration  contained  in  a  dis- 
tinct collateral  clause  to  the  other,  then  the  contract  for  refer- 
ence will  not  oust  the  jurisdiction  of  the  courts,  or  deprive  the 
party  of  his  action. — Elliott  vs.  The  Royal  Exchange  Insurance 
Company,  L.  R  '2,  Ex  237-^4^.  In  that  case,  which  was  an 
action  on  a  fire  insurance  policy,  it  was  stipulated  that  in  case 
any  difference  should  arise  touching  loss  or  damage,  such  differ- 
ence should  be  submitted  to  arbitrators,  whose  award  in  writing 
should  be  conclusive  and  binding  on  all  parties ;  but  if  there 
should  appear  any  fraud  or  false  swearing,  the  claimant  should 
forfeit  all  benefit  of  his  claim ;  the  defendant  pleaded  this  article 
and  that  the  plaintiff  had  not  submitted  the  matter  to  arbitra- 
tion ;  it  was  held  on  demurrer,  the  covenant  was  only  to  pay 
the  adjusted  loss,  and  that  the  plaintiff  had  no  cause  of  action. 
In  Cope  vs.  Cope,  5'2,  LJ,  607, — in  pxrtnership  articles  it  was  pro- 
vided that  all  disputes  or  questions  respecting  the  partnership 
affaii-s,  or  the  construction  of  the  articles,  should  be  referred  to 
arbitration. — per  Kay,  Justice  These  gentlemen  seem  to  have 
provided  with  anxious  care  that  such  questions  as  those  which 
have  now  arisen  should  not  be  made  the  subject  df  litigation ; 
the  duty  of  the  courts  is  to  carry  out  their  deliberately  expres- 
sed intentions,  and  make  the  usual  order  for  stay  of  proceedings. 
In  Oillett  vs.  Thumton,  L.  R.  19,  Eq.  cases  599,  1875  (another 
partnership  case),  by  a  clause  in  the  articles  it  was  agreed  to 
refer  all  doubts,  differences  and  disputes  to  arbitration,  or  any 
clause,  matter  or  thing,  or  the  construction  or  operation  thereof. 
and  in  all  respects  to  conform  to  the  common  law  procedure 
act,  or  any  subsisting  statutory  modification  thereof ;  on  a  bill 
with  objections  argued,  the  rule  to  stay  and  refer  was  made 


316  McDOUGALL  v.  GBIEVE. 

absolute  on  all  points:  the  judgment  remarks,  "It  was  con- 
tended these  were  questions  between  the  parties  which  required 
declarations  to  be  made  by  the  court,  but  the  matters  which  it 
is  said  necessitate  such  declanitions  are  matters  which  the  par- 
ties have  agreed  should  be  referred.  They  have  agreed  that 
differences  as  regards  the  construction  of  the  deed  should  be 
referred,  and  the  arbitrators  must  as  I  (V.  C.  Hall)  apprehend,, 
as  was  said  in  WUlesford  vs.  Watson,  8  Ch,  473,  enter  into  the 
whole  matter,  construe  the  instrument,  and  decide  whether  the 
thing  complained  of  is  inside  or  outside  the  agreement ;  the  court 
will  not  limit  the  arbitrator's  power  to  those  things  which  are 
determined  by  the  court  to  be  within  the  agreement"  In 
Braunstien  vs.  The  Accidental  Death  Company  (Supra),  for  any 
injury  travelling  on  a  railway,  there  was  a  condition  in  the 
policy  that  in  case  of  a  difference  of  opinion  as  to  the  amount 
of  compensation  payable  in  any  case,  the  question  should  be 
referred  to  arbitration  of  a  person  named  by  the  secretary  of 
the  Master  of  Soils,  and  all  expenses  and  costs  should  be  sub- 
ject to  the  decision  of  such  arbitrator,  and  the  award  to  be 
made  was  to  be  taken  as  a  final  settlement  of  the  question: 
held  that  a  reference  to  arbitration  in  the  manner  provided 
was  rendered  a  condition  precedent  to  bringing  an  action  for 
an  injury  within  the  policy.  Scott  vs.  Avery  (Svpra)  was  an 
action  on  a  policy,  in  a  mutual  insurance  company,  on  a  ship 
for  total  loss ;  one  of  the  conditions  was  that  the  sum  to  be 
paid  to  any  insurer  for  loss  should,  in  the  first  instance,  be  as- 
certained by  the  committee;  but  if  a  difference  should  arise 
between  the  insurer  and  the  committee, "  relative  Uy  the  set- 
tling of  any  loss  or  to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,"  the  difference  was  to  be  referred  to 
arbitiation  in  a  way  pointed  out  in  the  conditions,  'provided 
always  that  no  insurer  who  refuses  to  accept  the  amount  settled 
by  the  connnittee,  shall  be  entitled  to  maintain  any  action  at 
law  or  suit  in  equity  on  his  policy  until  the  matter  has  been 
decided  by  the  arbitmtors,"  and  then  only  for  such  sum  iis  they 
may  award,  and  the  obtaining  the  decision  of  the  arbitrators 
was  declared  a  condition  precedent  to  the  maintaining  of  an 
action.  This  is  substantially  the  same  as  rule  nineteen  of  the 
present  parties  club ;  the  conditions  were  set  forth  in  a  plea  in 
bar,  and  the  Court  of  Excehquer  held  them  illegal ;  this  deci- 
sion was  reversed  by  the  Exchequer  Chamber,  which  held  they 
were  legal,  and  the  House  of  Lords  on  a  writ  of  error  affirmed 
the  Excliequer  Chamber,  holding  that  the  conditions  were  law- 
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ful,  and  that  (even  should  the  difi'erence  refer  to  other  matters 
than  those  of  mere  amount)  till  award  made  no  action  was 
maintainable. 

Prior  to  this  are  numerous  decisions  referred  to  in  the  case, 
that  such  a  stipulation  would  not  have  been  a  bar  to  the  action 
or  oust  the  courts  of  their  jurisdiction.  Again,  in  Tredioell  vs, 
Mobnan,  1  H.  tk  C.  72,  a  policy  was  subject  to  the  following 
rule,  "  All  avei-age  claims  and  claims  of  abandonment  shall  be 
adjusted  and  settled  conformably  to  to  the  custom  of  Lloyd's, 
or  the  Royal  Exchange,  by  a  professional  average  stater,  but 
should  the  committee  or  the  assured  be  dissatisfied  with  the 
adjustment,  they  may  refer  the  same  to  two  professional  aver- 
age staters,  or  to  other  competent  persons,  with  power  to  ap- 
point an  umpire,  the  award  of  any  two  to  be  final ;  and  all 
other  cases  of  dispute  of  whatever  nature  shall  be  referred  in 
like  manner,  but  the  committee  and  assured,  by  mutual  con- 
sent, may  refer  all  such  adjustments  or  disputes  to  one  person 
only,  whose  award  shall  also  be  final,  aiid  no  action  at  law  shall 
be  brought  until  tJie  arbitrators  Imve  given  tlieir  decision  ":  held 
th<it  no  action  could  be  maintained  on  the  policy  for  a  total 
loss  until  the  claim  had  been  adjusted  and  settled  by  arbitra- 
tion, in  pursuance  of  the  rule.  This  case  has  been  contrasted 
with  that  of  Horton  vs.  Sayer,  Ji,  H.  &  K  643  {Baron  Martin 
delivered  the  judgment  of  the  court),  "  In  which  the  agreement 
was  that  all  matters  in  difference  should  be  determined  by  ar- 
bitrators, and  that  the  parties  should  not  prosecute  any  action 
at  law  or  equity  without  first  submitting  to  arbitration,  and 
that  was  held  an  absolute  agreement  to  oust  the  superior  courts 
of  their  jurisdiction  and  therefore  void.  Tredwell  vs.  Holman 
resembles  Scott  vs.  Avery ;  those  cases  have  established  this  dis- 
tinction, that  a  mere  agreement  to  refer  to  arbitration  will  not 
oust  the  superior  courts  of  their  jurisdiction,  but  when  the 
agreement  is,  that  no  action  shall  be  maintained  until  the 
amount  in  dispute  has  been  ascertained  by  an  arbitrator,  that 
is  binding  on  the  parties.  The  circumstance  connected  with 
the  case  of  Edwards  vs.  Aberayon  Mutual  Ship  Insurance  Society, 
Z.  R.  1,  Q.  B.  D.  663,  were  peculiar ;  by  one  of  the  rules  of  which 
the  directoi-8  should  decide  claims  and  disputes,  and  that  ag- 
grieved members  might  appeal  for  reconsideration  of  decisions 
first  to  the  directors  themselves,  and  then  to  the  whole  society; 
and  also  that  no  member  should  be  allowed  to  bring  or  have 
any  action,  suit  or  proceeding,  or  other  remedy,  against  the  so- 
ciety for  any  claims  or  demands  upon  or  in  respect  of  the  society 
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or  the  members  thereof,  except  .as  therein  pro\ided.  Upon 
the  loss  of  the  ship,  the  plain tiil'  was  refused  his  claim  upon  the 
policy  hv  the  directors  twice,  but  made  no  appeal  to  the  whole 
society.  It  was  held  by  a  majority  of  the  Exchequer  Cliamber 
(over-iuling  the  Queen's  Bench)  that  the  plaintiff  was  not  bound 
by  the  decision  of  the  directors,  and  that  the  action  was  main- 
tainable. There  was  however  a  majority  of  the  judges  who 
considered  the  rule  to  be  an  estoppel,  but  the  same  majority 
including  one  of  the  former,  decided  that  the  conduct  of  the 
directors  in  the  so-called  arbitration  had  made  it  inequitable 
to  subuiit  his  claim  to  their  determination.  To  come  to  a  de- 
cision under  these  circumstances,  as  set  out  in  favor  of  their 
own  society  and  against  the  plaintiff  without  hearing  him,  or 
giving  him  an  opportunity  of  being  heard  was  contrary  to  every 
principle  of  justice  and  ought  not,  I  think  (said  Amphlett  B.), 
who  was  one  of  those  who  considered  the  rule  binding  but  foi 
the  misconduct  of  the  directors,  whose  duties  were  analogous 
to  those  of  an  arbitrator,  to  be  held  by  any  court  of  law  or 
equity  to  be  binding.  Besides,  as  was  further  stated,  there  was 
no  ditticulty  about  the  amount,  as  it  was  found  in  the  case  sub- 
mitted that  the  defendants  then  admitted,  contrary  to  what 
their  directors  had  determined,  a  total  loss  of  the  vessel  by  the 
perils  of  the  sea.  Justices  Brett  and  Kelly,  C.  B.,  questioned 
whether  Scvft  cs.  Arcry  included  disputes  beyond  ascertaining 
the  amount  of  damages  in  the  particular  manner  stipulated. 
The  Exchequer  Chamber  could  not,  of  course,  impeach  or  wea- 
ken the  legal  effect  of  that  decision,  and  it  is  interesting  to  read 
the  opinions  of  the  judges  on  the  questions  which  the  House  of 
Lords,  through  the  Lord  Chancellor,  put  to  them,  who  differed 
among  themselves,  especially  the  judgments  of  the  Lord  Chan- 
cellor Cramworth  and  Lord  Campbell,  in  which  Lord  Brougham 
concurred :  the  Lord  Chancellor  observed,  "  Was  not  this  a  con- 
tract where  no  right  of  action  existed  till  the  amount  of  damages 
had  been  ascertained  ?  It  certainly  seemed  to  be  so,  and  it  was 
by  the  clause  itself  made  a  condition  precedent  to  the  right  of  a 
member  to  maintain  an  action  or  suit.  The  committee  and  the 
suffering  member  might  disagree  as  to  the  amount  to  be  paid. 
If  so,  an  arbitration  was  to  settle  that  amount,  and  it  was  the 
amount  thus  settled  and  no  other  that  was  to  be  recovered; 
that  was  the  meaning  of  the  parties,  and  he  thought  they 
had  stated  it  in  clear  terms.  It  had  been  argued  that  the 
matter  to  be  settled  by  the  arbitrator  was  not  confined  to 
the  amount,  and   therefore   the   covenant   was  bad.      If  not 
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so  confined y  that  would  not  ajffed  his  view  of  the  case.  Parties 
might  agree  that  no  right  of  action  should  arise  between 
them  until  J.  S.  had  determined  whether  the  contract  had 
been  fulfilled  and  what  damages  had  been  sustained  by  its 
breach  ;  and  if  they  did  so  {^ee  no  right  of  action  would  exist 
until  J.  S.  had  so  decided."  Lord  Campbell  was  clearly  of 
opinion  this  was  a  contract  that  no  action  should  be  brought 
until  every  dispute  that  might  arise  between  the  suffering 
member  and  the  committee  had  been  settled  by  arbitration. 
Was  such  a  contract  illegal  ?  It  was  contended  to  he  so  on 
the  ground  of  public  policy.  What  pretence  was  there  for 
that  argument  ?  The  public  could  not  be  injured  by  such  a 
contract ;  there  could  be  no  injury  to  the  public  in  an  insur- 
ance company  contracting  that  no  action  should  be  brought 
i^ainst  it,  the  costs  of  which  might  be  ruinous,  but  that  every 
dispute  should  be  referred  to  a  domestic  tribunal  which  might 
speedily  and  economically  determine  the  dispute.  Public  policy 
seemed  to  him  to  require  that  such  a  contract  should  be  en- 
forced. The  doctrine  had  its  origin  in  the  interests  of  the 
judges ;  there  was  no  disguising  the  fact  that,  as  formerly  the 
emoluments  of  the  judges  depended  mainly  or  almost  entirely 
on  fees,  and  that  they  had  no  fixed  salary,  there  was  great  com- 
petition to  get  as  much  as  possible  of  litigation  into  Westmin- 
ster Hall,  and  a  greiit  scramble  there  for  a  division  of  the  spoil 
from  a  latitat  capias,  &c.,  and  had  great  jealousy  of  arbitration, 
whereby  Westminster  Hall  was  robbed  of  these  cases  which 
came  not  into  the  several  courts  there ;  therefore,  they  siiid  that 
the  courts  ought  not  to  be  ousted  of  their  jurisdiction,  and  that 
it  was  contrary  to  the  policy  of  the  law  to  do  so.  Lord  Camp- 
bell referred  to  a  case  of  Brown  vs.  Overbiay,  decided  in  11  £/;., 
715,  while  Scott  vs.  Avert/  was  pending,  in  support  of  his  posi- 
tion, where,  in  an  action  on  a  horse  race,  one  of  the  articles 
was  that  no  action  should  be  brought  till  the  Stewarts  had  de- 
cided, and  the  court  held  that  the  plaintiff  who  had  brought 
an  action,  though  the  stewards  had  not  decided,  was  rightly 
non-suited. 

I  may  also  refer  to  the  recent  case  of  Kirk  vs.  E.  &  W,  India 
Dock  Company,  55  L.  T.  i?.,  ^45,  on  appeal,  as  indicating  the 
disposition  of  the  courts  in  not  interfering  with  arbitration  re- 
ferences. On  a  submission  under  a  contract  the  court  of  appeal 
affirmed  the  principle  that  an  arbitrator  cannot  be  interfered 
with,  unless  he  exceed  his  jurisdiction,  or  is  guilty  of  moral 
misconduct ;  he  is  the  judge  of  fact  and  law,  and  to  interfere 
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with  him  during  the  proceeding  for  misreception  of  evidence 
would  be  fatal  to  the  whole  system  of  arbitration. 

The  rules  in  this  case  constitute  the  contract  of  the  parties, 
and  which  each  had  thus  undertaken,  when  entered  into,  to  ob- 
serve. This  action  is  brought  to  recover  for  a  total  loss,  a 
question  resulting  in  amount  or  not  as  may  be  determined  by 
the  evidence  in  the  estimation  of  independent  arbitrators,  to 
be  mutually  chosen.  I  think  rule  19  has  been  carefully  pre- 
pared, and,  so  far  from  its  infringing  any  principle  of  law,  in 
my  opinion  it  follows  in  the  track  of  what  may  be  now  re- 
garded established  principles  I  ought  not  to  omit  a  reference 
to  the  proviso  in  the  126th  section  of  chapter  20,  of  the  consoli- 
dated statutes,  1872,  which  apparently  confers  extensive  powers 
in  subsequent  dealing  with  any  rule  or  order  that  may  be  made. 

The  principle  involved  in  this  case  appeared  to  me  to  be  of 
so  great  importance  that  I  considered  it  advisable,  in  the  in- 
terests of  justice,  to  carefully  investigate  the  whole  subject. 
There  has  been  nothing  shown,  beyond  the  technical  objection 
contended  for,  that  would  unfairly  prejudice  the  interests  of 
the  plaintiffs  in  carrying  out  the  contracts  in  this  case'.  I  am 
of  opinion  the  rule  should  be  made  absolute  with  costs.  My 
brother  judge  concur  in  this  decision. 

Mr,  G.  H.  Emerson  for  plaintiffs. 
Tlie  Attorney  General  for  defendant. 
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1888,  September.    Caktek,  C.  J. ;  Pinsbnt,  J. ;  Little,  J. 

ITerrUorial  jurisdiction  —  Legislature  of  Newfoundland  —  Bays  and  HecuUands  — 
Eiffh  seas — Taking  seals  vrithin  the  three  mile  limit — Appeal, 

It  appeared  that  the  defendant,  who  was  the  master  of  a  British  ship,  killed  and 
took  on  board  his  vessel  seals  previous  to  the  date  fixed  by  the  Legislature  of 
Newfoundland  for  the  taking  of  same.  The  seals  were  all  taken  at  a  con- 
siderable distance  beyond  the  three  mile  limit,  from  headland  to  headland,  on 
the  Newfoundland  coast  In  an  action  for  the  penalties  under  the  act,  the 
jurisdiction  of  the  Newfoundland  courts  was  pleaded,  i.  e.,  that  the  seals  were 
all  taken  outside  the  three  mile  limit  on  the  high  seas.  The  magistrate  dis- 
missed the  complaint. 

Held — On  appeal,  (Piusent,  J.,  differing)  that  the  territorial  jurisdiction  of  the 
courts  of  Newfoundland  for  such  offences  as  that  complained  of,  extends  to 
three  miles  outside  of  a  line  drawn  from  headland  to  headland  of  the  bays  of 
Newfoundland  and  no  further.  The  acts  of  the  local  legislature  have  effect 
and  operation  to  that  extent  only.    Appeal  dismissed. 

The  plaintiff  is  the  appellant  from  a  decision  of  a  stipendiary 
magistrate  in  the  Central  District,  before  whom,  on  the  27th 
February  last,  a  complaint  was  made  by  plaintiff,  who  claimed, 
as  well  for  himself  as  the  receiver  general  of  this  colony,  against 
the  defendant,  as  master  of  the  steamer  Tei^a  Nova,  the  sum  of 
$20,000,  for  that  the  crew  of  the  said  steamer  did,  within  twelve 
months  next  before  the  commencement  of  this  suit,  viz. :  on  the 
11th  March,  1887,  kill  5,000  seals  contrary  to  the  statute  42nd 
Vic,  cap.  1,  whereby  the  defendant  became  subject  to  the  pen- 
alty of  four  dollars  for  each  seal  so  killed,  &c.  The  defendant 
appeared  on  a  summons  by  counsel,  who  contended  in  limine 
that  the  said  statute  which  permitted  proceedings  to  be  taken 
within  twelve  months  from  the  commission  of  the  offence,  was, 
so  far  as  concerns  the  time  within  which  proceedings  must  be 
taken,  repealed  by  implication  by  the  statute  50th  Vic,  cap.  23, 
sections  2  and  7.  On  these  grounds,  after  hearing  counsel  for 
both  parties,  the  complaint  was  dismissed. 

The  plaintiff  appealed  to  this  court,  which,  after  argument, 
directed  that  the  record  and  proceedings  be  remitted  to  the 
magistrate  to  hear  and  determine  the  same  under  the  provisions 
of  the  said  statute  42nd  Vic,  cap.  1,  on  which  the  information 
was  laid  and  the  penalties  alleged  to  have  been  incurred.  Here 
I  may  mention  that  the  50th  Vic,  cap.  26,  passed  on  the  18th 
May,  1887,  which  it  was  contended  had  impliedly  repealed  the 
other,  (there  being  no  express  repeal  of  any  part  of  it),  among 
several  new  provisions  repeated  the  prohibition  to  kill  seals 
w 
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before  the  12th  March  or  after  the  20th  April  in  any  year,  and 
added.  "  Nor  shall  any  seals  so  killed  he  brought  into  any  port  in 
this  colony  or  its  dependencies  aforesaid,  in  any  year,  under  a 
penalty  of  four  dollars  for  every  seal  so  killed,  to  be  recovered 
from  the  master  and  crew  and  paid  to  any  informer  who  shall 
sue  for  the  same  in  a  summary  manner  before  a  stipendiaiy 
magistrate." 

In  the  first  Act,  on  which  the  complaint  was  based,  tliere 
was  no  reference  to  the  bringing  of  seals  so  killed  into  port, 
and  the  parties  liable  for  penalties  were  different  in  some  res- 
pects from  those  named  in  the  latter  Act ;  there  is  also  a  diffe- 
rence in  regard  to  the  time  of  preferring  a  complaint  and  the 
right  and  manner  of  appeal  There  is  nothing  to  indicate  its 
having  or  intended  to  have  a  retrospective  operation ;  the  right 
of  appeal  under  it  is  conditional  as  to  amount,  and  given  only 
to  a  defendant,  not  to  the  informer,  although  the  full  penalty 
on  a  conviction  would  by  it  go  to  to  him,  while,  under  the  first 
Act,  it  would  go  in  moieties  to  him  and  the  Receiver  General 
of  the  colony.  Any  complaint  wndcr  its  provisions  must  be 
made  within  three  months  of  the  time  of  the  alleged  breach ; 
and  by  section  6,  vessels  shall  be  deemed  to  be  on  a  second  or 
subsequent  trip  if  they  shall  engage  in  killing  seals  on  the  coasts 
of  this  island  and  its  dependencies  after  clearing  and  sailing  for 
Davis  Straits  or  Greenland  fishery.  It  is  difficult  to  imagine 
on  what  grounds  a  party  could  have  successfully  contended  for 
an  implied  repeal  by  tlie  latter  Act,  which  could  affect  suits 
for  penalties  incurred,  if  at  all,  before  it  came  into  operation, 
viz ,  18th  May,  1887.  After  the  rehearing  the  magistrate  cer- 
tified :  "  I  have  taken  evidence  by  which  it  has  been  shewn  to 
me  that  the  seals,  the  subject  of  the  complaint,  were  killed 
beyond  the  limits  of  tlie  territorial  jurisdiction,  and  I  have 
again  to  dismiss  the  complaint  upon  that  ground";  hence  this 
appeal,  but  of  what  or  whose  jurisdiction  was  not  stated. — 
Since  the  argument  before  this  court  I  have  received  the  evi- 
dence taken  before  the  magistrate  hereinafter  referred  to.  The 
heading  of  the  notes  of  evidence  states :  "  Mr.  McXeily  takes 
the  objection  that  the  seals  (if  any)  caught  were  so  caught  out- 
side the  jurisdiction  of  this  court  (magistrate's),  i.  c,  outside 
the  thieo-mile  limit  on  the  high  seas";  whereas  the  argument 
throughout  before  this  court  on  the  re-hearing  proceeded  on 
the  ground  that  the  legislature  had  not  authority  to  enact  a 
law  which  would  subject  a  party  to  penalties  for  seals  killed 
outside  the  limits  of  its  jurisdiction.     ^Ve  are  all  aware  it  is 
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the  fi*equent  practice,  and  legally  so,  for  justices  of  ordinary 
limited  territorial  jurisdiction,  under  the  Imperial  Mercantile 
Marine  Act,  to  adjudicate  on  offences  committed  on  board  a 
ship  navigating  on  the  high  seas, — (see  sections  517,  521,  and 
other  sections  of  the  17th  and  18th  Vic,  cap.  104)  The  com- 
plainant, in  support  of  Ins  suit  for  the  penalties,  did  not,  as 
appears  from  the  notes  of  the  magistrate,  give  or  offer  to  give 
any  evidence,  but  Mr.  McNeily,  being  directed  "  to  prove  his 
allegation  aforesaid,  in  order  to  sustain  his  objection,  called 
Captiiin  Fairweather,  the  defendant,"  so  that^  instead  of  the 
complainant  sustaining  his  complaint  according  to  the  usual 
course  of  procedure,  the  onv^  was  shifted  on  the  defendant  to 
mainUiin  his  innocence,  which  he  apparently  accepted.  The 
substance  of  the  evidence  given  by  the  defendant  and  his  ste- 
ward, who  kept  a  diary  for  the  defendant,  which  he  produced, 
was  that  the  steamer  left  St.  John's  for  the  prosecution  of  the 
seal-fishery  early  on  the  10th  March,  1887  ;  on  the  11th,  about 
3  o'clock,  p.  m.,  fell  in  with  some  seals  and  killed  several  hun- 
dred; on  the  evening  of  the  12th  had  1,260  on  board,  none 
taken  that  day ;  from  thence  to  21st  March  were  jammed  in 
the  ice.  All  the  seals  were  killed  outside  the  three-mile  limit, 
perfectly  clear  that  he  was  at  least  ten  to  fifteen  miles  off  a 
headland  line  drawn  from  Cape  Freels  to  Cape  BonuvisUi. — 
When  the  seals  were  taken  he  was  steering  a  course  to  clear 
the  Funks,  and  was  outside  the  mark  on  the  chart  produced. 
He  further  stated  that  he  was  altogether  ignorant  of  the  law 
forbidding  seiils  to  be  killed  before  the  12th  March,  but  he  was 
aware  of  that  against  taking  immature  seals,  and  weighed  two 
or  three  of  them  to  ascertain  their  weight. 

It  was  admitted  on  the  argument  that  the  steamer  was 
British  owned,  and  registered  at  Dundee,  Scotland,  where  the 
owners  and  master  reside,  also  several  of  the  crew,  who  were 
engaged  there.  Stores  for  the  sealing  voyage  were  brought 
from  there ;  the  bulk  of  the  crew  were  engaged  in  this  colony, 
who  were  supplied  by  outfitters  on  the  security  of  the  voyage ; 
steamer  cleared  from  St.  John's  for  the  seal-fishery,  and  return- 
ed there  after  the  voyage  for  the  purpose  of  manufacture  and 
shipment.  On  the  rehearing  both  counsel,  so  far  as  it  favour- 
ably bore  on  their  respective  cases,  argued  for  the  implied  re- 
peal of  the  former  act ;  but  their  positions,  especially  that  of 
complainant,  had  become  greatly  changed  since  the  hearing  of 
the  first  appeal,  when  his  counsel  argued  otherwise.  For  tliis, 
among  other  reasons,  I  have  made  particular  reference  to  the 
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two  acts.  Respecting  the  jurisdiction  of  courts  in  this  colony, 
by  the  Imperial  act  oth  Geo.  IV ,  cap.  67,  this  Supreme  Court 
1ms  expressly  conferred  on  it,  besides  other  powers  specified, 
"Jurisdiction  in  all  cases  of  crimes  and  misdemeanors  commit- 
ted on  the  banks  of  Newfoundland,  or  any  of  the  seas  or  islands 
to  which  ships  or  vessels  repair  from  Newfoundland  for  carry- 
ing on  the  fishery  "  In  Phillips  vs.  Eyre,  L.  R  4,  Q-  B.  ^2o,  on 
appeal  6*  L.  R.  261,  the  question  there  was,  whether  an  act  of 
the  Jamaica  legislature,  indemnifying  Governor  Eyre  and  all 
otliers  with  him  for  acts  committed  by  them  in  the  suppression 
of  rebellion,  could  be  effectually  pleaded  to  an  action  taken  in 
England  for  assault  and  false  imprisonment  during  the  progress 
of  and  in  arresting  the  rebellion.  It  was  contended  that  the 
act  was  ultra  vires  the  territorial  jurisdiction  of  the  local  legis- 
lature ;  held  that  an  act  of  the  local  legislature  lawfully  cou- 
Ktituted,  whether  in  a  settled  or  conquered  colony,  assented  to 
by  the  Crown,  has  to  matters  within  its  competence  and  t?ie 
limits  of  its  jurisdiction,  the  operation  and  force  of  sovereign 
legislation,  though  subject  to  be  controlled  by  the  Imperial 
parliament.  In  giving  judgment  on  the  appeal,  Willes,  J.,  for 
the  court,  quoted  the  language  of  Lord  Wensleydale  in  Kielly 
I's-  Carson,  4  M.  P.  C,  at  p.  84,  "  that  as  regards  the  prerogative 
the  Crown  had  the  right  of  creating  a  local  legislative  assembly 
ill  Newfoundland  with  authority,  subordinate  indeed  to  that  of 
parliament,  but  supreme  within  the  limits  of  the  colony."  And 
as  to  those  limits,  I  cannot  do  better  than  quote  the  language 
of  Chief  Justice  Hoyles  in  his  judgment  in  the  case  of  the 
Anglo- American  Company  vs  The  Direct  United  States  Company, 
affirmed  on  appeal  to  the  Privy  Council :  "  I  hold  that  the  ter- 
ritorial jurisdiction  of  the  Sovereign  extends  to  three  miles  out- 
.side  of  a  line  drawn  from  headland  to  headland  of  the  bay, — 
Whcaton,  Kent,  &c. ;  that  the  local  government,  being  the 
t^ueen's  government,  representing  and  exercising  within  the 
limits  of  the  Governor's  commission,  which  contains  nothing 
i-estrictive  on  this  point,  his  authority  is  in  this  respect  the 
.same  with  the  Imperial  government;  that  this  authority  ex- 
isted with  the  local  government  prior  to  the  grant  of  represen- 
tative institutions  in  the  colony ;  that  such  grant,  while  it  en- 
larged the  powers,  neither  added  to  nor  lessened  the  territorial 
jurisdiction  of  the  local  government ;  and  that,  subject  to  the 
Koyal  instructions  and  the  Queen's  power  of  dissent,  the  acts 
fif  the  local  legidature  have  effect  and  operation  to  the  full  extent 
of  that  territorial  jurisdiction,     (I  may  add,  subject  also  to  the 
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control  of  the  Imperial  parliament  supra,  the  junsdiction  of 
the  Supreme  Court  is  in  some  respects  even  more  extensive)." 

Now,  without  entering  further  into  its  history,  we  are  judici- 
ally aware  the  legislature  of  this  colony  has  been  duly  consti- 
tuted, and  may  assume  that  the  act  42nd  Vict,  cap.  1,  has  re- 
ceived the  Koyal  assent  or  been  left  to  its  operation.  No  nation 
has  any  right  of  jurisdiction  at  sea,  except  it  be  over  its  own 
subjects  or  its  own  vessels,  and  so  far  territorial  jurisdiction 
may  be  considered  as  preserved,  for  the  vessels  of  a  nation  are 
in  many  respects  considered  as  portions  of  its  territory,  and 
persons  on  board  are  protected  and  governed  by  the  laws  of 
the  coimtry  to  which  the  vessel  belongs. — KerU's  Com  Grotius, 
Vattel.  The  free  use  of  the  ocean  for  navigation  and  fishing  is 
common  to  all  mankind. — KenCs  Com,  A  ship,  public  or  pri- 
vate, on  the  high  seas  is,  for  the  purposes  of  jurisdiction  over 
crimes  committed  therein,  a  part  of  the  territory  to  which  the 
ship  belongs. — Reg,  vs.  Saltier  and  Lopez,  D.  &  B.,  C.  C.  525 ; 
and  several  Imperial  acts  have  been  passed  from  time  to  time 
having  special  reference  to  off'ences  committed  on  board  British 
ships  and  by  British  subjects  abroad — 18th  and  19th  Vict.,  cap. 
91,  sec.  21,  and  the  12th  and  13th  Vict.,  cap.  96..— by  which 
jurisdiction  is  given  to  the  colonies  for  the  prosecution,  trial 
and  punishment  of  offences  committed  on  the  high  seas,  in  the 
same  manner  as  if  such  offence  had  been  committed  upon  any 
waters  within  the  limits  of  such  colony. 

Now,  has  the  legislature  of  this  colony  authority  to  pass  an 
act  conferring  jurisdiction  of  the  like  character  over  persons  on 
board  a  ship  on  the  high  seas  beyond  colonial  limits,  whether 
registered  in  this  colony  or  other  British  port  ?  I  apprehend 
it  has  not.  Tlien  by  what  authority  can  it  prohibit  or  confer 
the  right  of  killing  seals  beyond  its  territorial  limits  If  it 
could  do  so  with  i-espect  to  the  killing  of  seals,  and  having  thus 
overetepped  its  recognized  limits,  where,  I  may  enquire,  as  re- 
gards locality  and  distance,  will  you  confine  the  sovereignty  of 
the  Newfoundland  legislature  to  give  effect  to  its  ordinances. 

Enjoining  discipline  under  penalty  on  board  a  ship  is  not  the 
same  thing  as  making  it  penal  to  do  an  act  unconnected  with 
discipline  or  crime  outside  the  ship  on  the  ice  or  the  sea  at  a 
place  common  to  the  wliole  world,  and  beyond  the  reach  of  the 
municipal  law  of  the  colony.  The  Terra  Nova  is  a  ship  of  the 
British  nation,  and  as  such  the  Imperial  Parliament  would  un- 
questionably be  competent  to  give  effect  to  an  act  prohibiting 
with  penalties  the  killing  of  seals  or  such  like,  at  a  specified 
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time,  anywhere  over  the  seu,  by  persons  on  board  said  ship,  but 
that  is  from  supreme,  and  unlike  colonial,  limited  authority.  The 
distinction  must  always  be  borneinmind  of  acts  committed trt/Atn 
and  acts  without  limits ;  as  is  shewn  in  Phillips  v.  Eyre  the  acts 
complained  of  were  within,  which  gave  the  legislature  plenary 
authority,  and  its  ordinances  were  regarded  as  part  of  the  law 
of  England ;  and  so  what  is  done  within  the  limits  of  the  juris- 
diction of  a  foreign  country  and  under  its  authority,  is  regarded 
as  lawful  by  the  comity  of  nations.  The  act  committed  and 
informed  against  in  this  case,  it  will  be  observed,  was  beyond 
the  limits.  There  have  been  several  international  conventions 
for  the  suppression  of  piracy  and  slavery,  also  concerning  fish- 
eries and  trading  matters,  in  which  Great  Britain  has  been  a 
party,  without  which  the  subjects  and  ships  of  other  nations 
could  not  be  controlled  on  the  high  seas ;  but  there  is  none 
such,  of  which  I  am  aware,  relating  to  the  prosecution  of  the 
seal  fishery  in  any  way  applicable  to  this  colony,  nor  is  there 
any  Imperial  act  on  the  subject. 

In  the  amended  Act  of  1887,  the  legislature,  as  if  doubting, 
or  at  any  rate  ex  ahundanti  cantela,  made  the  aforesaid  addition 
to  the  clause  in  the  first  Act,  prohibiting  the  bringing  of  the 
seals  so  killed  into  any  port  in  this  colony  or  its  dependencies ; 
this  apparently  gives  cognizance  of  tlie  offence  to  local  juris- 
diction ;  but  that  does  not  apply  to  the  present  case,  save  the 
inference  which  may  be  drawn  from  it,  and  this  may  be  taken 
in  connection  with  the  part  cited  from  the  6th  section  of  the 
same  Act. 

The  evidence  given  before  the  niagistnite  was  not  in  any 
manner  contradicted  or  impeached,  and,  as  by  thiit  it  was 
clearly  proved  that  the  alleged  offence  was  committed  at  a 
considerable  distance  beyond  the  territorial  extent  of  colonial 
jurisdiction,  I  am  of  opinion  that  the  adjudication  of  the  magis- 
trate was  rightly  made  in  dismissing  this  suit. 


Hon.  Mr.  Justice  Pinsent: 

The  appellant  in  this  action  sued  the  defendant  before  one 
of  the  stipendiary  magistrates  for  the  centml  district. 

The  magistrate  (Judge  Conroy)  before  whom  the  pi-oceedings 
were  taken  by  virtue  of  the  8th  section  of  the  same  statute, 
and  from  whose  decision  an  appeal  lay  to  this  court  under 
section  9,  held  that  the  act  of  the  defendant  having,  as  the 
magistrate  says,  "  been  committed,  i.  e ,  begun  and  completed 
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<so  far  at  least  as  42nd  Vic,  cap.  1,  applies)  in  a  region  beyond 
the  limits  of  our  territorial  jurisdiction,"  no  offence  had  been 
committed  in  violation  of  the  enactment,  and  that,  conse- 
quently, there  was  no  power  in  him  to  entertain  the  prosecu- 
tion for  the  penalties.  He  confines,  as  he  says,  "the  competency 
of  the  colonial  legislature  to  enact  municipal  laws  governing 
ships  domiciled  in  the  colony,  as  the  Dundee  ships  undoubtedly 
are,  to  the  commission  of  acts,  part  of  which,  whether  initial 
or  final,  is  accomplished  in  the  colonial  territory."  The  de- 
cision of  the  court  below  was  sweeping  in  holding  as  null  all 
l^slation  which  affects  any  person  in  his  conduct  outside  the 
"  three-mile  limit,"  a  position  utterly  destructive  of  some  of  the 
most  useful  powera  of  the  legislature,  particularly  in  a  mari- 
time country. 

Besides  this,  the  case  was  treated  at  our  bar  on  the  part  of 
the  defendant  as  if  it  were  a  question  of  international  law  and 
right,  but  truly  there  is  no  such  international  contention  in- 
volved in  it. 

The  high  seas  off  the  coasts  of  this  island  and  beyond  a 
league  from  the  shore,  where  the  seals  (for  the  killing  of  which 
the  penalties  here  sought  to  be  recovered  are  said  to  have  been 
taken)  are  not  the  possession  or  property  of  any  other  nation, 
and  consequently  no  international  conflict  arises  here  The 
-question  is  one  between  our  municipal  law  and  subjects  of  the 
Crown  of  England  here,  and  by  subjects  I  mean  pei-sons  who 
are  either  permanently  or  transiently  in  subjection  to  the  state 
and  under  the  control  of  its  laws.  The  only  quasi  international 
question  capable  of  being  suggested  here  is  as  to  the  extent  of 
the  power  of  the  local  legislature  over  British  non-resident 
subjects,  which,  with  regard  to  those  who  bear  the  relation  to 
the  colony  in  which  the  defendant,  his  ship  and  ship-owners 
stand  in  this  case,  may  be  exercised  on  the  general  principles 
governing  the  parliament  of  England  with  regard  to  persons 
standing  in  similar  relations  to  the  English  community. 

With  regard  to  jurisdiction,  Story  lays  it  down  consistently 
with  the  older,  as  well  as  with  contemporaneous  authorities, 
that  "  All  persons  who  are  found  within  the  limits  of  a  govern- 
ment, whether  their  residence  is  permanent  or  temporary,  are 
to  be  deemed  subjects  thereof" ;  and  that  learned  author  quotes 
BuUenois  as  holding  that  a  Sovereign  "  may  of  strict  right  make 
laws  for  all  foreigners  who  merely  pass  through  his  dominions, 
although  commonly  this  authority  is  exercised  only  as  to  mat- 
ters of  police." 
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In  The  Holly,  L.  R,  S,  J.  C,  292,  it  is  said  in  the  judgment  of 
the  judicial  committee  that  "The  right  of  all  persons,  whether 
British  subjects  or  aliens,  to  sue  for  damages  in  English  courts 
in  respect  of  torts  committed  in  foreign  countries  has  long  been 
established." 

As  to  the  efiect  of  an  English  enactment  upon  foreigners^ 
Lord  Crausworih  said  in  Jeffreys  vs.  Boosey,  4,  H.  L.  C.  955 : — 
"When  I  say  that  the  legislature  mnstprijna  fade  be  taken  to 
legislate  for  its  own  subjects,  I  must  be  taken  to  include,  under 
the  word  '  subjects,'  all  persons  who  are  within  the  Quen's- 
dominions,  and  who  thus  owe  her  a  temporary  allegiance." 

In  the  SiLSsex  Peerage  case  it  was  held  that  "  The  British  par- 
liament possesses  the  power  to  impose  restrictions  and  incapa- 
cities upon  any  British  subject,  which  shall  operate  upon  him 
anywhere."  This  dictum,  taken  in  its  largest  sense,  is,  of  course,, 
only  applicable  to  the  paramount  power  of  the  British  parlia- 
ment over  all  subjects  of  the  Crown  in  every  part  of  H.  M. 
dominions  and  elsewhere. 

A  British  statute  can  bind  the  personal  property  of  a  British 
subject  wherever  situate,  not  only  on  the  high  seas,  but  in  a 
foreign  country. 

In  R  V,  KeyUy  L,K  2,  Ex.  63,  a  question  of  criminal  juris- 
diction was  raised  with  regard  to  a  foreigner  on  board  a  foreign 
ship  at  sea,  but  within  the  three-mile  limit,  and  it  was  there 
decided  by  a  bare  majority  of  the  judges  that  the  priscner,  who 
had  been  found  guilty  of  manslaughter,  could  not  be  convicted 
and  sentenced  by  our  courts ;  and  it  was  said  by  Sir  R  Philli- 
more,  "  there  appeai-s  to  be  no  sufficient  authority  for  saying 
that  the  high  sea  was  ever  considered  to  be  within  the  realm,'' 
or  "  that  the  realm  of  England  extends  beyond  the  limits  of 
counties,"  (which  extend  to  low-water  mark  only). 

The  legislature,  however,  stepped  in,  and  it  was  enacted  by 
41st  and  42nd  Vic,  cap.  73,  that  "  an  oflFence  committed  by  a 
person,  whether  he  is  or  is  not  a  subject  of  Her  Majesty,  on  the 
open  sea,  within  the  territorial  waters  of  Her  Majesty's  domi- 
nions, (by  sec.  7,  within  one  marine  league  of  the  coast  mea- 
sured from  low-water  mark),  is  an  oflFence  within  the  jurisdic- 
tion of  the  admiral,  although  it  may  have  been  committed  on 
board  a  foreign  ship,  and  the  person  who  committed  such  oflFence 
may  be  arrested  and  punu^hed  accordingly." 

In  the  case  of  the  Qiieen  v.  Keyn,  it  was  said  by  Cockbum, 
C.  J.,  "  If  the  legislature  of  a  particular  country  should  think 
fit  by  express  enactment  to  render  foreigners  subject  to  its  law 
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with  reference  to  offences  committed  beyond  the  limits  of  its- 
territory,  it  would  be  incumbent  on  the  courts  of  such  country 
to  give  effect  to  such  an  enactment." 

So  much  in  explanation  of  what  a  British  subject  is,  how  far 
he  may  be  affected  by  British  statute  law,  and  the  obedience 
English  courts  of  justice  are  bound  to  pay  to  legislative  enact- 
ments even  if  they  exceeded  the  extent  to  which  they  are 
usually  confined  and  were  made  to  extend  to  foreigners  beyond 
the  jurisdiction. 

It  is  quite  unnecessary  for  the  purposes  of  this  c<ise  to  con- 
fine the  principle  of  our  adjudication  to  mere  obedience  to  a 
law  which  may  be  found  upon  the  statute  book,  and  which  we 
might  be  constrained  to  administer  because  it  is  there.  Con- 
cerning such  a  necessity,  cases  may  be  imagined  in  which  it- 
might  be  incumbent  to  determine  whether  the  colonial  legisla- 
ture had  exceeded  its  powers  by  conflicting  with  the  superior 
legislative  powers  of  parliament,  or  in  otherwise  going  beyond 
the  scope  of  its  authority. 

For  the  purpose  at  clearly  ascertaining  and  accurately  defi- 
ning the  position  of  the  defendant  in  this  case,  I  put  to  counsel, 
in  the  course  of  the  aigument,  certain  questions,  in  the  answers 
to  which  they  concurred,  and  which  are  fis  follows : — (1)  the 
ship  in  which  the  defendant  was  engaged  in  prosecuting  the 
seal  fishery  was  registered  in  Dundee ;  (2)  her  owners  are  resi- 
dent there  ;  (3)  the  defendant  belongs  to  Dundee  ;  (4),  the  crew 
are  engaged  partly  in  Dundee,  and  partly,  but  principally,  in 
Newfoundland;  (5),  the  ship  brings  her  stores  from  Dundee; 
(6),  her  crew  is,  under  arrangement  with  the  owners,  mainly 
supplied  for  the  sealing  voyage  in  this  colony  by  suppliers  who 
give  credit  to  the  men  on  the  security  of  the  voyage ;  (7),  the 
ship  clears  from  the  port  of  St.  John's,  Newfoundland,  for  the 
seal  fishery ;  (8),  the  ship-owners  and  outfitters  of  the  ship  have 
an  establishment  and  factories  in  St.  John's  for  carrying  on  the 
seal  fishery  and  for  manufacturing  the  produce  of  the  voyage ;. 
(9),  the  seals  are  brought  into  this  port  for  manufacture,  and 
afterwards  for  shipment  away. 

Yattel  says,  "  the  domain  of  a  nation  extends  to  all  its  just 
possessions ;  and  by  its  possessions  we  are  not  to  understand 
its  territory  only,  but  all  the  rights  it  enjoys."  Rutherforth,, 
commenting  on  Grotius,  has  observed  "  though  there  can  be  no 
doubt  about  the  jurisdiction  of  a  nation  over  the  persons  which 
compose  its  fleets  when  they  are  out  at  sea,  it  does  not  follow 
that  the  nation  has  jurisdiction  over  any  portion  of  the  ocean 
itself." — Wheaion,  S09. 
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While  it  is  true  that  the  ocean  is  not  capable  of  private 
dominion,  and  is  the  subject  of  free  navigation  to  all  nations, 
it  is  established  by  the  highest  authorities  upon  the  laws  of 
nations  that  ships  are  in  all  places  the  ^wosi-territory  of  the 
states  to  which  they  belong,  and  that  all  persons  engaged  on 
board  of  them  are  subject  to  the  laws  and  ordinances  of  those 
states.  It  was  said  per  curiam,  in  -B.  vs.  Lesley y  Q9  L,  J.  (M.  C.) 
101 :  "  It  is  clear  that  an  English  ship  on  the  high  seas  out  of 
any  foreign  territory  is  subject  to  the  laws  of  England ;  and 
persons,  whether  foreign  or  English  on  board  such  ship,  are  as 
much  answerable  to  English  law  as  they  would  be  on  English 
soil.  The  same  principle  has  been  laid  down  by  foreign  writers 
on  international  law." 

In  KeyrCs  case,  Cockburn,  C.  J.,  in  the  course  of  his  judg- 
ment, said :  "  If  there  is  one  proposition  of  international  law 
more  settled  and  indisputable  than  another,  it  is  that  the  ships 
of  each  nation  on  the  high  seas  cany  the  law  of  their  own 
nation  with  them  and  that  those  on  board  of  them  are  answer- 
able in  respect  of  offences  committed  in  them  to  the  law  of 
such  nation  alone." 

The  Imperial  parliament  has,  indeed,  not  confined  its  legisla- 
tion over  foreignei-s  to  the  period  of  their  service  in  a  British 
ship ;  for  example,  the  statute  18  and  19  Vic.  c.  91,  enacts  that 
"  if  any  person,  not  being  a  British  subject,  charged  with  having 
committed  any  crime  or  offence  on  board  any  British  ship  on 
the  high  seas,  is  found  (that  is  to  say,  is  found  to  be  at  the 
time  of  his  trial)  within  the  jurisdiction  of  any  court  of  justice 
in  H.  M.  dominions,  which  would  have  had  cognizance  of  such 
crime  or  offence  if  committed  within  the  limits  of  its  ordinary 
jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and  try 
the  case  as  if  such  crime  or  offence  had  been  committed  within 
such  limits." 

By  17  and  18  Vic,  c.  104,  "All  offences  committed  at  any 
place  out  of  British  dominions  by  any  seaman  who,  at  the  time 
when  the  offence  was  committed,  or  \cUhin  three  months  pre- 
viously had  been  employed  in  any  British  ship,"  shall  be  tried 
At  the  Old  Bailey ;  and  see  R,  v.  Anderson,  Z.  R  I.  C.  C.  R„  161, 
where  this  principle  is  discussed. 

But  upon  the  question  of  jurisdiction  over  British  ships  and 
those  concerned  with  them,  and  the  extent  to  which  it  is  exer- 
•cised,  it  is  needless  to  cite  instances  or  to  do  more  than  to  refer 
generally  to  the  voluminous  legislation  referred  to  by  the  Mer- 
•chant  Shipping  Acts,  the  laws  relating  to  trade  and  navigation. 
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and  for  the  regulation  of  fisheries  of  all  kinds  both  at  home 
and  abroad. 

The  length  to  which  English  legislation  has  undertaken  to 
go  is  strongly  exemplified  by  the  statute  27  Geo.  III.,  c.  53, 
under  which  offences  committed  in  any  places  not  within  the 
dominions  of  the  Crotvn,  (and  not  subject  to  any  other  power), 
committed  by  the  master  or  crew  of  any  British  ship,  or  by 
any  person  sailing  or  belonging  to  any  such  ship,  or  that  shall 
have  sailed  in  or  belonged  to  and  have  quitted  any  British  ship 
to  live  in  any  of  the  said  places,  may  be  tried  in  any  of  the 
possessions  of  the  Crown  abroad. 

In  the  act  5  Geo.  IV.,  c.  67,  we  have  an  apt  and  notable  in- 
stance of  the  exercise  of  Imperial  legislation  in  the  power  con- 
ferred upon  this  Supreme  Court,  upon  which,  amongst  other 
things,  is  conferred  **  jurisdiction  in  all  cases  of  crimes  and  mis- 
demeanors committed  on  the  banks  of  Newfoundland,  or  any  of 
the  seas  or  islands  to  which  ships  or  vessels  repair  from  New- 
foundland for  Ciirrying  on  the  fishery." 

Having  thus  inquired  how  far  the  operation  of  enactments 
may  extend  (and  of  course  the  authorities  cited  must  be  taken 
with  the  necessary  qualifications  in  regard  to  colonial  legisla- 
tion), it  will  be  needful  to  ascertain  what  are  the  scope  and 
operation  of  the  statute  under  which  the  present  prosecution 
is  had. 

The  first  enactment  of  the  colonial  legislature  for  the  regula- 
tion and  prosecution  of  the  seal-fishery,  of  which  the  act  under 
consideration  is  a  continuation  and  amendment,  was  the  36th 
Vic,  cap.  9  ( 1 873),  entitled  "  An  Act  to  regulate  the  prosecu- 
tion of  the  Seal-fishery,"  and  its  preamble  runs  thus,  "  Whereas 
it  is  expedient  to  make  certain  regulations  touching  the  pro- 
secution of  the  seal-fishery."  This  can  only  mean,  of  course, 
the  prosecution  of  the  seal-fishery  from  Newfoundland.  The 
first  section  provides  that  "  No  steamer  shall  leave  port  before," 
etc ;  the  second  section,  "  No  sailing  vessel  shall  leave  port  be- 
fore, etc. ;  the  third  section,  "  No  seals  shall  be  killed  by  the 
crew  of  any  steamer  or  sailing  vessel  prosecuting  the  said  fish- 
ery before,"  etc.,  and  so  on.  This  act  was  amended  in  1879  in 
ill!  these  particulars. 

In  the  session  of  1887  was  passed  the  present  act  "  to  regu- 
late the  taking  of  and  right  of  property  in  seals  ";  its  first  sec- 
tion provides  against  the  indiscriminate  destruction  of  seals  by 
their  being  left  bulked  on  pans  without  being  in  the  actual 
charge  of  the  claimants ;  and  the  second  section  is  that  which 
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has  become  the  substitute  for  the  section  of  the  act  of  1879, 
under  which  it  is  sought  to  sustain  the  present  prosecution. 

The  section  of  the  act  of  1887  runs  thus:  "No  seals  shall  be 
killed  by  any  crew  of  any  steamer,  or  by  any  member  thereof, 
before  the  12th  day  of  March  or  after  the  20th  day  of  April,  nor 
seals  so  killed  be  brought  into  any  port  in  this  colony  or  its 
dependencies  in  any  year,  under  a  penalty  of  four  dollars  for 
every  seal  so  killed,  to  be  recovered  from  the  master  and  crew 
by  and  paid  to  any  informer  who  shall  sue  for  the  same  in  a 
summary  manner  before  a  stipendiary  magistrate." 

While  by  this  section  the  time  for  the  commencement  of 
seal  killing  remains  as  before,  there  is  a  limit  fixed  to  the  final 
killing  of  seals  for  the  season,  which  is  a  new  provision ;  a  new 
and  additional  offence  is  created,  viz.,  the  bringing  into  port  of 
seals  killed  contrary  to  this  enactment;  the  liability  of  the 
ship-owner,  which  before  existed,  is  omitted ;  and  the  lecovery 
of  penalties  is  to  be  from  *'  the  master  and  crew,"  and  not  as  in 
the  former  act,  and  that  under  which  the  defendant  is  prose- 
cuted, from  the  •  master  or  crew,"  nor  as  in  the  first  act  (l87o), 
from  tlie  owner  and  master  respectively. 

This  act  was  passed  at  a  time  (May  the  18th)  when  the  seal- 
fishery  of  1887  had  just  closed,  and  besides  the  changes  in  the 
law  to  which  I  have  referred  amongst  other  things,  it  limits 
the  time  at  which  vessels  shall  leave  upon  second  and  sub- 
sequent trips  to  the  seal-fishery.  The  limitation  for  prosecu- 
tions under  this  act  is  three  months,  instead  of  twelve  as  in 
the  older  act. 

It  is,  in  my  opinion,  idle  to  contend  that  such  acts  and  such 
provisions  as  these,  were  intended  only  to  regulate  the  move- 
ments of  ships  and  the  doings  of  men  within  three  miles  of  the 
shore.  They  are  intended  as  they  are  expressed,  for  the  regu- 
lation of  the  prosecution  of  the  seal-fishery,  of  which  the  base 
of  the  operations  is  in  Newfoundland,  and  their  effect  is  to 
control  the  mode  of  such  prosecution  by  ships  using  our  ports 
for  entry  and  clearance,  for  discharge  and  shipment,  by  the 
mastei^  and  crews  of  such  ships,  and  by  the  owners  possessed 
of  esUiblishments  and  factories  here  for  carrying  on  the  busi- 
ness which  consists  in  the  aipture  of  seals,  the  making  of  seal- 
oil,  and  the  saving  of  seal-skins. 

The  natural  facts  are  such  that  to  hold  otherwise  would  be 
to  render  practically  null  the  whole  supposed  law.  Nearly  all 
the  seals  brought  in  by  ships  engaged  in  the  seal-fishery  are 
killed  many  miles  from  the  coast,  and  often  scores  of  miles  dis- 
tant from  the  ports  of  clearance. 
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The  preservation  of  the  seal,  the  prevention  of  its  wasteful 
destruction,  the  protection  of  one  of  the  principal  industries  of 
the  colony,  is  the  object  of  these  enactments,  which  are  unlimi- 
ted in  their  operation  so  far  as  distance  from  the  shore  is  con- 
cerned, and  are  intended  to  bind  all  persons  engaged  in  them, 
and  to  render  such  persons  amenable  to  the  law  of  this  colony 
whei-ever  they  are  witliin  its  reach. 

If  this  were  otherwise,  the  prohibition  of  wasteful  destruction 
from  killing  and  bulking  unguarded  seals  and  the  limitations 
of  time,  and  in  a  word,  the  entire  enactments,  would  amount  to 
nothing  but  idle  words. 

Acts  done  upon  the  ice  or  on  the  sea,  or  in  the  boats  of  a 
ship  by  persons  engaged  in  the  prosecution  of  her  adventure, 
are  constructively  acts  done  on  board  the  ship,  and  the  former 
arc  as  much  under  the  regulation  and  control  of  the  legislature 
as  the  latter.  It  would  be  absurd  to  hold  that  acts  relating, 
for  instance,  to  the  Greenland  whale-fishery,  or  the  fisheries  of 
the  Xorth  Sea,  would  be  operative  only  upon  persons  for  acts 
done  within  the  fabric  of  the  ship  itself,  or  within  three  miles 
of  the  English  coast. 

Something  has  by  way  of  ai-gument  been  endeavoured  to  be 
made  on  both  sides  out  of  the  fact  that  the  sixth  section  of  the 
act  of  1887,  with  regard  to  trips,  subsequent  to  the  first  seal- 
fishing  voyage,  entered  upon  by  ships  clearing  for  Davis'  Straits 
and  Greenland  fisheries,  uses  the  expression  "  engage  in  killing 
seals  on  the  coast  of  this  island." 

It  may  require  to  be  understood  that  this  section  applies  to 
such  ships  as  those  from  Dundee,  which,  after  the  close  of  the 
Newfoundland  seal-fishery,  clear  from  here  for  the  whale  and 
summer  seal-fishery,  and  thence  proceed  direct  to  Great  Britain; 
and  the  object  is  to  prevent  them  on  the  occasion  of  this  voyage 
from  taking  on  our  coasts  seals  which  were  to  be  conveyed  else- 
where, and  therefore  the  legislature  cautiously  makes  use  of 
restrictive  language  in  this  section,  which  is  absent  in  all  the 
rest;  a  fact  powerful  to  demonstrate  were  it  not  otherwise 
abundantly  clear  that  the  other  provisions  of  the  act  are  in- 
tended to  apply  broadly. 

I  take  it  to  be  a  sound  doctrine  as  a  general  proposition  that 
the  limits  of  colonial  jurisdiction  extend  to  only  three  miles 
from  the  shore,  and  that  a  colonial  legislature  cannot  confer  a 
jurisdiction  beyond  its  territorial  limits,  but  here  the  exercise 
of  the  jurisdiction  is  upon  persons  and  things  within  the  limits, 
although  it  may  be  for  acts  done  in  violation  of  our  law  outside 
those  limits. 
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In  the  case  of  the  Falkland-  Islands,  the  opinion  of  the  Queen's 
advocate  (A  U.  1854),  who  reported  that  Her  Majesty's  gov- 
ernment will  be  legally  justified  in  preventing  foreigners  from 
whale  and  seal  fishing  within  three  marine  miles  (or  a  marine 
league)  from  the  coasts  of  those  islands,  was  carried  to  the 
fullest  extent ;  but  the  bearing  of  that  opinion  was  upon  a  case 
differing  in  its  essentials  from  this  one,  and  referred  to  foreign 
intrudeis  coming  from  abroad  on  to  the  coasts  of  those  islands. 

If  the  case  now  before  us  were  one  of  a  foreign  cruiser  at  sea 
prosecuting  the  business  from  a  foreign  port,  and  taking  sciils 
outside  the  colonial  limits,  there  could  be  no  doubt  that  the 
act  would  have  no  application. 

We  have  here  to  guard  against  confounding  the  territorial 
limits  of  the  government  with  the  power  of  legislation  over 
persons  and  things,  between  which  there  is  no  necessary  coin- 
cidence, except  as  to  the  place  of  putting  the  law  in  execution 
against  persons  who  owe  subjection  to  it. 

To  uphold  the  decision  of  the  magistrate  would  be  to  say  that 
the  legislature  of  Newfoundland  is  powerless  to  impose  upon 
persons  engaged  in  the  prosecution  of  its  fisheries  any  rules  for 
their  personal  government  or  for  the  conduct  and  regulation  of 
their  occupations  outside  three  miles  of  the  shores  of  Newfound- 
land ;  in  other  words,  to  place  such  persons  outside  the  pale  of 
all  law. 

In  my  judgment,  the  facts  of  the  present  case  amply  sustain 
the  subjection  of  the  defendant  to  our  municipal  laws,  and  that 
the  plaintiff  is,  on  this  appeal,  entitled  to  judgment,  the  extent 
to  which  the  defendant  may  be  shewn  to  have  made  himself 
liable. 

There  is,  however,  another  point  upon  which  my  brother 
judges,  upon  a  former  application,  overruled  the  objection  of 
the  defendant,  and  it  does  not  enter  into  the  present  appeal  as 
between  this  court  and  the  court  below,  but  if  this  case  were 
to  go  to  the  judicial  committee,  it  might  not  be  possible  for  the 
court  of  final  appeal  to  overlook  the  objection,  if  it  be  well 
founded.  I  refer  to  the  position  taken  by  the  defendant,  that 
when  the  act  of  1887  was  passed,  the  former  provisions  of  the 
statutes  relating  to  the  particular  now  in  question  as  to  the 
prosecution  of  the  seal  fishery,  was  repealed ;  that  that  act  had 
ceased  to  be  law  when  these  proceedings  were  taken ;  that  a 
new  code  was  introduced,  and  that  it  was  not  intended;  nor 
was  it  competent  after  that  time  to  institute  a  prosecution  for 
any  violation  of  former  enactments  in  regard  to  acts  for  which 
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new  provisions  had  been  established  and  by  which  new  rights 
and  remedies  had  been  substituted. 

Twelve  months  was  the  limit  within  which  to  commence  a 
prosecution  under  the  old  acts — three  months  under  that  of 
1887.  In  the  act  of  1879  the  master's  liability  was  several ; 
under  that  of  1887  it  is  made  a  joint  liability  with  the  crew. 

I  have  already  pointed  out  several  of  the  other  marked  dif- 
ferences between  the  latter  statute  and  the  act  of  1879,  under 
which  the  defendant  is  now  sued.  The  present  prosecution  was 
not  commenced  until  after  the  act  of  1887  had  passed  and 
nearly  a  year  had  elapsed  from  the  alleged  commission  of  the 
offence. 

It  is  contended  for  the  defendant  that  the  act  of  1887,  so  far 
as  it  made  other  provisions  for  the  regulation  of  the  seal  fish- 
ery, repealed  those  for  which  it  was  a  substitute ;  and  that  it 
it  could  not  have  been  in  the  contemplation  of  the  legislature 
to  leave  masters  and  crews  of  the  spring  of  1887,  whose  avo- 
cations had  already  ceased,  open  to  prosecution  for  nearly  twelve 
months  more  for  acts  already  committed,  while  it  introduced  a 
limitation  of  three  months  for  the  prosecution  of  offences  under 
the  new  law. 

I  think  there  was  much  force  in  the  objection.  The  changes 
in  the  enactments  and  in  this  particular  section  were  so  mate- 
rial that  I  am  of  opinion  the  weight  of  English  authority  is 
that  the  latter  section  would  have  repealed  the  former. 

"Affirmative  statutes  introductive  of  a  new  law  imply  a 
n^dtive." — i,  Shower,  520,  In  ex  parte  Carruthers,  9  E.,  44,  it 
appeared  that  13  Geo.  2,  cap.  28,  sec.  5,  exempted  from  impress 
any  harpooner  or  seaman  in  the  Greenland  trade ;  but  20  Geo. 
3,  cap.  41,  sec.  17,  added,  whose  name  sliall  he  inserted  in  a  list, 
and  it  was  held  that  the  former  statute  was  in  this  respect  by 
reason  of  the  special  provision,  defeated  by  implication. 

In  Bex  vs,  McKenzie,  R.  &  -B.,  429,  the  judges  held  that  an 
oflence  committed  before  the  passing  of  a  new  Act  repealing  a 
former  Act  could  not  be  tried  under  either,  and  the  prisoner 
must  receive  judgment  as  for  a  common  law  oftence.  In 
Miller's  case,  1  IF.  Bl.,  450,  it  was  held  by  the  court  that  no 
proceedings  can  be  pursued  under  a  repealed  Act  of  parlia- 
naent  though  begun  before  the  repeal,  except  by  special  excep- 
tion. In  this  case,  if  there  be  a  repeal,  the  proceedings  were 
taken  nearly  a  year  after  it. 

In  Mitchell  vs.  Brown,  28,  L.  J.,  Lord  Campbell  held  that  "  if 
a  later  statute  again  describes  an  offence  created  by  a  former 
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statute,  and  affixes  a  different  punishment  to  it,  varying  the 
procedure,  &c.,  the  latter  enactment  operates  by  way  of  substi- 
tution and  not  cumulatively."  "  Sections  as  to  the  recovery  of 
penalties,  the  mode  of  convicting,  the  appeal  and  the  limita- 
tions of  actions  are  all  material  to  show  that  the  proceeding 
for  such  an  offence  should  be  under  this  statute" ;  and  his  lord- 
ship adds  in  language  singularly  applicable  upon  this  point  to 
this  case:  "When  such  specimens  of  legislation  come  before 
us  we  are  driven  to  form  the  best  conjecture  we  can  as  to  the 
intention  of  the  legislature.  Luckily  no  inconvenience  can 
happen  in  future  from  their  determination." 

True  it  is  that  in  Ex  parte  Todd,  19  Q,  B,  I).,  194,  the  master 
of  the  rolls,  Lord  Esher,  said :  '  In  determining  whether  any 
provision  of  an  Act  was  intended  to  be  retrospective  or  not  I 
think  the  consequences  of  holding  that  it  is  not  retrospective 
must  be  looked  at,  and  to  my  mind  it  is  inconceivable  that  the 
legislature,  when,  in  a  new  Act  which  repeals  the  former  Act, 
they  repeat  in  so  many  words  certain  provisions  of  the  repealed 
Act,  should  have  intended  that  persons  who,  before  the  passing 
of  the  new  Act,  had  broken  the  provisions  of  the  old  Act, 
should  entirely  escape  the  consequences  of  their  wrong-doing 
by  reason  of  the  repeal  of  the  old  Act." 

The  doctrine  so  laid  down  seems  to  be  eminently  satisfactory 
when  applied  to  a  strict  re-enactment  of  certain  sections  of  a 
former  Act  in  a  statute  containing  new  independent  provisions 
on  the  same  general  subject-matter ;  but,  when  the  dictum  is 
by  Lord  Esher  carried  further,  when  he  says :  '*  I  think  it  is  a 
wholesome  doctrine  to  hold  that  a  section  is  retrospective  so 
far  as  it  is  a  repetition  of  the  former  enactment,  but  that  it  is 
not  retrospective  so  far  as  it  is  new."  I  prefer  the  position 
upheld  by  Fry,  J.,  in  the  same  case,  when  he  remarks :  "  To 
say  that  a  section  of  an  Act  is  in  part  retrospective  and  in 
part  not,  strikes  me  as  a  somewhat  novel  mode  of  interpreta- 
tion. I  see  no  indication  of  an  intention  of  the  legislature  to 
exclude  the  ordinary  rule  that  a  statute  is  not  retrospective" 
In  this  case  there  is  in  fact  no  repetition  or  re-enactment  of  an 
entire  part  of  a  former  section,  as  the  personal  liability  has 
been  altered  although  the  time  is  identical.  If  the  Act  of 
1879  has  not  been  repealed  it  must  be  cumulative  with  that 
of  1887,  a  position  so  inconsistent  as  not  to  be  tenable  for  a 
moment,  and  which  has  not,  indeed,  been  set  up  at  the  bar. 

If  then  section  two  of  the  Scaling  Regulation  Act  of  1887 
is  not  retrospective  it  cannot  cover  the  breach  of  the  law  with 
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which  the  defendant  is  charged,  and  if,  as  to  steamers,  it  re- 
peals section  four  of  the  Act  of  1879,  there  was  not,  at  the 
time  of  the  plaintiffs  commencing  his  proceedings  in  this 
action,  any  enactment  in  force  applicable  to  the  charge ;  unless, 
as  is  contended,  the  plaintiff  is  aided  by  chapter  one  of  the  con. 
sttitutes  of  this  colony,  section  one,  which  somewhat  confusedly 
enacts :  "  Where  an  Act  shall  be  repealed  in  whole  or  part  and 
other  provisions  substituted,  all  proceedings  taken  under  the 
old  law  shall  be  taken  up  and  continued  under  the  new,  when 
not  inconsistent  therewith,  and  all  penalties  may  be  recovered 
and  proceedings  had  in  relation  to  matters  which  have  hap- 
pened before  the  repeal,  in  the  same  manner  as  if  the  law  were 
still  in  force." 

The  plaintiff's  contention  is  that  this  section  of  cap.  one  of 
the  consolidated  statutes  must  be  read  as  containing  distinct 
provisions;  that  the  language  used  in  its  latter  part  enables 
proceedings  for  the  recovery  of  penalties  to  be  commenced 
under  an  Act  notwithstanding  its  previous  repeal  by  the  lep^is- 
lature ;  while  the  defendant  takes  the  position  not  only  that 
the  prosecution  is  "  inconsistent'*  with  the  new  law,  but  that 
the  whole  section  must  be  read  together,  and  that  this  latter 
part  is  not  a  substantive  enactment  but  relates  to  the  penalties 
and  proceedings  for  their  recovery,  for  which  a  prosecution  may 
have  been  already  commenced  before  the  repeal ;  that  it  was 
not  intended  by  prospective  legislation  of  this  kind  to  keep 
alive  a  repealed  enactment  to  any  larger  extent,  and  that  this 
more  reasonable  construction  is  fortified  by  the  fact  that  the 
former  part  of  the  section  provides  for  even  the  continuation 
of  an  already  commenced  prosecution  only  '•  when  not  incon- 
sistent" with  the  new  Act,  while  no  such  qualification,  if  the 
latter  part  of  the  section  were  to  be  read  substantively,  and 
although  such  qualification  would  be  a  fortiori  applicable  to 
the  latter,  attends  the  initiating  of  proceedings  under  the  old 
Act  after  the  passing  of  the  new. 

I  am  thus  explanatory  upon  this  point,  as  if  it  presented 
itself  upon  appeal  from  this  court ;  as  a  radical  objection  to  the 
sustainment  of  these  proceedings  it  may  be  expected  that  this 
court  should  be  explicit  upon  a  point  which  has  to  be  eluci- 
dated by  reference  to  a  local  enactment  as  well  as  to  English 
precedent. 

N.  B. — Referring  to  observations  of  the  bench  as  to  the  i^xct  of  the 
defendant's  ship  beinj?  registered  in  Dundee  and  not  in  Newfoundland, 
Mr.  Justice  Pinsent  aJded  that  in  his  opinion  no  point  could  be  made  of 
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that  fact.  It  was  immaterial  in  what  port  a  Britisli  vessel  might  be  regis- 
tered, she  would  be  a  British  ship  everywhere  and  entitled  to  the  same 
privileges  and  subject  to  the  same  obligations.  Most  or  many  of  the  ships 
owned  or  engaged  in  the  commerce  of  this  colony  weie  registered  in  Great 
Britain.  The  point  was,  in  what  business  were  they  employed,  and  to 
what  laws  were  they  for  the  time  being  subject  ? 


Hon.  Mr.  Justice  Little: 

These  proceedings  come  before  this  court  on  an  appeal  from 
the  judgment  of  James  G.  Conroy,  esquire,  presiding  as  stipen- 
diary magistrate,  in  the  trial  of  a  cause  between  these  parties 
under  the  provisions  of  the  local  act,  the  42nd  Vic ,  cap.  1,  en- 
titled "An  act  respecting  the  prosecution  of  the  seal  fishery." 

From  the  record  it  appears  that  a  summons  was  issued  by 
the  magistrate  on  the  27th  day  of  February  last  against  the 
defendant,  master  of  the  steamer  Terra  Nova,  requiring  him 
to  appear  and  plead,  on  a -day  therein  named,  to  an  action  at 
the  suit  of  the  plaintiff,  who  sued  "  as  well  for  the  receiver 
general  of  Newfoundland,  for  the  use  of  public  hospiUils,  as  for 
himself  in  that  behalf,  &c.,  who  claims  from  defendant  the  sum 
of  S20,000  for  the  matters  contained  in  the  particulars  an- 
nexed." 

These  particulars  were  duly  set  out  in  a  formal  statement  or 
plaint  of  the  cause  of  action. 

The  defendant,  by  counsel,  appeared,  and  by  plea  contended 
"  that  the  statute  42nd  Vic ,  cap.  1,  under  which  the  proceed- 
ings were  had,  and  which  permitted  such  proceedings  to  be 
taken  within  twelve  months  from  the  commission  of  the  offence, 
was,  so  far  as  concerned  the  time  in  which  proceedings  must  be 
taken,  repealed  by  implication  by  statute  50th  Vic.  cap.  23, 
sees.  2  and  7,"  and  on  these  grounds  the  magistrate  gave  judg- 
ment in  favor  of  the  defendant,  as  appeal's  from  the  following 
indorsement  on  the  summons:  "Complaint  dismissed  on  the 
grounds  set  forth  in  defendant's  contention." 

An  appeal  was  thereupon  had,  at  the  instance  of  the  plain- 
tifr,  to  this  court,  upon  the  judgment  so  rendered,  and  after 
hearing  the  argument  thereon  of  the  counsel  for  the  parties,  it 
was  held  by  a  majority  of  the  judges  of  court,  that  the  posterior 
act  did  not  operate  as  a  repeal  of  the  prior  act  to  the  extent 
and  in  the  manner  contended  for  by  the  defendant's  counsel ; 
the  matter  was  consequently  remitted  to  the  court  below  with 
directions  to  hear  and  determine  the  same  in  pursuance  of  the 
provisions  of  the  42nd  Vic,  cap.  1.  under  which  it  appeared  the 
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inforination  had  been  laid  and  the  alleged  penalties  to  have 
been  incurred.  Although  that  appeal  was  a  substantive  pro- 
ceeding, and  was  then  finally  determined,  still  as  both  the  par- 
ties have  in  turn  attempted  to  avail  in  argument  of  the  terms 
of  both  acts  and  the  position  previously  contended  for,  it  may 
be  right  hereafter  more  lengthily  to  refer  to  the  grounds  which 
warranted  the  judgment  arrived  at. 

The  further  hearing  of  the  complaint  appears  to  have  been 
proceeded  with,  and  a  judgment  was  rendered  therein  by  the 
magistrate  in  favor  of  the  defendant,  and  is  set  out  on  the  re- 
cord as  follows : 

In  this  action,  referred  back  to  me  by  their  lordships  of  the  supreme 
court,  I  have  taken  evidence  by  which  it  has  been  shewn  to  me  that  the 
seals,  the  subject  of  the  complaint,  were  killed  beyond  the  limit*  of  the 
territorial  jurisdiction,  and  1  have  again  to  dismiss  the  complaint  upon 
that  gronnd. 

(Signed),        J.  G.  Conkoy,  J.  P. 

From  the  evidence  as  taken  in  the  court  below  and  the  facts 
admitted  by  counpel  for  the  respective  parties  before  this  court 
on  the  argument,  it  would  fippeur  that  the  Terra  Nova,  the 
steamer  referred  to,  was  registered  at  the  port  of  Dundee,  in 
Scotland,  where  a  number  of  the  crew  had  been  shipped,  as  on 
former  ocaisions,  for  the  prosecution  of  the  seal  and  whale  fish- 
ery, and  were  on  board  her  in  the  prosecution  of  the  seal  fish- 
ery at  the  time  of  the  commission  of  the  acts  complained  of ; 
that  said  steamer  clciired  from  Dundee  in  that  spring  (1886) 
for  St.  John's  in  the  prosecution  of  her  voyage ;  that  the  greater 
portion  of  her  sealing  crew  were  subsequently  engaged  here 
and  supplied  by  parties  resident  here,  and  sailed  in  said  steamer 
on  the  voyage  in  question ;  that  she  returned  to  this  poit  fiom 
the  seal  fishery  and  discharged  her  cargo,  the  proceeds  of  that 
sealing  voyage,  the  owners  of  the  steamer  having  premises  in 
St.  John's  and  all  appliances  for  the  manufacture  of  seal  oil 
from  seals  so  brought  in  by  the  Terra  Nova  and  others  of  their 
sealing  fleet ;  that  after  discharging  the  seals  the  said  steamer 
again  cleared  from  the  Customs  at  this  port  and  proceeded  on 
a  sealing  and  whaling  voyage,  which  is  prosecuted  by  her  dur- 
ing the  summer  months  in  latitudes  further  north,  and  finally 
returns  to  Dundee  with  the  proceeds  of  such  voyage.  That  seals 
were  taken  by  the  crew  of  said  steamer  during  the  spring  in 
question,  as  alleged,  on  the  11th  day  of  March,  about  fifteen 
miles  to  the  eastward  and  southward  of  Cape  Bonavista. 

In  the  course  of  the  argument  on  appeal,  although  many 
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authorities  were  cited  bearing  on  the  question  of  the  jurisdic- 
tion and  power  of  magistrates  and  of  our  tribunals  to  adjudicate 
in  suits  for  the  recovery  of  penalties  incurred  under  our  sta- 
tutes, irrespective  of  the  locality  or  the  position  of  the  place 
where  the  breach  might  have  occurred,  still  no  reported  case  was 
cited,  or  probably  could  be  found,  in  point  and  directly  bearing 
court  on  the  substantial  question  on  which  the  judgment  in  the 
V^elow  was  rendered. 

The  statute  under  which  these  proceedings  were  initiated 
iiiid  prosecuted,  was  passed  by  our  legislature  on  the  22nd  of 
February,  1S79,  and  as  already  stated  is  entitled  "An  Act  re- 
specting the  prosecution  of  the  seal-fishery."  The  fourth  sec- 
tion provides,  "  That  no  seals  shall  be  killed  by  the  crew  of  any 
steamer  or  sailing  vessel  before  the  12th  day  of  March  in  any 
year,  under  a  penalty  of  four  dollars  for  every  seal  so  killed,  to 
be  recovered  from  the  owner  or  other  person  as  aforesiiid,  or 
from  the  master  or  crew  of  the  said  vessel,  or  from  the  parties 
receiving  the  same  respectively."     ♦     ♦     ♦ 

The  contention  in  support  of  the  position  assumed  by  the 
plaintiff  appellant  is,  that  by  force  of  the  terms  of  this  section, 
the  crew  of  any  steamship  cleared  from  our  customs  department 
for  a  sealing  voyage,  render  themselves  amenable  to  the  penal 
provisions  of  that  act,  by  killing  seals  anywhere  on  the  high  seas 
before  the  12th  day  of  March.  In  effect,  that  our  legislature 
has  full  power  to  enact  laws  to  govern  such  crews  in  the  pro- 
secution of  thin  industry  wherever  the  operations  may  be  prose- 
cuted, wliether  within  or  mithout  the  territorial  limits  of  the 
colony. 

And  in  support  of  this  theory,  certain  well  recognized  rules 
nud  principles  of  international  law  were  cited  irom  Wheaton, 
Fhillamore,  Vattel,  and  other  public  jurists.  This  doctrine 
embodies  the  principle  that  both  the  public  and  private  vessels 
of  every  nation,  on  the  high  seas,  and  out  of  the  territorial 
limits  of  any  other  state,  are  subject  to  the  jurisdiction  of  the 
st^te  to  which  they  belong. 

That  the  domain  of  a  nation  extends  to  all  its  just  posses- 
sions ;  and  by  its  possessions  we  are  not  to  understand  its  ter- 
ritory only,  but  all  the  rights  it  enjoys,  and  that  the  vessels  of 
a  nation  on  the  high  seiis  are  to  be  considered  as  portion  of  its 
territory ;  consequently,  applying  these  rules  to  the  admitted 
facts,  there  being  an  open  infringement  of  the  terms  of  the  sec- 
tion given,  the  objection  of  the  want  of  territorial  jurisdiction 
is  completely  set  at  rest,  and  the  liability  of  the  defendant 
placed  beyond  question. 
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These  are  the  grounds  and  the  purport  of  the  main  conten- 
tions of  the  appellant. 

Notwithstanding  the  admittedly  strong  position  in  tlie  case  of 
the  appellant  thus  presented,  it  is  found  there  are  stronger 
grounds  and  reasons  constraining  one  to  uphold  the  judgment 
delivered  below. 

The  principles  of  international  law,  referred  to  by  counsel, 
cannot  be  challenged,  but  may  be  qualified,  and  in  their  appli- 
cation to  the  circumstances  presented  here,  and  will  be  found 
hardly  sufficient  to  warn^nt  the  reversal  of  the  judgment  on 
this  appeal.  In  some  of  the  authorities  in  which  these  princi- 
ples are  laid  down,  it  is  observed  that  though  there  can  be  no 
doubt  about  the  jurisdiction  of  a  nation  or  state  over  the  persons 
composing  the  crews  of  its  fleet  when  out  at  sea.  it  does  not 
follow  that  the  nation  has  jurisdiction  over  any  portion  of  the 
ocean  itself.  It  is  not  a  permanent  property  which  it  acquires, 
but  a  mere  temporary  right  of  occupancy  in  a  place  which  is 
common  to  all.  The  maritime  territory  of  every  state  merely 
extends  to  the  distance  of  a  marine  league  from  the  shore  of 
the  state,  and  this  rule  has  been  enforced  by  our  own  tribunals, 
as  appears  in  the  able  judgment  of  the  late  learned  chief  justice 
of  this  court,  in  the  case  of  the  Anglo-American  Telegraph  Com- 
fany  vs.  The  Direct  United  States  Cable  Company,  hereafter 
referred  to. 

The  reason  for  the  extension  and  continuity  of  this  jurisdic- 
tion to  ships,  so  situated,  would  appear  to  be  for  the  preserva- 
tion of  order  and  discipline  on  board  of  the  nation's  ships,  for 
the  detection  and  punishment  of  crimes  there  committed,  the 
enforcement  and  regulation  of  right  of  the  parties  inter  se,  and 
for  the  protection  of  the  lives  and  property  of  the  subjects 
engaged  in  the  trade  and  commerce  of  the  state 

This  being  the  position  held  towards  national  ships,  it  be- 
comes necessary  to  determine  how  far  they  govern  in  their 
application  under  our  laws  to  the  present  case. 

The  charter  or  royal  letters  patent  issued  in  1832  creating  a 
legislature  in  this  colony,  the  commission  and  royal  instruc- 
tions to  Sir  Thomas  Cochrane,  the  then  Governor,  and  the  des- 
patch from  the  Colonial  department  in  July  of  that  year,  define 
and  declare  the  territorial  limits  of  the  colony,  and  that  the 
legislature  is  empowered  to  enact  laws  regulating  the  internal 
affairs  of  the  colony,  subject  to  the  Queen's  power  of  dissent 
and  the  supreme  control  of  the  Imperial  parliament. 

This  law-making  power  conferred  on  the  legislature  gave  to 
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the  laws  and  ordinauces  that  might  be  enacted  full  effect  over 
the  island  and  its  dependencies,  and  over  that  territory  which 
forms  part  of  it  from  its  settlement. 

In  the  words  of  the  judgment  quoted,  the  territorial  juris- 
diction of  the  sovereign  extends  to  three  miles  outside  of  a 
line  drawn  from  headland  to  headland  of  the  bavs, —  meaton, 
320  ;  Kaifs  Commentaries,  1  ro/.,  p.  '26,  dr.,  rfr. ;  und  this  grant 
of  legislation,  while  it  enlarged  the  powers,  neither  added  to 
nor  lessened  the  territorial  jurisdiction  of  the  local  govern- 
ment. And,  it  mav  l>e  oleerved,  that  before  the  grant  of  this 
constitution,  the  Supi^me  Court  of  this  colony  had  jurisdiction 
in  all  cases  of  crimes  and  nuWrmrrtwors  committed  on  the  banks 
of  Xewfouudland  or  any  of  the  se;is  or  islands  to  which  our 
ships  or  vessels  repsiireil 

We  h  xve  now  mei-ely  to  see  by  what  means  and  on  what 
grounds  the  defendant,  as  master  of  this  stejimship,  the  Terra 
Xora,  can  be  held  liable  for  an  infringement  of  our  laws  under 
the  circumstsinces  stateil  by  him  in  his  eWdence.  And  it  may 
here  be  in  place  to  observe  that  no  e\idencc  beyond  his  own 
appears  to  have  been  ofifercd  in  support  of  the  complaint 
against  him. 

The  Terra  Xora  is  owned  and  registered  in  Scotland.  She 
periodically  calls  at  this  port  for  the  purposes  already  stated, 
in  the  course  of  the  prosecution  of  her  sealing  and  whaling 
voyages :  after  the  completion  of  her  summer  sealing  and  whal- 
ing voyages  her  final  port  of  discharge  is  Dundee  in  Scotland. 
On  the  occiision  of  the  alleged  breach  of  the  provisions  of  our 
statute,  her  crew  took  the  seals  some  fifteen  miles  off  a  cape  or 
point  on  our  eastern  coast. 

Aside  then  from  any  question  of  domicile  or  local  ownership 
of  the  vessel,  as  raised  on  the  argument  if  an  offence  of  a  seri- 
ous character  against  the  criminal  laws  had  been  committed  on 
board,  at  the  place  where  the  seals  are  said  to  have  been  taken, 
it  goes  without  saying  that  the  offenders  woidd  be  amenable 
solely  to  the  provisions  of  Imperial  acts„  and  our  courts  would 
only  have  jurisdiction  over  such  case  under  and  by  force  of 
these  acts. 

This  jurisdiction  has  been  expressly  conferred  in  such  csises 
by  various  Imperial  acts,  such  as  the  12th  and  loth  Vic,  18th 
and  19th  Vic ,  36th  and  37th  and  39th  and  40th  Vic.  cap.  86, 
in  order  that  offences  committed  on  the  high  seas,  on  board  of 
British  ships,  might  be  reached  and  brought  within  the  pale  of 
the  law. 
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Such  enactments  embody  the  princigle  of  that  well-recog- 
nised proposition  of  international  law,  now  more  settled  and 
indisputable  than  any  other,  that  the  ships  of  each  nation  on 
the  high  seas  carry  the  law  of  their  <yum  nation  with  them,  and 
that  those  on  board  of  them  are  amenable  in  respect  of  ofTences 
committed  in  them  to  the  law  of  such  nation  alone. 

This  sovereign  authority  rendering  the  subject  amenable 
under  such  circumstances  to  Imperial  laws  is  inherent  in  the 
state  or  nation ;  and,  as  a  colony  is  only  a  part  of  the  state 
which  created  it,  (Lem  on  International  Law),  it  is  obvious  it 
cannot  exercise  these  powers  which  pertain  alone  to  the  nation 
or  state  creating  it.  Reference  has  been  made  to  the  well- 
known  principles  established  by  usage  and  the  common  con- 
sent of  nations,  which  constitute  international  law,  and  by 
which  a  three-mile  zone  or  belt  of  waters  surrounding  our 
shores  is  subject  to  the  territorial  jurisdiction  of  the  sovereign. 
And,  to  repeat  the  ruling  of  the  late  chief  justice  in  the  judg- 
ment cited  above,  "  this  authority  existed  with  the  local  govern- 
ment prior  to  the  grant  of  representative  institutions  in  the 
colony ;  that  such  grant,  while  it  enlarged  the  powers,  neither 
added  to  nor  lessened  the  territorial  jurisdiction  of  the  local 
government,  and  that,  subject  to  the  royal  instructions  and  the 
Queen's  power  of  dissent,  the  Acts  of  the  local  legislature  have 
•effect  and  operation  to  the  full  extent  of  that  territorial  juris- 
diction." 

This  delegated  power  of  legislation  has  been  repeatedly  acted 
on,  and  the  force  and  operation  of  the  Acts  of  the  Colonial  legis- 
lature within  that  sphere  have  been  recognized  and  their  autho- 
rity placed  beyond  dispute. 

Can  the  government  of  the  colony  assume  the  power  of  ex- 
tending the  limits  of  that  domain,  and  by  virtue  of  an  Act  of 
its  legislature  exercise  control  and  jurisdiction  on  the  high  seas 
«nder  the  circnmstances  set  out  on  this  record  ? 

It  cannot  be  questioned  that  the  ofiFence  created  by  the 
statute  in  question  is  of  a  criminal  nature,  an  ofiFence  unknown 
to  the  penal  laws  of  the  realm,  and  subjecting  ofiTenders  to 
iieavy  penalties. 

The  accused  party  or  defendant,  being  the  captain  of  a  Bri- 
tish ship,  owned  and  registered  in  Scotland,  and  having  cleared 
fern  a  colonial  port  in  the  manner  and  under  the  circumstances 
stated,  whilst  prosecuting  his  voyage  and  on  the  high  seas  be- 
yond the  dominion  and  territorial  waters  of  the  colony,  his 
<5rew  hunted  these  seals,  or  animals  ferce  naturae,  on  the  fields 
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of  ice  away  from  the  ship,  and  for  having  killed  at  that  time 
and  placed  on  board  numbers  of  these  animals  which  may 
never  have  been  on  the  shores  of  the  colony  or  within  the 
three-mile  limit  thereof,  the  defendant  is  said  to  have  con- 
tinued within  the  pale  of  the  municipal  laws  of  the  colony, 
and  subjected  himself  to  the  penalties  of  the  statute  under 
which  these  proceedings  are  had. 

Viewing  the  limitations  and  restrictions  constitutionally  sur- 
rounding our  governmental  and  legislative  rights  and  powers,, 
and  the  extent  of  our  territorial  property  and  sovereignty,  are 
there  grounds  sufficient  to  justify  and  warrant  the  application 
of  the  provisions  of  the  Act  of  the  legislature  in  the  manner 
sought  for  in  these  proceedings  ? 

Statutes,  it  is  said,  are  to  be  so  construed  as  to  apply  only  to 
those  persons  and  places  which  are  within  the  dominion  of  the 
legislative  power, — Max,,  p.  123, 

What  then  should  be  the  perview  of  the  acts  of  the  legisla- 
ture of  the  colony?  Certainly  not  so  far-reaching  or  of  sa 
national  or  imperial  a  character  as  that  contended  for. 

Undoubtedly  then  the  authority  conferring  such  extra  terri- 
torial jurisdiction  should  be  of  the  most  unequivocal  character 
more  particularly  when  local  legislation  is  intended  tj  be  so 
far-reaching  and  penal  in  its  operations. 

And  taking  the  statute  and  marking  the  absence  from  it  of 
any  express  language  showing  an  intention  on  the  part  of  the 
legislature  that  its  provisions  might  operate  beyond  the  terri- 
torial limits  of  the  colony,  it  would  be  unwarrantable  and 
against  all  rule  to  impose  such  a  construction,  extending  its 
operations  to  meet  the  exigencies  of  a  case  such  as  the  present. 

The  act  is  penal  in  its  nature  and  character,  and  therefore 
must  be  strictly  construed,  and  cannot  be  regarded  as  possess- 
ing these  elastic  qualities  enabling  it  to  reach  one  who  may,  at 
Davis  Straits  or  elsewhere,  on  a  sealing  voyage  far  beyond  our 
waters,  have  infringed  its  provisions. 

It  is  evident  the  legislature  was  fully  aware  of  the  insuffi- 
ciency of  the  act,  as  it  then  stood,  to  meet  such  a  case  as  this, 
and  also  of  the  inability  at  present  of  extending  its  powers 
beyond  the  fixed  territorial  limits.  Consequently  it  properly 
adopted  a  course  of  legislation  regaixled  as  wholly  sufficient  to 
meet  the  circumstances,  and  to  fully  protect  the  interef»ts  in- 
volved. 

An  act  was  passed,  entitled  ''  An  Act  to  regulate  the  taking 
of  and  right  of  property  in  Seals."     The  second  section  thereof 
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provides  that  "No  seals  shall  be  killed  by  any  crew  of  any 
steamer  before  the  12th  day  of  March,  or  after  the  20th  day  of 
April,  nor  sJudl  seals  so  killed  he  brought  into  any  port  in  this 
cdony,  in  any  year,  under  a  penalty  of  four  dollars  for  every 
seal  so  killed,"  &c.  This  remedy,  so  far  as  legislation  can  affect 
or  control  such  operations,  should  be  found  effectual  in  pre- 
ventiDg  a  repetition  of  the  acts  complained  of.  For,  regardless 
as  to  whether  it  may  have  been  within  or  without  the  terri- 
torial limits,  or  under  what  circumstances  the  seals  were  taken 
or  killed,  if  the  killing  or  taking  occurred  before  the  day  so 
named,  the  party  bringing  siich  seals  into  any  port  in  the  colony 
will  be  liable  to  be  proceeded  against  and  made  amenable  ta 
the  provisions  of  the  act.  Under  this  enactment  and  prohibi- 
tion a  recurrence  of  proceedings  in  our  courts  of  a  like  charac- 
ter to  these  now  being  adjudicated  on,  need  not  be  anticipated. 
In  determining  on  the  questions  raised  on  this  appeal,  con- 
sideration is  alone  given  to  the  fact  set  out  and  admitted  on 
the  recoid,  irrespective  of  the  parties,  their  position  or  circum- 
stances, and  such  a  decision  is  arrived  at  as,  in  my  judgment,  is 
warranted  under  the  law  as  applied  to  these  facts,  liecogniz- 
ing  then  the  absolute  chaiacter  of  the  accepted  rules  and  prin- 
ciples of  law,  to  which  reference  has  been  made,  the  subordinate 
position  of  the  dominion  and  powers  of  the  legislature  and  the 
limited  extent  of  our  territorial  jurisdiction,  particularly  in  re- 
lation to  the  ship  of  the  defendant  under  the  circumstances,  I 
cannot  find  the  case  permits  of  any  other  determination  than 
that  arrived  at  in  the  judgment  so  appealed  from. 

It  may  now  be  proper  to  make  reference  to  the  proceedings 
and  judgment  in  the  court  below,  which  formed  the  subject  of 
the  fii-st  appeal  in  this  case.  It  appeared  from  the  defence 
then  set  up,  that  defendant  claimed  that  plaintiff's  right  to  sue 
him  was  barred  by  reason  of  the  repeal  of  the  act  42nd  Vict., 
cap.  1  (under  which  he  sued)  by  the  act  50th  Vict ,  cap.  23, 
and  when  the  proceedings  were  instituted  plaintiff  could  not 
proceed  for  the  recovery  of  any  penalties  incurred  for  acts 
done  in  violation  of  former  enactments  now  repealed,  and  for 
which  new  provisions  had  been  enacted  in  the  latter  statute, 
&c.  This  defence  and  contention  being  sustained,  and  judg- 
ment given  in  favor  of  the  defendant,  the  appeal  was  had  by 
the  plaintiff,  and  the  judgment  thereon  resulted  in  favor  of  the 
appellant,  and  the  case  was  remitted  to  the  court  below  to  be 
proceeded  with  under  the  provisions  of  the  earlier  statute. 
On  reference  to  these  two  statutes  it  will  be  found  by  the 
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provisions  of  the  first-named  Act,  that  of  1879,  that  steamers 
are  restricted  from  sailing  from  any  port  for  the  seal  fishery 
before  the  10th  day  of  March  in  any  year ;  that  sailing  vessels 
shall  not  sail  on  such  voyage  before  the  1st  day  of  March ;  that 
no  sdiE^  shall  be  killed  by  the  crews  of  any  steamers  or  sailing 
vessels  before  the  12th  March,  &c.,  under  a  penalty,  &c.,  to  be 
recovered  from  the  owner  or  other  pei^son,  &c.,  or  from  the 
master  or  crew,  &c. ;  that  no  immature  seals  (known  as  cats) 
shall  be  killed  by  the  crew  of  any  steamer  or  sailing  vessel,  &c. ; 
that  no  action  shall  be  brought  for  any  penalty  under  the  act 
after  twelve  months  from  the  time  such  penalty  shall  be  in- 
<jurred ;  and  provides  for  a  right  of  appeal  by  any  party  who 
shall  feel  himself  aggrieved  by  any  judgment  of  a  magistrate 
had  under  the  act. 

The  later  act,  viz.,  that  of  1887,  embodies  new  legislation  on 
the  right  of  property  in  seals  that  may  be  killed  by  the  crews 
of  steamers,  and  defines  what  acts  shall  be  necessary  to  contimie 
that  right,  &c.  It  proceeds  to  provide  that  no  seals  shall  be 
killed  by  the  crews  of  any  steamer  before  the  12th  March  or 
after  the  20th  day  of  April,  nor  shall  seals  so  killed  he  brought 
into  any  port  in  this  colony  or  its  dependencies,  in  any  year, 
under  a  penalty,  &c.,  to  be  recovered  from  the  master  and- 
crew,  &c.  It  prohibits  the  sailing  of  steamers  on  a  second  or 
subsequent  trip,  &c.,  after  the  first  day  of  April  in  any  year, 
Ac  ;  and  provides  that  vessels  shall  be  deemed  to  be  on  a  second 
trip  if  they  shall  be  engaged  in  killing  seals  on  the  coast  of  this 
island  and  its  dependencies  after  clearing  and  sailing  for  Davis 
Straits  or  Greenland  fishery,  &c. ;  and  finally  directs  that  any 
complaint  under  the  provisions  of  the  act  must  be  brought 
within  three  months  of  the  return  of  any  such  vessel  from 
said  second  trip,  or,  in  other  cases  under  this  act,  within  three 
months  of  the  alleged  breach,  &c. 

It  is  unnecessary  in  this  stage  of  the  proceedings  to  enter 
into  an  analysis  of  these  respective  enactments  in  order  to 
show  that  the  latter  statute  cannot  be  regarded  as  operating  as 
a  repeal,  either  expressedly  or  impliedly,  of  the  entit'e  provi- 
sions of  the  earlier  act.  If  it  were  so  there  would  appear  to 
be  no  restriction  at  present  on  the  sailing  of  steamers  or  sail- 
ing vessels  on  the  first  trip  or  voyage,  and,  in  fact,  the  latter 
act  is  silent  altogether  on  the  operations  of  sailing  vessels. 
But,  aside  from  these  striking  difiierences  between  the  provi- 
sions of  the  two  acts,  we  have  only  to  deal  with  the  contention 
of  the  defendant  that  it  was  not  only  a  repeal  of  the  first  act, 
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but  operated  retrospectively  and  relieved  any  party  who  may 
have  infringed  the  provisions  of  the  first  of  any  liability  if  he 
had  not  been  proceeded  against  within  the  three  months  as 
provided  for  by  the  latter  statute. 

The  result  of  such  a  contention  is  apparent,  and  would  give 
immunity  to  parties  for  offences  committed  against  the  express 
terms  of  a  statute  if  not  proceeded  against  before  a  repealing 
or  amending  statute  came  into  operation.  The  court  could  not, 
under  the  circumstances  and  data  presented  in  this  instance, 
support  such  a  construction. 

If  wc  had  not  a  local  statutable  remedy  to  apply  to  such 
cases,  we  might  have  reference  to  a  number  of  our  English  re- 
ported cases  establishing  rules  which  might  be  applied  in  the 
solution  of  any  such  difficulty.  We  find  it  laid  down,  for  in- 
stance, in  the  case  of  Moon  vs.  Burden,  2  Ex,  22,  that  a  statute 
is  not  to  have  a  retrospective  operation  unless  the  intention  is 
clear  and  expressed ;  and  "  that  no  statute  is  to  have  a  retros- 
pect beyond  the  time  of  its  commencement.  In  some  cases  the 
legislature  has  thought  it  just  to  make  enactments  retrospec- 
tive, even  at  some  sacrifice  of  general  piinciple,  but  then  it 
does  so  in  express  terms.  Wi^ight  vs.  Hale,  6  H,  &  N.,  Channel 
B.,  inter  alia  stated,  we  ought  not  to  regard  acts  of  parliament 
as  having  a  retrospective  operation,  unless  it  appears  clearly 
that  such  was  the  intention  of  the  legislature." 

It  is  certainly  clear  there  are  no  express  words  here  justify- 
ing any  such  retrospective  application  in  the  posterior  act, 
much  less  is  there  room  to  infer  that  it  was  the  intention  of 
the  legislature  that "  persons  who  before  the  passing  of  the  new 
act,  had  broken  the  provisions  of  the  old,  should  entirely  escape 
the  consequences  of  their  wrong  doing  by  reason  of  the  repeal 
of  the  old  act."  Again,  it  is  observed  by  Cockburn  C.  J.,  10  L. 
R,  C.  198 :  that  when  statutes  are  penal  in  their  nature  they 
are  not  to  be  construed  retrospectively,  if  the  language  is  cap- 
able of  having  a  prospective  effect  given  to  it,  and  is  not  neces- 
sarily retrospective. 

The  language  of  the  clauses  of  the  act  of  1887  is  unambigu- 
ous, and  its  limiting  sections  point  to  any  prospective  infringe- 
ment of  its  provisions,  and  no  reference  is  even  made  to  the 
Act  of  1879.  There  are  other  references  by  way  of  authority 
that  might  be  cited  in  support  of  the  decision  of  the  majority 
of  the  court,  aside  from  the  provision  made  by  the  seventh  sec- 
tion of  chap.  1  of  our  consolidated  statutes  to  prevent  any  such 
lapse  occurring  in  the  execution  of  our  laws  and  the  adminis- 
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iraliou  uf  justice,  as  would  arise  if  the  objection  of  the  defen- 
dant were  well  founded. 

The  section  provides  that  when;  an  act  shall  be  repealed  in 
whole  or  in  part,  and  other  provisions  substituted,  all  proceed- 
ings taken  under  the  old  law  shall  be  taken  up  and  continued 
under  the  new  when  not  inconsistent  therewith,  and  all  penal- 
ties may  be  recovered  and  proceedings  had  in  relation  to  matters 
which  have  happened  before  the  repeal,  in  the  same  manner  as 
if  the  law  was  still  in  force. 

Now  these  proceedim/s  were  instituted  for  the  recovery  of 
penalties  in  relation  to  matters  which  happened  before  the 
repeal,  and  the  objection  taken  in  bar  of  the  right  of  the  plain- 
tiff in  that  particular,  was,  in  my  judgment,  properly  set  aside. 

Sir  W.  V.  Whiteway,  Q,  C,  and  Mr,  Johnson  for  complainant. 
A,  J.  TV,  McNeUy,  Q.  C,  for  defendant. 


PARSONS  V,  BOARD  OF  WORKS. 
1888,  September,     Carter,  C.  J. ;  Piksext,  J. 

Publie  huUding — DiUy  to  repair— Liability  for  injury  arising  out  0/ defective  ceiling 
— Legislative  grant  for  repairs— -Rxecwtive  responsibility. 

A  legal  practitioner,  in  the  exercise  of  hi«i  profession,  waa  at  the  Police  Coort 
when  part  of  the  ceiling  fell  on  him,  whereby  he  sastaiued  injuries.  The 
Boarfl  of  Works,  who  take  their  powers  under  an  act  and  are  appointed  by 
the  general  government,  and  whose  acts  are  all  subject  to  the  confirmation  of 
the  latter,  had  the  management  of  (he  building,  set  up  as  a  defence  in  an 
action  for  damages  that  they  were  not  liable:  (1)  In  that  they  were  not  an 
ordinary  pro])rietor ;  (2)  That  they  were  a  ministerial  botiy  with  no  funds ; 
(3)  Tlmt  the  legislative  vote  had  been  exhausted,  and  that  the  ca.se  was  not 
one  of  misfeasance  or  nonfeasance.  The  jury  found  for  the  plaintiff.  The 
Board  obtained  a  rule  to  have  verdict  entered  for  them. 

JSTipW— That  there  is  no  provision  in  the  colony  to  prose<-ute  the  governroeut  for 
tort ;  that  such  an  action  as  the  present  would  not  lie ;  when  a  transfer  of 
]K)wer  is  made  no  new  liability  is  created.  The  Boanl  of  Works  is  merely  a 
department  of  the  government,  and  is  not  responsible  for  the  neglet-t  or  con- 
duct of  servants  who  are  the  servants  of  the  public,  and  not  of  those  who  had 
merely  the  sui)erintendence  of  the  work. 

I  CONCUR  generally  with  the  reasons  of  Justice  Pinscnt  in  the 
judgment  he  has  just  delivered,  and  the  conclusion  at  which 
he  has  arrived,  and  had  done  so  before  I  became  aware  of  his 
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opinion  as  now  expressed,  after  a  very  careful  investigation  of 
all  the  authorities  I  could  find  bearing  on  the  subject.     It 
would  be  impracticable  to  attempt  to  reconcile  the  various  dicta 
of  the  courts  upon  the  liability  of  public  bodies  in  questions  of 
asserted  negligence,  and  as  observed  by  a  learned  judge  in  the 
Mersey  Dock  Trustees  v.  Gibb,  H.  L.  cos,,  1^1^,  "  they  are  very 
■contradictory,  and  many  very  unsatisfactory."     Apart  from  the 
nature  of  the  act  complained  of,  the  constitution  of  the  public 
body  has  first  to  be  enquired  into.     The  principles  applicable 
to  such,  if  servants  of  the  government,  or  an  independent  body, 
are  quite  distinct.     Now,  what  is  the  constitution  of  the  Board 
of  Works,  sued  in  this  action,  for  the  negligence  complained  of. 
By  cap.  59,  con  stat.,  1872,  it  is  to  be  composed  of  a  chairman 
and  other  members,  who  are  to  be  appointed,  as  occasion  may 
require,  by  the  Governor  in  Council,  to  hold  office  during  plea- 
sure, and  to  have  the  superiTitendence  and  management  oi  certain 
public  buildings,  light-houses,  &c.,  and  certain  roads  and  streets 
All  officers  and  servants  are  to  be  appointed  and  removed  by 
the  Governor  in  Council,  who  also  settle  the  salary  or  compen- 
sation for  each ;  and  all  salaries  of  the  whole  staff  are  payable 
out  of  the  public  funds  as  with  other  civil  servants  of  the  gov- 
ernment ;  and  so  much  is  the  board  under  the  control  of  the 
government,  it  is  declared  by  the  act  that  none  of  its  proceed- 
ings shall  be  of  any  force  or  effect  until  confirmed  by  the  Gov- 
ernor in  Council.     It  has  not  a  fraction  of  money  at  its  dispo- 
sal, except  when  appropriated  by  the  legislature  or  executive, 
and  no  authority  to  make  a  levy  or  toll.    All  the  buildings  and 
property  remain  vested  in  the  Crown     The  inmates  or  occu- 
pants of  the  dwelling  part  of  the  court  house  in  St.  John's,  in 
which  the  accident  in  this  case  happened,  from  the  falling  of  a 
ceiling,  do  so  by  authority  of  the  government,  and  the  several 
public  offices,  in  one  of  which  the  ceiling  fell  which  injured  the 
plaintiff,  were  and  are  appropriated  by  the  same  authority  for 
the  uses  of  certain  officials.     The  act  does  not  expressly  enjoin 
any  duty  whatever  on  the  board,  but  merely  confers  on  them 
"superintendence  and  management"  such  as,  I  presume,  the 
postmaster  general  would  have  of  the  post  office.     Tlie  Board 
of  Works  is  merely  a  department  of  the  government,  and  it 
appears  to  me  that  this  case  falls  within  the  principles  of  those 
cases  which  have  decided  that  when  a  person  or  a  corporation 
is  or  are  acting  as  public  officers  on  behalf  of  the  government, 
and   have  the  management  of  some  branch  of  the  public  busi- 
ness, they  are  not  responsible  for  the  neglect  or  the  conduct  of 
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servants  or  subordinates  who  are  the  servants  of  the  public,  and 
not  of  those  who  have  the  superintendence  of  that  department. 
See  the  observations  of  Lord  Wensleydalo  in  the  Mersey  Dock 
Trustees  i\  Gibb,  Supra.  That  case  was  decided  on  other  grounds 
against  the  trustees,  but  if  it  had  been  as  clear  ius  is  this  mat- 
ter, to  my  mind  at  least,  it  would  never  have  found  its  way  to 
the  House  of  Lords  or  any  other  court  of  appeal.  See  the  Mer- 
sey Docks  V.  Cameron^  11  H  Z.,  .^S.  In  the  recent  case  of 
Gilbert  v.  the  Coi'poration  of  Trinity  House,  17  Q.B.D.,  7^-5,  which 
was  an  action  for  damages  for  injury  to  a  ship  and  cargo  by 
reason  of  the  negligence  of  the  defendants  or  their  servants 
from  leaving  part  of  an  old  beacon,  tlu  property  of  and  rested 
in  the  defendants,  with  which  the  ship  aime  in  contact,  it  was 
contended  the  defendants  were  servants  of  the  Crown,  and 
therefore  not  liable ;  but  it  was  otherwise  held,  as  they  were 
in  no  sense  an  emanation  of  the  Crown,  their  duties  were  de- 
fined, the  beacons  were  vested  in  them,  and  they  were  respon- 
sible for  their  safe  and  due  maintenance ;  but  that  is  altogether 
different  from  the  position  of  the  Board  of  Works  in  the  pre- 
sent case  as  before  explained.  The  Ciises,  I  believe,  will  be 
found  to  warrant  me  in  saying  that  whether  a  party  has  funds 
or  not,  if  a  duty  is  imposed  which  he  undertakes  to  perform 
and  does  so  in  a  negligent  manner  by  which  damages  is  oc- 
casioned, he  is  responsible.  The  jury  negatived  the  question 
of  defect  in  the  construction  of  the  ceiling,  and  attributed  the 
cause  of  its  falling  to  something  else,  for  which  I  do  not  con- 
sider the  Board  of  Works  are  responsible.  I  do  not  positively 
decide  there  may  not  be  cases  in  which  the  board  would  not  be 
exempt  from  an  action  for  the  recovery  of  damages  from  negli- 
gence, but  in  this  matter,  so  far  as  appears  by  the  pleadings 
and  evidence.  I  am  of  opinfon  the  verdict  Ciinnot  be  sustained. 
I  sympathise  with  the  plaintiff,  who  has  suffered  a  personal 
injury  without  any  fault  of  his.  Notwithstanding  the  boasted 
legal  maxim  that  "  there  can  be  no  wrong  without  a  remedy," 
there  will  be  found,  besides  the  present  one,  several  cases  in 
some  of  which  were  admittedly  grievous  wrongs,  and  yet  the 
law  gave  no  remedy.  Some  means  should  be  devised  by  the 
legislature  to  provide  a  remedy  in  such  cases. 


Hon.  Mr.  Justice  Pinsent: 

In  this  action  the  plaintiff  sued  the  defendants,  by  their 
chairman,  for  '  that  in  the  management  and  superintendence 
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of  the  court  house  in  St.  John's  it  became  the  duty  of  the  board 
of  works  to  keep  the  said  court  house  in  a  safe  and  habitable 
condition  and  state  of  repair  ";  that  the  defendant  board  negli- 
gently superintended  and  managed  the  said  court  house,  and 
suffered  the  ceiling  of  a  certain  room  therein  to  become  loose, 
unsafe  and  dangerous,  and  liable  to  fall,  and  although  often 
notified  and  warned  of  its  condition,  did  nothing  to  repair  and 
remedy  the  defects;  that  the  ceiling  fell  with  great  violence 
upon  the  plaintiff  and  seriously  injured  him,  &c. 

The  plaintiff  is  a  legal  practitioner,  and  his  business  con- 
stantly calls  him  to  the  police  office — tf.e  appartment  in  which 
the  accident  occurred.  He  was  there  attending  to  his  profes- 
sional duties  on  the  30th  November  last,  when  part  of  the 
ceiling  (the  centre  piece)  fell  and  struck  the  plaintiff*  on  the 
foot,  causing  severe  pain  and  lameness  for  some  weeks,  but  not 
any  prolonged  incapacity  for  business. 

The  plaintiff's  case  then  is,  that  the  board  having  the  man- 
agement and  superintendence  of  this  building,  owes  a  duty  in 
taking  care  of  it,  for  breach  of  which  they  would,  in  case  of 
injury  to  persons  invited  to  visit  it  for  purposes  of  business 
and  whose  avocations  compelled  them  to  resort  there,  be  liable 
to  respond  in  damages. 

The  plaintiff  says  the  ceiling  had  been  for  a  long  time  affected 
by  water  coming  from  above ;  that  the  condition  of  the  place 
was  notorious.     So  say  others,  his  witnesses. 

There  is  an  inspector  of  public  buildings  appointed  by  the 
government,  and  serving  the  boark  of  works. 

This  inspector  admits  in  his  evidence  that  he  was  aware  of 
the  condition  of  the  pipes  (which  appears  to  have  caused  the 
defect  in  the  ceiling)  prior  to  the  accident  to  the  plaintiff;  that 
ofiBcials  had  drawn  his  attention  to  discoloration  in  the  ceiling 
from  the  escape  of  urinal  water ;  that  some  time  during  the 
season  he  had  made  himself  aware  of  the  state  of  the  pipes 
and  urinals,  and  apprehended  no  danger.     The  secretary  of  the 
board  of  works  proved  that  there  was  an  annual  vote  of  the 
legislature  for  repairs  of  the  St.  John's  court  house  and  peni- 
tentiary in  one ;  that  the  vote  of  1887  had  been  exhausted,  but 
that   the  board  could,  by  applying  for  it,  have  obtained  any 
amount  for  needful  repairs  upon  "executive  responsibility." 
The  chairman  of  the  board  of  works  proved  that  he  and  the 
board   had  no  knowledge  themselves  of  the  condition  of  the 
ceiling ;  that  the  inspector  had  not  reported  anything  wrong 
with  it. 
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The  jury  found  a  small  verdict  ($20)  for  the  plaintiff. 

The  defendants  have  obtained  a  rule  nisi  for  a  turning  the 
verdict  into  one  for  the  defendants,  or  for  a  new  trial,  upon 
the  ground  that  there  is  no  liability  in  law  on  the  part  of  the 
board  in  such  a  case  as  this. 

I  sent  several  questions  to  the  jury  to  find  specially,  in  view 
of  this  objection.  I  am  quite  satisfied  with  their  findings  in 
fact.  They  found  that  the  ceiling  was  in  a  dangerous  state 
from  a  latent  defect  unknown  to  the  board  of  works,  but  which 
by  the  observance  of  duo  care  and  inspection  should  have  come 
to  the  knowledge  of  the  board,  and  which  was  capable  of  being 
repaired  before  the  accident  happened ;  that  the  cause  of  the 
defect  was  the  overflow  of  water ;  that  the  board  had  no  funds 
available  from  any  grant  of  the  legislature,  but  that  the  neces- 
sary funds  could  have  been  provided  under  "  executive  respon- 
sibility." 

I  should  say  that,  in  the  case  of  an  ordinary  proprietor,  whe- 
ther an  individual  or  a  corporation,  the  plaintiff  had  made  good 
his  claim.  I  would  go  further,  and  but  for  reasons  which  I 
consider  distinguish  this  case  from  Gilbert  vs.  Tlie  Coi-poration 
of  the  Trinity  Hmtse,  L.  R.  17,  Q.  B,  D,  795,  I  would  here 
adopt  the  language  of  Day,  J.,  who  said :  "  The  law  is  plain 
that  whoever  undertakes  the  performance  of,  or  is  bound  to 
perform  duties,  whether  they  are  duties  imposed  by  reason  of 
the  possession  of  property  or  by  the  assumption  of  office,  or 
however  they  may  arise,  is  liable  for  injuries  caused  by  his 
negligent  discharge  of  those  duties.  It  matters  not  whether 
he  makes  money  or  a  profit  by  means  of  discharging  the  duties, 
or  whether  it  be  a  corporation  or  an  individual  who  has  under- 
taken to  discharge  them.  It  is  also  immaterial  whether  the 
person  is  guilty  of  negligence  by  himself  or  his  servants.  If 
he  elects  to  perform  the  duties  by  his  servants,  if  in  the  nature 
of  things  he  is  obliged  to  perform  the  duties  by  employing  ser- 
vants, he  is  responsible  for  their  acts  in  the  same  way  that  he 
is  responsible  for  his  own."  In  that  case  the  defendant**,  in 
whom  are  vested  under  the  Merchant  Shipping  Acts  the  super- 
intendence and  management  of  all  light-houses  and  beacons  in 
England,  were  in  their  corporate  capacity  held  to  be  answem- 
ble  for  damages  arising  from  an  iron  stump  sticking  up  under 
water  and  negligently  left  in  the  course  of  removing  a  beacon. 

In  the  case  of  the  Queen  vs.  Williams,  Z.  JR.,  9  App.  cases^  4 IS, 
it  was  held  that  the  executive  government  of  New  Zealand,  pos- 
sessing by  statute  the  control  and  management  of  a  tidal  harlx)r 
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with  authority  to  remove  obstructions  and  to  receive  wharfage 
and  tonnage  dues  in  respect  of  vessels  using  the  staitbs  and 
wharves  belonging  to  the  government,  had  imposed  upon  it  by 
law  a  duty  to  take  reasonable  care  that  vessels  using  the  staiths 
and  wharves  in  the  ordinary  manner  might  do  so  without  dam- 
age to  the  vessels,  and  that  reasonable  care  was  not  shewn  when, 
after  notice  of  damage  at  a  particular  spot,  no  inquiry  is  made 
as  to  its  existence  and  extent  and  no  warning  is  given. 

The  case  of  Winch  vs.  The  Conservators  of  the  Thaines  was 
decided  upon  the  same  principle,  and  it  was  said  in  the  judg- 
ment that  if  the  dangerous  state  of  the  towing  path  had  been 
latent,  so  that  the  defendants,  though  using  reasonable  care  re- 
mained ignorant  of  it,  or  if  having  found  it  out  they  had  warned 
the  plaintiff  of  it,  they  would  not  have  neglected  this  duty ; 
and  the  court  held  that  the  funds  of  the  corporation  (though 
^tablished  for  public  purposes)  were  liable  to  make  good  the 
damages  sustained  by  a  private  person  from  any  breach  of  duty 
on  their  part.  The  decision  in  this  case  follows  Parndby  v.  The 
Lancaster  CaTud  Company,  and  the  Mersey  Docks*  case,  X.  -B., 
1  Ex,  App.  Ca,  93 

In  the  Mersey  Docks*  case  the  cause  of  injury  was  a  bank  of 
mud,  and  the  defendants,  by  their  servants,  had  the  means  of 
knowing  that  the  dock  was  in  an  unfit  state  and  were  negli- 
gently ignorant  of  it ;  and  it  was  there  observed :  "  The  true 
rule  of  construction  is  that  the  liability  of  corporations  sub- 
stituted for  individuals  should,  to  the  extent  of  the  corporate 
funds,  be  co-extensive  with  that  imposed  by  the  general  law 
on  owners  of  similar  works." 

The  case  of  the  Borough  of  Bathurst  vs.  Macpherson,  4-  app- 
eases, 256,  even  more  nearly  approaches  the  present  case  in  its 
circumstances  than  those  cited  above. 

The  municipality  was  vested  with  "the  care,  construction 
and  management"  of  public  roads,  &c.,  and  had  left  in  a  state 
of  dangerous  disrepair  a  barrel  drain,  which  had  originally  been 
properly  constructed  by  them,  and,  in  consequence  of  the  non- 
repair, plaintiff's  horse  fell,  causing  to  the  plaintiff  a  compound 
fracture  of  the  leg. 

These  are  strong  cases  at  first  sight  in  sustainment  of  the 
case  of  the  present  plaintiff,  but,  in  my  judgment,  the  latter 
has  to  be  distinguished  from  the  former  in  several  essential 
particulars. 

In  the  first-named  authority,  it  is  to  be  observed  that  the 
Trinity  House  levies  light  dues  carried  to  the  account  of  a 
Y 
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mercantile  marine  fund,  out  of  which  expenses  incurred  in  res- 
pect of  the  service  of  light-houses  and  beacons  are  paid,  and 
the  treasury  is  empowered  to  advance  suras  out  of  the  consoli- 
dated fund  of  the  United  Kingdom,  and  pay  the  same  into  the 
mercantile  marine  account ;  and  the  judge  held  that  the  Trinity 
House  was  not  in  the  position  of  a  great  oflScer  of  state,  or,  for 
instance,  of  the  board  of  trade,  "  which  were  delegations  by  the 
crown  of  its  own  authority  to  particular  individuals/' 

In  the  New  Zealand  case  it  appears  that  the  executive  gov- 
ernment was,  for  the  purposes  there  in  question,  a  qnrisi  cor- 
poration not  only  invested  with  the  proprietorship  and  having 
the  control  of  the  harbor  and  works,  but  entitled  to  receive 
wharfage  and  tonnage  dues  for  the  use  of  the  latter,  and  the 
suit  was  brought  under  the  express  provisions  of  the  Crown 
Suits*  Act  for  "  a  wrong  or  damage,  independent  of  contract 
done  or  suffered  in,  upon,  or  in  connection  with  a  public  work." 

In  the  cases  of  the  Conservators  of  the  Thames  and  the  Merseif 
Docks,  the  state  of  facts  is  very  similar. 

In  the  Bathurst  case  the  council  of  the  borough  was  empow- 
ered to  make  rates  and  levy  tolls,  and  had  constructed  the 
original  work  which  had  become  defective  and  the  borough 
was  a  corporation  having  proprietary  and  independent  powers. 

The  board  of  works,  in  the  present  case,  is  a  body  constituted 
by  local  statutes  (chapter  50,  consolidated  statutes,  and  38th 
Vict ,  chap.  15),  not  a  corporation,  and  is  composed  of  a  chair- 
man and  four  members  appointed  by  the  Governor  in  Council, 
and  holding  office  during  pleasure.  It  is  a  ministerial  depart- 
ment, possessed  in  its  own  right  of  no  funds  or  assets,  and  of 
only  a  delegated  authority.  It  has  the  "  superintendence  and 
management"  of  certain  public  buildings  (including  court  houses) 
and  of  light-houses  and  beacons,  and  of  public  roads,  streets  and 
bridges ;  but  the  public  properties  are  not  vested  in  it.  They 
are  the  property  of  the  Crown.  The  Governor  in  Council  makes 
and  esUxblishes  general  rules  for  the  government  of  the  board, 
appoints  and  removes  all  officers,  including  inspectors  and  sur- 
veyors. No  proceedings  of  the  board  are  of  any  force  or  effect 
until  the  same  shall  have  been  confirmed  by  the  Governor  in 
Council,  and  the  government  may  direct  proceedings  other  than 
those  recommended.  All  actions  are  to  be  taken  by  and  against 
the  board  in  the  name  of  the  chairman.  The  funds  available 
for  the  purposes  of  the  board  are  derived  from  votes  of  the 
loLrislature  for  specific  services,  and  the  advances  said  to  be 
n;.:Je  at  times  under  "executive  responsibility" are  only  gratu- 
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iious  and  voluntary  on  the  part  of  the  government  for  the  time 
being,  and  require  the  subsequent  indemnity  of  the  legislatui-e. 
In  this  particular  instance  of  the  vote  for  the  St.  John's  court 
bouse  and  penitentiary,  the  fund  appropriated  had  already  been 
exhausted  ;  moreover,  it  was  of  that  general  character  that  its 
application  was  discretionary,  and  it  may  be  that  there  were 
purposes  for  which  its  use  was  required  of  a  more  urgent  and 
necessiiry  character  than  the  repair  of  the  ceiling  of  the  police 
office. 

The  circumstances  of  the  present  case,  moreover,  constitute 
a  case  neither  of  misfeasance  in  the  construction  of  any  work 
undertaken  by  this  board,  nor  of  non-feasance  in  the  care  of  an 
artiticial  work  of  its  own  construction,  and  the  inspector  is  an 
officer  holding  his  authority  directly  from  the  Crown. 

The  case  of  Cadwell  vs.  Board  of  Works,  tried  and  determined 
in  this  court,  is  somewhat  in  point  here. 

It  has  already  been  held  by  this  court  that  a  suit  upon  con- 
tnict  against  the  board  must  be  taken  under  the  "  Claims  ex 
contractu  against  the  Government "  Act,  in  other  words,  under 
petition  of  right ;  and  there  is  no  provision  in  this  colony,  as 
in  New  Zealand,  for  prosecution  of  the  government  or  its  de- 
partments in  cases  of  tort 

I  think  these  circumstances  involve  such  differences  between 
the  case  of  the  Board  of  Works  and  the  several  authorities 
before  referred  to,  that  an  action  of  the  kind  now  presented 
for  our  determination  will  not  lie. 

In  the  Mersey  Docks  case.  Lord  Wensleydale,  distinguishing 
between  such  a  corporation  and  government  officers  and  bodies, 
said,  *'  If  the  Crown  were  to  make  a  corporate  body  for  the  re- 
gulation and  government  of  the  post  office,  neither  individuals 
nor  a  corporate  body  would  be  responsible  for  the  neglect  of 
their  servants."  And  in  the  case  of  the  Borough  of  Bathurst, 
the  judgment  of  the  Privy  Council  recognized  the  authority  of 
those  cases  in  which  only  a  transfer  of  powers  appeared  to  have 
taken  place,  and  in  which  "  it  was  not  the  intention  of  the  leg- 
islature to  create  by  sttitute  a  new  liability." 

It  appears  to  me  that  the  position  of  the  Board  of  Works  is 
simply  one  of  the  transfer  of  certain  powers  of  the  govern- 
ment; the  body  is  an  official  delegate  of  the  government, 
through  which  machinery  is  provided  for  the  execution  of 
public  works  of  an  uncertain  character,  and,  except  so  far  pos- 
sibly as  it  may  be  invested  with  precedent  authority  and  funds 
for  the  execution  of  a  particular  work,  is  not  amenable  as  such 
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to  third  persons.  If  its  members  undertook  a  work  unpro- 
vided with  government  sanction  and  public  funds  it  is,  in  my 
judgment,  doubtful  if  any  action  would  lie  against  the  board 
as  such,  even  for  acts  of  trespass  or  misfeasance.  It  seems  to 
me  to  be  the  corollary  of  the  position  I  take  here  that  the  in- 
dividuals underUiking  thus  to  act  would  be  so  exceeding  the 
legal  authority  of  the  board  as  to  render  themselves  personally 
responsible  for  such  acts.  They  could  not  justify  under  the 
authority  of  the  board  for  acts  lUtra  vires  of  the  board,  and 
they  could  not  justify  under  the  government,  which  could  not 
itself  be  prosecuted  or  held  legally  liable  for  their  proceedings. 

Upon  the  question  of  liabilty  for  non-feasance,  the  case  of 
Gibson  vs.  The  Mayor  of  Preston  is  in  point,  where  it  was  held 
that  an  action  for  personal  injuries  sustained  by  one  of  the 
public,  owing  to  the  non-repair  of  a  highway,  does  not  lie 
against  a  local  board  of  health,  constituted  under  the  Public 
Health  Act,  1848.  By  that  statute  it  was  enacted  that  the 
local  board  of  health,  within  the  limits  of  its  district,  should 
exclusively  execute  the  office  of  surveyor  of  highways  with  all 
his  powers  and  liabilities.  Now,  it  had  been  held  that  although 
the  legislature  imposed  upon  the  surveyor  the  duty  of  repairing 
the  roiids,  yet,  as  this  was  only  as  the  officer  of  the  parish,  and 
as  no  action  could  be  brought  against  the  parish,  it  was  not  to 
be  supposed  that  it  was  the  intention  of  the  legislature  that 
such  an  action  could  be  maintainable  against  the  officer.  Wills 
J.,  in  delivering  judgment  observing,  "  This  act  of  parliament 
appears  not  to  have  been  passed  for  the  purpose  of  creating  a 
new  liability,  but  simply  in  order  to  provide  machinery  where- 
by the  existing  duty  of  the  parish  may  be  conveniently  ful- 
filled." "  At  common  law,"  says  Hannen  J.,  "  no  action  could 
be  maintained  by  one  of  the  public  in  respect  of  injury  sus- 
tained by  a  highway  being  out  of  repair ;  the  enactment  that 
the  streets  shall  *vest'  in  the  local  board,  whatever  meaning 
may  be  assigned  to  that  expression,  does  not  seem  to  us  to 
enlarge  the  liability  resulting  from  the  following  words,  that 
they  shall  be  *  under  the  management  and  control  of  the  local 
board.'"— Z.i2.  5,  (?.^.^i<9. 

If  this  principle  were  to  be  applied  to  the  Boai*d  of  Works, 
it  would  be  rendered  liable  in  any  case  in  which  damage  may 
arise  from  the  most  trifling  disrepair  in  any  road,  street  or 
bridj^e  in  the  colony,  although  there  might  be  no  vote  for  the 
service,  or  that  serious  defects  elsewhere  called  in  the  exercise 
of  their  discretion  for  the  expenditure  of  the  legislative  or  exe- 
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cutive  appropriations  in  places  other  than  that  in  which  the 
may  have  happened. 

I  am,  for  these  reasons,  of  opinion  that  the  verdict  of  the 
jury  can  not  as  a  mutter  of  law  be  sustained,  but  I  think  the 
justice  of  the  case  will  be  more  fairly  met  by  making  the  rule 
absolute  for  a  new  trial,  rather  than  in  turning  the  verdict  into 
one  for  the  defendants,  in  the  hope  that  the  case  may  be  al- 
lowed to  remain  there  and  the  plaintiff  relieved  of  payment 
of  defendant's  costs  in  an  action  in  which  the  facts  would, 
under  ordinary  circumstances,  have  entitled  him  to  reUtin  his 
verdict. 

Sir  W.  V.  Whiteway,  Q.C.^  and  Mr.  Johnson  for  the  plaintiflf. 

The  Attorney  Gemral  (Mr.  Winder,  Q.C.)  and  Mr.  McNeily^ 
Q.C.,  for  the  defendants. 
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Ctmtraet— Charter  Party— Bill  of  Exchange — Acceptance  for  freight— Insolvency  of 

drawer. 

The  plaintiffs  UDcler  a  charter  party  carried  a  cargo  of  fish  from  St.  John's,  New- 
foundland, to  Bardadoeji  for  the  defendants.  The  charter  jiarty  stipulated 
that  freight  should  be  paid  on  "right  and  true  deliyery."  The  cargo  was 
delivered.  The  master  of  the  ship  took  a  Bill  of  Exchange  from  the  consignees, 
who  were  the  agent«i  of  the  defendants,  on  defendants.  Before  presentation  of 
Bill  of  Exchange,  the  drawers,  Louis  k  Sons,  failed.  The  plaintiffs  in  an  action 
looked  to  the  defemlants  for  the  freight.  The  latter  contended  that  they  were 
not  liable,  as  the  plaintiffs  lia<l  made  themselves  the  creditors  of  the  consignees 
by  taking  their  Bill  of  Exchange,  instead  of  cash,  as  provided  by  the  charter 
party.  That  at  the  time  of  failure  the  consignees  had  funds  of  defendants  on 
their  hands. 

Held— When  there  is  a  charter  party  covenanting  for  ]iaynicnt  of  freight  on  a 
"  right  and  true  delivery"  of  the  cargo  at  a  foreign  port,  the  freighter  is  not 
dbw;harged,  by  the  master  taking  from  the  freighters  agent,  a  Bill  of  Exchange, 
if  the  bill  be  not  afterwards  honored.  It  is  nothing  more  than  an  order  on 
defendants.  Credit  was  not  given  the  agent  by  receipt  of  that  order.  Unless 
the  plaintiff  by  his  agent  distinctly  elected  to  accept  a  bill  instead  of  cash,  it 
would  not  operate  as  a  payment  which  would  relieve  defendant  from  liability. 

This  was  an  action  brought  on  a  charter  party,  by  which  the 
plaintiffs,  owners  of  the  ship  NeUy,  let  her  to  freight  to  the  de- 
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fendants  for  the  carriage  of  a  cargo  of  codfish  from  tlie  port  of 
St.  John's  to  Barbadoes  and  Demerara,  "or  so  near  thereunto 
as  she  might  safely  get,  and  at  any  safe  place  in  the  said  porta 
as  ordered,  deliver  said  cargo  on  being  paid  a  lump  sum  of 
$1000,  if  only  one  port  used ;  if  the  vessel  were  forwarded  to 
Demerara,  with  whole  or  part  cargo,  then  freight  in  such  case 
to  be  a  lump  sum  of  $1,100.  ♦  ♦  ♦  The  freight  to  be  paid 
on  right  and  true  delivery  of  the  cargo  "  The  plaintiffs,  in  their 
declaration,  fully  set  out  this  charter  party,  and  averred  that 
they  carried  said  c^rgo  in  said  ship  to  Barbadoes,  and  there 
delivered  the  same  to  defendants,  who  there  paid  a  certain 
amount  per  disbursements  on  account  of  said  ship,  and  plain- 
tiffs claimed  $792.90  as  a  balance  due  them  on  said  freight,  and 
also  interest  thereon  amounting  to  the  sum  of  $60. 

The  defendants,  by  their  pleas,  after  formally  denying  the 
making  of  said  deed,  alleged  that  the  plaintiffs*  claim  for  freight 
was  satisfied  and  discharged  by  payment,  and  denied  any  in- 
debtedness on  the  claim  for  interest. 

The  Ciise  was  tried  before  me  with  a  special  jury,  and  the 
evidence  adduced  on  the  trial,  relied  on  by  the  parties  in  sup- 
port of  the  respective  positions  set  out  on  the  record,  may  now 
be  briefly  referred  to.  It  therefore  appe^ired  that  defendants, 
with  the  plaintiffs,  on  the  8th  day  of  November,  1886,  entered 
into  and  duly  executed  a  formal  charter  party,  the  essential 
and  material  part  thereof  appears  in  the  foregoing  abstract,  and 
the  usual  bills  of  lading  were  given  for  said  cargo  referred  to. 
The  said  ship  Nelly,  so  laden  with  her  Ciirgo  of  fish,  proceeded 
on  her  voyage,  and  arrived  at  Barbadoes  and  duly  delivei-ed  her 
cargo  to  Messrs.  Louis  and  Sons,  the  consignees  and  agents  of 
the  defendants  at  Barbadoes ;  that  Louis  &  Sons  advanced  to 
plaintiffs  $207  on  account  of  disbursements  for  their  ship  at 
Barbadoes,  and  delivered  to  the  captain  the  following  as  a  bill 
of  exchange,  drawn  on  the  charterers  for  the  balance  of  the 
freight : — 

"Barbadoes,  10th  Dec,  1886. 
"  Messrs.  Walter  Grieve  &  Co., 

"  St  John's,  Newfoundland. 

"  Please  pay  to  the  order  of  Messrs.  Stephen  March  &  Sons  the  sum  of 
9792.90,  being  balance  of  freight  on  a  cargo  of  codfish  per  barquentine 
Nellyf  from  St  John's,  Newfoundland,  as  per  charter  party. 

"Dated  8th  November,  1886. 

"  (Signed,)        Louis,  Sons  &  Co. 
'•$792.90." 
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This  paper  was  presented  by  plaintiffs  to  defendants  in  the 
early  part  of  the  month  of  January,  1887,  but  declined  honor- 
ing the  same  or  recognizing  any  liability  thereunder,  referring 
the  plaintiffs  to  the  official  assignees  of  Louis  &  Sons,  who, 
since  the  drawing  of  the  bill,  had  failed  or  suspended  payment, 
and  their  estate,  it  appeared,  was  in  the  hands  of  the  assignees 
for  liquidation.  In  the  evidence  of  the  captain  of  the  N^elly, 
taken  de  bene  esse,  nothing  whatever  is  stated  as  to  the  receipt 
by  him  of  this  bill,  nor  does  he  state  anything  in  relation  to  the 
payment  of  his  freight  or  the  monies  disbursed  at  Barbadoes 
on  account  of  his  ship  by  Louis  &  Sons,  the  consignees,  whom 
he  regarded  as  the  agents  of  plaintiffs  and  defendants. 

From  the  evidence  of  Nathaniel  March,  one  of  the  plaintiffs, 
it  appeared  that  they  had  entered  into  several  such  charters 
with  defendants  for  similar  voyages  to  the  West  Indies,  and 
invaiiably  received  payment  of  their  freight  in  St.  John's  on 
orders  drawn  by  the  consignees  on  the  charterers  here ;  the 
balances  of  freight  so  drawn  for  would  be  placed  by  defendants 
to  the  credit  of  a  current  account  which  plaintiffs  had  with 
them.  On  the  occasion  of  negociating  with  the  broker  for  this 
<5harter,  it  was  stated  and  understood  that  the  freight  in  like 
manner  would  be  so  collected  here,  and  that  instructions  had 
been  given  by  plaintiffs  to  the  captain  of  the  Nelly  to  that  pur- 
port He  further  deposed  that  this  course  of  dealing  resulted 
in  no  additional  pecuniary  benefit  or  convenience  to  the  plain- 
tiffs, and  that  they  at  no  time  waived  their  claim  against  defen- 
dants or  look  to  Louis  &  Sons  as  their  debtors  for  the  freight. 

The  defendant,  Sir  Robert  Thorburn,  deposed  that  he  was  not 
informed  of  any  variation  in  the  mode  of  payment  as  stipulated 
for  under  the  charter  party,  nor  of  any  transactions  altering 
the  conditions  so  provided  for.  The  first  he  heard  of  the  de- 
mand for  freight  was  on  the  presentation  of  the  draft  or  order 
by  plaintiffs  at  the  time  stated  in  the  evidence,  and  he  declined 
to  honor  it  as  Louis  &  Sons  had  no  funds  here  in  defendants' 
hands,  and  were  known  then  to  be  in  difficulties  and  defen- 
dants' firm  were  creditors  of  theirs  to  a  considerable  amount. 
He  refused  payment  of  the  draft  and  informed  the  parties  they 
should  look  to  Louis  &  Sons  for  the  amount,  as  they  had  made 
themselves  the  creditors  of  these  parties  by  taking  the  bill  of 
-exchange  from  them  instead  of  obtaining  their  freight  as  pro- 
vided by  the  charter  party ;  that  Louis  &  Sons  had  funds  of 
defendants  in  their  hands  to  meet  the  freight,  but  in  accord- 
ance with  plaintiffs'  instructions  had  given  this  order  without 
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the  privity  of  defendants.  A  number  of  letters,  the  remittances 
for  the  cargo  of  fish  per  Nelly,  were  received  by  the  Greenock 
firm  of  Walter  Grieve  &  Co.,  as  appeared  by  letters  of  the  5th 
of  April,  1887,  put  in  evidence  with  others  of  plaintiffs  and 
defendants. 

The  facts  relied  on  in  support  of  the  issues  \o  be  passed  on 
were  being  now  ascertained,  the  respective  contentions  of  the 
parties  as  to  their  obligations  under  the  charter  party  obviously 
resolved  themselves  into  questions  of  law,  which  should  be  de- 
termined by  the  court.  The  jury  were,  therefore,  directed  to 
return  a  verdict  in  favor  of  the  plaintiffs  for  the  amount  sued 
for,  leave  being  reserved  to  the  defendants  to  take  a  rule  em- 
bodying thegrounds  of  their  contentions,  and  for  setting  aside 
the  verdict  and  having  it  entered  for  defendants. 

The  verdict  was  then  entered  for  the  plaintiffs  for  $866.84,  and 
the  following  7'ule  nisi  was  accordingly  granted  to  defendants : 

**  That  the  verdict  in  this  cause  be  set  aside,  and  a  verdict  and  judgment 
herein  be  entered  for  the  defendant,  on  the  ground  that  the  plaintiffs,  hav- 
ing instructed  the  captain  of  their  vessel,  the  Nelly^  ♦  ♦  ♦  to  require 
and  receive  payment  of  freight  in  question  in  this  cause,  otherwise  than 
as  provided  for  in  the  charter  party,  ♦  ♦  ♦  and  the  said  captain  having 
taken  from  Louis,  Sons  &  Co.,  of  Barbadoes,  an  order  on  defendants  for  the 
payment  here  of  a  sum  of  money,  stated  to  be  the  balance  due  plaintiffs, 
on  account  of  said  freight,  afteV  deducting  certain  disbursements  made 
♦  ♦  ♦  on  account  of  said  vessel,  instead  of  requiring  and  receiving  the 
payment  of  said  freight  or  balance  thereof  on  right  delivery  of  cargo,  or 
insisting  upon  his  lien  upon  the  cargo  for  said  freight  as  provided  by  the 
charter  partv,  took  that  order  as  payment  of  said  freight,  and  by  so  doing 
discharged  the  defendants,  who  had  no  funds  of  said  Louis,  Sons  &  Co.  in 
hand  to  meet  the  said  order;  or  that  the  said  verdict  be  reduced  by  strik- 
ing out  of  the  same  the  amount  allowed  for  interest  on  the  amount,  unless 
cause  to  the  contrary  be  shewn,"  etc. 

The  argument  on  this  rule  was  heard  by  the  court  on  the 
4th  instant.  On  behalf  of  the  plaintiffs.  Sir  W.  V.  Whiteway 
(their  counsel),  in  discharge  of  the  rule,  as  and  in  support  of 
the  verdict,  relied  on  the  terms  of  the  charter  party,  which,  as 
he  contended,  prescribe  and  limit  the  payment  of  freight  in 
cash  at  Barbadoes ;  that  the  consignees  were  the  absolute  agents 
of  defendants,  and  plaintiffs  in  no  way  recognized  them  in  any 
other  character,  and  took  their  order  as  on  former  occasions  on 
their  principals  for  the  balance  of  freight ;  it  was  also  distinct- 
ly shewn  that  the  freight  was  payable  here. 

The  captain  was  directed  to  take  the  oider  or  memorandum 
from  these  agents  and  consignees  of  defendants  for  the  balance 
due  on  the  affreightments ;  it  was  an  ordinary  delivery  of  pro- 
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perty  to  the  agents  for  which  this  receipt  or  order  was  given, 
and  in  no  waj  operated  as  a  waiver  of  the  rights  of  plaintiffs 
under  charter  party. 

In  support  of  the  rule  it  was  forcibly  contended  by  counsel 
that  there  was  sufficient  in  the  evidence  to  show  that  Louis, 
Sons  &  Co.  were  not  only  the  agents  of  the  charterers,  but  also 
for  the  ship-owners ;  that  the  plaintiffs,  without  the  assent  or 
knowledge  of  the  defendants,  altered  the  terms  of  the  charter 
party,  and  accepted  this  order  with  all  its  risks.  The  plaintiffs 
were  referred  to  Louis,  Sons  &  Co.  for  payment,  and  so  accept- 
ing their  note,  bill  or  order,  relieved  the  principals  of  all  further 
liability ;  under  their  contract  they  were  to  be  paid  in  cash,  and 
violated  their  authority  by  substituting  this  mode  of  payment 
for  their  own  convenience,  and  that  interest  in  any  case  could 
only  be  claimed  from  the  time  of  demand  expressly  made  on 
defendants.  In  support  of  these  positions  counsel  cited  Addn, 
on  Conts,  p.  458 ;  Mursh  vs.  Pedder,  i  Compl.,  p,  ^57 ;  and  re- 
ferred to  Strong  vs.  Hart,  6  C.  &  B. ;  Chitty  on  Con ,  p.  681  and 
698-701;  Smith  vs.  Ferrend,  7  B.  &  C;  Robinson  vs.  Rdd,  9 
B.  &  C. ;  Story  on  Agency,  Sec.  98;  Robinson  vs.  Reid,  9  B.  &  C, 
455;  Canridge  vs.  Allby,  6  B.  &  C,  376 ;  and  commented  on 
Strong  vs.  Hurt,  :ind  MursJi  vs.  Redder,  4  Compl.  Reps.  ^62. 

Under  these  circumstances  the  case  does  not  present  any 
of  these  difficulties  which  might  have  resulted  from  alleged 
bretiches  of  the  provisions  of  the  charter  party,  in  relation  to 
the  carriage  and  delivery  of  the  cargo,  or  any  conflict  in  the 
testimony  on  conduct  of  the  parties,  which  at  times  hamper  one 
in  clearly  ascertaining  and  defining  the  exact  position  of  the 
parties  and  the  questions  to  be  determined  by  the  court.  The 
whole  matter  is  simply  resolved  into  a  question  of  law,  whe- 
ther the  defendants  be  still  liable  upon  the  charter  party  for 
the  balance  of  freight  which  remains  unpaid. 

Now,  what  is  the  position  of  the  parties  in  relation  to  the 
covenants  they  have  agreed  to  perform  under  their  contract  of 
affreightments  ? 

The  plaintiffs  undertake  to  carry  in  their  ship  this  cargo  of 
lish  to  Barbadoes,  and  there  make  a  right  and  true  delivery  of 
the  same  to  the  agent  or  assignee  of  the  defendants,  whereupon 
they  would  be  entitled  to  claim  the  amount  of  the  freight  con- 
tracted for. 

They  made  that  right  and  true  delivery  to  Louis  &  Son,  as 
agents  of  defendants,  who  thereupon  gave  to  plaintiffs  the  order 
on  defendants  for  the  payment  of  the  balance  of  freight.     That 
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order  must  be  regarded  both  as  an  acknowledgment  of  the  de- 
livery and  of  the  balance  due. 

The  course  of  dealing  thus  adopted  cannot  be  construed  into 
a  fulfilment  of  their  covenant  to  pay  the  freight ;  on  the  con- 
trary, it  is  affirmatively  shewn  in  proof,  and  on  the  face  of  this 
order  it  clearly  appears,  that  the  plaintiffs  did  not  accept  or 
substitute  Louis  &  Son  as  their  debtors  instead  of  defendants, 
and  the  order  clearly  shows  that  they  continued  to  hold  and 
look  to  the  charterers  as  their  debtors  under  the  charter  party 
for  the  balance  due  them  on  their  freight.  If  there  were  any 
evidence  of  plaintiffs,  through  their  captain  or  agent  having 
demanded  or  accepted  this  order  in  lieu  of  cash  which  had  been 
offered  or  tendered  them,  there  would  have  been  weight  and 
force  in  the  line  of  defence  or  contention  of  counsel ;  but,  as  it 
now  presents  itself,  we  have  the  agent  as  receiver  of  the  goods 
of  his  principles,  furnishing  to  the  carriers  of  that  property  a 
written  order  on  them,  setting  out  the  facts  of  the  actual  re- 
ceipt of  the  goods  and  a  statement  of  the  balance  due  for  the 
■carriage  thereof. 

Outside  of  the  charter  party  and  the  construction  that  may 
be  applied  to  it  as  to  the  time  when  and  where  such  freight 
should  have  been  paid,  we  have  it  in  evidence  that  it  was  ver- 
bally understood  the  freight  was  to  he  collected  in  the  same 
manner  as  it  had  been  between  the  owners  and  the  charterers 
on  other  occasions  and  under  precisely  similar  circumstances. 
That  is,  on  such  an  order  given  by  their  agent  to  the  plaintiffs, 
presented  to  defendants  and  duly  credited  by  them  in  plaintiffs' 
current  account. 

It  will  be  seen  on  reference  to  Robinson  v.  Heid,  9  Ban.  and 
CnL,  "  that  the  position  of  principal  and  agent,  in  their  relation 
to  a  creditor  under  such  circumstances,  is  governed  by  a  well- 
defined  and  recognized  general  principle,  that  if  the  agent  of  a 
debtor  have  funds  in  his  hands,  and  the  creditor,  for  his  own 
Accommodation,  voluntarily  takes  a,  security  trom  the  agent,  who 
afterwards  fails,  having  in  his  hands  funds  of  the  debtor  ade- 
quate to  the  payment  of  the  demand,  the  liability  of  the  origi- 
nal debtor  is  thereby  discharged." 

Apply  that  rule  of  law  to  the  position  of  these  parties  and 
ask  if  from  the  evidence  it  can  possibly  be  held  that  there  is 
sufficient  or  any  proof  of  plaintiff,  by  their  agent,  the  captain, 
having  voluntarily  taken  a  security  from  the  agent  in  this  order 
for  the  indebtedness  of  defendants  to  them  ?  How  can  such  a 
note  be  regarded  as  such  a  security  ? 
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It  is  nothing  more  than  an  order  on  defendants,  and  is  so 
properly  characterized  on  the  record ;  and  again,  it  in  no  way 
appears  that  credit  was  given  to  the  agent  by  receipt  of  that 
order,  or  that  plaintiffs  had  waived  their  rights  under  the  char- 
ter party  against  defendants  and  now  accepted  Louis  and  Sons 
as  their  creditors  in  lieu  of  them  on  foot  of  that  order. 

It  is  somewhat  difficult  to  see  what  grounds  exist  for  the 
contention  that  this  mode  of  dealing  had  the  effect  of  discharg- 
ing the  principal,  and  should  be  construed  into  a  payment  of 
the  debt  by  the  agent.  The  same  principle  as  referred  to  by 
counsel  on  the  argument  is  also  distinctly  laid  down  in  Chitty 
on  CorUs.p.  681.  A  creditor  may  discharge  his  debtor  by  taking 
the  security  of  the  agent  and  giving  him  a  receipt,  and  inducing 
the  principil,  the  debtor,  to  meet  the  demand  as  satisfied, 
whereby  he  is  injured  by  dealing  differently  with  his  agent. 
It  might  be  again  observed  that  no  evidence  was  given  of  any 
of  the  circumstances  attending  the  delivery  of  this  order  by 
the  agents  to  the  captain ;  and  in  the  face  of  the  facts  deposed  to 
it  is  hard  to  infer  that  the  plaintiffs  did  discharge  their  debtors 
by  taking  this  order  instead  of  cash,  and  equally  difficult  is  it 
to  infer  that  they  had  accepted  that  as  a  security  for  such  in- 
debtedness, and  certainly  there  is  nothing  to  show  that  any 
receipt  or  discharge  was  given  by  the  captain  evidencing  that 
so  far  as  defendants  were  concerned  the  demand  was  satisfied. 
And  if  there  were  backers  on  the  part  of  the  agent  of  the  plain- 
tiffs in  receiving  this  order,  it  is  also  clear  that  to  the  agents 
of  the  defendants  blame  might  equally  be  attributed  for  omit- 
ting to  piy  off  the  indebtedness  in  cash  there  and  then  at  Bar- 
badoes. 

The  case  of  Mursh  vs.  Pedder,  ^  Camp.  Reps.,  cited  in  the 
ai^iiment,  is  almost  a  parallel  with  the  present,  and  must  be 
accepted  as  a  guide  in  arriving  at  a  judgment  in  this  matter. 
In  that  case  the  action  was  also  on  a  charter  party,  and  the 
facts  were  there  found  on  admissions  and  so  tried  by  the  court. 
The  defendants  were  freighters,  and  the  ship  duly  delivered  her 
cargo  at  Antwerp  to  the  consignees  thereof,  whereupon  plaintiff 
became  entitled  to  £400  freight  and  primage  Defendants  had 
directed  the  plaintiff,  the  master,  to  address  himself  to  one  Osy, 
at  Antwerp,  for  his  freight,  who  was  directed  by  defendants  to 
pay  it ;  the  freight  was  collected  by  Osy,  and,  in  obedience  to 
instructions  from  defendants,  Osy  remitted  the  balance  to  them, 
after  deducting  the  amount  payable  to  plaintiff  under  the  char- 
ter party,  and  plaintiff  received,  in  part  payment  from  Osy,  a 


364  MARCH,  et  al,  v,  THORBURN,  et  al. 

bill  of  exchange,  which  was  not  paid ;  the  drawees,  as  well  a» 
Osy,  subsequently  stopped  payment.  It  also  appeared  that 
plaintiff  had  upon  a  former  occasion  been  chartered  by  defen- 
dants, and  was  addressed  to  Osy  under  similar  circumstances 
and  paid  the  freight  by  him.  Ckbbs,  C,  J.,  in  delivering  judg- 
ment, stated  it  was  a  dry  question  of  law  upon  the  facts  whether 
defendants  were  still  liable  upon  the  charter  party  for  the  unpaid 
balance  of  freight :  and  at  the  conclusion  of  a  judgment,  in  no 
way  extended,  held  that,  in  his  opinion,  the  plaintiff  did  not  take 
the  bill  of  exchange  in  full  payment  and  satisfaction  of  the 
amount  due  him  on  the  freight,  and  was  therefore  entitled  ta 
recover  in  the  action  It  might  be  observed  that  the  charter 
parter  in  that  case  provided  for  the  payment  of  the  freight  on 
righ:,  &c.,  "  delivery  of  cargo,"  and  it  was  construed  to  mean  a 
payment  to  be  made  after  the  cargo  should  1^  delivered. 

The  case  of  Smith  &  others  vs.  Ferrand,  cited  l)y  counsel  in 
support  of  defendants'  contention,  is  distinguishable  from  the 
present  inasmuch  as  it  then  appeared  that  defendant  gave  plain- 
tiff's agent  a  bill  of  exchange,  accepted  by  a  stranger,  and  having 
a  certain  time  to  run;  the  plaintiff  there  clearly  waived  his 
rights  and  should  bear  the  loss. 

It  will  also  be  found  that  tlic  case  of  Camid^e  vs.  Allenby  \& 
in  like  manner  different  in  its  features  from  the  present,  but 
has  an  alien  bearing  on  the  principle  before  referred  to,  viz.,  that 
if  a  creditor  assent  to  or  receives  notes  or  bills,  as  money,  in 
payment  of  his  debt,  he  will  do  so  at  his  peril.  And  the  case 
of  Robinson  vs.  Reid,  9  Bent.  &  CreL,  has  also  an  important  bear- 
ing on  the  present.  It  was  an  action  of  assumpsit  for  gooiis 
sold,  &c.,  to  a  broker  and  ship's  husband  on  account  of  defen- 
dant, the  owner  of  the  ship,  and  the  doctrine  is  clearly  stated 
that  unless  it  be  shewn  that  the  plaintiff  by  his  agent  distinctly 
elected  to  accept  or  takes  notes  or  a  bill  instead  of  cash,  in  pay- 
ment of  his  debt,  it  would  not  operate  as  equivalent  to  payment 
by  which  defendant,  or  the  debtor,  would  be  relieved  from  lia- 
bility. If  it  had  been  shewn  that  the  master  in  this  case  aban- 
doned or  waived  the  right  to  a  cash  payment,  and  accepted,  in 
discharge  of  his  claim  for  freight  and  for  his  own  convenience, 
a  bill  in  payment  of  his  claim,  defendants'  contention,  as  before 
observed,  would  have  prevailed.  But  from  the  facts  so  estab- 
lished here,  and  the  law  as  applied  to  these,  we  must  hold  that 
the  acceptance  of  this  order  by  plaintiffs  does  not  operate  as  a 
payment  to  them  of  the  freight,  nor  relieve  the  defendants  Ivovr^ 
the  liability  con^nicted  for  under  their  charter  party. 
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The  interest  can  only  be  allowed  from  the  time  of  the  demand 
made  on  defendants  when  the  order  was  presented,  &c. 

Sir  W.  V.  WhUtway  for  plaintiflF. 

The  Attomey  General  for  defendants. 


CURTIS  V.  EMERSON. 


1888,  J'idy.    Hon  Sir  F.  B.  T.  Garter,  C.  J. 

Donatio  mortis  eatua^Bank-book— Household  furniture— Requisites  to  be  valid. 
The  deceased  about  a  fortnight  before  her  death  told  plaintiff  to  go  to  the  bank 
and  get  whatever  mon«!y  waa  in  her  name  put  in  plaintiff  *s  name.  Plaintiff 
took  the  bank-book  out  of  the  box  of  the  deceased  at  her  request.  Deceased 
handed  it  to  plaintiff  and  told  her  to  keep  it.  She  kept  it  in  her  possession 
up  to  time  of  deceased's  death.  At  the  same  time  deceased  told  plaintiff  "  what 
was  in  the  house  was  hers."  The  plaintiff  was  a  niece  of  the  deceased,  and 
had  lived  with  her  thirty-five  years,  and  had  not  received  any  wages.  The 
above  facts  were  corroborated  by  witnesses.  In  an  action  by  the  administra- 
tor of  the  deceased  for  the  bank-book  and  household  furniture, 
Held — That  the  gift  of  the  bank-book  constituted  a  valid  donatio  mortis  eatisa, 
but  that  of  the  household  furniture  did  not.  There  must  be  a  delivery  of  and 
a  parting  with  possession  and  dominion  over  that  which  forms  the  subject 
matter  of  the  donatio  mortis  causa. 

This  action  is  brought  to  recover  the  sum  of  $600  for  money 
received  and  S200,  the  value  of  certain  articles  of  household 
furniture,  the  property  of  the  deceased  Ellen  Finn.     The  de- 
ceased died  intestate  on  the  llth  April  last,  and  letters  of 
administration  were  granted  to  the  defendant.     The  plaintiff 
claims  on  each  count  as  a  donatio  mortis  causa.     She  was  the 
neice  of  the  deceased,  with  whom  she  had  lived  thirty-five 
years,  attending  upon  her  aunt  and  assisting  her  about  house- 
hold affairs  and  shop  without  receiving  any  wages ;  deceased 
had  deposited  in  her  name  in  the  savings'  bank  $619.09,  and 
in  her  last  illness,  about  a  fortnight  before  her  death,  told  the 
plaintiff  to  go  to  the  bank  and  get  whatever  money  was  there 
in  her  own  name.     Plaintiff  at  her  request  took  the  bank-book 
out  of  the  box  of  the  deceased,  gave  it  to  her ;  she  handed  it 
back  to  plaintiff  and  told  her  to  keep  it ;  she  kept  it  in  posses- 
sion up  to  the  time  of  her  aunt's  death ;  at  the  same  time  she 
told  plaintiff  what  was  in  the  house  was  hers;  she  did  not 
speak  of  anything  in  particular ;  she  had  frequently  told  plain- 
tiff while  she  was  living  with  her  that  whatever  she  owned 
plaintiff  was  to  have.     After  the  deceased  had  taken  to  her 
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bed,  which  was  some  time  before  her  death,  pkintiff  had  the 
keys  with  that  of  her  box  in  which  the  bank-book  was  kept. 
These  statements  were  siibstiintially  corroborated  by  a  witness, 
who  liad  boarded  with  the  deceased  occasionally  for  thirty 
years ;  there  was  a  slight  difference  between  this  witness  and 
the  plaintiff  as  to  the  exact  words  used  by  the  decciised  when 
the  book  was  given  to  the  plaintiff,  but  not  as  I  regard  mate- 
rial, as  the  gift  was  of  a  like  cliaracter  in  principle  with  that 
in  Hyslcp  vs.  Gyman,  1  Adol.  tfc  Ell ,  162,  where  Littledale  and 
Pack,  J's.,  expressed  their  opinion  that  it  made  no  difference 
whether  it  was  absolute  gift  or  a  donatio  moitis  causa.  Deceased 
told  the  witness  three  days  before  her  death  that  all  that  was 
there  (in  the  house)  was  plaintiff's ;  that  there  was  no  pei-son  else 
to  take  it.  I  do  not  doubt  it  was  the  intention  of  the  deceased 
to  give  to  the  plaintiff*  the  household  articles,  but  unfortunately 
she  did  not  carry  out  that  intention  to  render  it  legally  effec- 
tual. There  was  not  such  a  delivery  and  parting  witli  the  pos- 
session and  the  dominion  as  are  required  in  such  a  case ;  if  such 
laxity  in  making  alleged  gifts  were  to  be  recognized  by  the 
courts  as  valid,  wills  and  testaments  would  in  many  instances 
be  dispensed  with,  and  statutable  provisions  in  that  respect 
infringed  and  evaded.  I  must,  therefore,  find  against  the  plain- 
tiff on  the  second  count,  and  give  judgment  for  S79,  the  com- 
puted value  of  the  articles.  As  to  the  first  count  I  am  of  opinion 
the  plaintiff'  must  succeed  as  nothing  was  left  unperformed  or 
incomplete  to  make  the  gift  effectual ;  the  delivery  of  the  book, 
which  on  presentment  would  justify  the  bank  in  paying  the 
amount,  and  its  continuous  possession,  were  sufficient  for  the 
purpose.  Where  a  chattel  or  money  is  not  delivered,  the  delivery 
of  some  effective  means  of  obtaining  it  is  sufficient, — Snelle, 
Eqy  173.  and  notes. 

A  late  case  in  point  is  that  of  Taylor  vs.  Taylor,  56  L.  J., 
Chy  507,  where  G.  T.  in  last  illness  showed  a  deposit  note  to 
his  daughter,  and  told  her  in  effect  it  was  to  belong  to  her  in 
the  event  of  his  death ;  plaintiff*  took  the  note  by  her  father's 
directions,  placed  it  for  safe  custody  in  a  Ciish  box  which  was 
kept  in  her  father's  back  room,  of  which  she  had  the  key,  and 
to  which  she  had  resort  for  household  purposes,  lield  good  as  a 
donatio  mortis  causa. 

Upon  the  first  count  I  give  judgment  for  the  plaintiff  for 
$619.09,  the  balance  in  the  Savings'  Bank,  with  any  accruing: 
interest,  and  S79  for  the  defendant  on  the  second  count. 

Mr.  E.  P.  Morris  for  plaintiff;  Mr,  G.  H,  Emerson  for  defendant. 
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1888,  Dece7nher.    HoN.  Mr.  Justice  Pinsent,  D.  C.L. 

Principal  and  agent^Excesa  of  authority— LiainlUy  of  Principal— Requisite 
authority  to  sign  lease. 

An  agent  of  a  trustee,  residing  in  Newfoundland,  for  an  estate  in  Newfoundland, 
undertook  to  renew  leases  which  had  expired,  for  long  terms  of  years.  For 
doing  so  he  had  no  authority  except  instructions  contained  in  letters  from  hi» 
principal,  not  under  seal,  though  in  other  respects,  the  homologation  was  com- 
plete. To  the  leases  so  granted  he  had  attached  seals.  The  law  of  Newfound- 
land  does  not  require  any  such  formality  to  render  valid  a  lease.  The  trustee 
having  for  several  years  received  the  rents  under  the  new  leases,  sold  the  pro- 
perty and  ignored  the  tenants  holding  under  the  new  leases,  as  if  no  leases  had 
been  granted,  priucipally  upon  the  grounds  that  an  authority  to  an  agent  to 
execute  a  document  uuder  seal  must  be  given  under  seal.  In  an  action  of  eject- 
ment by  a  purchaser  over  the  heads  of  the  tenants. 

Beld — ^Where  a  seal  is  not  necessary  to  a  lease  as  in  Newfoundland  the  principal 
will  be  bound  if  the  agent  execute  it.  Even  though  the  agent  attach  a  seaL 
The  seal  will  have  no  effect. 

This  appears  to  be  one  of  several  cases  in  which  the  plaintiffs 
seeks  to  recover  from  certain  tenants  and  occupiers  of  houses 
in  the  neighbourhood  of  the  George  Street  Methodist  Church 
possession  of  the  properties  held  by  them,  and  to  eject  them 
from  the  same.  The  plaintiffs  first  obtained  a  lease  of  the  site 
of  the  church,  and  afterwards,  in  January  last,  purchased  the 
freehold  of  this  site  together  with  other  land  in  the  vicinity 
from  the  surviving  trustee  and  executor,  under  the  will  of  the 
late  John  Thompson. 

Upon  this  other  land  are  several  houses  in  the  occupancy  of 
tenants^  of  whom  the  defendant  is  one. 

The  plaintiffs  say  they  bought  upon  the  assurance  that  the 
leases  of  these  tenants  had  expired,  and  they  treated  them  as 
yearly  tenants,  giving  them  notices  to  quit,  which  expired  this 
autinnn. 

The  defendant  in  this  action  states  on  the  other  hand  that 
she  is  the  representative  of  her  husband  who  had  formerly  been 
a  sub-tenant  of  his  present  holding  under  a  ground  lease  from 
one  "W^helan,  lessee  of  Thompson's  estate.  That  Whelan's  lease 
having  expired,  Mr.  Aug.  0.  Hayward,  who  was  apparently  the 
duly  authorized  representative  of  the  estate,  and  possessed  of 
the  general  management  of  the  property,  entered  into  arrange- 
ments by  which  Whelan's  sub-tenants  were  taken  over  by 
Thompson's  estate,  and  their  leases  renewed  at  rents  which,  in 
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the  aggregate,  repiesented  to  Thompson's  estate  a  considerable 
advance  upon  the  former  rents. 

It  appears  that  Mr.  James  J.  Grieve,  of  Greenock,  Scotland, 
was  the  surviving  executor  and  trustee  of  Thompson's  estate, 
and  he  had  duly  appointed,  by  power  of  attorney,  under  seal, 
first  his  son,  Mr.  Robert  Grieve,  and  afterwards  his  son,  Mr. 
W.  B.  Grieve,  to  represent  him  in  this  country. 

The  last  mentioned  held  this  power  at  the  time  of  the 
renewal  of  the  lease  to  Goodall,  and  of  the  lease  and  sale  res- 
pectively to  the  Methodist  Conference. 

But  while  this  power  subsisted  Mr.  Hayward  only  was  known 
to  the  tenants  as  agent  and  manager,  and  he  undertook,  in  the 
€xerci8e  of  his  assumed  authority,  to  grant  to  the  late  John 
Goodall  a  renewed  lease  for  a  term  of  thirty  years,  commencing 
in  1871,  of  the  messuage  lie  had  previously  held  as  sub-tenant 
of  Whelan.  Mr  Hayward.  being  sworn,  states  that  he  exercised 
this  authority  because,  although  not  empowered  under  seal,  he 
was  authorized  in  writing  by  Mr.  Grieve,  of  Greenock,  to  do 
so ;  that  he  had  the  entire  management  of  the  properties,  occa- 
sionally consulting  the  younger  Messrs.  Grieve  here,  and  being 
nearly  always  told  by  them  to  use  his  own  judgment 

Mr.  Hayward  states  that,  with  regard  to  expiring  leases  he 
had  seen  Mr.  Grieve  in  Greenock,  and  received  his  verbal  ap- 
proval and  authority  to  do  what  he  has  done  in  relation  to 
these  holdings ;  but,  moreover,  that  he  had  authority  in  writ- 
ing from  Mr.  Grieve  and  his  subsequent  ratification. 

Mr.  Hayward  dealt  directly  with  Mr.  Grieve  in  Greenock, 
corresponded  with  him,  received  his  personal  instructions,  and 
to  him  directly  remitted  the  rents  In  a  letter  written  to  Mr. 
Hayward  in  1877,  Mr.  Grieve  asks:  "If  so,  have  you  got  new 
tenants  and  a  lease  entered  into  as  proposed"?  In  March, 
1878,  he  writes :  "  I  would  like  a  complete  diagram  of  Thomp- 
son's estate,  including  waterside  premises,  just  plain  lines,  and 
all  the  houses  north  side,  shewing  extent  of  each  lease,  also  the 
proposed  ground  which  the  Wesleyan  body  wish  to  lease  and 
fortify."  On  another  occasion  he  writes :  "  You  can  grant  new 
leases  of  forty  years,  subject  to  a  stringent  clause  of  up-keep." 

Again,  in  1881,  "  Regarding  leases  about  to  expire  in  Thomp- 
son's estate,  some  consideration  must  be  shewn  to  the  old  tenants, 
but  you  must  not  lose  sight  of  my  position  as  a  trustee,  and  that 
my  feelings  can  not  be  consulted  with  every  desire  to  be  liberal. 
Consequently  arrears  must  be  closed  off,  and  on  the  houses  l)eing 
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pat  in  order  and  a  binding  clauBO  to  the  up-keep  from  time  to 
time,  failing  which  power  to  enter,  you  will  do  the  best  you  can 
in  granting  extensions.  *  *  *  No  doubt  my  son,  Walter, 
will  be  ready  to  give  you  an  opinion  on  any  one  case,  but  you 
cannot  expect  him  to  assume  any  responsibility,"  and  so  forth. 
Mr.  Hayward  deposes  that  he  carried  out  the  conditions  pre- 
scribed and  recommended  in  these  letters,  and  that  he  forwar- 
ded to  Mr.  Grieve  the  plans  requested  by  him,  which  plans 
shewed  the  holdings  of  the  tenants  and  their  names,  and  more- 
over, that  he  from  time  to  time,  as  changes  took  place,  for- 
warded to  Mr.  Grieve,  with  remittances,  rent-rolls ;  by  way  of 
example,  one  in  January,  1874,  exhibiting  the  full  particulars 
at  that  date,  and  with  regard  to  the  present  defendant,  con- 
taining these  particulars : — "  John  Goodall,  yearly  rent  £3  ; 
J.  G's  arrears  squared  off.  Both  G.  and  S.  (Scott)  have  a  lease 
respectively  for  thirty  years ;  G.  £3  and  S.  £2  10s." 

Mr.  Grieve  received  these  rents  up  to  the  time  of  his  sale  to 
the  plaintiffs. 

Mr.  Hayward's  letters  to  Mr.  Grieve  expressed  satisfaction 
with  the  powers  of  renewal  and  extension  given  to  him. 

The  "  homologation  "  (of  the  alleged  want  of  whicli  the  law- 
adviser  in  Scotland,  on  the  eve  of  the  sale,  notified  Mr.  Hayward) 
seems  to  have  been  complete. 

When  the  purchase  was  made  by  the  plaintiffs  they  received 
from  him  lithographed  copies  of  plans  sent  out  from  Scotland, 
shewing  the  leiisehold  lots,  with  the  names  of  the  tenants  in- 
serted on  the  plan. 

The  facts  then  appear  to  be  that,  practically  speaking,  Mr. 
Hayward  was  the  agent  in  personal  communication  with  and 
possessing  the  direct  authority  of  Mr.  Grieve,  the  principal, 
who  stiites  even  that  Mr.  Hayward  is  not  to  expect  his  son  to 
assume  any  responsibility. 

These  facts  would  unquestionably  in  equity  give  effect  to  the 
transaction  between  Mr.  Hayward  and  Goodall  as  a  lease  of 
which,  if  necessary,  specific  performance  would  be  decreed. 

Moreover,  the  law  is,  that  "  If  a  person  purchases  an  estate 
from  the  owner,  knowing  it  to  be  in  possession  of  tenants,  (as 
the  plaintiffs  did  in  this  case),  he  is  bound  to  inquire  into  the 
estate  which  these  tenants  have,  and,  therefore,  he  is  affecteil 
with  notice  of  all  the  facts  as  to  their  estates." 

The  law  with  regard  to  leases  of  over  three  years'  duration 
is,  that  for  which  the  Statute  of  Frauds,  29  C.  2,  enacts  thai 
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they  shall  be  in  writing  and  signed  by  the  parties  or  their  didy 
authorized  agents.  The  more  recent  and  apparently  retrograde 
statute  law  of  England,  8  and  9  Vic.,  which  declares  such  leases 
void  unless  they  are  under  seal,  has  no  application  here. 

I  gather  that  in  this  case  the  plaintiffs  only  seek  to  ascertain 
what  their  ultimate  rights  are,  and  nothing  could  be  gained  to 
them  by  obtaining  a  mere  technical  judgment  in  this  case  as  at 
law,  to  have  it  estopped  and  the  substantial  rights  of  the  parties 
settled  by  a  decree  in  equity  after  prolonged,  useless,  and  ex- 
pensive litigation. 

But,  even  at  common  law,  and  in  this  action  it  could  hardly 
be  contended  with  success  that  a  good  title  in  the  defendant 
has  not  been  made  out. 

It  is  perfectly  true  that  Mr.  Hayward,  possessed  only  of 
authority  in  writing  without  seal,  has  executed  a  lease  under 
seal,  and  the  authorities  are  undoubted  that  in  cases  in  which 
a  sealed  document  is  necessary  the  authority  of  the  agent  or 
attorney  to  execute  the  document  must  also  be  under  seal. 

In  this  country  there  is  no  law  rendering  it  necessary  that  a 
lease  should  be  under  seal,  nor  is  there  here  any  greater  prac- 
tical value  in  a  security  under  seal  than  in  a  parol  security. 

I  incline  to  the  opinion  that  even  at  common  law,  and  in  the 
present  stage  of  this  litigation,  notwithstanding  the  use  of  a 
seal  by  the  agent  although  his  authority  was  without  such  an 
appendage,  that  the  defendant  would  be  entitled  to  judgment, 
and  I  am,  for  example,  supported  in  this  view  by  the  authori- 
ties cited  in  the  American  edition  of  Evans  on  Agency  p.  54 
(edition  of  this  year),  and  by  the  texts  in  the  notes  which  is  as 
follows :  "  The  authority  to  an  agent  to  execute  a  writing  under 
seal  must  be  given  under  seal.  But  where  a  seal  is  not  neces- 
sary to  the  contract,  if  the  agent  had  power  to  execute  it,  the 
principal  will  be  bound  even  though  the  agent  attached  a  seal. 
The  seal  will  have  no  effect." 

I  adopt  an  authority  so  consonant  with  justice  and  common 
sense,  and  regarding  the  seal  attached  to  the  lease  in  this  case 
as  a  superfluity  and  a  work  of  supererogation  on  the  part  of 
the  agent,  I  give  judgment  for  the  defendant. 

I  would  observe  upon  a  point  of  which  no  advantage  has 
been  taken  here,  viz,,  the  fact  that  the  lease  runs  in  Mr.  Hay- 
ward's  own  name  as  agent  for  Thompson's  estate ;  that  it  would 
be  desirable  for  the  plaintiffs  to  take  an  assignment  from  Mr. 
II  ly ward  personally,  with  a  view  to  their  being  invested  with 
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such  a  title  that  no  difldculties  may  arise  to  them  at  any  time 
hereafter  in  the  assertion  of  their  just  rights. 

^fr.  McNeUy,  Q.C ,  and  J^fr.  Matnson  for  plain tifls. 
Mr.  Emerson  and  Mr.  Carty  for  defendants. 

JOB,  BROTHERS  &  CO.  v.  NORMORE. 
1888,  December.     Pinsent,  J. ;  Little,  J. 

Practice  ^Mistake— stay  of  execution— Injunction— Refonn  of  written  agreetneni. 

The  defendant  agreed  with  the  agent  of  a  planter  to  proceed  as  sharemau  to  the 
fishery  on  the  Labrador.  Some  time  after,  and  before  leaving  for  Labrador, 
the  agent  signed  and  handed  by  mistake  to  defendant  an  agreement  that  he 
was  to  receive  wages.  The  defendant  proceeded  to  Labrador  under  the  written 
agreement,  but  the  agent  having  discovered  the  mistake,  notified  tlie  defendant 
of  the  same,  some  days  before  the  opening  of  the  fishery.  The  defendant  con- 
tinued in  the  service  until  the  end  of  the  voyage,  and  sued  the  planter  for 
wages  under  the  agreement.  The  magistrate  gave  judgment  for  the  defendant. 
The  planter  filed  a  bill  for  a  stay  of  execution  and  peri)etual  injunction  on  the 
grounds  that  the  defendant  was  not  a  shipped  servant  but  a  sharcman. 

lieid — That  the  mistake  was  clearly  establishe<l,  so  as  to  justify  the  reforming 
of  the  contract,  in  conformity  with  intention  of  parties.  Order  for  injunction 
made  absolute. 

The  defendant  in  this  case  obtained  a  judgment  in  the  dis- 
trict court  for  balance  due  upon  an  alleged  agreement,  under 
which  the  defendant  was  to  serve  the  plaintiff  as  a  servant  on 
wages  in  the  fishery  at  Labrador. 

The  plaintiffs  have  tiled  their  bills  in  this  court  to  stay  exe- 
cution upon  that  judgment,  and  for  a  perpetual  injunction,  upon 
the  ground  that  Normore,  the  plaintiff  in  the  court  below,  was 
really  not  engaged  as  a  servant  on  wages,  but  as  a  shareman  in 
the  fishing  voyage ;  that  they  paid  into  court,  in  the  action  in 
the  court  below,  the  balance  due  to  him  as  shareman,  and  that 
any  further  claim  is  inequitable  and  against  good  conscience. 

The  application  for  an  injunction  is  supported  by  the  afiidavit 
of  ]Mr.  Watson,  the  plaintiffs*  agent,  who  swears : 

I,  Ellis  C.  Watson,  of  St.  John's,  aforesaid  agent  for  the  within 
named  plaintiff,  make  oath  and  say :  That  the  plaintiffs  carry  on 
an  extensive  fishery  business  in  this  island,  and,  among  other 
places,  have  a  large  establishment  at  Lance-au-Loup,  on  the 
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e  s^i  :'  L'/rii  r.  ezz^l  jzziz  li-rr^  -k':»:~:  one  hTiiiireJ  men  a3 
d^i-rn—Tii,  **:r-.-r  upin  w^r-e^  i:_i  s*  n^  ::ioa  fh.ir>?S- 

of  iJ-rzir  '  ~  5iii-et5s  4:  ih*ii  ^liie;  t:i^i  *r.'e  •irfrCiLini  and  his 
lr>:h-rr  T:. ::_.5  X:?n-:r^.  L^J  '♦e*r:i  f  r  severe!  years  employed 
cy  i^e.  i5  irrii:  i.:''  resii  V  -r«:a  ;h<e  s;i:i  e?:^ : lif Lment  at  Lance- 
i^i-Lt  "-.  '  ~z.  '*r.'.^  'r  :::-er?  izl  ':^:nj  enirl  yei  t'-jelher,  I,  as 
az^n:  -:  r-r-s.:  I.  w  "li  :  2^y  rz^^r  :h-rL^  :.:Tr:her  up.^n  an  ;iin^*- 
hl-tl:  :L  -.:  •  z.rr  •  t  :h-m  fh  :I  i  ^e  >L:zr*r^i  ::r  a  certain  fixed  sum 
iL^  wvj^-  ^i.  i  :h-r  v:lrr  5:  • '.  i  ':»r  rmrv^ei  \5  a  sLAreumn  on  the 
n^-Zi.!  r-irry  agrv^z.rn: ;  z'r^i  10  iL.y  ajr^^n-rn;  the  said  de- 
i-zzW^'.  x'^i  his  '::\:hrr  L^ ^  :  r  5*  z::e  y-f^rs  v^^s^ntel 

T:^  z  :z  ::-r-  l^::er  pirt  •::  M\y  :n  :*r-?  rre^^n:  year,  the  Jefen- 
»ii:.:'s  Vr  :i-rr  c;i:i:e  to  m^  a>  plaintif-  a,?^ct.  and  requested 
iLi:  h^  ^l:  :h-  drfr!:  imt  nvlg'r.:  i^iin  • ':**:□  em pl-yment  with 
the  rl.:' tire's  in  ;he  rrshery  a:  Li:- e-di-L  "p. 

T'.:.:  : Lrr-  7.  n  I  j^  agen:  f  r  :h-?  rlL:n::5>  agi^rd  tLit  the 
dr!-:. : .:.:  <iz  i  hi?  '  r  :Ler  fh  ill  ':♦?  e-i^-je-i  as  in  previous 
ye^r?.  ::  -  •li.e  .ts  .4  shiprei  s^r^Ai::  on  ^^j-s  jkr.d  the  oiher  ;is  a 

T: ^:  I  vs  vjen:  f  r  the  pl-.:-::5<  ajr^e^i  :Lu  the  defend.ints 
hr::L-rr  Tr.  ll-ls  X-rii:- :>r  sh*  :'.  i  >•  sripr*:?!  iS  a  servant  at  the 
w:i.j:^  .  :  Lir.rty-:"*  >  d-  Ilirs  f  r  the  s^'x^.n.  and  the  defen  Lint's 
cr::h-r  a^  :i.^'-r.t  f  r  the  dorVn  lir.t  .Lgreed  th^t  the  defendant 
sh-*il :  '  *:  -hitt'ri  IS  a  sh;»re::- -.n.  Y\\i  in  ao:-  rLmce  with  this 
a_rr>r-r:--L:  the  d-frr.  hiCt's  :r  :h>-r.  Tn  :^  is  Xnnore.  was  ship- 
l»^i  ^-  ^  -rr.  .nt  •  n  w  ;-es,  ar.  I  the  n^reenent  in  writing  sijned 
let'.v^  n  the  pirtie^  hy  me  •  :n  ^-h.li  ot  the  fhiinlirs.  Thit  I 
W;.-  it  th  .t  t:n:e  act:'.e!y  eii^.^'-l  in  pn^r-vr-.t:  n  for  the  ^>herT 
anl  w..-  ::  n.  time  to  time  s:_:n:ng  thr  .igrvemrnt  ^etwt^n  the 
plaint:  :>  .li  th-ir  tishery  s^rrvj^nts  a:  Linr^^^in-L  np. 

T:..'.  it  v^.i-  wrll  nnierst'd  >.twrrrrn  me  .uil  the  d-:-niint 
thit  t "  V  l-:rn!int  w..s  to  re  rmt!  vr^l  is  a  shiremau.  in.i-iiinch 
vs  his  '  :  h-^r  the  s.ii  Tr.  m  .s  X  rm  r>:-  wis  t-:^  l-e  em.^I"yed 
t:r  V,  .J"-  Th  it  ^  mrtime  irtrr  the  ^lii  T:  mi-  X^nn'  re  the 
>  r  :h- r  :  the  drfrni^nt  h: :  -mn'-i  thr  .ijre-ment  f-r  ^  i.:es, 
th-r  -.0  i  1  frnhcit  e;!„e  t':<  m^-.  th^  j !  intitS' .ij*  nt.  and  a^ked 
f'.r  hi-  .•_:— :i.ent- 

T:.:  I.  T>  :  m-m-rm"  onr.j  th  vt  I  h  d  ^iveii  mi  a_rreemeiit  for 
w^j-r.-  :  th-  •h:n:;nt's  I  r^  tier  as  hereim.rter  s^t  f«  rth  and 
:-::rv:.  J  th-  !---n  h.n:  t-^  W  his  f  i  th^rth^  s^iid  Thom.^s  Xof. 
m  >'.  _:  '.  ••  :y  mi-t -kr  and  in  .  h.vrtanc-e  t.»  the  d^fnlant.  the 
^_T--...''.:  -r  ^hi^  ;.::_•  p»7*.r  :  r  wigrs  wi.i.ii  dvfen  lint  now 
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has,  aud  upon  which  he  has  sued  in  the  central  district  court. 
That  it  was  the  well  undei-stood  intention,  design  and  agree- 
meut  of  the  parties  when  the  said  shipping  paper  or  agreement 
was  signed,  that  the  defendant  should  be  shipped  as  sharenian 
and  not  upon  wages,  and  that  the  defendant  has  always  admitted 
the  same. 

That  in  accordance  with  said  agreement,  as  the  same  was 
understood  between  the  parties,  the  defendant  proceeded  by  the 
pLiintift'*s  steamer  to  Lance-au-Loup,  where  he  arrived  on  or 
about  the  tenth  day  of  June  That  I,  the  plaintiffs'  agent,  ar- 
rived on  or  about  the  twentieth  day  of  June. 

That  the  fishery  season  at  Lance-au-Loup  did  not  commence 
until  the  twenty-ninth  day  of  June,  and  I,  the  plaintiffs'  agent, 
upon  my  arrival  at  Lance-au-Loup  discovered  that  a  mistake 
had  been  made  as  to  the  agreement  between  the  plaintiffs  and 
the  defendant,  and  their  agreement  witli  the  defendant's  brother. 

That  immediately  upon  the  discovery  of  said  mistake  T,  as 
plaintiffs'  agent,  sent  a  niessage  to  the  defendant,  informing 
him  of  the  said  mistake,  and  requesting  him  to  bring  to  me  the 
said  agreement,  in  order  that  it  nnght  be  reformed  in  accord- 
ance witli  the  true  intent  and  meaning  of  the  parties  thereto. 

Siiid  message  was  sent  within  a  week  of  the  commencement 
of  the  fishery  at  Lance-au-Loup.  The  defendant  took  no  notice 
of  this  message  till  the  end  of  the  montli  of  August  or  the  be- 
ginning of  September,  although  he  subsequently  admitted  that 
he  had  received  the  same. 

The  plaintiffs  were  at  all  times  ready  and  willing  to  carry 
out  the  well  understood  agreement,  and  were  ready  and  willing 
to  pay  him  the  amount  due  to  him  as  a  shareman,  however 
much  this  amount  might  have  exceeded  the  fixed  sum  which 
in  the  agreement,  by  mistake  entered  into,  was  allowed  for 
wages,  aud  of  this  fact  I,  as  plaintiffs'  agent,  informed  the  de- 
fendant, which  the  defendant  well  knew. 

The  defendant,  on  the  seventh  day  of  November  now  present, 
issued  a  summons  out  of  the  central  district  court  against  the 
plaintiff's,  claiming  the  sum  of  ninety-two  dollars,  which  was 
the  amount  of  wages  assured  to  be  payable  to  him  under  the 
agreement  entered  into  by  mistake. 

The  defendant  admitted  upon  oath,  that  when  he  entered 
into  the  said  agreement  he  believed  that  he  was  being  employ- 
^  as  a  shareman,  and  not  as  a  servant  on  wages.     It  was  not 

until  he  left  St.  John's  in  plaintiffs'  steamer  that  he  discovered 

the  shipping  paper  or  agreement  set  forth  that,  he  was  to  be 

employ^  on  wages. 
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The  defendant  also  admitted  that  the  fishery  at  Lfinee-au- 
Loup  did  not  commence  till  the  29th  day  of  June,  and  that  in 
the  first  week  of  July  he  received  the  message  from  me,  as 
plaintiffs'  agent,  requesting  him  to  come  to  me,  as  said  agent, 
to  have  the  said  shipping  paper  reformed. 

The  defendant  in  this  suit  (plaintiff  in  the  lower  court)  files 
no  affidavit  in  contradiction  of  this  statement,  but  tlirough  his 
counsel  admits  that  he  was  to  have  been  engaged  as  a  sliare- 
man,  and  believed  himself  so  to  have  been,  until  he  rend  the 
agreement  a  day  after  its  execution ;  but  he  contends  that  he 
had  a  riglit  to  take  advantage  of  it,  and  that  lie  entered  into 
and  continued  in  the  plaintiffs'  service  under  it  until  the  end 
of  the  voyage. 

We  Ciinnot  discover  that  substantially  there  was  any  differ- 
ence between  the  period  and  manner  of  service  under  the  one 
agreement  and  under  the  other,  and  the  defendant  (Normore) 
received  notice  of  the  mistake  from  the  plaintiffs'  agent  at  the 
earliest  possible  time. 

The  court  will,  in  all  such  cases  of  alleged  mistake,  require 
to  be  abundantly  satisfied  and  convinced  that  a  mistake  which 
ought  to  be  corrected  has  been  made,  before  it  will  interfere  to 
niter  and  rectify  a  written  agreement. 

The  rule  applicable  to  such  cases  is  summed  up  in  Story  on 
Hquity  Jurisprudence,  in  language  which  we  cannot  do  better 
than  adopt  in  this  case:  "If  the  mistake  is  clearly  made  out 
by  proof  entirely  satisfactory,  equity  will  reform  the  contmct, 
80  as  to  make  it  conformable  to  the  precise  intents  of  the 
parties.  But  if  the  proofs  are  doubtful  and  unsatisfactory, 
and  the  mistake  is  not  made  entirely  plain,  equity  will  with- 
hold relief,  upon  the  ground  that  the  written  paper  ought  to 
be  treated  as  a  full  and  correct  expression  of  tlie  intent  until 
the  contrary  is  established  beyond  reasonable  controversy." 

The  conditions  upon  which  equity  will  interfere  have  been 
abundantly  fulfilled  in  this  case  by  evidence  entirely  Siiti^ifac- 
tory,  and  in  itself  equivalent  to  an  admission,  and  the  reasons 
for  relief  are  not  only  cogent  but  conclusive. 

It  would  be,  under  tlie  circumstances  of  this  case,  a  plain 
denial  of  justice  and  contrary  to  all  honesty.,  conscience  and 
good  faith,  to  allow  the  judgment  to  be  executed,  a  judgment 
wliich  the  court  below  could  not  well  avoid  from  its  want  of 
equitable  jurisdiction. 

There  is  no  room,  therefore,  in  this  case  for  the  great  reluct- 
ance with  which  we  should  as  a  rule  entertain  applications  to 
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alter  or  disturb  agreements  in  the  fishery  after  the  close  of  the 
season,  and  the  order  for  the  writ  of  injunction  must  be  made 
absolute ;  but  as  the  difficulty  originated  in  a  mistake  on  the 
part  of  the  plaintiffs'  agent,  the  rule  will  go  without  costs. 

Mr.  McNeily,  Q.C.,  for  plaintiff  (Messrs.  Job). 
Mr,  E,  P.  Morris  for  defendant  (Normore). 


CURRAN  V.  CARNELL. 


1888,  December.    Hon.  Mr.  Justice  Pinsent,  D.  C.  L. 

Vendor  and  purchaser— Covenant  for  good  titU— Breach— Measure  of  damages. 

The  defendant  being  a  joint  proprietor,  in  unpartitioned  landed  property,  sold 
his  interest  to  the  plaintiffl  The  deed  of  assignment  contained  the  measure- 
ments. Shortly  after  the  purchase,  the  property  was  partitioned,  and  subse- 
quently sold  to  a  third  party.  An  adjoining  proprietor  in  an  action  of  trespass 
recovered  a  certain  portion  of  the  land,  which  under  the  partition  deed  had 
become  the  plaintifTs.  The  partition  was  then  rectified  and  the  plsdntiff  claimed 
ilamages  against  the  defendant  for  breach  of  covenant  of  good  title ;  plaintiff 
having  had  to  indemnify  the  party  to  whom  he  sold  to  the  extent  of  the  recti- 
fication. The  defendant  contended  he  had  only  sold  his  "right,  title  and 
interest,"  that  he  was  an  innocent  party,  and  that  at  the  most  the  only  damages 
to  which  he  could  be  made  respond  to,  would  be  a  proportion  of  the  original 
purchase  money. 

Heid — The  covenant  was  absolute.  The  measurements  falling  short  of  the  descrip- 
tion, the  plaintiff  was  entitled  to  be  indemnified.  The  measure  of  damages 
was  not  to  be  estimated  on  the  speculative  value  of  land,  but  in  proportion  to 
what  was  paid  for  the  whole  by  the  plaintiff. 

This  is  an  action  upon  covenant  for  good  title. 
Without  embarrassing  the  case  with  reference  to  much  evi- 
dence which  does  not  really  afifect  the  issue  between  the  par- 
ties, the  circumstances  are  shortly  these :  that  the  defendant, 
being  a  joint  proprietor  with  Elizabeth  Carnell  of  land  at  Quidi 
Vidi,  immediately  east  of  the  penitentiary,  fronting  on  the 
Forest  road,  sold  his  interest  to  the  plaintiff,  who  is  a  specula- 
tor in  land,  for  the  sum  of  £150,  the  plaintiff  paying  commis- 
sion and  expenses. 

After  the  purchase  the  plaintiff  entered  into  an  arrangement 
with  Mrs.  Carnell  for  partition  of  the  property,  he  getting  the 
western  half  and  she  the  eastern  half. 
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The  plaintiff  then,  and  very  shortly  after  his  own  purchase,, 
sold  his  own  part  to  Mr.  Alfred  Parsons. 

Subsequently  to  this  sale,  Mr.  McCowan,  who  had  purchased 
land  to  the  east  of  Mrs.  Carnell's  half,  claimed,  and  recovered,, 
in  an  action  in  which  she  sued  him  for  trespass,  eighty  feet  of 
the  frontage  on  Forest  road  and  one  hundred  and  eighty  feet 
of  the  land  in  the  rear  abutting  on  Quidi  Yidi  lake. 

Now,  Carnell,  the  defendant,  had  sold  to  the  plaintiff  an 
equal  interest  with  Mrs.  Carnell  in  four  hundred  feet  frontage, 
in  other  words,  a  lot  having  a  frontage  of  two  hundred  feet 
running  back  to  Quidi  Vidi  lake. 

After  the  judgment  in  favor  of  McCowan,  plaintiff  and  Mrs, 
Carnell  had  to  rectify  their  partition,  and  this  reduced  the  lot 
acquired  by  Parsons  under  purchase  from  Carnell  to  160  feet 
frontage  instead  of  200  feet,  and  90  feet  rearage. 

Plaintiff  being  then  required  to  indemnify  Parsons  for  his 
loss,  was  obliged  to  make  a  purchase  of  land  from  if cCowan  at 
a  cost  of  £48,  from  Mrs  Carnell  of  £32,  besides  paying  to  Par- 
sons a  sum  of  £30,  as  balance  of  compensation  in  money.  The 
plaintiff  also  states  that  there  being  an  outstanding  leasehold 
term  of  two  years,  of  which  he  had  been  uninformed,  he  had 
to  pay  the  lessee  £6  to  get  rid  of  it. 

The  plaintiff  claims  in  this  action  to  recover  these  sums  and 
the  commission  and  expenses  he  had  incurred,  as  representing 
the  damages  sustained  by  reason  of  the  defendant's  breach  of 
covenant  for  good  titla 

The  defendant,  who  is  not  resident  in  this  country,  contends 
that  he  was  an  innocent  party  in  the  transaction ;  that  he  sold 
only  his  "  right;  title,  and  interest,"  and  that  if  he  is  liable  to 
respond  in  damages  at  all,  it  is  only  for  a  sum  in  proportion  to 
the  original  purchase  money  received  by  him. 

The  description  in  his  conveyance  is,  "  All  the  estate,  rights 
title  and  interest,  being  one  undivided  lialf  of  and  in  all  that 
piece  or  parcel  of  land  situate  on  the  north  side  of  the  road 
leading  to  Quidi  Vidi  known  as  Forest  road,  and  measuring  by 
the  said  road  four  hundred  feet  or  thereabouts,"  &c.,  and  his 
covenant  is  that  he  has  "  good  right,  full  power  and  lawful  and 
absolute  authority  to  sell,  &c.,  the  mid  land  and  premises  here- 
inbe/ore  sold" 

The  covenant  is  absolute  in  its  terms,  not  qualified  as  in  the 
cases  cited  for  the  defendant. 

No  language  could  express  more  clearly  a  sale  of  specific 
land  of  the  measurements  above  described,  and  therefore  the 
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measurements  falling  short  of  the  description,  the  defendant 
is  liable  to  indemnify  the  plaintiff  for  bis  loss. 

The  next  question  is,  how  is  that  loss  to  be  estimated  ? 

I  am  of  opinion  that  it  is  not  to  be  calculated  upon  the  spe- 
culative value  of  the  land,  nor  upon  the  amount  that  the  plain- 
tiff received  for  land  to  which  he  proved  to  have  no  title. 

The  plaintiff  could  never  by  purchase  from  the  defeudaut, 
have  become  lawfully  possessed  of  the  excess  so  as  to  enable 
him  to  sell  or  to  speculate  at  all. 

He  is  entitled;  in  my  judgment,  only  to  be  paid  back  his 
money  with  interest  and  expenses  to  the  extent  to  which  he 
originally  received  from  the  defendant  no  value  for  it. 

I  estimate  the  value  of  the  land  which  he  lost,  as  nearly  as  I 
can  go  to  it,  in  the  absence  of  evidence  upon  the  point,  at  about 
one-third  of  the  original  purchase.  That  would  be  represented 
by  the  sum  of  £50.  augmented  by  interest  £18,  and  commission 
£2  10s.  I  disallow  the  claim  for  amount  paid  to  get  rid  of  a 
lease  of  which  truly  there  is  no  formal  proof,  and  1  do  not  re- 
gard the  question  of  other  expenses,  as  they  are  not  shewn  to 
be  any  greater  upon  the  sale  at  £100  than  they  were  upon  a 
sale  for  £150,  and  I  therefore  give  judgment  in  favor  of  the 
plaintiff  for  £70  10s.,  late  currency,  now  equal  to  8282. 

Mr,  Morison  for  the  plaintiff. 

Sir  W.  V,  WUtcwmj,  Q.C,  for  defendant. 


L 
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1889,  January,    Hox.  Mr.  Justice  Little. 

Le^jUlaturt  of  Satfoundlaiid — Territorial  dKmiimitm — Seizure  of  foreign  ship 
Forfeiture — Jurisdiction  of  wiagistrale. 

The  defendjuits  (foreign  fi-shermen)  were  proceeded  against  before  a  magistrate 
for  violation  cf  the  "  Newfoandland  Bait  Act,  50  Vic.,  Cap.  1,"  Tiz.,  purdiaa- 
ing  bait  tithes  for  exportation  and  bait  porpooes,  without  baring  taken  oat  a 
license  provided  for  in  said  act.  The  magistrate  coviricted  the  defendants, 
fined  them  and  declared  their  vessels  confiscated  and  forfeited.  The  defen- 
dants appealed  on  the  grounds  (1)  That  the  vessels  were  outside  of  the  three 
mile  limit  when  seized,  and  there  was  no  power  to  seize  outside  the  territorial 
waters  ;  (2)  Xo  exportation  ;  (3)  No  power  to  board  a  ship  under  act ;  (4)  Xo 
power  in  magistrate  to  confi.scate  vessels ;  (5)  That  the  anthont  j  of  our  laws 
ended  at  low  water  mark.  The  Supreme  Court  sustained  the  deciaon  of  the 
magistrate,  except  on  the  question  of  the  confiscation  of  the  vessel,  which  was 
over-ruled,  and 

Held—  (1)  That  the  territorial  jurisdiction  extends  to  three  miles  outside  a  line 
drawn  from  hradland  to  headland,  and  that  the  acts  of  the  Xewfoundland 
legislature  have  full  effect  in  that  territory.  (2)  That  the  terms  and  language 
of  the  act  contain  no  authority  to  confiscate  vessels  or  property.  (3)  Tbat  the 
indispensable  conditions  requisite  to  support  a  forfeiture  are  absent  from  the 
act.  (4)  When  no  procedure  is  pointed  out  for  the  recovery  of  penalties,  the 
pro-.^ee^ling  must  be  by  action  in  the  Supreme  CourL 

The  proceedings  in  these  matters  arise  in  this  court  on  appeal 
from  two  judgments  rendered  on  the  16th  day  of  July  last  by 
Thomas  O'Reilly,  Esq.,  stipendiary  magistrate  at  Placentia,  on 
prosecutions  instituted  and  conducted  before  him  against  the 
accused  Joseph  Delepine,  captain  of  the  schr.  Amazon ;  Auguste 
Amiond  Chapin,  and  Francis  J.  Roguieo,  part  of  the  crew  of 
said  vessel,  and  Louis  Jean  Le  Mache.  captain  of  the  schooner 
Virginia,  and  Daniel  Eugene  Lamy  and  Jules  C.  Chomiminy, 
members  of  the  crew  of  said  vessel,  for  allied  breaches  or  vio- 
lations by  them  of  the  provisions  of  the  Colonial  Acts  50  Vic, 
cap.  1,  entitled  "An  Act  to  regulate  the  exportation  and  sale 
of  herring,  caplin,  squid,  and  other  bait  fishes,"  and  the  51  Vie., 
cap.  9,  passed  in  amendment  thereof. 

In  the  interests  of  the  parties,  and  at  the  instance  of  counsel, 
the  hearing  on  appeal  was  partially  had  before  me  at  St.  John's, 
and  concluded  at  the  sittings  of  the  court  on  circuit,  held  by  me 
at  Placentia  in  August  last. 

The  record  sent  up  and  filed  in  this  court  of  the  proceedings 
before  the  magistrate  solely  embodies  the  history,  facts  and 
data  to  which  attention  can  be  given  in  the  hearing  and  con- 
sideration of  the  appeals,  in  the  application  of  the  law,  and  the 
determination  to  be  arrived  at  by  this  court. 
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The  initial  step  in  the  magisterial  proceedings  appeai-s  to 
ive  been  the  complaint  taken  from  John  Sullivan,  a  Biib- 
ispector  of  constabulary  and  a  commissioner  appointed  under 
le  Acts  referred  to. 

Under  this  complaint  formulated  charges  were  regularly  and 
>ecifically  made  against  the  accused,  and  are  set  out  as  follows: 
rhat  defendants,  on  or  about  the  8th  of  July  last,  tli<l  pur- 
lase,  at  or  near  cape  St.  Mary's,  a  part  of  this  colony,  a  certain 
lantity  of  bait  fishes,  that  is  to  say,  caplin,  for  the  piu^ose  of 
:portatiou  for  bait  purposes,  contrary  to  the  Acts  50  and  51 
ic,  without  the  license  provided  in  said  Acts,  and  *  * 
******  defendants,  on  or  about 
le  said  time  had  in  their  possession  and  were  con\'cying  a 
lantity  of  bait  fishes,  to  wit,  caplin,  within  the  limit?  afore- 
id,  and  failed  to  produce  a  license  according  to  the  provisions 

the  said  Acts." 

The  defendants  being  so  charged,  entered,  through  their  coun- 
1,  a  plea  of  not  guilty,  and  on  the  inquiry  or  trial  thf  i  eupon, 
le  evidence  of  the  following  named  witnesses  appears  to  have 
?eu  taken  in  support  of  the  charges  made  on  the  part  ol  the 
rown.  Mr.  Sullivan,  who  made  the  complaint ;  Joseph  Snook, 
)lice  constable ;  Wm.  H.  Cross,  master,  and  Lewis  You  ii;_j  mate 

the  IngraJuim,  the  steamer  engaged  in  this  particular  service 

the  Government  of  the  colony ;  John  B.  Bradshaw,  ]»hinter 
id  vessel  owner;  Commander  Geo.  Robinson,  R.  N.,  a  ciunmis- 
oner  of  the  Government  and  in  charge  of  the  expedition,  and 
ideon  Benson,  police  constable. 

From  the  recorded  testimony  of  these  witnesses  it  would 
)pear  that  Inspector  Sullivan  and  Commander  Robinson,  were, 
i  such  commissioners,  duly  appointed  for  the  observance  and 
iforcement  of  the  provisions  of  these  Acts  on  the  soutliern 
id  western  parts  of  the  coasts  of  this  colony  during  the  fishing 
asou  of  1888  ;  that  Commander  Robinson,  Inspector  Snllivan, 
id  the  men  under  their  control  were  on  board  of  the  steamer 
yjraham  in  the  neighborhood  of  cape  St.  Mary's  at  or  about 
X  o'clock  on  the  morning  of  the  ninth  day  of  July,  their  steamer 
len  being  two  or  three  miles  inside  of  the  cape,  they  discovered 
number  of  small  craft  at  anchor  and  under  sail  at  ar  near 
ear's  Cove;  the  wind  was  very  light  and  some  of  tfio  eraft 
ere  shortly  after  found  to  be  reaching  off  the  land  The 
earner  came  up  with  two  of  these,  and  having  signalle<l  them 
)  lay  to,  they  did  so,  and  on  being  boarded  they  were  found  to 
^  French  fishing  schooners.      These  schooners  were  iiif^liore 
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from  the  IngraJtam  and  about  one  mile  from  Island  Head.  The 
Ingraham  had  an  official  flag  flying,  and  the  schooners  shewed 
the  French  flag. 

Mr,  Sullivan,  on  boarding  one  of  these  vessels,  found  her  to 
be  a  French  fishing  schooner,  called  the  Ainazon,  Captain  Dele- 
pine,  one  of  the  accused,  hailing  from  St  Pierre.  The  rail  and 
side  of  the  schooner  were  covered  with  caplin  spawn,  quite  fresh, 
and  caplin  and  salt  were  scattered  about  the  deck.  In  the  hold 
were  large  bait  pounds,  filled  with  caplin,  freshly  salted,  one  on 
either  side  of  vessel,  and  between  these  was  a  third  in  which 
were  about  two  hogsheads  of  aiplin,  apparently  only  taken  quite 
recently  from  the  water.  It  appeared  Mr.  Sullivan  was  unable 
to  speak  French,  and  the  captain  was  equally  ignorant  of  English, 
and  on  being  asked  by  the  former  what  brought  him  in  there  he 
made  no  intelligible  reply,  .-ind  when  informed  that  his  vessel 
would  be  seized,  it  is  said,  he  appeared  to  undersUmd,  and  raised 
no  objection  or  difficulty.  This  vessel  was  fitted  out  for  the 
bank  fishery,  and  had  five  or  six  dories  on  board,  cables,  salt, 
trawls,  and  all  necessary  appliances  for  its  prosecution.  There 
was  no  license  to  take  bait  or  caplin,  produced  by  the  captain 
or  found  on  boiird,  and  from  the  appearance  of  the  caplin  they 
were  taken  within  twenty-four  hours  of  that  time,  and  were 
certainly  not  older,  the  bloom  was  on  them,  and  as  sttited  that 
only  remains  a  short  time  after  taking  tliem  from  the  water. 

One  of  the  otlier  witnesses  corrobomting  these  stiitements 
(police  officer  Snook\  deposed  that  the  captain  of  the  Amazon 
brought  him  into  the  hold.,  and  pointing  out  the  middle  pound 
gave  him  to  understand  that  the  caplin  in  it  were  obtained  by 
him  from  an  English  fisherman  in  exchange  for  some  bread ; 
that  the  caplin  in  the  other  pounds  had  been  taken  at  Mique- 
lon.  It  was  about  one-half  mile  from  Scares  Cove,  in  8t.  Mary's 
Bay,  they  had  boarded  the  Amazon.  That  the  weather  was 
calm  and  hazy  from  Saturday  to  the  Monday  morning  they  so 
boarded  these  vessels.  Captain  Cross,  of  the  str.  Ingraham, 
also  stated  that  these  vessels  were  not  more  than  a  mile  off 
Island  Head  when  they  were  taken  by  the  Ingraham ;  that 
Miquelon  is  one  hundred  miles  distant  therefrom,  and  a  schoo- 
ner, such  as  one  of  these,  would  take  two  or  three  days  to  make 
the  trip  or  run,  with  the  weather  that  prevailed  and  was  ex- 
perienced by  those  on  board  the  IiigraJiam  for  some  days  prior 
and  up  to  the  morning  of  the  taking  of  these  vessels. 

The  evidence  on  the  part  of  the  defence  was  given  by  Cap- 
tain Delepine  and  four  of  his  crew. 
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From  their  testimony  it  would  appear  that  the  Amazon  sailed 
from  St.  Pierre  on  the  7th  of  July;  had  on  board  at  the  time  a 
full  baiting  taken  at  Miquelon ;  in  consequence  of  calms,  fogs, 
and  the  currents,  they  got  on  the  coast  of  Newfoundland,  but 
did  not  come  to  seek  bait;  some  caplin  had  been  offered  to 
them  by  an  English  fisherman,  and  was  taken  on  board,  and 
some  bread  given  in  return  for  it,  and  had  no  idea  the  taking 
of  such  a  small  quantity  would  be  a  breach  of  the  law.  The 
Amazon  was  under  sail  when  overhauled  or  taken  by  the 
steamer.  It  was  between  three  or  four  miles  ott  the  land. 
The  parties  boarding  the  Amazon  did  not  ask  for  a  license, 
nor  was  any  produced.  It  was  deposed  to  that  no  bait  was 
taken,  seined  or  bought  or  sold  by  any  one  of  the  crew  on  this 
const.  That  Miquelon  is  distant  from  Cape  St.  Mary's  about 
100  miles,  and  the  Amxtzon  was  en  route  to  the  banks  on  a 
third  trip  or  voyage.  That  caplin  would  remain  fresh-looking 
dry  salted  for  thirty-six  or  forty  hours,  and  this  btiiting  was 
tiiken  at  Miquelon,  excepting  about  two  barrels  obtained  on  this 
coast.  That  after  making  the  laud  near  Cape  St.  Mary's  they 
anchored  and  obtained  the  two  barrels  of  caplin  referred  to, 
and  got  underweigh  again  at  daylight,  and  it  is  stated  the  wind 
was  light  and  on  the  shore,  and  the  Amazon  about  one-half  or 
three-quarters  of  an  hour  underweigh  when  taken  by  the  steamer. 
Mr.  Miller  was  on  board  from  St.  Kerre  and  remained ;  he  did 
not  understand  much  French.  Salt  had  been  thrown  on  the 
caplin  so  taken  on  board  near  the  cove,  before  the  officers  came 
on  l>oard. 

In  the  case  of  the  Virginia,  it  was  deposed  to  by  Commander 
Robinson  that  when  first  seen  by  him  she  was  about  one-half 
mile  from  the  land,  and  when  taken  in  tow  by  the  steamer  the 
vessels  were  about  three-quarters  of  a  mile  or  one  mile  off  the 
c<mst ;  that  he  directed  the  boarding  of  the  Virginia  by  police 
officer  Benson  and  four  others.     From  the  sworn  statement  of 
those  who  boarded  it  would  appear  that  Benson,  on  boarding 
asked  the  captain  if  he  had  caplin.     In  answer  the  captain  said, 
yes.      The  hatches  having  been  removed,  there  appeared  to  be 
about  50  brls.  of  caplin  salted  and  appearing  quite  fresh  in  the 
hold.     It  further  appeared  that  the  captain  gave  Benson  and  the 
others  to  understand  that  he  obtained  the  caplin  from  an  English 
fisherman  at  Cape  St.Mary's.  No  license  was  produced.  The  deck 
was  covered  with  caplin  spawn ;  the  weather  on  Saturday  pre- 
vious ^vas  calm ;  on  Sunday  a  high  wind  prevailed,  with  showers 
and  fog  outside.    Other  statements  follow  of  conversations  with 
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the  captain  as  to  what  he  paid  for  the  caplin,  and  what  Benson 
understood  him  lo  say  in  relation  thereto.  It  was  also  deposed 
to  in  tliis  ease  that  there  were  caplin  on  the  deck  of  the  Vir- 
ginia  quite  fresh,  apparently  not  more  than  two  or  three  hours 
out  of  the  water,  and  that  the  caplin  in  her  hold  appeared  to 
be  fifteen  or  twenty  hours  salted. 

The  defence  on  the  part  of  the  master  and  crew  of  the  Vir- 
ginia was  supported  by  the  evidence  of  the  master  (Captain 
LeMaitte)  and  Daniel  E.  Liimy.  From  tlieir  statement  it  would 
appear  they  left  Miquelon  on  the  7th  of  July,  and  had  their 
bait  on  board.  They  got  in  on  this  coast  at  eight  or  nine  o'clock 
on  Sunday  night ;  wind  calm  and  weather  foggy.  On  leaving 
the  following  morning,  the  Virginia  was  boarded  by  Benson 
and  others  from  the  Ingraham.  The  captain  at  their  reciuest 
had  his  hatches  removed,  and  in  answer  to  their  questions  in- 
formed them  that  he  had  obtained  his  caplin  at  Miquelon  and 
some  from  an  English  fisherman  from  the  shore,  to^whom  in 
return  for  them  he  had  given  a  mooring  seine  for  his  grapnel ; 
that  this  quantity  so  obtained  was  not  more  than  six  dip-nets 
full,  and  that  it  was  untrue  that  he  had  stated  to  the  officers 
of  the  protection  service  that  he  had  purchased  the  Ciiplin  at 
Cape  St.  Mary's  at  ten  francs  per  barricjue ;  the  only  thing  he 
told  the  policeman  by  gesture  and  language  was  that  the  few 
caplin  he  got  there  from  the  Englishman  was  given  to  him  for 
a  piece  of  oein  (buoy  :ope),  and  he  held  up  his  hands  to  show 
its  value. 

Now,  this  summary  contains  the  gist  of  the  evidence  taken 
before  the  magistmte,  and  at  the  close  of  both  cases  the  like 
judgment  was  delivered  in  open  court  and  appciirs  on  the  re- 
cord over  the  magistrate's  signature. 

The  judgment  in  the  case  of  the  Amazon  beais  date  the  16th 
July,  and  is  as  follows : — 

"  Judgment.  Auguste  Armond  Chapin  and  Francis  Jo^ph  Roger,  cli>- 
cliarged  ;  Josepli  Delepine  fined  8200,  and  in  default  of  payment,  two 
months  in  f^ol,  and  the  additional  penalty  of  having  the  vessel  use<l  by 
him  confiscated.  Proclamation  to  that  effect  Ijeing  accordingly  made  ank 
the  Amazon  declared  confiscated." 

Magistrate's  Office,  Placentia,  July  16,  1888. 

(Signed^,        T.  O'Reilly,  stipendiary  magidraU. 

A  like  judgment  wiis  in  due  course  so  declared  and  entered 
in  the  case  of  the  Virginia, 
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In  both  cases  a  notice  of  appeal  was  given  by  Mr.  Scott  on 
the  16th  day  of  July  to  quash  the  convictions  and  set  aside  the 
judgments  so  rendered,  on  the  following  grounds,  as  set  out  in 
such  notice :  1st,  that  inasmuch  as  the  said  accused,  Delepine^ 
was  not  found  hauling,  catching,  or  taking,  or  conveying,  any 
of  the  fishes  referred  to  in  said  act ;  and  further,  as  the  pre- 
liminaries required  by  the  2nd  section  of  the  first  act  were  not 
complied  with,  and  because  no  power  to  board  a  vessel  under 
the  circumstances  are  conferred  by  either  of  said  acts,  the  sei- 
zure of  vessels  belonging  to  citizens  of  France  in  these  waters 
was  illegal  and  not  warranted  by  said  acts,  and  that  conse- 
quently the  said  vessels  and  captains  were  not  legally  before 
the  said  magistmte,  who  therefore  had  no  power  to  adjudi- 
cate, &c. 

2nd.  That  the  boarding  and  seizing  of  a  French  vessel  out- 
side three  miles  from  the  shore  and  coasts  of  Xewfoundland  is 
not  warranted  by  said  acts. 

3rd.  That  the  evidence  on  the  trial  did  not  prove  a  purchase 
or  exportation  within  the  meaning  of  the  said  acts. 

4th.  That  the  matters  shewn  on  the  trial  did  not  nor  are 
they  such  as  to  constitute  a  violation  of  said  acts. 

And  subsequently  a  final  exception  or  ground  of  appeal  ap- 
pears on  file  on  the  16th  August,  and  with  consent  of  counsel, 
formed  part  of  the  grounds  on  which  the  notice  of  appeal  was 
in  the  first  instance  given  and  was  so  regarded  in  the  argument 
which  followed.  This  exception  was  taken  to  the  magistrate's 
right  or  power  to  confisaite  the  vessel  so  taken. 

Pending  the  hearing  and  adjudication  on  the  appeal  so  taken, 
the  parties  gave  security  for  the  payment  of  the  amounts  of  the 
penalties  thus  imposed ;  but  the  vessels  so  confiscated  were  dis- 
mantled and  retained  in  the  custody  of  the  officers  of  the  Crown. 
In   view  of  the  necessarily  protracted  time  that'would  elapse 
before  delivery  of  final  judgment,  owing  to  the  limited  time  the 
court  had  to  hear  the  matter  at  Placentia  and  to  attend  to  the 
holding  of  sittings  at  other  localities  on  its  circuit,  and  more 
particularly  as  grave  doubts  admittedly  existed  as  to  the  legal 
effect  of  these  provisions  of  the  statute  under  which  it  was  con- 
tended a  right  of  such  forfeiture  existed,  the  court  considered 
it   right  in  the  interests  of  all  the  parties,  that  the  vessels 
should  be  handed  over  to  the  owners  on  such  bail  and  condi- 
tions  as  might  be  agreed  on.     This  was  accordingly  done  on 
the  22nd  of  August. 

The  exceptions  forming  the  grounds  of  this  appeal,  as  pre- 


384  QUEEN  v.  DELEPINE,  et  al. 

viously  noted,  were  the  subject  of  a  lengthened  and  ably  «iis- 
tained  argument  by  Sir  W.  V.  Whiteway  and  Mr.  Scott  on  be- 
half of  the  defendants,  and  Mr.  Greene,  Q.C.,  in  support  of  the 
judgments. 

Much  stress  and  importiince  was  given  by  counsel  in  the 
course  of  argument  to  the  alleged  inoperative  character  of  the 
provisions  of  the  Act  as  applied  to  foreign  vessels,  in  navigating 
or  using  that  part  of  the  high  seas  washing  the  shores  or  sur- 
rounding the  coast  of  this  island ;  that  in  such  cases  the  power, 
force,  and  authority  of  our  laws  ended  at  low  water  mark,  and 
a  fortiori,  by  no  inference  or  implication  could  eflTect  be  given 
to  this  enactment  to  support  the  assumed  authority  of  the  com- 
missioners in  boarding  and  seizing  in  the  place  and  manner 
deposed  to. 

Such  propositions  are  not  unknown  to  our  courts  of  law,  and 
have  been  the  subject  of  judicial  criticism  on  several  important 
occasions,  and  are  now  in  the  main  settled  and  determined  on 
in  consonance  with  long  established  and  well  known  principles 
of  international  law.  However,  in  deference  to  counsel,  and  as 
some  weight  might  attach  in  the  minds  of  the  parties  to  the 
argument  thus  advanced,  it  may  be  necessary  briefly  to  cite 
from  the  authorities  a  few  general  principles  in  support  of  ter- 
ritorial rights  and  claims  now  regarded  as  incorporated  with 
and  forming  part  of  the  constitution  of  the  colony  and  the  law 
of  the  land.  We  find,  for  instance,  in  the  authority  referred  to 
by  Mr.  Scott,  the  case  of  the  Queen  vs,  Reyn,  2  Ex.,  D,,  Lindley, 
J,,  in  delivering  judgment,  states,  inter  alia,  "  It  appears  to  me 
to  be  now  agreed  by  the  most  esteemed  writers  on  international 
law  that,  subject  to  the  right  of  all  ships  freely  to  navigate  the 
high  seas,  every  state  has  full  power  to  enact  and  enforce  what 
laws  it  thinks  proper  for  the  preserv^ation  of  peace  and  the  pro- 
tection of  its  own  interests,  over  those  parts  of  the  high  seas  which 
adjoin  its  own  coasts  and  are  within  three  miles  thereof."  In 
the  same  case,  Cockhirn,  C.  J.,  refers  to  the  artificial  maritime 
boundary  of  a  state,  fixing  it  at  the  usual  distance,  proceeds  with 
a  quotation  from  a  treatise  on  maritime  rights,  as  follows : — 
"  Every  ship  which  is  found  within  this  line  must  be  considered 
in  the  waters  of  the  state  of  which  it  bounds  the  sovereignty 
and  jurisdiction,  and  those  on  boaixi  must  conduct  themselves 
as  though  they  were  on  the  shore,  doing  nothing  which  the  gov- 
ernment has  a  right  to  prohibit  as  prejudicial  to  the  property 
or  safety  of  the  state." 

This  '' jnrUdlrtion"  in  the  state  over  the  area  so  referred  to, 
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is  recognized  by  C,  J.  Cockhcm  to  mean  the  power  of  applying 
the  laws  applicable  to  the  persons  on  the  land,  to  all  who  are 
within  the  territoiial  waters,  and  the  power  of  legislating  in 
respect  of  it.  We  also  find  other  observations  on  the  general 
subject ; — for  instance,  that  no  nation  has  arrogated  to  itself 
the  right  of  excluding  foreign  vessels  from  the  use  of  its  exter- 
nal littoral  waters  for  the  purpose  of  navigation,  or  has  assumed 
the  power  of  making  foreigners  in  foreign  phips  passing  through 
those  waters  subject  to  its  law,  otherwise  than  in  respect  of 
matters  respecting  navigation,  or  connected  with  its  revenue, 
local  Jisheries,  or  its  neutrality. 

Ill  Kenis  commentaries  on  international  law,  p.  112.  we  find 
it  laid  down  '  that  the  dominion  of  the  sovereign  of  tlie  shore 
over  the  contiguous  sea,  extends  as  far  as  is  requisite  for  his 
safety  and  for  some  lawful  end,  *  *  *  and  this  is  usually 
calculated  to  be  a  marine  league."  And  Dr.  Lushington  em- 
phasizes these  dicta  in  his  judgment  on  the  case  of  the  Anna- 
polis, Lushington  Repts,  F".,  p.  306,  "Within  however  British 
jurisdiction,  namely,  British  territory,  and  at  seii  within  three 
miles  from  the  coast,  and  within  all  British  rivers  intra  fauces, 
&C.,  ♦  *  *  I  apprehend  the  parliament  has  an  undoubted 
right  to  legislate.  I  am  further  of  opinion  that  parliament  has 
a  perfect  right  to  say  to  foreign  ships,  that  they  shall  not,  with- 
out complying  with  British  law,  enter  into  British  ports,  and 
if  they  do  enter  they  shall  be  subject  to  penalties,  unless  they 
have  previously  complied  with  the  requisitions  ordained  by 
parliament." 

It  is  unnecessary  to  make  further  reference  to  authorities, 
in  support  of  a  doctrine  so  well  recognized.  So  far  as  it  relates 
to  our  interests,  and  having  place  in  our  judicial  proceedings, 
it  has  been  defined  and  settled  on  several  occasions  by  the 
supreme  court  of  this  colony,  particularly  in  the  judgment 
pronounced  in  the  case  of  the  Anglo- Amencan  Tekymph  Com- 
pany (affirmed  on  appeal  by  the  Privy  Council). 

The  Chief  Justice's  ruling  is  as  follows:  "I  hold  that  the 
territorial  jurisdiction  of  the  sovereign  extends  to  three  miles 
outside  of  a  line  drawn  from  headland  to  headland  cf  the  bays, 
and  that  the  local  government,  being  the  Queen's  government, 
representing  and  exercising  within  the  limits  of  the  governor's 
commission,  which  contains  nothing  restrictive  upon  this  point, 
♦  ♦  *  is  the  same  with  the  Imperial  government ;  *  *  * 
and    that  subject  to  the  Eoyal  instructions  and  the  Queen's 
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power  of  dissent,  the  acts  of  the  local  legislature  have  effect 
and  operation  to  the  full  extent  of  the  territorial  jurisdiction." 

There  should,  then,  be  no  question  as  to  the  liability  and 
amenability  of  any  foreign  ships  for  oflTences  committed  by  the 
crews  thereof  within  the  territorial  waters  of  this  colony,  con- 
trary to  the  public  laws  of  the  legislature  made  for  the  pro- 
tection of  our  revenues,  fisheries,  or  other  public  interests. 

That  being  so,  we  are  now  to  pronounce  as  to  the  sufficiency 
of  the  evidence  on  which  the  conviction  or  judgment  of  the 
magistrates  rests,  in  the  cliarges  entered  against  those  parties. 

On  a  careful  review  of  the  evidence,  and  of  the  circumstan- 
ces surrounding  the  cases,  and  giving  due  weight  to  the  state- 
ments and  explanations  of  counsel,  I  cannot  find  that  the 
magistrate,  under  the  circumstances,  could  decide  otherwise 
than  that  the  accused  parties  had  committed  a  breach  of  the 
provisions  of  the  acts  uf  the  legislature,  and  rendered  them- 
selves liable  therefor.  The  evidence  of  commander  Bobinsou 
as  to  the  position  of  the  vessels,  at  the  time  he  first  saw  them, 
and  when  boarded  and  taken  in  tow,  is  entitled  to  marked  re- 
liantje,  not  only  because  of  his  position  as  head  of  the  particular 
service  in  which  he  was  then  engaged,  but  because  of  his  pro- 
fessional standing  and  nautical  experience ;  that  statement  of 
the  distance  of  these  vessels  from  the  shore  is  strongly  corro- 
borated by  the  captain  and  mate  of  the  Ingraham,  and  by  In- 
spector Sullivan ;  they  and  the  other  parties  on  the  part  of  the 
Crown  would  appear  to  positively  establish  the  fact  that  these 
vessels  were  within  the  territorial  waters  at  the  time  of  their 
being  so  boarded.  (And  it  may  be  noted  that  no  treaty  rights 
are  reserved  to  foreigners  on  this  part  of  the  coast  of  the  colony). 

Moreover,  it  may  be  observed  that,  in  the  hurry  of  getting 
under  way  and  of  sailing  from  their  night's  anchorage,  the  de- 
fendants might  have  been  unable  to  speak  with  certainty  on 
their  distance  from  the  land,  when  so  visited  by  the  officers  of 
the  cruiser.  Weighing  the  evidence  on  this  all-important  point, 
it  must  be  taken  as  supporting,  beyond  a  reasonable  doubt,  the 
reception  given  it  by  the  magistrate. 

Then,  as  to  the  sufficiency  of  the  evidence  in  proof  of  the 
charge  of  having  taken  or  purchased  these  bait  fishes  within 
the  prescribed  limits.  It  is  apparent  that  these  fishing  vessels 
had  been  anchored  for  some  time  in  Lear's  Cove,  or  its  vicinity, 
where  bait  was  being  procured  by  numbers  of  other  craft. 
That  on  leaving  their  anchorage  they  were  found  with  all  of 
1 1.0  evidences  on  the  sides  and  bulwarks,  rails  and  decks,  of 
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caplin  having  been,  as  stated,  recently  taken  on  board.  In  the 
hold,  fresh  bait  (dry  salted)  was  found  in  bins  or  pounds,  as 
attested  to  by  the  witnesses  who  boarded  these  vessels  on  the 
grounds.  And  aside  from  the  evidence,  such  as  it  was,  of  the 
two  experts  examined  at  the  trial,  there  can  be  no  doubt  from 
the  other  testimony  but  that  the  caplin  in  these  pounds  were 
freshly  salted. 

These  circumstances  might  not  have  been  considered  suffi- 
ciently convincing  in  themselves  in  support  of  the  charge  that 
all  the  bait  on  board  these  vessels  had  been  so  taken,  but  the 
direct  evidence  of  the  defendants  themselves  removed  all  ques- 
tions or  doubts  as  to  a  portion,  and  according  to  their  statements 
a  very  small  portion,  of  the  very  large  quantity  on  board  their 
respective  vessels.  They  say  that  only  two  barrels,  in  one  in- 
stance, were  taken  in  return  for  some  bread,  and  five  or  six 
.  dip-nets  full  were  taken  in  case  of  the  Virginia,  in  exchange 
for  some  mooring-gear,  and  the  first  were  merely  to  be  eaten 
by  those  of  the  crew  on  board  the  Amazon. 

It  is  scarcely  necessary  to  observe  on  the  contradictions 
that  arose  in  the  course  of  the  taking  of  the  evidence,  in  rela- 
tion to  what  was  understood  by  the  parties  to  have  been  said 
about  the  purchase  of  the  caplin,  so  admitted  to  have  been 
taken  on  board. 

The  magistrate  having  had  the  advantage  of  personally  ex- 
amining the  witnesses,  and  having  them  confronted,  was  much 
more  capable  of  forming  a  just  estimate  of  their  testimony  than 
one  would  be  from  a  perusal  of  a  written  report  and  I  have  no 
doubt  in  the  impartiality  exercised  on  the  hearing  and  adjudi- 
cation of  the  matters  thus  passed  on  by  him. 

It  must  appear  rather  strange  that  if  the  caplin  taken  on 
board  the  Amazon  were  intended  to  be  used  as  food  by  the 
crew,  they  should  have  been  also  lightly  dry  salted  in  the  same 
manner  as  the  rest  of  the  caplin.  said  to  have  been  taken  only 
the  day  previous  at  Miquelon. 

The  evidence  of  Captain  Cross  and  others  on  the  state  of  the 
weather,  the  distance  of  Miquelon  from  the  place  where  these 
vessels  were  found,  and  the  impossibility  under  the  circum- 
stances, as  they  depose,  of  such  vessels  being  enabled  to  cover 
that  distance  from  Saturday  to  Sunday  evening,  when  they  are 
said  to  have  anchored  near  the  cove  referred  to,  must  naturally 
have  created  grave  doubts  as  to  the  entire  correctness  of  the 
defence  relied  on.  From  the  strong  circumstantial  evidence, 
and  the  admissions  so  made  by  the  defendants,  I  cannot  under 
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the  circumstances  recognize  any  subsUintial  grounds  for  ex- 
cepting to  the  construction  the  magistrate  placed,  in  the  exer- 
cise of  his  judgment,  on  this  evidence. 

Xow,  undt^r  such  data  and  state  of  facts,  what  are  the  terms 
of  the  acts  and  the  particular  provisions  thereof,  alleged  to  have 
been  violated  by  the  defendants,  and  justifying  the  imposition  of 
the  fines  inflicted  They  are  principally  to  the  following  pur- 
port and  effect : — 

**  Be  it  therefore  enacted  :  No  person  shall  export,  or  cause  or  procure 
to  be  exported,  or  assist  in  the  exportation  of,  or  haul,  catch,  purchase  or 
t*ell,  for  the  purpose  of  exportation,  or  sell  or  purchase  for  the  purpose  of 
sale,  any  herring,  caplin,  etc.,  or  other  bait  fishes,  etc.,  etc. 

*'2nd.  Any  person  found  hauling,  catching  or  taking,  shipping  or  con- 
veying, any  of  the  said  fishes  within  the  sai<f  limits,  or  any  person  having 
any  of  the  said  fislies  in  possession,  may  be  examined  on  oath  by  a  justice 
of  the  peace,  etc.,  fishery-warden  or  pei-son  commissioned,  etc.,  and  on  re- 
fusing to  answer,  etc.,  or  failing  to  produce  a  license  as  above  mentioned, 
such  justice,  officer,  etc.,  or  person  commissioned,  etc.,  may  seize  the  vessel 
in  or  on  board  of  which  such  herring,  caplin,  etc.,  or  other  bait  fishes, 
shall  have  been  hauled  or  caught,  or  put,  kept,  shipped,  carried  or  con- 
veyed, or  on  board  of  which  the  same  may  have  been  found,  her  tackle, 
apparel,  furniture  or  outfit,  and  bring  the  same  before  any  stipendiary 
magistrate,  and  the  person  so  refusing  to  answer,  answering  untruthfully, 
or  railing  to  produce  the  said  license,  shall  be  guilty  of  an  offence  against 
this  act. 

"5th.  Every  person  guilty  of  a  violation  of  any  of  the  provisions  of 
this  act  shall,  for  the  first  offence,  be  liable  to  a  fine  not  exceeding  one 
thousand  dollars,  and  in  default  of  payment,  etc.,  to  imprisonment  for  a 
period  not  exceeding  six  months,  etc. 

"  6th.  Provides  for  mode  of  i-ecovering  of  the  fines,  etc.,  but  makes  no 
reference  to  forfeitures,  etc." 

It  will  also  be  seen  that,  by  the  Bait  Act  of  1885,  the  first 
section  defines  the  words  '* export"  and  "exportation,"  and  that 
they  shall  be  construed  to  signify  a  conveyance  to  any  place  or 
for  any  purpose  outside  the  territorial  limits. 

It  was  contended  that  there  was  an  entire  absence  of  any 
proof  of  the  defendants  having  been  guilty  of  a  breach  of  any 
one  of  these  acts,  and  that  the  word  "purchase"  did  not  apply  to 
or  include  in  its  signification  the  bait  or  caiplin  obtiiined  in  the 
manner  or  under  the  circumstances  admitted  by  the  defendants 

But  I  am  unable  to  agree  with  such  a  construction,  as  I  re- 
gard the  word  purchase  to  mean  or  signify  "the  acquisition  of 
anythinj^  by  payment  of  an  equivalent,  or  in  return  for  money 
or  kind."  Such  a  line  of  defence  would  only  amount  to  an  en- 
deavor to  escape  liability  by  a  palpable  evasion  of  the  plain  and 
distinct  meaning  of  the  language  of  the  act.     It  was  also  uiged 
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that  there  was  no  proof  of  export»ition  outside  the  territorial 
limits,  that  the  bait  was  not  carried  or  exported  as  an  accom- 
plished fact,  to  any  place  outside  the  limits;  but  under  the 
very  wording,  language  and  meaning  of  the  first  sub-sectiou  of 
section  one  of  the  50  Vic,  the  offence  would  be  complete  if  the 
party  charged  assisted  in  the  exporttitiou,  &c.  It  must  be  ob- 
vious that  if  the  party  was  actively  engaged  in  the  assisting, 
he  could  not  esaipe  liability  on  the  ground  that  the  vessels 
had  not  actually  pissed  the  limits  of  territorial  jurisdiction. 
To  advance  such  a  proposition,  in  the  face  of  the  contention 
attempted  to  be  maintained,  that  the  vessels  were  without  the 
limits,  is,  to  say  the  leiist  of  it,  nither  inconsistent  and  unrea- 
sonable ;  and  moreover,  the  position  thus  assumed  appciirs  to 
be  determined  by  the  terms  of  the  second  section  of  the  first 
act,  on  which  the  finding  of  the  magistrate  appeai-s  mainly  to 
rest.  An  extended  analysis  of  the  evidence,  and  of  the  many 
exceptions  taken  as  to  its  insufficiency  to  support  the  charges 
against  the  defendants,  is  obviously  unnecessary. 

It  may  therefore  be  concluded,  that  as  a  matter  of  fact,  these 
fishing  vessels  were  within  the  territorial  waters  of  this  colony 
when  boarded  by  the  officers  of  the  government,  and  had  been 
anchored  at  or  near  Lear's  Cove  during  the  night  previous  and 
up  to  the  time  of  their  having  been  first  discovered  by  the  com- 
missioners ;  that  Ciiplin  for  bait  and  other  purposes  had  been 
taken  on  board  of  them  whilst  there,  and  that  no  justifiable 
reason  was  given  for  their  presence  in  that  place,  nor  were 
they  licensed  to  take  such  bait  fishes  in  the  waters  of  the 
colony. 

The  amenability  of  foreign  vessels  to  our  municipal  laws, 
and  even  police  regulations,  under  such  circumstances,  has 
been  placed  beyond  question  or  doubt,  as  appears  from  the 
authoritative  references  already  cited.  They  are  (when  not  ex- 
empted by  treaty)  as  nmch  subject  to  the  laws  of  this  colony 
when  within  its  territorial  waters  as  are  British  vessels,  and  if 
the  crew  or  owners  of  these  vessels  infringe  these  laws  whilst 
there,  they  can  be  held  accountable  by  and  answerable  to  the 
local  tribunals  and  authorities.  It  is  true  that  these  waters 
are  open  aud  free  to  them  for  all  purposes  of  navigation,  but 
they  are  subject  nevertheless  whilst  theie  to  the  like  restric- 
tions as  are  imposed  on  the  subjects  of  the  Crown. 

Applying  the  provisions  of  the  law  to  the  facts  established 
in  evidence,  it  must  be  apparent  there  were  sufficient  grounds 
to  warrant  the  adjudication  of  the  magistrate  so  far  as  it  ex- 
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tends  to  the  imposition  of  a  fine  or  penalty  on  the  defendants. 
It  may  be  argued  that,  according  to  the  literal  interpretation 
of  the  act,  any  fishing  vessels  of  this  colony  found  with  bait 
fishes  on  board  within  the  said  limits,  and  not  having  a  license 
as  provided  for,  are  subject  to  the  penalties  named,  and  that 
this  could  never  have  been  intended  by  the  legislature.  Never- 
theless, such  is  the  language  used  and  such  would  be  its  effect. 

The  right  of  seizing,  so  expressly  given,  and  as  an  indispen- 
sable preliminary,  the  right  of  visiting  within  the  zone  referred 
to,  any  and  every  vessel  that  may  be  reasonably  suspected  of 
having  bait  fishes  on  board,  under  such  circumstances  is,  in  my 
opinion,  within  the  scope  and  authority  of  those  empowered  by 
the  government  to  enforce  the  provisions  of  the  acts.  The  seizure 
following  the  visitation  and  inspection  of  the  vessels  is  confined 
throughout  the  act  to  mean  a  seizure  for  the  purposes  of  mag- 
isterial investigation ;  tlie  boarding,  as  already  observed,  must 
be  a  pre-existing  right  to  that  of  seizing  for  these  purposes. 

Referring  now  to  that  part  of  the  judgment  of  the  magistrate 
directly  declaring  and  expressly  intended  to  operate  as  a  for- 
feiture of  these  vessels,  their  gear,  furniture,  appliances,  etc., 
aside  from  its  manifest  severity,  I  must  declare  it  to  be  wholly 
unwarranted  by  the  terms  or  language  of  the  acts.  I  am  unable 
to  discover  from  any  reasonable  construction  of  the  provisions 
of  these  acts,  having  reference  to  forfeiture,  that  the  legislature 
intended  to  confer  the  exercise  of  any  such  extensive  and  un- 
precedented jurisdiction  on  the  magistrate. 

This  magisterial  jurisdiction  is  claimed  to  be  conferred  under 
and  by  the  ninth  section  of  the  act  of  1887,  which  briefly  pro- 
vides that  "Any  person  who  shall  violate  any  of  the  provisions 
of  this  act,  in  addition  to  the  penalties  provided  in  the  fifth 
section  hereof,  shall  be  liable  to  have  his  vessel,  etc,  seized  in 
manner  aforesaid,  her  tiickle,  apparel,  furniture  and  outfit  for- 
feited and  sold  by  public  auction." 

This  bare  declaration  of  a  mere  liability  is  unaccompanied  by 
any  direction  as  to  the  form  of  proceeding  to  be  observed  by  the 
authority  who  may  adjudicate  in  the  matter.  There  is  an  ab- 
sence of  any  language  conferring  jurisdiction  on  the  magistrate 
who  may  have  adjudicated  in  the  matter  of  the  fines  imposed 
by  the  fifth  section.  There  is  nothing  enabling  t!ie  party  lodg- 
ing the  information  to  proceed. 

The  sixth  section  of  the  act  provides  that  "All^n«  incurred 
under  the  provisions  of  the  act  may  be  sued  for,  etc.,  before  a 
stipendiary  magistrate  by  any  person  who  may  sue  for  the 
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5ame,"  etc.     But  no  authority  is  in  like  case  given  in  reference 
to  any  proceedings  against  the  vessels  liable  to  forfeiture. 

And  again,  a  right  of  appeal  is  given  by  the  seventh  section 
from  magisterial  adjudications  under  the  act,  and  due  provision 
is  made  for  security  for  the  appearance  of  the  party  convicted, 
and  for  his  release  if  imprisoned,  pending  the  appeal,  but  the 
act  is  entirely  silent  as  to  the  release  or  return  of  the  vessel 
that  may  be  so  made  "liable  to  forfeiture"  at  that  time  and 
under  the  same  judgment  so  appealed  from. 

It  must  be  recognized  that  the  construction  thus  attempted 
to  be  imposed  on  the  section  referred  to,  would  be  creative  of 
a  new  power  and  jurisdiction  in  a  tribunal  of  heretofore  limited 
authority. 

It  is  scarcely  necessary  to  observe,  in  reference  to  these  vital 
omissions,  or  on  the  strained  construction  sought  to  be  imposed 
in  administering  the  law  under  this  rather  loosely  constructed 
act,  that  rights,  either  public  or  private,  cannot  be  taken  away 
or  hampered  by  the  mere  implication  from  the  language  used 
in  a  statute,  and  that  express  language  is  absolutely  indispen- 
sible  in  order  to  confer  or  take  away  legal  rights,  and  a  distinct 
and  unequivocal  enactment  is  required  for  the  purpose  of  add- 
ing to  or  taking  from  the  jurisdiction  of  a  court  of  law. — Hard- 
castle,  82, 

There  is  no  mode  pointed  out  in  this  act  in  or  by  which  the 
forfeiture  is  to  be  proceeded  with,  nor  is  any  particular  person 
specified  who  may  sue,  or  to  whom  the  proceeds  may  go.  These 
are  matters  that  can  only  be  expressly  provided  for  by  statute. 
We  find  in  1  Walford  on  Parties  to  Actions,  p,  264,  that  a  com- 
mon informer  cannot  have  a  right  to  sue  for  a  penalty  except 
where  power  is  expressly  given  for  that  purpose. 

The  intention  of  the  legislature  as  to  conferring  this  extraor- 
dinary power  and  jurisdiction  in  the  disposition  of  vessels  under 
such  circumstances,  must  therefore  be  gathered  from  the  lan- 
guage of  the  statute  itself. 

"  If  the  legislature  intended  more,  or  as  to  what  it  did  intend, 
we  can  only  say,  that  according  to  our  opinion,  they  have  not 
expressed  it."  A  causus  omissxis  can  in  no  case  be  supplied  by  a 
court  of  law,  for  that  would  be  to  make  laws.  Judges  are  bound 
to  take  the  act  of  parliament  as  the  legislature  have  made  it, 
1  T.  R,  62,  4  T,  R,  572. 

The  principle  hardly  requires  further  allusion  to  force  its 
clear  application  to  the  position  before  us,  but  we  have  it  again 
merely  referred  to  in  the  judgment  delivered  in  Regina  vs.  Jus- 
tices of  Shropshire,  2  Q,  B.,  94^ 
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"  The  le^slature  might  have  intended  to  give  jurisdiction  to 
county  cuurts,  borough  sessions,  &c.,  however  mischievous  it 
might  be,  or  it  might  have  intended  to  prevent  the  evils,  but 
not  earned  its  intention  into  efiect,  or  the  whole  subject  might 
have  escaped  attention.  In  anv  one  of  these  cases  we  should  be 
b-Dund  to  discover  what  the  law  is  and  to  declare  it  without  any 
regard  to  the  consequences  of  its  imperfection  "  This  is  a  new 
and  substantive  act  in  relation  to  this  subject,  and  no  other  acts 
ai-e  on  our  statute  book  in  pari  materia,  and  no  provisions  can 
therefore  be  taken  as  existent  regulating  the  form  of  procedure 
in  cases  of  forfeiture  under  the  act.  We  have  further  no  affir- 
mative words  declaratory  of  the  power  of  the  justices  to  con- 
demn, to  declare  forfeited  and  to  direct  to  be  sold,  &c-,  none  of 
the  formula  necessary  to  the  attainment  of  the  proposed  end, 
and  the  legislature  appear  content,  to  declare,  that  the  party  so 
con^-ictetl  shall  be  liahU  to  have  his  vessel  so  seized,  "  forfeited 
and  sold."  Xut  even  in  the  context  is  there  anything  wh.atever 
to  control  these  words  or  to  give  them  any  practical  effect. 

We  find  whei-e  a  legislature  intended  to  confer  the  powers 
here  couteuded  for,  full  particularity  is  observed  in  the  statuta- 
ble provisions  imposing  penalties  and  creating  forfeitures. 

Eeference  may  be  umde  to  the  Customs'  Management  Act, 
title  14,  c.  40,  p.  278,  79  of  the  consolidated  statutes.  Whereby 
it  is  provided  that  all  penalties  and  forfeitures  incurred,  &c ,  &c , 
shall  be  sued  for  and  recovered  in  the  supreme  court  or  court 
of  vice  admiralty  of  this  island.  *  *  *  In  like  manner  the 
Siime  piirticularity  is  foimd  in  the  provisions  of  43  Vic,  cap.  9. 
The  local  act  respecting  wreck  and  salvage — and  also  in  the 
enforcement  of  the  provisions  of  our  license  laws  regulating  the 
sale  of  Spirituous  Liquors,  47  Vic,  cap.  9,  sec  28,  &c,  proper 
minuteness  and  precision  are  observed  in  the  languas^e  confer- 
ring powers  on  peace  othcers  in  the  discovery,  seizure,  mode  of 
procedure  and  sale  of  liquors  discovered  by  them  in  the  execu- 
tion of  their  duties  under  these  statutes. 

Under  the  Merchants'  Shipping  Act,  (Imperial,  1875),  all 
eases  of  forfeiture  are  separately  and  specifically  dealt  with  as 
will  be  seen  on  reference  to  sections  253,  254,  &c,  of  the  act- 
In  the  consolidated  statutes  of  the  Dominion  of  Canada,  vol.  1,. 
c.  94,  provitling  for  the  protection  of  the  coast  fisheries,  vessels, 
boats,  ic,  seized  and  subject  to  forfeiture  thereby,  are  to  be 
dealt  with  and  proceeded  against  in  a  mode  and  manner  pre- 
scribed, and  the  application  of  the  proceeds  of  the  sale  of  such 
property  is  duly  provided  for. 
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in  such  acts  as  the  8  &  9  Vic,  c.  88,  (Imperial),  for  the 
;ement  of  British  shipping  and  navigation,  the  regular 
Dgs  are  determined  and  fixed  for  sueing  for  penalties, 
ing  for  disposing  of  or  restoring  forfeitures.  The  same 
irity  will  be  observed  to  exist  in  the  25th  section  of  the 
.  act,  1845,  for  registration  of  British  vessels.  It  will 
[  that  the  legislature  during  last  session,  embodied  in 
fiving  effect  to  the  provisions  of  the  Treaty  of  Wash- 
.888,  certain  clauses  or  sections  in  relation  to  fines  and 
es  necessarily  clear  and  specific.  The  11th  section,, 
other  directions,  provides  that  every  suit,  action,  or 
iig  for  the  recovery  of  any  such  penalty  or  the  enforce- 
any  such  forfeiture,  shall  be  tried  or  heard  by  the 
court  or  the  court  of  vice  admiralty,  at  the  place  where 
or  vessel  is  detained,  &c.,  &c. ;  and  by  the  12th  section, 
ments  involving  forfeiture  shall  be  reviewed  by  the 
r  in  Council  before  the  same  are  carried  into  effect, 
will  be  seen,  in  all  such  ©ises,  the  machinery  of  the  law 
)rovided  for  the  satisfactory  execution  and  fulfilment  of 
;ts  intended  to  be  accomplished  by  the  legislature ;  but 
ute  is  remarkable  for  the  absence  of  such  indispensable 
LS  to  accomplish  its  intended  work. 
[I  forfeiture  is  not  in  the  nature  of  a  satisfaction  to  a 
ured,  but  a  punishment  of  the  offender,  as  in  this  case„ 
inal  proceeding.  The  statute,  therefore,  must  be  strictly 
i.  The  language  of  the  act  being  so  doubtful  and  its 
I  insufficient,  the  interpretation  must  be  in  favour  of 
KJt  and  against  the  creation  of  any  such  new  jurisdic- 
hat  contended  for  on  the  part  of  the  Crown.  We  find 
erence  to  the  application  of  the  principle  in  the  judg- 
C,  J.  Kenyan,  in  the  case  of  Cate7'  vs.  Knight,  Durd.  and 
In  general  the  jurisdiction  of  the  superior  courts  is 
i  ousted  but  by  express  words  and  where  no  particular 
pointed  out  by  which  a  penalty  is  to  be  recovered,  the 
ng  must  be  by  action  in  the  superior  court." 
whether  this  forfeiture  could  be  enforced  under  a  pro- 
in  rem  in  the  admiralty,  or  by  any  other  proceeding  in 
r  superior  court,  it  is  unnecessary  to  discuss, 
ufficient  to  find,  and  it  is  clearly  obvious  from  the  lan- 
the  statute  and  the  authorities  and  other  references, 
mch  authority,  jurisdiction  or  power  has  been  conferred 
lagistrate,  or  can  be  inferred,  to  enable  him  to  adjudge 
t;ed  the  vessels  seized  under  the  circumstances  set  out 
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on  this  record ;  and  therefore  the  judgment  appealed  from  must 
be  set  aside  so  far  as  it  relates  to  such  forfeiture,  and  in  other 
respects  it  must  be  affirmed 

Mr.  Greene,  Q.  C,  for  the  Crown. 

Sir  W,  V.  Whiteway,  Q.  C,  and  Mr,  Scott,  for  the  defendants. 


GOEDON  V,  GORDON. 
1889,  Janxutry,    Hon.  Mr.  Justice  Littlb. 

Trespass— TitU^  Uninterrupted  occupation  far  twenty  years. 

The  plaintilTs  husband  h&d  thirty  years  previous  to  1889  caused  erections  to  be 
made  on  a  property  situate  at  Labrador,  aud  carried  on  business  there  from 
1857  to  1877.  That  after  the  death  of  her  husband,  plaintiff  leased  the  pro- 
(>erty  to  different  parties.  That  in  1833  the  defendant  committed  a  trespass 
by  taking  possession  of  the  property  and  holding  it  to' date  of  action.  The 
defence  set  up  was  an  uninterrupted  possession  and  occupation  of  the  property, 
prior  to  the  occupation  of  plaintiff's  husband,  for  over  twenty  years,  and  since 
then  that  plaintifTs  husband  and  other  occupiers  were  tenants  of  the  defen- 
dant. Considerable  conflict  of  testimony  appeared.  In  giving  judgment  for 
the  defendant,  the  court 

Held— That  a  stay  of  execution  would  be  granted  till  some  arrangement  could 
be  arrived  at  as  regards  compensation  for  the  erections  placed  on  the  property 
by  the  plaintiff,  on  the  grounds  that  defendant  was  at  fault  in  not  having  an 
agreement  for  such  valuable  property  reduced  to  writing. 

In  this  action  the  parties  (Julia  Gordon,  administmtrix  of 
the  estate  of  the  late  Samuel  Gordon,  and  Teresa  Gordon  aud 
Benjamin  Parsons)  dispensed  with  the  services  of  a  special  jury 
drawn  for  the  trial  of  the  cause,  and  agreed  to  submit  it  to  the 
hearing  and  decision  of  the  court. 

The  action,  though  nominally  one  for  an  alleged  trespass, 
involved  the  question  of  title  to  a  valuable  fishing-room  and 
property  situate  at  Deer  Island,  Chimney  Tickle,  Labrador. 

The  plaintiff  is  the  widow  of  the  late  Samuel  Gordon,  one  of 
the  sons  of  the  person  named  as  the  original  holder  of  the  fish- 
ing rights  attached  to  the  then  possession  of  the  locus  in  quo. 

From  the  evidence  of  the  plaintiff  it  appeared  that  plaintiff's 
husband  (the  late  Samuel  Gordon)  about  thirty  years  ago  pro- 
secuted the  fishery  from  Deer  Island,  and  subsequently  built 
up  stages  and  other  erections  on  the  western  part  of  it ;  that 
his  operations  were  of  a  very  extensive  character,  and  that  he 
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expended  a  large  amount  of  money  in  the  erection  of  the  stores, 
dwelling-house,  stages  and  wharf,  now  on  the  premises ;  that 
for  fully  thirty  years  her  deceased  husband  carried  on  a  "gene- 
ral planting  business"  in  the  fisheries  on  the  Labrador,  and  had 
during  that  time  John  Muun  &  Co.  as  his  supplying  merchants; 
that  from  1857  or  1858  he  continued  uninterruptedly  to  hold 
the  place,  land  and  room  in  question,  for  the  purposes  of  the 
fishery  and  his  trade  and  business  up  to  the  year  of  his  death, 
which  occurred  in  1877.  He  was  succeeded  by  his  son  Archi- 
bald, a  stepson  of  the  plaintiff,  in  the  possession  of  the  locus  in 
quo,  and  in  the  carrying  on  of  the  fishery;  that  Archibald  died 
in  May,  1878.  On  his  death  the  supplying  merchant  sent  an 
agent  down  to  Deer  Island  to  conduct  the  summer's  fishery  for 
the  benefit  of  the  plaintiff. 

During  the  lifetime  of  the  late  Samuel  Gordon  and  his  son 
Archibald,  the  late  George  Gordon  (defendant's  husband)  never 
to  the  plaintiff's  knowledge,  claimed  the  land  or  place  in  ques- 
tion, nor  was  she  aware  that  it  was  held  by  her  husband  other- 
wise than  as  absolute  owner  thereof ;  that  said  George  Gordon 
was  the  eldest  of  the  children  of  the  Siiid  late  Samuel  Gordon, 
sr.,  and  survived  plaintiff's  said  late  husband  Samuel  about  two 
or  three  years.  It  further  appeared  in  plaintiff's  evidence  that 
George  Gordon  first  claimed  the  premises  in  dispute  from  the 
plaintiff  after  the  death  of  said  Archibald.  In  1879  one  Ander- 
son hired  the  place,  as  stated  by  plaintiff,  from  her,  and  paid  as 
rent  ten  pounds  per  year  therefor,  which  was  credited  to  her 
in  account  at  Messrs.  Munn's,  and  so  continued  to  hold  the 
place  up  to  1883 ;  that  defendant  Parsons  at  one  time  applied 
to  her  to  rent  the  place,  but  subsequently  leased  it  from  the 
other  defendant,  and  that  he  now  occupies  the  place  under 
this  lease. 

This  statement  of  the  plaintiff  contains  the  gist  of  the  grounds 
on  which  she  relied,  and  in  support  of  it  witnesses  were  exam- 
ined. The  first  of  these  was  Robert  S.  Munn,  managing  partner 
of  the  firm  of  John  Munn  &  Co.  His  evidence  mainly  tended 
to  corroborate  the  preceding  statements. 


The  defence  relied  on  against  the  claim  of  the  plaintiff,  under 
these  circumstances,  was  comprised  in  the  assertion  of  an  unin- 
terrupted occupation  of  the  property  by  Geo.  Gordon  for  over 
20  yejirs  prior  to  Samuel's  occupation,  and  by  Samuel,  as  tenant 
to  George,  down  to  his  death,  and  subsequently  by  other  parties 
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as  tenants  up  to  tbe  present  proceedings.     And  in  support  of 
their  position  the  defendant's  ten  witnesses  were  examined. 

The  first  of  these  was  the  defendant,  Teresa  Gordon,  who  de- 
posed that  her  husband,  George  Gordon,  died  nine  years  ago ; 
that  he  had  for  fifteen  years  prior  thereto  discontinued  going 
to  Labrador ;  that  she  is  now  75  years  old,  and  had  accompa- 
nied her  husband  for  20  yeai-s  to  the  Labrador,  where  at  Deer 
Island,  he,  during  that  time,  prosecuted  the  fisheries ;  that  his 
father,  Samuel  Gordon,  who  died  50  years  ago,  earned  on  the 
fishery  at  and  from  Deer  Island ;  that  on  the  death  of  Samuel, 
sr.,  Geoi-ge,  his  eldest  sou,  paid  ofiF  an  indebtedness  of  his  father 
to  his  supplying  merchants,  Pack,  Goss  and  Friar,  then  of  Car- 
bonear,  and  remaining  thenceforth,  in  possession  of  the  family 
property  at  Mosquito,  and  now  occupied  by  defendant;  that 
George  immediately  thereafter  carried  on  the  fishery  from  Deer 
Island  and  erected  buildings  and  stages  on  both  sides  of  the 
land  now  in  dispute,  and  continued  to  use  and  occupy  these 
rooms  up  to  1859,  when  Samuel,  jr..  went  into  the  occupancy 
of  the  western  room  and  paid  his  brother  George  a  rent  there- 
for yeiirly,  not  in  cash,  but  in  kind  or  goods,  such  as  provisions, 
at  the  rate  of  ten  pounds  for  the  firat  year  and  twenty  pounds 
thereafter.  After  her  husband  had,  from  illness,  discontinued 
going  to  Labrador,  her  sons  continued  using  the  eastern  room. 
In  1879,  after  Samuel's  death,  she  received  rent  for  the  western 
premises  from  Anderson  and  from  one  other  person ;  she  re- 
ceived no  rent  from  the  plaintiff  or  from  Archibald  Goi-don  after 
Samuel's  death ;  she  lejised  the  place  subsequently  to  the  defen- 
dant, Parsons,  and  received  rent  therefor  from  him,  and  he  holds 
the  place  for  the  past  four  years  under  that  lease. 

William  Tapp  deposed  that  he  was  a  brother  in  law  of  Sam'U 
jr.,  and  George,  and  that  on  one  occasion,  in  his  shop,  he  and 
Charles  Pike  being  present,  the  late  Samuel  Grordou  entered 
into  an  agreement  with  George  Gordon  to  hire  the  fishing  pre- 
mises in  question  from  the  latter  for  ten  pounds  for  the  first 
year,  and  twenty  pounds  a  year  thereafter,  not  naming  any 
term  of  years.  This  was  about  thirty  years  ago ;  at  the  time 
Samuel  wasn't  in  possession  of  the  place,  but  went  there  in  the 
subsequent  year,  and  so  continued  prosecuting  the  fishery  there- 
from up  to  the  time  of  his  death.  The  Charles  Pike  spoken  of 
now  resides  in  Bonavista  Bay.  Witness  saw  the  defendant  re- 
ceive rent  for  this  place  from  Anderson,  who  occupied  it  after 
Samuel's  death. 
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In  the  foregoint;  evidence  it  was  found  that  considerable  dis- 
crepancy existed  in  statements  of  dates  of  occurrences  of  events 
of  importance  in  the  history  of  the  respective  claims  set  up,  but 
these  differences  will  not  be  found  to  aflFect  or  alter  the  order 
of  events  fixing  the  position  of  the  parties  towards  each  other 
and  in  their  relation  to  the  property  in  dispute. 

In  tracing  the  original  occupancy  of  the  Deer  Island  pro- 
perty, it  appears  that  a  document  l)earing  date  of  September, 
1808,  was  obtained  by  one  Samuel  Gordon  from  R.  Henry 
Muddle,  captain  of  his  Majesty's  ship  Speedy,  and  D.  Buchan, 
lieutenant  of  his  Majesty's  ship  Adonis,  and  surrogate.  This 
document  is  countersigned  and  approved  by  T.  Holloway,  the 
then  Governor  of  this  Colony.  By  it  foreigners  and  others  are 
warned  from  interfering  with  Gordon  in  the  fisheries  prosecu- 
ted by  him  from  that  island  This  is  subsequently  confirmed 
by  another  document  bearing  date  the  22nd  May,  1822,  and 
recites  that  Samuel  Gordon  had  carried  on  a  fishery  for  twenty 
years  at  Deer  Island,  and  *'  warns  all  persons  not  to  interfere 
with  or  interrupt  in  any  way  the  fishery  of  said  Samuel  Gordon, 
provided  he  arrives  on  the  spot  in  a  reasonable  time  for  com- 
mencing his  fishery,  &c.,  &c. 

These  documents  were  not  in  evidence,  nor  relied  on  as  an 
element  of  proof  of  title  or  claim  by  either  party,  but  were 
merely  used  in  tracing  the  history  of  the  disputed  property. 

No  real  question  of  law  appeai-s  to  be  involved  in  the  deter- 
mination of  these  opposing  claims ;  the  whole  matter,  therefore, 
rests  on  the  weight  of  testimony  given  in  support  of  the  re- 
spective positions  assumed  by  the  litigants.     Before  briefly  re- 
ferring to  that  testimony,  it  is  important  to  again  observe  that 
beyond  the  mere  claim  for  damages  for  a  trespass  is  the  para- 
nioiint  claim  for  the  possession  of  the  property  and  the  removal 
of  the  defendant  therefrom.     The  plaintifi*  must  therefore  rely 
on   the  strength  of  her  own  title  and  assume  the  burthen  of 
proof  in  order  to  secure  a  judgment  in  her  favor.     In  all  such 
cases  great  difficulty  naturally  arises  in  endeavouring  to  arrive 
at  a  satisfactory  solution  of  claims  so  long  standing  over,  par- 
ticularly when,  as  in  this  instance,  the  evidence  mainly  rests 
oil  the  accuracy,  or  otherwise,  of  the  statements  of  witnesses 
who  speak  from  memory  of  conversations  and  events  occurring 
twenty  or  thirty  years  ago,  and  having  at  the  time  no  marked 
interest  or  importance  to  them. 

The  difficulty,  however,  has  to  be  dealt  with,  and  from  a  care- 
ful analysis  of  the  evidence  such  material  facts  must  be  ascer- 
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tained  as  may  safely  lead  one  to  form  a  just  determination  on  the 
issue  raised  on  the  record  and  on  the  merits  of  the  respective 
claims. 

Returning  to  the  claim  of  the  plaintiff,  which  counsel  vigo- 
rously contended  had  been  sufficiently  established  by  the  evi- 
dence, we  find  that  in  the  year  1858  or  1859  her  late  husband 
entered  into  the  possession  of  this  property  at  Deer  Island ; 
that  he  continued  uninterruptedly  to  occupy  and  use  it  for  fish- 
ing purposes  and  the  carrying  on  of  his  trade  and  business  up 
to  the  time  of  his  death  in  1877 ;  that  such  possession  was  con- 
tinued for  one  year  further  by  the  son  Archibald,  and  on  his 
death,  in  the  exercise  of  the  same  right  and  title,  the  plaintiff 
retained  possession,  through  the  occupancy  of  her  tenant  Ander- 
son, down  to  the  year  1883. 

At  this  time,  it  would  appear,  the  defendant  committed  the 
alleged  trespass  by  taking  possession  of  the  premises,  and  has 
up  to  the  present  continued  in  the  occupancy  thereof.  Samuel 
Gordon,  the  younger,  had  been  in  the  occupancy  of  this  place 
some  thirteen  or  fourteen  years  before  his  intermarriage  with 
the  plaintiff,  and  she  may  not  therefore  be  in  a  position  to 
speak  of  her  own  knowledge  of  matters  occurring  in  connection 
with  the  property  prior  to  her  marriage.  Still,  it  may  be  con- 
sidered as  remarkable,  that  during  the  six  or  seven  years  of 
their  married  life  she  heard  nothing  of  this  claim,  and  that,  in 
like  manner,  her  witnesses  were  not  aware  of  its  existence. 
There  would  be  clearly  established,  from  the  evidence,  a  title  by 
occupancy,  in  the  plaintiff,  in  her  representative  character,  ac- 
quired by  and  through  the  eighteen  or  nineteen  years  of  unin- 
terrupted possession  of  the  place  by  her  late  husband,  and  ^he 
five  or  six  years  by  Archibald,  on  her  behalf,  and  by  her  ten- 
ant. There  is  also  advanced  a  reasonable  inference  that  may 
be  dmwn  from  such  evidence  in  support  of  the  proposition  of 
absolute  title  by  occupancy.  It  is  asked,  would  Samuel  have 
placed  such  valuable  erections  on  the  land  if  he  had  the  place 
on  hire  or  held  under  such  a  precarious  tenure  as  that  set  up 
on  the  defence  ? 

And  that  the  silence  of  those  preceding  the  defendant,  whilst 
such  permanent  and  expensive  buildings  were  being  erected, 
should  also  be  regarded  as  negativing  the  existence  of  any 
hiring  on  such  an  agreement  as  that  set  up. 

However,  turning  again  to  the  other  side,  we  are  met  with 
the  positive  assertion  of  a  claim  of  occupancy  and  user  of  both 
sides  of  the  Deer  Island  property  by  George  Gordon  from  the 
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time  of  the  death  of  his  father,  fifty  years  ago,  up  to  the  alleged 
hiring  of  one  side  of  the  island  or  the  land  in  question,  to  Sam'l,. 
and  subsequently  thereto,  the  continued  occupancy  of  the  other 
side  by  George  and  his  sons  and  others,  under  or  with  him. 
Geoi-ge's  entry  on  all  of  the  property  owned  by  his  father  may 
have  been,  as  stated  in  evidence,  by  reason  of  his  having  paid 
ofif  the  claims  held  by  Pack,  Goss  and  Friar,  against  the  father  ^ 
but  as  to  the  claim  said  to  have  been  advanced  by  him  as  the 
eldest  son,  there  could,  as  a  matter  of  course,  be  nothing  in  that, 
as  all  the  children  in  cases  of  the  father's  intestacy,  were  equally 
entitled  to  share  in  his  estate. 

In  this  action  neither  party  appears  to  claim  through  any 
rights  Gordon,  sr.,  may  have  had  to  the  Deer  Island  property. 

When  George  became  physically  unable  to  prosecute  the 
fishery,  his  son  continued  there  on  the  east  side,  and  Samuel 
occupied  the  western  room.  Now  this  entry  and  occupation  on 
the  part  of  the  latter  is  alleged  to  be  under  and  by  virtue  of  an 
agreement  or  understanding  entered  into  between  the  brothers 
for  the  payment  of  an  annual  amount  by  way  of  rent  by  Samuel, 
It  is  obvious  that  if  Samuel  entered  into  possession,  subject  to 
any  such  condition,  and  that  he  continued  to  recognize  the 
relationship  thus  created,  his  holding  or  occupation  would  not 
be  adverse  to  that  of  George's  claim,  and  would  not  confer  on 
the  present  plaintiff  the  absolute  right  to  the  property  which 
she  asserts  in  this  action. 

We  have  nothing  whatever  on  the  one  side  about  this  agree- 
ment or  understanding,  or  about  a  claim  for,  or  payment  of  rent, 
beyond  Mr.  Munn's  statement  of  rent  being  paid  by  Anderson 
to  the  defendant.  Whereas,  on  the  other  side,  we  have  the 
positive  swearing  of  the  defendant  herself,  and  equally  positive 
evidence  of  Wm.  Tapp,  of  the  particulars  of  that  arrangement. 
We  have  Davis'  statement  that  he  had  paid  rent  for  this  place 
to  George  Gordon,  and  that  subsequently  Samuel  informed  him 
he  was  going  to  hire  it  from  George ;  that  some  time  after  Sam'l 
had  taken  possession  he  knew  him  to  have  paid  the  rent. 

Then,  during  Anderson's  five  or  six  years  occupation,  it  is 
abundantly  shown  that  he  paid  the  defendant  rent  therefor ; 
and  lastly,  we  find  the  defendant  and  her  son,  after  the  place 
was  vacated  by  Anderson,  taking  possession  and  leasing  the 
property  to  the  co-defendant.  Parsons. 

Under  such  circumstances  it  must  be  clearly  apparent  that 
the  weight  of  evidence  is  against  the  plaintiff,  and  I  am  con- 
strained to  decide  against  her  claim  in  this  action ;  but  in  view 
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of  the  uncertainty  in  the  statement  of  the  terms  under  which 
the  property  was  to  be  held,  their  being  an  absence  of  any  men- 
tion of  the  length  of  time  or  number  of  years  it  was  so  to  be 
held  by  Samuel,  it  would  be  manifestly  inequitable  that  he  or 
those  in  succession  to  him  should  be  turned  out  of  possession 
at  the  Ciiprice  of  the  other  party  without  entering  into  some 
arrangement  as  to  the  buildings  and  other  erections  placed  on 
property  by  Samuel  and  those  claiming  under  him. 

The  rent  being  all  paid  up  and  that  claim  satisfied,  an  imme- 
diate removal  or  ejection,  without  previous  notice,  would  also 
mean  the  confiscation  of  the  buildings  and  improvements  that 
might  have  been  so  erected  and  remained  on  the  property  up  to 
the  time  of  the  entry.  Both  parties  were  equally  at  fault  in 
not  having  the  terms  of  their  agreement  relating  to  such  valu- 
able property  defined  and  reduced  to  writing.  Probably,  as 
between  brothers,  such  particularity  may  not  have  been  regarded 
as  requisite ;  but  we  have  here  the  consequence  of  such  neglect, 
and  it  is  right  that  no  unfair  advantage  be  permitted  to  be  ex- 
cised by  one  over  the  other  under  the  circumstances. 

To  save  further  litigation  and  costs,  I  consider  the  parties 
should  arrive  at  some  undei*standing  as  to  compensation  for  the 
buildings  on  the  place  or  for  their  removal ;  and  to  afford  time 
to  enable  them  to  do  so,  I  shall  order  the  stay  of  execution  on 
the  judgment  to  be  entered  herein  in  favor  of  defendants. 

Mr.  Emerson  and  Mr,  Wood  for  plaintifi*. 
Mr,  Scott  for  defendants. 
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1889,  Januai-y,    By  the  Court. 

Praeiiee^Contraet^Counter-daim^Time  allowed  to  prosecute— Hule  to 
dismiss  or  strike  out. 

The  Newfoundland  Railway  Company  had  succeeded  in  an  action  againHt  the 
Newfoundland  Government  in  obtaining  a  judgment  for  annual  subsidies  and 
grants  of  land  attaching  to  each  five-mile  section  of  road  complete<L  On 
appeal  to  Privy  Council,  the  Government  was  a(\judged  the  right  to  counter- 
claim for  damages  for  breach  of  contract.  The  Government  proceeded  to 
take  evidence  to  substantiato  their  counter-claim.  Meanwhile  the  annual 
subsidies  were  tied  up,  pending  the  judgment  on  the  counter-claim.  The 
Com}muy  moved  that,  as  a  reasonable  time  had  been  allowed  to  the  Govern- 
ment to  establish  their  counter-claim,  and  they  having  failed  to  bring  it  for- 
wanl,  that  it  be  stricken  out. 

Held— That  all  arrears  of  subsidy  be  paid,  and  all  that  may  accrue  till  final 
adjudication,  and  that  the  motion  to  strike  out  counter-claim  be  disallowed. 

This  matter  comes  before  us  at  this  time  in  the  form  of  a 
motion  to  dismiss  or  strike  out  the  counter-claim  in  the  first 
suit,  and  for  leave  to  take  the  petition  pi'o  con/esso  in  the 
second  suit.  The  limit  given  last  July  to  tlif»  defendant  Gov- 
ernment to  be  prepared  for  adjudication  was  the  8th  instant. 

Commissions  to  take  evidence  in  various  quarters  have  since 
been  issued  on  the  part  of  the  defendants,  but  little  progress 
has  been  made  with  any  of  them,  and  the  attorney  general  has 
tiled  an  elaborate  affidavit  to  account  for  the  delays  and  want 
of  progress,  and  to  justify  further  extension  of  time  for  getting 
up  the  defence. 

The  defendant  Government  appears  also  to  have  discovered 
that  a  survey  of  the  country  over  which  the  projected  line  of 
railway  has  not  been  built,  is  a  necessary  preliminary  to  ol)- 
taining  accurate  and  sufficient  evidence  to  sustain  the  counter- 
claim set  up  by  it,  as  an  answer  to  the  payment  of  the  subsidies 
due  upon  the  completed  portion  of  the  line. 

The  attorney  general  takes  the  position  that  an  appetil  to  the 
legislature  for  authority  and  approval  will  be  necessary,  before 
undertaking  the  cost  of  such  a  certainly  expensive  means  of 
obtaining  proof,  in  aid  of  an  uncertain  and  speculative  claim. 

Under  such  circumstances  the  court  would  not  be  justified 
in  longer  tying  up  any  part  of  the  subsidies  which  have  accrued 
due,  and  the  arrears  upon  which  now  amount  to  $67,500  with 
interest  at  five  per  cent.  At  the  same  time,  we  do  not  see 
what  good  purpose  can  be  served  by  at  present  striking  out 
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the  counter-claim,  with  these  commissioiis  to  take  evidence 
granted  and  outstanding,  and  some  evidence  already  taken,  in 
view  of  possible  proceedings  de  novo,  in  which  the  defendants 
would  become  plaintiffs.  The  better  course  is  to  allow  the 
counter-claim  to  stand  upon  the  pleadings  and  be  followed  to 
final  adjudication. 

In  this  \iew  therefore,  we  recommend  that  the  arrears  of 
subsidies  be  paid,  with  interest  at  five  per  cent.;  that  the  Attor- 
ney general  undertake  that  such  others  as  may  accrue  due  before 
the  final  adjudication  shall  be  paid ;  that  the  motion  to  strike 
out  the  counter-claim  be  disallowed,  and  that  any  future  motion 
for  promoting  the  hearing  of  the  cause  shall  take  the  form  of 
one  for  publication  i>f  evidence,  to  be  made  at  the  discretion  of 
either  party. 

This  suggestion  having  been  accepted  by  both  parties,  as  the 
most  prudent  and  satisfactory  mode  of  dealing  with  the  cause 
in  its  present  stage,  let  a  rule  go  accordingly,  and  let  the  plain- 
tiffs have  their  costs  of  this  proceeding. 

Mr.  Kent,  Q,  C,  for  plaintiffs. 

Attoranf  General  (Sir  James  S.  Winter),  Mr.  McXeily,  Q.  C, 
and  Mr.  Euierson,  for  defendants. 


QUEEN  r.  PARNELL. 
1S89,  February.     By  the  Corirr. 

Pmctice—Mvrder^Trial — Motion  /or  pi»stponemenL 

I>uriL^  a  >{i«r<.bl  term  of  the  Supreme  Coart  holden  for  sjiecuJ  basiDess  a  true 
>iiU  xra>  found  against  the  accused.  Upon  application  for  postponement  of 
trial  on  several  grounds,  the  court 

/ff/</— TLat  it  being  a  special  term  was  sufficient  to  concede  to  the  motion  for 
post;<onement.  Want  of  time  to  prepare  defence,  absence  of  witnesses,  and 
illne^^  of  atvuseil,  are  good  grounds  why  the  Crown  should  not  forte  accnsed 
to  triaL 

In  this  case  the  accused  has  been  indicted  only  within  the 
present  week  for  the  wilful  murder  of  Archibald  Sillars.  The 
taking  of  the  deposition  upon  which  the  accused  was  committed 
fcir  tml,  appears  to  have  occupied  from  the  30th  November  to 
the  9th  of  January.    This  is  a  special  term,  out  of  the  ordinary 


QUEEN  r.  PARXELL.  403 

course.  There  would,  under  ordinary  circumstances,  have  been 
no  sitting  of  this  court  for  the  trial  of  criminal  cases  until  May 
next.  Counsel  for  the  accused  apply  for  postponement  of  the 
trial  over  the  term,  upon  the  grounds  that  there  has  been  no 
sutficient  time  for  receiving  instructions  and  preparing  for  the 
defence ;  that  public  feeling  is  just  now  much  excited ;  that  the 
state  of  health  of  the  accused  is  such  that  neither  physically 
nor  mentally  is  he  in  a  fit  condition  to  prepare  his  defence  and 
instruct  his  counsel ;  and  that  it  is  improbable  that  he  would., 
just  now,  be  able  to  undergo  a  lengthy  trial  as  this  is  certain 
to  he ;  and  that  a  material  witness  for  the  defence  is  now  ab- 
sent, and  is  believed  to  be  in  the  United  States. 

We  t-ake  the  Attorney  general  in  i-eply  to  admit  that  it  is 
difficult  to  resist  this  application  if  the  statements  be  true,  but 
that  they  are  very  indefinitely  put.  Moieover,  the  Attorney 
general,  in  a  very  temperate  and  becoming  spirit,  .ivows  that 
there  is  no  desire  upon  the  part  of  the  Crown  to  force  the  lic- 
ensed to  a  trial  for  which  it  may  be  reasonably  believed  he  is 
unprepared,  or  which  he  may  just  now  be  unlit  to  bear;  and, 
he  observes,  that  in  the  interest  of  public  justice  it  would  be 
unwise  to  enter  upon  a  prosecution  during  which  the  prisoner 
might,  from  his  impaired  state  of  health,  break  down. 

We  think  that  in  face  of  the  fact  that  this  is  a  special  and 
unusual  term,  it  would  be  sufficient,  in  the  absence  at  least  of 
serious  prejudice  to  the  prosecution,  that  this  motion  should 
be  made  to  be  conceded ;  but  in  view  of  some  of  the  circum- 
stances, an  ample  case  has  been  made  out  for  present  postpone- 
ment, but  for  what  length  of  time  we  now  offer  no  opinion. 

In  acceding  to  this  application,  we  desire  it  to  be  understood 
that  the  allegation  of  excited  public  feeling  is  one  to  which  we 
would  not  be  disposed  to  yield,  as  we  cannot  believe  it  exists 
to  the  extent  of  prejudicing  the  fair  trial  of  the  accused. 

A  reason  which  must  under  any  circumstances  have  weighed 
with  the  court  is  the  short  remainder  of  the  present  term,  which 
is  probably  quite  inadequate  for  the  purposes  of  the  lengthy 
trial  which  the  voluminous  depositions  alone  seem  to  predict.  * 

Let  the  trial  of  this  case  be  postponed  until  the  next  jury 
term  of  this  court. 

AUarney  General  (Sir  J.  S.  WirUer)  and  Mr,  G.  H.  Emer&on 
for  the  Crown. 

J/r.  B.  McNeUy,  with  Mr,  Kent,  Q.  C,  and  J/r.  A.  IT.  Mc- 
Neily,  Q.  C,  for  accused. 


404  FLOOD  V,  CHANOEY,  Admr. 

1889,  Febniary.    Little,  J.;  Pinsent,  J. 

Pmctice—Xeto  TVial— Landlord  and  Tenant— Covenant  for  reneuxU  where  there  U 
a  condition  precedent — Holding  over — Inereaeed  Rent, 

A  lease  of  a  hoaae  was  granted  in  1847  for  a  term  of  40  years.  In  1859,  an  exten- 
sion of  ten  years  was  granted,  in  consideration  of  the  lessee  erecting  substantial 
stores  in  the  rear  of  house  leased.  At  the  end  of  the  40  years  the  lessor  gave 
notice  of  an  increased  runt,  regarding  the  lease  then  as  terminated,  on  the 
grounds  that  the  stores  ha*l  not  been  erected. 

'  Z/eW— Tliat  the  performance  of  the  covenant,  to  build  was  a  condition  precedent 
to  the  lessees  having  a  renewal.  The  covenant  was  not  a  demise,  in  preaentu 
Having  had  notice  of  the  increased  rent  the  lessee  mnst  be  held  to  havt«  ac- 
quiesced with  the  new  pro]X)sal  and  was  bound  to  ))ay  the  increased  rent. 

The  proceedings  in  this  cause  were  initiated  by  a  writ  of 
summons  being  issued  in  the  name  of  the  plaintiff,  John  D. 
Flood,  against  the  defendant,  to  recover  the  sum  of  twelve  hun- 
dred dollars,  being,  as  appears  by  the  bill  of  particulars,  for  one 
and  a  half  year's  rent  of  certain  land  on  the  south  side  of  water 
street  The  declaration  contained  the  common  counts  in  as- 
sumpsit for  money  payable  for  the  use  of  this  messuage  of  land, 
and  the  defendant  met  this  claim  at  first  by  the  plea  of  general 
issue  only.  This  was  the  state  of  the  record  when  the  cause 
was  about  to  be  subiuitted  to  trial  before  a  special  jury,  when 
on  motion  of  defendant's  counsel,  he  was  permitted  to  tile  addi- 
tional pleas.  Under  the  first  of  these  an  amount  of  Soll.55 
was  paid  into  court,  sufficient,  as  alleged  to  satisfy  plaintiffs 
claim ;  and  the  second  plea,  upon  equitable  grounds,  set  out, 
that  by  an  indenture  of  lease,  dated  the  30th  of  March,  1847, 
the  then  h^gal  representative  of  John  Flood,  plaintiff's  father, 
demised  and  leased  to  Siimuel  Knight  the  land  and  premises  in 
question,  fm*  a  term  of  forty  years  from  the  first  of  May,  1847, 
at  a  rent  of  £45  stg.,  per  annum,  and  that  on  the  27tli  August, 
1830,  the  phiintifl*  in  this  action  and  one  Wm  G,  Fhxid,  being 
the  owners  of  the  land,  in  consideration  of  the  lessee  erecting 
substantial  stores  of  brick  or  stones  in  the  rear  of  tlie  dwelling- 
house  built  by  him  on  the  Siiid  land,  they  agreed  to  crtrwl  the 
term  of  (Iif  '"i'fut  lease  for  ten  years  further.  The  plea  further 
set  out  in  sul>stance,  that  in  accordance  with  the  terms  of  this 
memorandum  of  agreement,  the  lessee  did  erect  substiintial 
stores  of  brick  upon  the  said  land  in  rear  of  the  dwelling-ho\ise ; 
but  that  tlie  plaintiff,  in  fraud  of  the  agreement,  refusetl  such 
extension,  and  notified  defendant  that  he  would  claim  rent  from 
him  at  tlie  late  of  SSOO  per  annum  from  the  fii-stof  ilay,  1887, 
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lieing  the  termiiuition  of  tbe  said  original  term.  The  defendant 
averred  his  willingness  to  continue  to  pay  the  rent  !it  the  rate 
reserved  by  the  lease  for  the  extended  term,  and  claimed  to  be 
entitled  to  have  from  the  plaintiff  a  specific  performance  of  the 
said  agreement  for  the  extension  of  the  term  so  granted. 

The  plaintiff  denied  the  sufficiency  of  the  amount  so  p>iid  into 
court,  to  meet  hi.s  claim,  and  alleged  that  there  had  not  been  a 
fulfilment  of  the  conditions  of  the  agreement  to  entitle  the 
defendant  to  the  extension  claimed. 

Under  this  new  aspect  of  the  cause  presented  by  the  plead- 
ings as  amended,  widely  different  issues  were  raised  than  ap- 
peared on  the  record  when  the  case  was  called  for  trial.  In 
view,  then,  of  this  changeil  position  of  the  pleadings,  and  the 
probability  of  the  present  action,  if  persisted  in  as  it  stood, 
failing  in  satisfactorily  terminating  the  contentions  substan- 
tially in  dispute, — counsel  assented  to  have  submitted  to  the 
consideration  and  decision  of  the  jury  the  question  of  tlie  suffi- 
ciency of  the  stores  so  erected  by  the  lessee  in  fulfilment  of  the 
condition  on  which  the  extension  of  the  term  was  alleged  to 
have  been  granted.  It  being  also  armnged  and  agreed  on  that 
a  rule  would  be  granted  defendant  embodying  the  grounds  to 
be  lelied  on  in  a  motion  for  a  non-suit,  so  that  the  legal  and 
equitable  claims  advanced  by  the  parties  might  be  submitted  on 
argument  for  the  final  judgment  of  the  court,  and  the  jnesent 
claim  for  rent  should  remain  in  abeyance  until  sucli  judgment 
should  be  pronounced. 

The  piirties  thereupon  proceeded  with  their  evidence  in  sup- 
port of  their  lespective  contentions  on  this  single  issue,  and  the 
jury  liaving  heard  it  and  viewed  and  carefully  insijected  the 
structures  so  erected,  found  their  verdict  in  favour  of  the  plain- 
tiff, and  **  that  the  buildings  were  not  subsUintial  brick  or  stone 
according  to  the  terms  of  the  memorandum  on  the  lease." 

Subsequently  the  defendant  took  out  his  rule  of  the  follow- 
ing purport : — "  That  judgment  of  non-suit  be  entered  herein  or 
that  judgment  l)e  entered  for  the  defendant  on  the  gronndi?, 
first,  that  the  further  term  or  extension  of  ten  yeara  granted  by 
the  memorandum  endorsed  on  the  lease  became  vested  in  the 
lessee  immediately  upon  the  execution  thereof;  second,  that 
under  the  equitable  plea  and  the  evidence  the  defendant  would 
be  entitled  to  an  injunction  to  restrain  the  plaintiff  from  pro- 
ceeding, and  to  the  specific  performance  of  agreement  so  set 
forth  in  the  memomndum,  &c..  &c  The  grounds  of  this  rule 
were  very  fully  treiited  and  j)articularly  gone  into  on  tlie  lengthy 
and  searching  argument  had  thereon  before  the  court. 
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After  having  carefully  reviewed  the  authorities  and  consider- 
ed the  arguments  relied  on  by  counsel,  it  is  appai-ent  that  the 
decision  sought  for  at  the  hands  of  the  court  must  be  based  on 
a  construction  to  be  applied  to  the  agreement  or  memorandum 
of  the  lessors,  and  on  the  statements  in  evidence  developed  at 
the  trial  and  these  set  out  on  the  pleadings. 

As  stated,  the  memorandum  bears  date  the  27th  of  August, 
1859,  and  is  only  executed  by  the  deceased  William  Flood  for 
himself  and  the  present  plaintiff,  but  being  endoi-sed  on  the 
lessee's  side,  or  part  of  the  le^ise,  it  has  remained  in  his  posses- 
sion up  to  the  present  It  was  stated  in  evidence  that  the 
plaintiff  up  to  1879  was  not  aware  of  the  existence  of  this 
memorandum  so  drawn  and  executed  by  his  late  brother. 

It  may  be  observed  tliat  in  the  ori^^inal  lease  there  is  a  pix)- 
vision,  as  set  out  in  the  plea,  for  building  a  dwelling-house  by 
the  lessee  on  the  demised  land ;  the  lease  also  contains  the  usual 
covenants,  and  provides  for  the  right  of  re-entry  of  the  lessor 
on  breach  of  any  covenant  by  the  lessee. 

All  of  the  conditions  and  covenants  of  this  original  lease 
appear  to  have  been  fulfilled,  and  no  question  or  dispute  arose 
between  tlie  parties  until  1879,  when  it  would  appear  from  the 
testimony  of  Mr.  Dryer,  the  agent  and  attorney  for  the  plaintiff, 
an  application  was  made  by  the  lessor  for  an  extension  of  the 
term  of  years  under  the  old  lease.  The  lessee,  when  in  England, 
where  the  lessor  resides,  personally  negotiated  with  him  for  the 
extension,  but  without  success,  because,  as  it  is  now  stated  in 
evidence,  of  the  lessee's  failure  to  erect  stores  in  compliance 
with  the  conditions  on  which  the  extension  was  said  to  have 
been  promised. 

On  turning  then  to  the  basis  on  which  these  conflicting  claims 
are  supposed  to  rest,  we  find  on  this  agreement  the  intentions 
of  the  parties  thus  plainly  expressed,  that  in  consideration  of 
the  within  named  lessee  erecting  substantial  stores  of  brick  or 
stone  *  *  *  *  ^ve  agree  to  extend  the  within  term  for 
ten  years,  &c.,  &c. 

This,  as  observed,  was  endorsed  on  the  original  lease,  and  as 
contended  for  by  counsel,  should  form  ptirt  thereof  and  be  in- 
corporated therewith. 

Xow,  what  meaning  are  we  to  attach  to  these  words  in  order 
to  gather  therefrom  the  intention  of  the  parties.  Do  these 
words,  "  In  considemtion  of  the  lessee  erecting,"  &c,  sustain  the 
veiew  or  interpretation  advanced  by  the  plaintiff,  and  are  they 
to  be  taken  as  imposing  a  condition  pi'ecedent  on  the  lessee 
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before  entitling  him  to  the  right  to  claim  the  concession  to  be 
made  by  the  lessor,  namely,  the  enjoyment  of  the  ten  years  here 
referrecl  to  as  the  extended  term,  or  is  the  language  or  words 
Alike  open  to  the  construction  sought  to  be  imposed  on  them 
by  the  defendant  that  the  agreement  operates  as  a  present 
demise,  vesting  the  tenn  at  that  instant  in  him  and  leaving  it 
optional  with  him  to  build  the  store  at  any  time  during  the 
<!urrency  of  the  term.  I  fear  the  plain  grammatical  construc- 
tion of  the  words  and  natural  meaning  to  be  placed  on  such 
language  must  lead  one  to  adopt  the  interpretation  relied  upon 
by  the  plaintiff,  that  the  building  being  erected,  the  lessee  would 
be  entitled  to  the  term.  The  words  do  not  point  to  the  act  as 
subsequently  following  on  the  vesting,  but  to  the  consideration 
being  performed,  thereupon  the  lessee  would  become  entitled  to 
have  the  benefit  of  the  extension :  but  the  position  of  the  parties 
in  this  particular  is  measurably  determined  and  placed  beyond 
speculation  or  doubt  by  the  equitable  plea  wherein  it  is  avow- 
'^ly  contended  that  there  was  a  full  and  sufficient  compliance 
with  the  agreement,  and  the  consideration  had  been  made  good  ; 
in  effect  that  the  lessee  had  erected  the  stores  agreed  on  and 
that  his  covenant  was  complied  with.  Thus,  it  would  follow, 
whether  it  were  a  condition  precedent  or  subsequent  was  now 
of  no  importance,  as  the  act  resulted  in  a  full  compliance  as 
called  for  by  the  agreement. 

But  further  contention  on  the  point  and  on  this  first  ground 
of  the  rule  appear  to  be  met,  as  already  stated,  by  the  finding  of 
the  jury.  The  proposition  of  the  defendant  or  his  claim  in  this 
particular  does  not  appear  to  have  been  made  sufficiently  clear 
to  the  minds  of  the  jury,  who  under  the  evidence  found  that 
this  condition  has  not  been  fulfilled.  It  then  results  that  if  the 
terms  of  the  memorandum  be  viewed  in  the  light  contended  for 
by  the  defendant  and  be  incorporated  with  the  terms  of  the 
original  lease,  there  would  be  such  a  breach  of  covenant  as 
would  work  a  forfeiture  of  the  term  and  warrant  the  plaintiff 
in  availing  of  his  right  of  re-entry  under  the  stipulations  con- 
tained in  his  lease.  But  the  defendant  under  his  plea  claims 
that  here  there  is  no  such  forfeiture ;  that  he  may  yet  make 
^ood  the  erection  and  be  entitled  to  demand  and  to  have  from 
plaintiff  a  specific  performance  of  that  agreement. 

Whilst  we  fully  appreciate  the  expression  that  the  law  abhors 
A  forfeiture  we  must  not  forget  that  the  legal  rights  of  parties 
are  all  we  have  to  deal  with.  The  facts  being  ascertained  we 
have  merely  to  apply  these  principles  of  law  and  decisions  laid 
down  for  our  guidance  under  such  circumstances. 
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From  the  many  authorities  aptly  cited  by  counsel  we  find  iu 
the  case  of  Rankin  v$.  Lay,  6  b.  jwnst,  p.  685,  it  is  stated,  inter 
alia/inXXiQ  judgment  of  the  Lord  Chancellor:  ''If  there  has 
been  a  breach  of  the  agreement,  and  if  there  has  been  what 
would  have  amounted  to  a  breach  of  the  covenants  which  ought 
to  have  been  introduced  into  the  lease  had  it  been  granted, 
which  would  have  worked  a  forfeiture,  and  that  is  clearly  made 
out,  then  that  is  an  answer  to  the  bill,  and  specific  performance 
should  not  be  decreed."  And  in  Saunders  vs.  Pope,  11  ve.  282, 
we  find  further  reference  made  to  the  subject  of  such  relief  in 
the  following  terms:  "The  distinction  has  been  taken  that 
relief  may  be  had  against  the  breach  of  a  covenant  to  pay  money 
at  a  given  day,  but  not  where  anything  else  is  to  be  done.  In 
such  crises  the  law  having  ascertained  the  conduct  and  the  rights 
of  the  contracting  parties,  a  court  of  equity  ought  not  to  inter- 
fere." In  Wood/alls,  i.  &  T.,  at  p.  303,  it  is  succintly  stated 
that,  "  The  result  of  the  modern  cases  appears  to  be  that  acci- 
dent and  surprise  afford  the  only  instances  in  which  relief  will 
be  given,  and  that,  the  fact  that  a  landlord  gains  ever  so  large 
an  improved  value  by  insisting  on  the  forfeiture  is  not  to  be 
taken  into  account"  The  same  principle  may  be  found  in  Joh 
vs.  Banister,  2  Kay  &  J.,  37^,  and  also  given  in  foot  note  p.  468, 
Fry  on  Specific  Performanu. 

In  this  last  case  there  was  a  lease  for  21  years,  renewable  on 
the  written  request  of  the  lessee  for  21  years  additional,  and  so 
on  from  time  to  time  the  renewal  was  to  be  made,  provided  the 
houses  on  the  land  were  kept  in  repair,  (fee. ;  there  were  the 
usual  covenants  to  keep  in  repair,  &c.,  and  the  right  of  re-entry. 
The  lessee  expended  large  sums  of  money  in  building  houses  on 
the  land ;  some  months  before  the  expiry  of  the  second  term  of 
21  years  the  lessee  gave  notice  that  he  would  require  a  renewal. 
At  that  time  one  of  the  houses  was  much  out  of  repair,  and  the 
lessee  allowed  it  to  remain  so  as  it  was  doubtful  whether  a  new 
lease  would  be  granted  because  of  a  breach  of  the  covenant  to 
insure ;  held  that  the  condition  precedent  for  a  renewal  was 
twofold,  a  request  in  writing  and  a  compliance  with  the  cove- 
nants ;  that  the  court  could  not  grant  an  injunction  to  the  lessee 
to  restrain  the  lessor  from  recovering  in  ejectment,  because  of 
the  lessee's  breaches  of  contract  in  not  repairing  within  a  rea- 
sonable time. 

In  Gregory  v.  Wilson,  9  Ha,,  683,  the  court  held  that,  as  the 
breaches  of  the  covenant  were  not  attributable  to  mistake  or 
accident,  and  .were  persisted  in,  they  were  wilful  and  ol>sti- 
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nate,  and  the  bill  for  relief  in  equity  was  dismissed.  Eefer- 
encc  might  also  be  made  to  Doe-dem  Mouston  vs.  Gladicin^ 
6,  2  B.,  p.  900,  and  Thompson  vs.  Guyon,  o  Zim.,  65 ;  Parker  vs. 
Taswell,  2  DeG,  &  J.,  559,  and  also  to  the  case  of  JVilliams  vs. 
Jones,  36  W,Rj  p.  573.  It  is  scarcely  necessary  to  accumulate 
references  on  the  principle  recognized  as  ruling  in  all  such  cases 
of  breach  of  covenant.  The  foregoing  show  the  general  drift  of 
the  current  of  authority,  and  we  find  that  even  under  the  deci- 
sions in  equity,  although  great  hardships  may  in  many  cases 
apparently  exist,  still  contracts  delibemtely  entered  into  must 
be  sustained,  and  the  obligations  arising  thereon  must  be  ob- 
served and  enforced  in  the  absence  of  any  colour  of  fraud  or 
unfair  dealing  between  party  and  party. 

We  find  in  this  instance,  and  from  the  surrounding  circum- 
stances, that  the  lessee  was  well  aware  of  the  position  he  held 
under  this  agreement,  and  assumed  to  himself  the  right  of  de- 
termining the  character  of  the  fabrics  he  was  obliged  to  erect 
on  the  land  so  held  by  him,  and  did  actually  put  up  these  stores 
before  the  commencement  of  the  extended  term,  and  maintiiined 
down  to  the  trial  that  they  were  of  the  character  agreed  on.  It 
has  been  found,  not  by  a  judge  in  equity,  but  by  a  special  jury,, 
who  might  under  the  circumstances  have  exercised  their  judg- 
ment, freed  from  any  hard  and  fast  lines  of  precedents  or  ruleS; 
in  support  of  his  contention,  if  the  evidence  had  afforded  them 
any  just  ground  for  doing  so.  The  breach  of  the  agreement  so 
found  is  obviously  not  attributable  to  mistake  or  accident,  and 
has  been  obstinately  persisted  in  down  to  the  present  on  the 
part  of  the  defence. 

Reference  has  been  made  to  the  statement  given  in  evidence 
of  the  effort  made  in  or  about  the  year  1879  to  obtain  an  ex- 
tension of  the  term ;  both  parties  would,  therefore,  appear  to 
have  been  aware  of  their  respective  positions,  and  instead  of 
adopting  measures  at  that  time  for  the  termination  of  the  dis- 
pute, they  allowed  it  to  drift  along  into  the  present  proceed- 
ings. It  was  then  known  what  objections  existed  and  nothing 
appears  to  have  been  done.  But  for  that  testimony  it  would 
otherwise  appear  that  the  lessors  had  acquiesed  in  what  was 
done  by  defendant  as  a  compliance  with  his  obligation  under 
the  agreement.  It  is  now  clear  and  beyond  question  that  there 
has  been  a  serious  failure  by  the  lessee  to  comply  with  his 
agreement,  amounting  to  a  breach  of  covenant,  and  which^ 
under  the  terms  of  his  original  lease,  would  work  a  forfeiture. 
In  my  opinion,  the  condition  annexed  to  the  extension  of  the 
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term  as  agreed  ou,  must  be  regarded  as  a  condition  precedent 
to  the  vesting  of  that  term ;  that  the  \&cy  substance  in  point  of 
time  of  the  agreement  was  the  erection  of  the  stores  as  stipu- 
lated for  by  the  parties.  I  also  consider  that  the  finding  of  the 
Jury  completely  dissipates  defendant's  claim  to  having  fulfilled 
that  condition,  and  there  being  such  a  breach  of  his  obligations 
he  consequently  has  disentitled  himself  to  the  consideration 
sought  for  and  to  the  order  for  specific  performance  asked  from 
this  court. 


Hon.  Mr.  Justice  Pinsent: 

This  is  an  action  for  the  recovery  of  $1,200  for  three  half 
year's  reiit  of  premises  on  the  south  side  of  Water  street. 

The  defendant  pleaded  "  never  indebted,"  and  afterwards  paid 
into  court  S311.55  as  sufficient  to  satisfy  the  plaintifiTs  claim; 
and  with  regard  to  the  difference  between  that  sum  and  the 
amount  sought  to  be  recovered  he  pleaded  equitably,  that  the 
deceased,  Samuel  Knight,  held  a  lease  from  the  plaintiff  for  a 
term  of  forty  years,  commencing  the  first  of  May,  A.  D.  1847, 
At  the  rent  of  forty-five  pounds,  stg.,  per  annum ;  that  after- 
wards, in  August,  1859.  the  plaintifT  agreed  to  extend  that  term 
by  ten  years,  in  consideration  of  Knight's  erecting  substantial 
stores  of  brick  or  stone  in  the  rear  of  the  dwelling  house  al- 
ready built,  and  the  plea  avei*8  tliat  Knight  did  erect  such  sub- 
stantial stores,  and  yet  the  plaintiff  refused  to  extend  the  term, 
and  has  wrongfully  required  to  be  paid  at  the  rate  of  S800  per 
annum  since  the  expiry  of  the  term  of  forty  years,  instead  of 
the  rent  reserved  by  the  lease. 

The  case  was  tried  in  the  last  term  before  Mr.  Justice  Little 
and  a  special  jury,  and  after  hearing  the  evidence  and  taking  a 
view  of  the  premises,  that  jury  found  "  for  the  plaintiff  Flood, 
that  the  buildings  are  not  substantial  brick  or  stone  according 
to  memorandum  on  the  lease." 

The  defendant  obtained  a  rule  nisi  for  a  new  trial  upon  points 
reserved  and  otherwise,  and  this  rule  was  heard  before  us  at 
the  close  of  the  last  term. 

The  original  lease  is  in  the  ordinary  form  of  building  lease, 
and  the  indorsement  made  upon  it  in  1859  is  as  follows :  '*  In 
consideration  of  the  within  named  lessee  erecting  sul)stantial 
stores  of  brick  or  stone  in  the  rear  of  the  dwelling  house  now 
occupied  by  him  and  built  on  the  land  herein  demised,  we 
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hereby  agree  to  extend  the  within  term  ten  yeiirs."    This  was 
signed  by  the  then  lessors. 

As  the  end  of  the  original  term  approached,  the  now  sole 
proprietor,  the  plaintiff,  in  April,  1887,  gave  Mr.  Knight  the 
following  notice  in  writing :  "  I  hereby  give  you  formal  notice 
that  the  rent  of  the  premises  situate  on  Water  street,  No.  173, 
now  in  your  possession  (and  the  lease  of  which  will  terminate 
on  the  last  day  of  the  present  month  of  April),  will  be  £200 
cy.  per  annum,  should  you  desire  to  occupy  said  premises  for 
another  year." 

Notwithstanding  this  notice  the  defendant,  and  since  his 
death  his  administrator,  have  continued  to  occupy  the  premi- 
ses, and  the  defendant  insists  that  the  lessee  is  subject  to 
nothing  more  than  the  original  rent  of  £45  stg. 

The  defendant  contends,  first,  that  Knight  fulfilled  the  con- 
dition which  entitled  him  to  an  extended  term  of  ten  years  at 
the  old  rent. 

The  learned  judge  reports  that  upon  this  point  he  is  quite 
satisfied  that  the  verdict  of  the  jury  is  correct,  and  I  have  every 
reason  to  concur  with  him.  The  defendant  says,  secondly,  that 
the  terms  of  the  endorsement  on  the  lease  amounted  to  a  then 
present  demise,  and  that  the  lessor's  remedy  would  be  upon  the 
covenant  or  undertaking  to  build,  for  a  breach  or  failure  in  its 
performance  by  the  lessee ;  and  he  contends,  moreover,  that  the 
condition  upon  which  the  extended  term  was  to  be  given  would 
be  satisfied  by  the  erection  of  the  required  buildings  within  any 
part  of  the  extended  term. 

Upon  the  first  of  these  positions  I  do  not  rej;;ard  the  endorse- 
ment upon  the  lease  as  a  demise  in  presenti,  but  as  an  under- 
taking to  grant  a  further  term,  in  fviuro,  upon  the  fulfillment 
of  certain  named  conditions  which,  upon  their  faithful  perform- 
ance, would  constitute  an  executed  consideration.  This  is  the 
construction  I  should  have  put  upon  it,  if  it  had  been  executed 
by  both  parties,  but  as  a  matter  of  fact  we  have  no  proof  of 
anything  but  the  unilateral  undertaking  of  the  lessor  endoi*sed 
upon  the'lessee's  counter-part  of  the  lease. 

But  if  we  were  to  suppose  a  demise  for  the  further  term  had 
been  executed  by  both  parties,  that  would  have  involved  a  cove- 
nant express  or  implied  upon  the  part  of  the  lessee,  to  erect,  by 
the  end  at  least  of  the  first  term,  buildings  of  the  character 
described  in  the  endorsement,  viz. :  substantial  buildings  of 
brick  and  stone. 

It  is  a  well  established  principle  that  equity  will  not  enforce 
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the  performance  of  that  which  if  already  granted  would  have 
become  liable  to  forfeiture,  although  where  there  is  a  substantial 
conflict  of  evidence  as  to  whether  a  breach  has  been  committed, 
the  court  will  sometimes  decree  un  ante-dated  conveyance  or 
lease  and  leave  the  parties  to  an  action  on  the  covenant. — 
(Lewis  vs.  Bond,  18  Beav.,  85 ;  BavJdn  vs.  Lay  Jurist,  X.  S.  6, 
p.  685.) 

In  tlie  case  of  Gregory  vs.  Wilsoii,  9,  Hare,  683,  specific  per- 
formance of  an  agreement  for  a  lease  was  refused  upon  the 
ground  that  there  had  been  such  defaults  as  to  insunincc  and 
repairs  as  would,  if  the  lease  Imd  been  executed,  have  amounted 
to  breaches  of  covenant  on  which  there  would  have  been  a  right 
to  re-enter,  the  Vice-Chancellor  remarking  in  the  courae  of  his 
judgment — 

*•  It  is  true  that  until  the  legiil  relation  is  created,  the  stipu- 
lated remedy  by  re-entry  can  not  l)e  made  available ;  but  it  is 
for  this  court  to  determine  whether  the  legal  relation  shall  be 
created  or  not,  and  surely  the  court  may  well  refuse  to  create 
it  if  it  is  satisfied  that  there  is  such  conduct  as  would  justify 
the  immediate  dissolution  of  it,  if  it  were  created." 

Croft  vs.  Goldsinid,  ^Ji  Beav.,  312,  in  which  specific  perform- 
ance was  refused  to  a  builder  who  had  failed  to  complete  within 
the  specified  time  buildings  which  had  been  put  up  by  him,  and 
upon  which  he  had  expended  large  sums  of  money,  and  Finch 
vs.  Underwood,  L.  R.,  2  Ch.  Div  310,  in  which  there  had  been 
a  breach,  but  not  a  serious  one,  of  the  covenant  to  repjiir,  are 
cases  in  point,  of  much  greater  hardship  with  regard  to  the 
lessee  than  that  upon  which  we  are  now  ptissing  judgment. 

In  Bast  in  vs.  Bidwell,  a  later  Cixse  from  L  B.,  8  Ch  p  238,  a 
lease  of  a  house  contained  covenants  by  the  lessee  for  piiymeut 
of  rent,  for  keeping  in  repair  and  painting  the  premises  at  fixed 
periods,  and  there  was  a  covenant  upon  the  part  of  the  lessor 
that  the  lessee  should  be  entitled,  on  giving  six  months*  notice, 
before  the  end  of  the  term,  to  have  a  further  lease  of  21  years 
"  upon  paying  the  rent  and  performing  and  observing  the  cove- 
nants" in  his  lease,  the  plaintiff  was  found  not  to  have  qompleted 
the  requisite  painting  and  repairs  by  the  time  of  the  expiry  of 
the  six  months*  notice,  and  the  court  held  that  the  plaintiff  was 
not  entitled  to  the  renewal. 

These  and  numerous  other  authorities  conclusively  demon- 
strate that  if  the  verdict  of  the  jury  in  this  action  was  (as  it 
appears  to  have  been)  fully  sustained  by  the  evidence,  the  defen- 
dant has  failed  both  in  law  and  in  equity  in  making  out  a  case 
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for  the  retention  of  the  premises  upon  the  terms  as  to  rent,  of 
the  old  lease. 

Whether  under  the  circumsUinces  of  this  case,  the  defendant 
was  bound  as  the  result  of  an  implied  agreement  to  pay  rent  to 
the  amount  of  the  plaintiff's  claim,  and  as  specified  in  his  notice 
giving  Knight  the  alternative  of  giving  up  possession,  or  of 
remaining  in  possession  at  the  annual  rent  of  $800  is  a  point 
upon  whicli  I  have  strong  doubts. 

The  liability  of  the  defendant  to  pay  lent  at  that  rate,  was 
not  the  subject  of  express  contmct  on  his  part,  and  could  only 
be  the  result  of  an  implied  contract.  Xow  an  implied  contmct 
is  one  in  which  the  intentions  of  the  parties  to  the  transaction 
are  derived  from  their  conduct,  in  connection  with  facts  and 
circumstances  pointing  to  an  obvious  conclusion ;  as  for  instance 
if  the  owner  of  a  chattel  offers  it  for  sale  at  a  stilted  price  the 
purchaser  must  be  assumed  to  have  taken  it  at  that  price, 
although  he  may  himself  have  Siiid  nothing  upon  the  point; 
and  so  a  tenant  setting  up  no  claim  of  right,  whose  term  is  about 
to  expire,  and  who  has  received  a  notice  giving  him  the  option 
of  remaining  at  a  stated  increased  rent,  must,  if  he  continue  in 
possession,  be  taken  to  have  assented  to  the  landlord's  terms. — 
Eoherts  vs.  Hayicard,  3  C.  &  P.  ^32.  Xo  other  conclusion  could 
be  dniwn  from  such  premises.  But  it  is  quite  a  different  thing 
when  the  tenant  holding  over,  insists  that  he  docs  so  as  a  mat- 
ter of  right,  and  claims  bona  fide,  upon  that  supposition,  to  be 
entitled  to  continue  in  possession  at  another  rate  of  rental.  Xo 
implication  could  in  a  such  a  case  possibly  arise  that  he  had  by 
his  conduct  assented  to  the  payment  of  the  rent  imposed  by  the 
landlord,  and  the  question  of  the  extent  of  the  tenant's  liability 
would  remain  an  open  question.  It  would  be  a  question  for 
the  jury  whetlier  the  defendant  had  set  up  a  hona  fide  claim  of 
right,  and  if  he  had  but  had  failed  to  sustain  it  to  say  what 
would  be  a  reasonable  amount  of  rent  sufficient  to  indemnify  the 
landlord.  That  Jimount  might  be  the  sum  specified  by  the  land- 
lord, but  to  my  mind  would  not  necessarily  be  that  sum.  For 
somewhat  analogous  reasons  a  tenant  holding  over  under  a  hona 
fide  although  erroneous  claim  of  title  or  right,  is  held  not  to 
come  within  the  statute  which  imposes  upon  a  tenant  wilfully 
holding  over,  after  demand  and  notice  in  writing,  the  liability 
to  pav  the  double  yearly  value  of  the  premises.  (Sec  Hirst  r.s. 
Horn,  6  M.  &  W.  J96,  Page  vs.  Moore,  15  Q.  &  B.,  6S,i). 

In  the  present  case,  I  observe  that  there  has  been  no  verdict 
or  finding  of  the  jury  upon  the  amount  of  rent,  but  I  under- 
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stand  from  the  learned  judge  who  tried  the  case,  that  there  was 
no  dispute  upon  that  point,  and  if  that  is  so,  it  may  be  assumed 
judgment  will,  the  other  issues  being  found  for  the  plaintifT,  be 
entered  for  the  full  amount  claimed.  If  not,  the  amount  must 
be  assessed. 

Mr.  Kent,  Q.  C,  for  the  plaintiff. 

Sir  J.  S.  Winter,  Q.  C,  and  3fr.  Morison,  for  defendant. 
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1889,  AurjuM,    Hox.  Mil.  Justice  Pinsent.  D.  C.L. 

Practice — Certiorari — Habeas  Corpus — Master  and  servant— Abandonment  of 
Jishery — Masters*  and  Servants*  Act — Application  to  I jihster  fishery. 

Fishermen  under  au  ftgreenieiit  to  fish  from  their  homes,  in  their  own  boats,  for 
lobsters  during  the  fishing  season,  took  up  their  lobster  traps  in  the  middle  of 
the  season  and  ref  listed  without  sufficient  cause  to  further  prosecute  the  fisher}-. 
On  a  complaint,  the  magistrate  under  the  "  Masters'  and  Senrants'  Act  **  sen- 
tenced the  defendants  to  imprisonment  On  an  application  for  a  oertiorarij 
and  rule  for  a  habeas  corpus. 

Hdd — ^That  the  statute  contemplated  no  such  relationship  as  that  created  hy 
defendants  agreement ;  and  only  such  as  in\'olve  the  immetiiate  iiersonal  con- 
trol of  employer,  and  the  ^lersonal  service  and  subjection  of  employee.  The 
agreement  is  simply  a  contract,  and  does  not  constitute  the  relation  of  master 
and  ser>'ant. 

Hdd—ThxiX  under  the  "  Masters'  and  Servants'  Act"  where  the  servant  commits 
a  breach  of  his  agreement  and  is  brought  before  the  court  and  is  prepared  to 
go  back  to  his  service,  he  is  relieved  from  the  penal  consequences  of  imprison- 
ment. 

This  matter  came  before  me  at  Placentia  on  the  20th  inst, 
upon  an  application  for  a  certiorari,  and  for  a  rule  for  a  habeas 
corpus,  the  proceedings  and  evidence  having  been  returned  by 
the  magistrate,  T.  O'Eeilly,  Esq.  The  case  came  on  for  hear- 
ing, Mr.  Emerson  appearing  for  the  parties  under  sentence  in 
the  gaol  at  Placentia,  and  Sir.  Greene,  Q.  C,  for  the  magistrate. 

The  employer  of  the  men  being  a  resident  of  Burin,  I  ad- 
journed the  adjudication  until  an  opportunity  should  have  been 
aflForded  him  of  becoming  a  party  to  the  proceedings :  but  he 
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has  wisely  abstoined  from  going  to  unnecessary  trouble  and  ex- 
pense in  the  matter. 

It  has  become  my  duty  to  say  whether  the  men  shall  be  fur- 
ther detained  in  custody  or  whether  they  shall  be  discharged. 
I  have  determined  that  they  are  entitled  to  their  discharge,  and 
I  ordered  their  release  from  the  gaol  at  Flacentia,  and  my  rea* 
sons  for  that  couree  I  deem  it  desirable  to  commit  to  writing 
for  publication.  The  following  is  the  form  of  agreement  under 
which  the  applicants  were  engaged  : 

"  It  is  hereby  agreed  between  Joseph  Inkpeu  and  Joseph  Murphy  that 
be  shall  tish  tor  lobsters  for  the  said  Joseph  Inkpen  from  the  commence- 
ment of  the  voyage  until  the  last  of  August  next,  or  the  end  of  the  voyage. 
He  is  to  fish  one  hundred  trap,  and  on  condition  of  his  diligently  fishing 
said  traps,  and,  at  the  end  of  the  voyage,  delivering  all  rope  to  said  fac- 
tory, he  is  to  get  eighty  cents  ^t  hundred  delivered  to  the  smack,  of  a 
lawful  size." 

On  the  first  of  August  Inkpen  laid  a  complaint  before  the 
magistrate  that  those  men  had  Uiken  up  their  lobster  traps  in 
July,  and  refused  to  perform  their  duty  without  sufficient  cause. 
The  magisti-ate  issued  his  warrant  for  the  apprehension  of  the 
men,  under  the  Masters'  and  Servants'  Act,  cap.  109,  con  stat. 
It  is  admitted,  for  the  purposes  of  this  case,  that  the  accused 
live  in  their  own  houses  and  prosecute  the  fishing  for  lobsters 
in  their  own  boats. 

While  it  is  true  that  the  language  of  the  Masters'  and  Ser- 
vants' Act  is  very  wide  and  comprehensive,  and  applies  to  the 
performance  of  any  duty  "  as  fisherman,  shoreman,  shareman, 
sealer,  or  any  other  kind  of  service,  whether  agricultural,  me- 
chanical, or  otherwise,"  I  am  of  opinion  that  the  statute  con- 
templates and  is  properly  applicable  to  an  occupation  and  the 
performance  of  duty  involving  the  immediate  personal  control 
of  the  employer  and  the  personal  service  and  subjection  of  the 
employed.  The  words  of  the  act  are  wide  in  including  almost 
every  kind  of  service  of  that  sort  within  its  provisions,  but  of 
that  kind  I  do  not  conceive  the  fishing  for  and  supplying  lob- 
sters under  such  an  agreement  as  that  in  evidence  taken. 

The  agreement  amounts  simply  to  a  contract  to  perform  cer- 
tain independent  work,  and  to  supply  a  given  article,  the  result 
of  that  work,  at  a  given  price.  The  work  is  such  that  it  may 
be  intermittent ;  there  may  be  times  and  seasons  and  circum- 
stances when  and  under  which  the  most  diligent  might  be  jus- 
tifiably absent ;  and  who  is  to  say  when  diligence  shall  have 
ceased,  and  penal  negligence  shall   have  begun  ?     There  is 
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nothing  in  the  agreement  to  constitute  the  relation  of  master 
and  servant,  and  the  words  of  the  Act  are,  and  are  very  pro- 
perly, in  my  judgment,  confined  to  such  i-elatiou. 

Such  words  as  "  his  master  consents  to  receive  him  hack  into 
his  service"  " absent  himself  from  his  employer's  service  without 
leave," — the  forfeiture,  for  .ihsence,  of  **a  sum  equal  to  twice 
the  rateable  proportion  of  his  wages," — the  penalties  to  which 
third  parties  are  made  liable  "  who  shall  harbour  or  employ  the 
servant  of  another  after  notice,"  and  so  forth,  attesting  conclu- 
sively to  the  inapplicability  of  the  statute  to  such  a  case  as  the 
present. 

There  is  another  point  raised  in  the  case,  of  great  importance, 
the  determination  of  which  (as  I  have  held  that  the  agreement 
for  lobster  fishing  does  not  fall  within  the  scope  of  the  Masters' 
and  Servants'  Act)  is  not  essential  to  the  present  litigation.  I 
think,  however,  that  I  ought  not  to  be  silent  upon  it,  to  the  end 
that  magistrates  may  know  how  far,  and  in  what  way,  their 
jurisdiction  may  be  exercised  under  the  Act,  and  that  the  trade 
and  legislature  may  take  steps  for  the  amendment  of  a  law 
which  is  manifestly  defective.  The  first  section  of  the  Act  pro- 
vides that  a  servant  committing  a  breach  of  his  agreement  may 
be  apprehended  and  brought  before  a  justice.  "  and  in  case  such 
person  sliall  refuse  to  perform  siu:h  contract  or  agreement  without 
shewing  sufficient  cuuse  or  excuse  therefor,  such  justice  may  com- 
mit such  person  to  prison  for  a  period  not  exceeding  thirty 
days  "  The  law  luis,  I  believe,  been  administered  for  over  twenty 
years  as  if  a  justice  were  empowered  to  sentence  the  defaulter 
to  imprisonment  for  the  offence  for  which  he  had  been  appre- 
hended r.nd  brought  before  him,  and  it  is  only  within  a  few 
weeks,  as  I  am  informed,  that  one  of  the  magistrates  for  St. 
John's,  (Judge  Conroy),  upon  the  objection  being  taken  that, 
under  that  section,  if  the  servant  consented  to  perform  his  agree- 
ment when  brought  before  the  justice,  he  became  relieved  of  the 
penal  consequences  of  imprisonment,  upheld  the  objection  and 
discharged  the  servant  from  custody.  It  seems  clciir  that  the 
Act  is  susceptible  of  that  reading  only,  and  I  feel  called  upon 
to  affirm  the  ruling  as  against  the  former  (and,  so  far  as  this 
court  is  aware),  unchallenged  practice  of  so  many  years. 

Mr.  Greene,  Q,  C,  for  magistr'ite. 
^fr.  G,  H.  fJmrraon,  for  defendant. 
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1889,  April,     Hon.  Mr.  Justice  Pinsent, 

practice — "Coinpantes'  Incorporation  Act,  187S** — Mandamus  to  Company  to  elect 

Directors, 

Under  the  "Compaoies'  locorporatiou  Act,  1873"  the  Newfoundland  Consoli- 
dated Copper  Mining  Co.  was  incorporated  Certain  bye-laws  were  adopted 
by  the  company,  one  to  the  effect  that  the  annual  meeting  should  be  held  in 
Jnly.  Disregarding  this  bye-law,  a  meeting  was  called  in  April  at  which  the 
directors  present  were  re-elected  on  the  motion  of  the  only  shareholder  present. 
On  an  application  by  a  shareholder  for  a  mandamus  to  the  company  to  elect 
legally  the  directors. 

Held — ^That  no  meeting  for  the  election  of  new  directors  can  be  valid  during  the 
|)criod  for  which  the  former  directors  had  been  elected. 

The  Newfoundland  Consolidated  Copper  Mining  Company 
iippears  to  have  been  incorporated  in  the  year  1880  under  au 
act  of  the  Newfoundland  legislature,  viz. :  "  The  Companies  In- 
<;orporation  Act  of  1873." 

Under  this  statute,  by  a  very  simple  mode  of  proceeding,  it 
is  competent  for  three  or  more  persons  to  form  themselves  into 
A  company  for  the  purpose  of  carrying  on  manufacturing,  min- 
ing, and  other  businesses. 

Under  the  third  section  of  that  act  such  companies  are  to  be 
managed  by  not  less  than  three,  nor  more  than  nine  directors, 
"some  of  whom  shall  be  residents  in  this  island,  who  shall,  ex- 
cept the  first  year,  be  annually  elected  by  the  stockholders  at 
such  place  in  this  island  or  elsewhere,  and  at  such  time  as  shall 
be  directed  by  the  bye-laws  of  the  company ;  and  public  notice 
of  the  time  and  place  of  holding  such  election  shall  be  published 
not  less  than  twenty  days  previously  thereto  in  the  Boi/al  Gaz- 
ette of  this  island,  and  the  election  shall  be  made  by  such  of  the 
stockholders  as  shall  attend  for  that  purpose  either  in  person 
or  by  proxy  appointed  in  writing." 

By  the  4th  section  it  is  provided  that  "  in  case  it  shall  hap- 
pen at  any  time  that  an  election  of  directors  shall  not  be  made 
on  the  day  designated  by  the  bye-laws  of  the  said  company, 
when  it  ought  to  have  been  made,  the  company  for  that  reason 
shall  not  be  dissolved,  but  an  election  for  directors  might  be 
held  on  any  other  day  in  such  manner  as  shall  be  provided  for 
by  the  said  bye-laws ;  and  all  acts  of  directors  shall  be  valid 
and  binding  as  against  such  company  until  their  successors 
shall  be  appointed." 

By  the  15th  section  the  directors  are  empowered  to  make 
bye-laws  not  inconsistent  with  the  laws  of  this  colony. 

By  the  28th  section  it  is  provided  that  no  note  or  obligation 
cc 
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of  a  shareholder,  whether  secured  by  pledge  or  otherwise,  shall 
be  considered  as  paymeut  of  any  money  due  tvom.  him  on  any 
share  held  by  him,  and  that  no  loan  of  money  shall  be  made  by 
any  such  company  to  any  shareholder,  and  that  the  directors 
shall  be  liable  if  any  such  loan  shall  be  made,  to  the  extent  of 
such  loan  with  interest,  and  for  all  prior  debts  of  the  company. 

Under  tlie  bye-laws  of  this  company  it  is  declared  that  the 
principal  offices  of  the  company  shall  be  in  London,  and  the 
branch  office  in  Newfoundland;  that  there  shall  be  an  annual 
meeting  of  stockholders  on  the  second  Monday  of  July  in  each 
year  at  the  office  of  the  company  in  the  city  of  London. 

Provision  is  made  for  calling  special  meetings 

The  management  is  vested  in  seven  directors,  two  of  whom 
are  to  be  residents  of  Newfoundland,  and  it  is  provided  by  arti- 
cle 3  of  the  bye-laws  that  these  directors  *'  shall  be  annually 
elected  by  ballot  by  such  of  the  stockholders  as  shall  attend 
the  annual  meeting  for  that  purpose,  either  in  person  or  by 
proxy  appointed  in  writing,"  and  that  "public  notice  of  the 
time  and  place  of  holding  such  election  and  of  all  special  meet- 
ings of  the  stockholders  shall  be  published,  not  less  than  twenty 
days  previous  thereto,  in  the  Boyal  Gazette,  in  Newfoundland,, 
and  in  one  of  the  principal  daily  papers  published  in  the  city 
of  London."  It  is  also  provided  that  written  or  printed  notices 
of  annual  or  special  meetings  shall  be  mailed  (postage  prepaid) 
to  each  stockholder  at  his  residence,  as  it  appears  upon  the 
books  of  the  company. 

Upon  the  8th  of  January  last  the  promovent,  Wm.  McGibbon, 
a  stockholder  in  the  company,  by  his  counsel,  made  application 
to  me  for  an  order  for  a  writ  of  mandamus  commanding  the 
company  to  "  proceed  to  hold  a  meeting  of  the  stockholders  for 
the  purpose  of  electing  in  legal  form  the  directors  of  the  said 
company  according  to  the  bye-laws  of  the  said  company  and 
according  to  law." 

I  granted  an  order  to  shew  cause  returnable  before  this  court 
in  the  sittings  in  February,  at  which  counsel  for  the  directors 
appeared,  and  asked  for  further  time,  as  it  had  been  found  im- 
possible to  get  the  necessary  information  and  affidavits  from 
London.  The  court  considered  the  application  retisonable  and 
postponed  the  hearing  to  the  sittings  in  March. 

In  the  March  sittings  a  further  postponement  was  desired  on 
behalf  of  the  directors,  under  the  impression  by  their  counsel 
that  the  papers  had  not  then  been  forwarded  by  maiL  We  re- 
fiiied  any  further  postponement  as  unre^isonable,  but  it  was 
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afterwards  proved  that  the  papers  had  arrived,  while  on  the  other 
baud  notice  of  that  fact  was  given  too  late  to  enable  the  pro- 
movent  to  make  affidavits  in  reply,  as  he  had  left  St.  John's  by 
the  return  mail  packet  which  brought  the  London  papers.  At 
the  hearing,  however,  we  admitted  the  use  of  these,  subject  to 
objection,  and  we  find  that  their  admission  at  the  argument  has 
not  materially  affected  the  result  of  this  application. 

The  grounds  upon  which  Mr.  McGibbon,  who  is  the  registered 
owner  of  seventeen  hundred  shares  in  the  company,  seeks  the 
intervention  of  this  court  by  way  of  mandamus,  are  that  no 
legal  and  regular  meeting  for  the  election  of  directors  has  been 
held,  as  by  the  statute  under  which  the  company  is  incorpo- 
rated, and  by  its  bye-laws  is  required.  He  states  upon  affidavit 
that  in  last  April  he  received  a  notice  (which  is  produced)  "  that 
a  meeting  of  the  stockholders  in  the  Neiofo^iTidland  Consolidated 
Copper  Mining  Company  will  be  held  at  No.  3,  Lombard  Street, 
London,  England,  on  Wednesday  the  18th  of  April  next,  at  noon, 
for  the  purpose  of  considering  the  adoption  of  the  annual  report 
and  accounts."  That  he  had  no  desire  to  attend  this  meeting 
for  the  purpose  expressed  in  the  notice,  but  that  if  had  so 
desired,  and  if  the  meeting  had  been  expressed  to  be  for  the 
election  of  directors,  it  would  have  been  impossible  for  him  to 
have  attended,  as  the  notice  was  received  by  him  at  his  place 
of  residence,  New  York,  only  on  the  8th  of  April.  He  also 
alleged  that  no  notice  of  this  meeting  had  been  published  in  the 
Boyai  Gazette  of  this  colony ;  that  he  (the  promovent)  proceeded 
to  London  in  the  month  of  July  last  for  the  special  purpose  of 
attending  the  meeting  of  stockholders  for  the  regular  annual 
election  of  directors  and  for  other  purposes  connected  with  the 
affairs  of  the  company,  as  provided  by  the  bye-laws ;  and  that 
on  Monday  the  9th  of  July  he  went  to  the  office  of  the  company 
in  London  to  attend  such  meeting,  when  he  was  informed  by 
the  s^retary  that  no  such  meeting  would  be  held,  and  that  at 
the  meeting  held  in  April  the  election  of  directors  had  been 
made  upon  the  motion  of  the  only  stockholder  present  except 
the  directors,  and  he  the  holder  of  one  hundred  shares. 

The  promovent,  protesting  against  such  proceedings  as  illegal 
and  unfair,  then  placed  the  matter  in  the  hands  of  his  London 
eolicitora,  and  a  considerable  correspondence  took  place  between 
them  and  the  company's  solicitors  to  which  it  is  unnecessary  to 
make  any  further  reference,  beyond  this  that  the  directors  de- 
clined to  hold  any  other  meeting  for  the  election  of  directors. 

The  stock  of  the  company  consists  of  60,000  shares  of  850  each, 
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10,000  of  which  shares  are  unissued,  and  30,000  are  held  by 
trustees  upon  trust  for  the  company,  and  the  remaining  20,000 
are  held  as  follows :  6,398  by  stockholders  in  the  United  States, 
500  by  stockholders  in  Newfoundland,  (of  which  200  are  regis- 
tered in  the  names  of  Sir  W.  V.  Whiteway  and  the  Hon.  A- 
Harvey,  the  only  directors  resident  in  Newfoundland),  and  the 
remaining  13,102  shares  are  held  by  stockholders  resident  in 
England,  being  Matheson  &  Co.,  and  members  of  their  firm  and 
others. 

In  shewing  cause  to  the  order  nisi  for  the  mandamus,  the 
counsel  for  the  company  and  for  the  directors  put  in  the  affida- 
vit of  the  London  directors,  Messrs.  Macdonald,  Macandrcw, 
Matheson,  Meates  and  Williams,  in  which,  admitting  that  they 
overlooked  the  imperative  terms  of  the  2nd  article  of  the  bye- 
la  w^s,  they  allege  that  the  previous  practice  had  not  been  uniform 
to  hold  the  annual  meeting  in  July,  and  that  for  convenience 
they  held  the  meeting  for  the  election  of  directors  in  1888  as 
soon  as  the  annual  accounts  could  be  closed,  and  with  the  view 
of  obtaining  the  sanction  of  the  shareholders  prior  to  the  sale  of 
the  company's  production  of  copper  to  the  Soci^te  des  Mttaux, 
and  that  no  stockholder  except  the  promovent  and  one  other 
from  the  United  States  had  raised  any  objection  to  the  time  and 
manner  of  holding  the  meetings.  These  defendants  submit  that 
the  meeting  of  April,  1888,  was  valid  and  effectual  for  the  pur- 
poses of  election,  and  that  in  case  the  meeting  is  held  to  be 
invalid  the  directors  who  were  in  office  prior  to  the  date  of  that 
meeting  can  properly  hold  such  office  under  the  bye-laws  until 
the  next  regular  annual  meeting.  They  annex  copies  of  the 
notices  and  advertisements  from  time  to  time  given,  and  pro- 
duce that  in  the  Hoi/al  Gazette  published  in  March,  1888,  adver- 
tising the  general  meeting  for  the  18th  of  April  in  London, 
shewing  that  the  promovent  was  mistaken  in  the  statement 
that  no  notice  of  the  meeting  had  been  published  in  the  Hor/al 
Gazette  of  Newfoundland.  Counsel  supported  these  positions 
in  argument,  and  moreover  contended  that  the  rule  in  this  case 
was  taken  upon  the  company,  whereas  if  the  mandamus  would 
lie  at  all,  it  should  be  directed  to  the  stockholders. 

On  the  other  side  it  was  argued  that  the  company,  being 
incorporated  under  the  local  act,  it  and  its  managers  and  direc- 
tors were  liable  in  rem  and  in  personam  for  the  due  observance 
of  the  law  under  which  the  company  derives  its  existence ;  that 
the  terms  of  the  rule  providing  for  the  annual  meeting  are  so 
imperative  that  they  must  be  strictly  observed  to  enable  a  valid 
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election  to  be  held,  or  at  all  events  that  no  annual  [general 
meeting  for  election  of  directors  could  be  held  before  the  term 
of  office  of  those  already  appointed  had  expired  and  during  the 
currency  of  their  year  of  office,  and  that  the  notices  to  the  share- 
holdei-s  were  insufficient,  and  that  in  any  case  the  meeting  of 
April,  1888.  was  a  special  one  and  not  the  annual  one  contem- 
plated by  the  rule,  and  that  when  McGibbon  required  a  meeting 
to  be  held  for  the  purpose  of  election  of  directors,  his  request 
should  have  been  complied  with. 

Besides  these  questions  of  law,  there  is  a  controversy  between 
the  parties  upon  the  accounts  of  the  company.  It  appears  that 
certain  mining  properties  and  effects  were  purchased  by  the 
company  from  Francis  Ellershausen  upon  the  terms  that  he 
sliould  have  allotted  to  him  44,000  shares  in  the  company,  and 
that  the  company  should  guarantee  payment  of  an  indebtedness 
of  his  of  $250,000,  he  depositing  30,000  of  his  shares  as  security 
to  the  company.  Ellershausen  ultimately  failed  to  pay  this 
indebtedness,  and  Matlieson  &  Co.  paid  it,  taking  a  mortgage 
upon  the  company's  properties  and  releasing  the  guarantee  and 
assigning  the  shares  in  trust  for  the  company.  It  is  siiid  that 
by  this  and  other  means  and  good  management  on  the  part  of 
Slatheson  &  Co ,  the  company  and  its  mining  operations  have 
been  kept  alive  at  times  when  a  forced  sale  would  have  been 
attended  with  enormous  sacrifice.  The  promovent  contends  that 
the  company  is  not  chargeable  with  this  indebtedness  to  M.ithe- 
8on  &  Co.,  and  that  this  was  a  matter  he  desired  to  bring  before 
the  regular  annual  meeting  if  he  had  been  allowed  the  oppor- 
tunity of  attending  one. 

As  we  undei'stiind  it,  this  position  is  put  more  for  the  pur- 
pose of  fortifying  the  proraovent*s  claim  for  the  exercise  of  the 
discretion  of  the  court  in  awarding  the  writ  of  mandamus,  and 
by  way  of  illustrating  the  hardship  of  holding  irregular  meet- 
ings upon  insufficient  notice,  than  in  the  expectation  that  any 
judgment  will  be  passed  upon  the  question  of  the  propriety  or 
legality  of  the  charge  against  the  shareholders. 

It  is  plain  that  this  objection  could  not  be  entertained  in 
this  proceeding  for  any  other  purpose,  while  it  may  be  a  fit 
subject  for  inquiry  in  another  form. 

That  the  promovent's  objection  to  the  time  and  manner  of 
holding  the  annual  meeting  for  the  election  of  directors,  is  well 
founded,  as  matter  of  law  and  of  fair  dealing  with  the  share- 
holders is  hardly  open  to  question.  We  have  no  hesitiition  in 
declai-ing  that  no  meeting  for  the  election  of  new  directors  can 
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be  valid  during  the  period  for  which  the  former  directors  had 
been  elected. 

Whether  the  court  would  ut  this  period  of  time,  even  if  it 
were  within  its  power  to  give  full  effect  to  its  process,  exercise 
its  discretion  by  way  of  awarding  the  prerogative  writ  of  man- 
damus, is  doubtful,  as  the  time  for  holding  the  regular  annual 
meeting  is  drawing  nigh  and  it  does  not  appear  that  any  good 
practical  purpose  could  he  ser^'ed  by  directing  an  election  which 
could  be  good  for  a  short  broken  period  only,  and  which  (judg- 
ing from  the  affidavits)  would  not  improlwibly  result  in  the 
selection  of  the  siime  |)ei-sons  who  now  till  the  office,  under  the 
authority  of  the  regular  July  meeting  of  1877,  and  who,  it 
seems,  were  re-elected  at  the  special  (but  for  this  purpose,  irre- 
gular) meeting  of  April  last. 

The  law,  as  it  happens,  makes  provision,  as  we  have  seen,  to 
keep  alive  the  active  powei-s  of  the  directors  until  the  appoint- 
ment of  their  successors. 

The  court  always  exeicises  great  caution  in  the  exei-cise  of 
its  discretion  in  granting  the  writ  of  mandamus  which  could 
only  eft'ectively  for  such  a  pui-pose  Jis  the  present,  be  enforced 
by  process  against  the  person ;  it  is  not  a  proceeding  as  for  ac- 
counting and  otherwise,  in  which  process  could  \)e  served  vica- 
riously in  the  country,  and  by  no  means  other  than  personal, 
and  where  effect  would  Ik?  given  by  the  court  to  its  judgments 
by  controlling  the  conduct  of  business  and  sequestrating  the 
property  Here  the  great  majority  of  the  stockholdei-s,  and 
five  out  of  the  seven  directora,  are  resident  in  England ;  indeed 
all  the  offenders,  all  those  who  have  been  parties  to  the  irre- 
gular proceedings,  are  outside  the  jurisdiction  of  this  court,  and 
the  principal  office  and  the  place  for  meeting  is  in  London. 

These  latter  facts  present,  under  any  circumstances,  insupe- 
rable objections  to  the  court's  making  the  rule  absolute  upon 
this  application,  but  as  this  is  the  first  instance  of  an  applica- 
tion of  this  kind  under  the  •*  Compmies'  lucoi-poration  Act," 
and  as  the  irregularities  are  such  as  to  give  the  promovent 
abundant  cause  of  complaint,  we  discharge  the  rule  without 
costs ;  and  we  do  not  hesitate  to  express  the  hope  that  in  the 
C4i>e  of  a  comptmy  lepresenting,  as  this  one  does,  such  immense 
property  and  so  valuable  and  important  an  industry,  the  par- 
ties niciy  discover  some  ready  means  of  terminating  this  liti- 
gation. 

Mr  McNeill/,  Q,  C,  and  Mr.  Emerson,  for  the  promoveuL 
Sir  W,  V.  Whiteway,  Q,  C,  and  Mj*.  Johnson,  for  the  comp'y. 
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1890,  January.    Little,  J.;  Carter,  C.  J. 

\e  Mark^ Registration — User  of  distinctive  words  in  registered  Trade  Mark 
by  other  persons  at  time  of  registration — Act  ** Merchandize  Act" — 
Essential  particulars, 

he  plaintiffs  who  were  fish  merchants  applied  to  the  Colonial  Secretary  to  regis- 
ter as  a  tratle  mark  in  respect  of  lish  the  words  "Prime  Dry  Codfish,  St.  John's, 
NfltL,"  in  circular  shape  with  a  red  star  in  the  centre,  etc.,  and  were  refused. 
A  rule  was  obtained  calling  on  the  Colonial  Secretary  to  shew  cause,  why  a 
mandamus  should  not  issue  directing  the  registration  of  same.  It  was  con- 
tended that  the  only  distinctive  part  of  the  trade  mark  was  the  star,  and  justi- 
fied refusal  to  register  the  whole. 

^eld — That  the  applicants  are  entitled  to  have  the  descriptive  words  registered, 
but  not  for  the  purpose  of  giving  an  exclusive  right  or  use. 

I  December  last  the  applicants  obtained  a  rule  nisi  from 
court,  calling  on  the  Colonial  Secretary  to  show  cause  why 
it  of  mandamus  should  not  issue,  directing  that  registration 
lade  of  a  certain  trade  mark  of  the  applicants,  mentioned 
described  in  their  application,  made  in  pursuance  of  and 
?ct  to  the  provisions  of  the  above  mentioned  act  of  our  legis- 
:e. 

le  argument  on  the  rule  was  fully  heard  by  the  court  on 
.9th  ultimo.  And  from  the  aflSdavits  setting  out  the  grounds 
'hich  the  application  was  based,  and  from  the  statements  of 
sel,  it  appeared  the  applicants  are  members  of  the  firm  of 
&  L.  Tessier,"  engaged  in  the  general  trade  and  business 
le  country,  and  large  shippers  of  fish  to  foreign  and  other 
cets.  That  such  shipments  frequently  consist  of  fish  put 
nd  packed  in  drums  or  packages  for  the  Brazilian  and  West 
\i  markets.  In  order  to  distinguish  their  packages  of  fish 
L  all  others  packed  and  shipped  from  Newfoundland,  they 
se  that  their  firm  for  the  past  forty  years  used  a  certain 
d  and  trade  mark,  well  known  to  the  trade  in  St.  John's 
at  the  ports  to  which  their  shipments  were  made.  That 
g  desirous  of  having  this  trade  mark  duly  registered  under 
'  Merchandize  Act,"  application  to  the  Colonial  Secretary 
made  for  that  purpose  in  January,  1889.  To  this  end  they 
;e  they  complied  with  all  the  preliminary  requirements  of 
ict,  in  furnishing  a  full  statement  and  declaration  of  the 
;,  together  with  drawings  and  descriptions  of  the  brand  or 
k.  From  these  drawings  so  accompanying  their  application, 
trade  mark  consisted  of  the  words  "  Prime  dry  codfish,  St. 
I's,  N.F.L.D.,"  in  circular  shape,  with  a  red  star  in  the  centre 
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of  the  circle,  the  weight  of  the  fish  marked  in  the  upper  half  of 
the  circle,  the  words  P.  &  L  Tessier  placed  across  the  lower 
half  of  the  circle,  with  the  initial  letter  of  the  name  of  the  vessel 
in  which  the  package  was  shipped,  the  circle,  letters  and  figures 
being  all  colored  red.  Notwithstanding  their  alleged  compli- 
ance with  the  provisions  of  the  act,  they  state  the  Colonial 
Secretary  declined  registering  the  same,  without  stating  any 
reason  or  assigning  any  cause  warranted  by  the  terms  of  the 
said  act. 

At  the  hearing  of  the  argument  on  the  rule  so  granted,  Sir 
J.  S.Winter,  Q.  C.,  counsel  for  the  government,  stated  that  there 
was  a  qualified  assent  to  register  a  part  of  this  trade  mark,  but 
in  the  interests  of  the  public,  and  by  force  of  the  rules  of  law, 
settled  in  adjudicated  cases  in  England,  relating  to  trade  marks,, 
the  Colonial  Secretary  was  justified  in  refusing  registration  to 
these  marks  as  a  whole.  He  contended  the  only  thing  that 
could  be  claimed  as  a  distinctive  trade  mark  was  the  star ;  they 
could  not  claim  that  the  article  sold  as  merchantable  is  different 
from  the  eame  article  as  sold  by  others ;  the  application  covers 
the  whole,  and  the  applicants  would  claim  an  exclusive  property 
in  it  and  every  part  of  it.  That  the  trade  mark  should  be  con- 
fined to  what  is  distinctive  and  fancy.  The  whole  with  the 
exception  of  the  star  and  names  of  the  firm  is  in  common  and 
ordinary  use,  and  others  of  the  public  should  not  be  prohibited 
from  using  such  words  on  their  packages  as  "  Prime  Dry  Cod- 
fish," &c.,  as  they  would  be  if  this  were  registered. 

Counsel  cited  from  a  number  of  authorities  in  support  of  the 
grounds  of  his  ai*gument,  among  others  Re  Burrows,  Trade  Marie 
5,  C.  D,  T,  K,  353;  31  Chy,  Appl.  p  3^9;  27  Chy,  D,  p,  681; 
33  L.  J,  Chy,  Ihi  204,, 

Mr.  Kent,  Q.  C,  counsel  for  the  applicants,  relied  on  the  facts 
as  set  out  in  the  uncontmdicted  affidavits  furnished  by  him  and 
the  terms  of  our  local  act,  contending  at  the  same  time  that  the 
decisions  cited  were  not  applicable  as  they  were  in  reference  t<> 
imperial  statutable  provisions  not  incorporated  or  referred  to  in 
our  statute,  and  could  not  be  imported  into  it,  &c. 

The  appliaition  is  the  first  of  the  kind  made  to  this  court 
under  the  provisions  of  the  act  in  question,  and  it  appejirs  to 
me  our  duty  is  simply  to  ascertain  whether  the  subject  is  to  be 
governed  entirely  by  the  terms  of  that  statute,  or  by  principles 
in  adjudication  on  analogous  cases  in  England.  Our  legislation 
on  the  subject  of  trade  marks  is  comparatively  of  recent  date  ^ 
the  first  act  to  which  reference  was  made  in  the  argument  was 
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the  43  Vic,  cap.  15 ;  the  first  section  purports  to  define  the 
meaning  of  the  term  marks  and  trade  marks ;  by  other  sections 
penalties  for  counterfeiting  such  marks,  and  warranties  of  the 
character  of  the  merchandize,  &c.,  were  raised,  and  responsibili- 
ties were  made  to  attach  to  parties  whose  goods  or  packages 
were  80  impressed,  and  lines  of  procedure  laid  down  in  relation 
to  the  mark  registered  under  the  act.  This  act  is  expressly 
repealed  by  the  present  one,  the  51  Vic,  cap.  21,  under  which 
these  proceedings  are  had. 

Turning,  then,  to  this  statute,  and  referring  to  its  table  of 
contents,  we  find  its  third  section  is  stated  to  contain  the  mean- 
ing or  definition  of  the  expression  "  trade  mark.'*  From  this 
note  in  the  index  one  would  reasonably  expect  to  find  in  the 
section  indicated,  sufiicient  to  solve  the  primal  question  arising 
in  the  present  and  similar  contentions.  But  on  peru<«al,  its 
languixge  will  be  found  to  place  the  words  in  somewhat  of  ob- 
scurity, and  render  it  necessary  to  gather  the  sought  for  mean- 
ing in  other  portions  of  the  act.  The  section  is  as  follows : 
"The  expression  "trade  mark"  means  a  trade  mark  registered 
in  the  register  of  trade  marks  kept  under  the  provisions  of  this 
act,  and  includes  any  trade  mark  which,  either  with  or  with- 
out registration,  is  protected  by  law  in  any  British  possession 
or  foreign  state,  to  which  the  provisions  of  the  103rd  section  of 
the  Imperial  Patents,  Designs  and  Trade  Marks'  Act,  1883,  are, 
under  Order  in  Council,  for  the  time  being  applicable." 

Now,  it  appears  there  is  no  such  registry  of  trade  marks,  at 
present,  adopted  or  constituted  under  this  act,  and,  therefore, 
there  is  nothing  to  be  obtained  or  found  in  the  way  of  illustra- 
ting or  definition  in  that  assumed  but  non-existing  depository. 
Then  on  reference  to  the  103  section  of  the  imperial  act,  it 
is  found  to  refer  solely  to  international  and  colonial  arrange- 
ments, enabling  the  Crown  to  arrange  with  foreign  states  for 
the  mutual  protection  of  inventions,  designs  and  trade  marks,, 
and  in  no  way  or  manner  refers  to  the  nature  or  character  of  a 
trade  mark,  &c. 

The  section  would  appear  to  have  been  unintentionally  im- 
ported into  this  part  of  our  act,  as  it  has  no  application  or  mean- 
ing under  the  caption  or  preamble  used  in  the  section  referred 
to.  It  the  framers  of  the  act  had  incorporated  into  it  the  sixty- 
fourth  section  of  the  imperial  act,  then  we  should  have  the  defi- 
nition in  the  express  and  definitive  terms  following : — 

For  the  purposes  of  this  act,  a  trade  mark  must  consist  of  or 
contain  at  least  one  of  the  following  essential  features : — "  A 
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name  of  an  individual  or  firm  painted,  impressed  or  woven  in 
some  particular  manner,  or  a  written  signature,  or  the  copy  of 
the  written  signature  of  the  individual  or  firm  applying  for 
registration  thereof  as  a  trade  mark ;  or  a  distinctive  device, 
mark,  brand,  heading,  lable.  ticket  or  fancy  word  not  in  com- 
mon use,  &c.,  &c." 

There  are  other  sub-sections  which  might  also  have  Ix^n 
intended  to  have  been  made  part  of  our  law,  but  notwithstand- 
ing the  indexing,  side  notes  and  expressed  intention  of  afifording 
information  of  what  a  trade  mark  means,  the  section  of  our 
statute  is  thus  singularly  remarkable  for  the  absence  of  the  vital 
matter  indicated. 

If  the  particular  language  used  in  the  imperial  act  and  the 
essential  elements  requisite  to  constitute  a  trade  mark  as  thereby 
defined,  were  part  of  the  statute  law  under  which  this  applica- 
tion is  made,  then  obviously  the  rulings  under  the  authorities 
cited  and  the  principles  there  laid  down  would  unquestionably 
govern  in  the  determination  of  this  matter.  But  I  consider  we 
are  now  confined  to  the  four  corners  of  our  statute,  and  must 
ascertain  whether  its  further  provisions  are  sufficient  to  enable 
us  to  clearly  and  satisfactorily  dispose  of  the  subject  matter  of 
this  rule. 

The  20th  section,  indexed  and  margined  "  trade  marks,"  con- 
tains, in  my  opinion,  sufficient  to  enable  us  to  so  determine  on 
the  question  raised  in  these  proceedings. 

The  substance  of  the  section  is  as  follows: — "All  marks, 
names,  brands,  &c. ;  or  other  business  devices,  which  are  adopted 
for  use  by  any  person  in  his  trade,  business,  &c. ;  for  the  purpose 
of  distinguishing  any  product  or  article  of  any  description,  manu- 
factured, &c  ;  packed  or  offered  for  sale  by  him,  applied  in  any 
manner  whatever  to  such  article,  package,  box,  &c. ;  or  other 
vessel,  &c. ;  whatever  containing  the  same,  shall,  &c. ;  be  con- 
sidered and  known  as  trade  marks,  and  may  be  rc^stered  for 
the  exclusive  use  of  such  person  registering  the  same  in  the 
manner  herein  provided ;  and  thereafter  such  person  shall  have 
the  exclusive  right  to  use  the  same  to  designate  the  article 
manufactured  or  sold  by  him." 

That  language  is  certainly  sufficiently  clear  in  evidencing  the 
intention  of  the  framera,  and  looking  back  at  the  history  of  our 
legislation  leading  up  to  this  enactment,  it  will  be  found  that 
the  first  section  of  the  repealed  act,  the  43  Vic,  cap.  15,  in  its 
terms  as  clearly  beai*s  the  same  meaning  and  declares  and  indi- 
cates the  same  intention. 
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The  applicants  depose  that  this  brand  and  device  or  trade 
mark,  for  the  x>ast  40  years  has  been  used  in  the  trade  and  busi- 
ness of  their  firm,  to  mark  and  distinguish  parcels  or  packages 
containing  fish  sold  by  them,  and  having  in  the  manner  provided 
complied  with  the  other  requirements  of  the  act,  ask  for  its 
registration  under  this  section  of  the  act.  The  Colonial  Secre- 
tary in  exercise  of  a  discretion  reserved  in  sub-section  4  to 
sectiou  25  the  act,  contends  he  is  justified  in  refusing  to  accede 
to  the  application.  This  sub-section  provides  that  the  Colonial 
Secretary  may  object  to  register,  "  If  the  so-called  trade  mark 
does  not  contain  the  essentials  necessary  to  constitute  a  trade 
mark,  properly  speaking."  Under  this  construction  it  is  assumed 
he  would  be  authorised  in  seeking  dehors  the  act  for  these  essen- 
tials constituting  a  trade  mark,  for  the  time  being,  and  con- 
sequently warranted  in  resorting  to  definitions  contained  in 
imperial  statutes,  and  in  relying  on  adjudications  and  dicta  of 
English  courts  thereon.  However,  such  a  line  of  argument  will 
be  found  untenable,  even  if  the  language  of  the  act  were  so 
obscure  as  to  be  incapable  of  affording  the  interpretation  or 
meaning  sought  for.  And  aside  from  the  complications  result- 
ing from  the  exercise  of  such  a  roving  commission  we  find,  as 
opposed  to  such  a  construction,  no  reference  is  made  in  our 
statute  to  imperial  legislation  on  the  subject  other  than  that 
under  the  third  section  already  referred  to.  Eesort  might  be 
had  to  our  own  acts  in  pari  mateina,  although  repealed  by  the 
present  statute,  to  throw  light  on  a  question  of  construction  of 
a  section  in  the  latter  act,  because  then  the  acts  might  be  found 
explanatory  of  each  other.     See  Hardcastle  on  Stat.,  p.  58. 

This  reference  has  already  been  made,  and  as  has  been  shewn, 
the  sections  of  both  acts  in  their  terms,  relating  to  the  sought- 
for  meaning,  are  literally  and  in  spirit  almost  identical.  There- 
fore, however  desirable  it  may  be  found  to  enlarge  or  improve 
on  our  act,  as  indicated  by  the  argument  of  counsel,  without 
authority  from  the  act  itself,  we  cannot  go  beyond  the  plain 
and  grammatical  meaning  its  language  is  capable  of  bearing. 
In  the  words  of  the  authorities  by  which  we  are  guided  under 
such  circumstances  "  We  cannot  aid  the  legislature's  defective 
phrasing  of  an  act,  we  cannot  add,  amend,  and,  by  construc- 
tion, make  up  deficiencies.  Acts  of  Parliament  must  neither 
be  extended  beyond  their  natural  and  proper  meaning  in  order 
to  supply  omissions,  nor  strained  to  meet  the  justice  of  an  in- 
dividual case." — Gh'oynne  vs.  Burnett,  7  CI  &  Fin.,  696 ;  Green 
vs.  Wood,  7,  Q.  B.,  and  Hardcastle  an  Stats.,  p,  21  &  32. 
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And  in  these  authorities  it  is  also  laid  down  that  "  to  dis- 
cover the  true  construction  of  any  particular  clause  of  a  statute 
we  must  attend  to  the  connection  of  the  clause  with  other 
clauses,  &c.  If  the  comparison  makes  a  certain  proposition 
clear,  the  act  mu8t  be  construed  accordingly,  and  ought  to  be 
so  construed  as  to  make  it  a  consistent  and  harmonious  whole."^ 

We  must,  therefore,  confine  ourselves  to  the  precise  language 
of  our  statute,  and  if  the  words  or  terms  of  sub-section  four  be 
not  sufficiently  clear  in  themselves,  by  the  rules  of  construc- 
tion, we  are  obliged  to  have  reference  to  the  context  or  the 
20th  section,  and  thus  aided,  all  difficulty  is  in  my  mind  re- 
moved from  determining  what  is  meant  and  intended  to  con- 
stitute a  trade  mark  under  that  statute.  The  meaning  and 
sense  of  the  words,  generally  speaking,  by  relation  to  the  lan- 
guage of  the  preceding  section  can  thus  be  fully  undei-stood  and 
clearly  explained. 

We  have  already  found  that  the  20th  section  specifically  and 
expressly  enacts  that  all  marks,  names,  brands,  &c .  or  other  de- 
vices adopted  by  a  person  in  his  trade,  &c.,  applied  in  any  man- 
ner whatever  to  a  package,  &c.,  containing  any  article  packed 
or  offered  for  sale  by  him,  shall,  for  the  purposes  of  this  act,  be 
considered  and  known  as  trade  marks,  and  may  be  registered, 
&c  The  comparison  and  connection  of  the  language  in  these 
sections  will  be  found  sufficiently  definite  and  descriptive  to 
preclude  the  necessity  of  straining  at  a  construction  unwanau- 
toil  and  uncalled  for  under  the  provisions  of  the  act,  and  under 
the  rules  which  one  must  be  governed  by  in  its  construction. 

This  proposed  trade  mark  contains  a  mark  or  brand  adopted 
by  these  parties  in  their  trade,  and  hiis  been  applied  by  them 
in  the  manner  described  to  their  packages  of  merchandize,  and 
should,  therefore,  be  considered  as  such  trade  mark,  and  in  that 
case,  in  the  words  of  the  act,  they  may  be  registered  in  accord- 
ance with  the  provisions  of  the  statute. 

Undoubtedly  the  act  is  faulty  and  somewhat  defective,  and 
if  it  be  considered  desirable  to  bring  our  laws,  on  a  subject  of 
such  growing  commercial  importance,  in  harmony  with  those 
governing  in  analogous  cases  in  England,  a  re-casting  of  our 
Htatute  will  be  found  indispensable. 

At  the  argument  counsel  assumed  and  vigorously  urged,  as  a 
reason  against  the  rule  being  made  absolute,  the  injustice  that 
would  result  to  parties  engaged  in  the  same  trade  with  the 
applicants  being  prohibited  or  prevented  from  using  any  part 
of  this  trade  mark,  or,  if  innocently  using  it  or  any  part  of  it. 
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the  penalties  they  might  subject  themselves  to  if  a  monopoly 
of  its  uses  be  so  granted  But  such  a  position  or  anticipated 
consequence  will  be  found  to  have  no  foundation  in  reason  or 
fact,  for  the  penal  section  cannot  be  so  construed,  nor  will  any 
part  of  it  be  found  to  operate  so  unjustly  towards  the  public. 
The  section  simply  declares  that  any  person,  other  than  the 
person  who  has  the  registered  trade  mark,  who  uses  it,  or  any 
part  of  it,  in  marking  his  own  goods  or  packages  with  intent  to 
deceive  and  induce  others  to  believe  that  the  goods  or  pack- 
ages are  those  of  the  proprietor  of  the  trade  mark,  shall  be  sub- 
ject to  the  penalties  named  therein.  This  must  be  regarded  as 
a  proper  protection  of  the  proprietor's  rights  and  an  indispen- 
sable complement  to  the  other  provisions,  to  render  them  ef!ec- 
tual  and  to  secure  the  practical  operation  of  the  act. 

In  my  judgment,  the  parties  are  entitled  to  have  their  brand 
or  trade  mark,  with  the  described  indicia  duly  registered  in 
accordance  with  the  provisions  of  the  act,  as  applied  for  by 
them,  and  to  that  end  this  rule  should  accordingly  be  made 
absolute. 


Hon.  Sir  F.  B.  T.  Carter,  C.  J. : 

It  is  not  necessary  that  I  should  recapitulate  all  the  parti- 
culars connected  with  this  matter,  into  which  Mr.  Justice  Little 
has  so  fully  entered ;  but  as  I  had  not  seen  his  judgment  before 
publication,  and  although  substantially  coinciding  with  him,  as 
there  is  apparently  in  a  point  or  two  some  difference  in  our 
views,  I  tliink  it  proper  that  in  this,  to  us,  novel  proceeding,  I 
should  give  expression  to  my  opinion. 

A  registration  of  trade  mark  is  comparatively  of  recent  date. 
The  first  act  for  the  establishment  of  a  register  was  the  Impe- 
rial act  38  and  39  Vic.  cap.  91,  which  was  repealed  by  the 
46th  and  47th  Vic ,  cap.  57,  amended  by  the  last  act  of  1888. 
Our  first  local  act  on  this  subject  was  the  43rd  Vic,  cap.  15, 
which  wjis  repealed  by  the  51st  Vic,  cap.  21,  under  which  this 
application  is  made. 

In  this  last  act  there  is  no  specific  description  given  of  a 
trade  mark  as  in  the  English  act ;  and  were  it  not  for  the  gene- 
rality of  the  terms  in  the  20th  section,  and  which  I  understood 
at  the  time  of  the  argument  had  accidentally  been  inserted  as 
taken  from  another  act,  I  should  have  had  considerable  diffi- 
culty in  at  all  entertaining  this  proceeding,  although  the  inten- 
tion of  the  legislature  is  sufficiently  manifested. 
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There  are  numerous  crises  decided  under  the  Imperial  acts, 
and  which  I  think,  so  far  as  in  principle  they  can  be  made  ap- 
plicable to  our  act,  should  govern  us  in  this  country.  In  some 
respects  there  has  not  been  concurrence  in  opinion  among  the 
judges  and  courts,  but  in  one  particular  at  least  there  has  been, 
and  that  is  that  words  merely  descriptive  cannot  be  registered 
so  as  to  give  an  exclusive  right  to  the  use  of  the  words,  and  if 
such  had  got  on  the  register  the  court  would,  on  application, 
remove  them ;  such  as  in  this  case  the  words  "  prime  dry  cod- 
fish," which  are  common  to  the  trade.  The  last  I  can  find  of 
several  cases  decided  on  this  point  is  Humphries  r.  Tai/lar  Drug 
Co.,  (No,  2),  59  L,  r.,  820. 

There  has  been  no  affidavit  produced  in  opposition  to  the 
claim  of  the  Messrs.  Tessier,  and  we  may  therefore  assume  to 
be  admitted  as  a  fact  the  lengthened  user  of  the  trade  marks 
in  question,  in  shipments  made  by  them  to  the  Bmzils  and 
West  Indies 

I  concur  with  my  brother  judge  that  the  applicants  are  enti- 
tled to  have  these  trade  marks  registered,  and  that  the  above 
descriptive  words  may  be  used  in  combination,  but  that  on  the 
register  and  in  the  certificate  it  should  be  made  to  appear  that 
they  are  not  entitled  to  the  exclusive  use  of  those  words,  and 
should  disclaim  any  right  thereto. 

The  act  certainly  requires  amendment  in  some  particulars, 
and  besides  what  I  have  before  referred  to,  I  would  suggest 
that  a  public  notice,  as  in  the  case  of  patents,  should  be  given 
of  an  intended  application,  and  summary  provision  made  for 
effectuating  registration,  and  if  need  be,  rectification  of  the  re- 
gister, as  in  the  English  acts. 

Mr,  Keviy  Q.  C,  for  the  applicant. 

Sir  J.  S.  Winter,  Q,  C,  for  the  Colonial  Secretary. 
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1890,  Febniary,    Cartek,  C.J. ;  Little,  J. 

Contract — Consideration — Marriage  settlement — Slander  of  title. 

A  woman  being  possessed  ot  certain  lands,  in  contemplation  of  her  marriage, 
assigned  the  same  by  deed  to  a  trustee,  to  hold  (1)  for  her  use  till  her  marriage ;. 
(2)  for  her  use  for  the  term  of  her  natural  life,  and  (3)  after  her  decease,  then 
for  the  use  of  her  children  begotten  by  the  contemplated  marriage.  A  child 
was  bom  of  the  marriage.  Both  parents  died.  Some  time  before  her  death 
the  mother  sold  the  property  of  the  cestui  que  trust  to  the  plaintiff,  who,  upon 
endeavouring  to  sell,  was  stopped  by  a  public  notice  from  the  trustee  under 
the  deed  of  trust.     On  a  case  stated  ior  the  opinion  of  the  Court, 

Held—{1)  That  the  trust  deed  was  not  voluntary  and  void  against  the  plaintiff* 
purchaser ;  (2)  The  mother  had  no  authority  to  sell,  so  as  to  deprive  the  cestui 
que  trust  of  his  right  in  remainder  after  her  life  estate. 

This  cause  was  commenced  by  action  for  slander  of  title,  and 
subsequently  the  parties  agreed  upon  the  following  special  case 
for  the  opinion  of  the  court  upon  specific  queries  stated : — 

1  Catherine  Carew  of  Brigus,  in  the  Northern  District,  was 
possessed  of  certain  property  in  Brigus  aforesaid. 

2.  Prior  to  coverture  the  said  Catherine  Carew  and  John 
Summers,  who  subsequently  became  the  husband  of  the  said 
Catherine  Carew,  assigned  to  Patrick  J.  Scott,  a  portion  (as 
trustee)  of  the  said  property  upon  the  following  trust  and  in 
the  words : 

"  To  the  iii?e  of  the  said  Catherine  Carew  and  her  heii-s,  until  her  said 
intended  marriage  shall  be  solemnized,  and  from  and  after  the  solemniza- 
tion thereof  to  the  use  of  the  said  Catherine  Carew,  for  and  during  the 
term  of  her  natural  life  to  and  for  her  own  sole  and  separate  use  and  bene- 
fit, then  in  trust  to  pay  the  rents,  issues  and  profits  ot  the  said  land  and 
premises  into  the  proper  hands  of  the  said  Catnerine  Carew,  for  and  during 
ner  life  to  and  for  the  sole,  separate  and  particular  use  and  benefit,  and  at 
the  sole  and  uncontrolled  disposal  of  the  said  Catherine  Carew  notwith- 
standing her  said  intended  coverture  and  without  the  same  being  subject 
to  the  debts,  or  engagements  of  the  said  John  Summers,  and  the  receipt  of 
the  said  Catherine  Carew  alone,  notwithstanding  her  coverture,  shall  be 
good  and  sufi&cient  discharge  for  so  much  of  the  said  rent  and  profits  as 
shall  be  therein  acknowledged,  and  from  and  after  the  decease  of  the  said 
CSatherine  Carew,  then  to  tne  use  of  all  and  every  the  child  and  children  of 
the  body  of  the  said  Catherine  Carew,  by  the  said  John  Summers,  to  be 
begotten  ;  and  if  but  one  then  to  the  use  of  such  one  child." 

3.  By  deed  dated  the  16th  October,  1884,  Catherine  Summers, 
then  a  widow,  assigned  for  the  consideration  of  £120,  a  portion 
of  the  land  situated  at  Brigus,  aforesaid,  assigned  by  way  of 
trust  to  Patrick  J.  Scott,  plaintiff,  abutted  and  bounded  as  fol- 
lows : 
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"  At  the  southern  end  of  the  long  house,  bounded  on  two  sides  by  con- 
verging roads,  and  on  the  north  side  by  the  said  house.  Also,  all  her  right, 
title  and  interest  in  and  to  that  piece  of  land  situated  at  Brisus,  aforesaid, 
to  the  eastward  of  said  house,  and  separated  from  it  by  a  public  road,  being 
meadow  and  garden  land,  bounded  north  by  land  of  one  Thomas  Spracklin, 
east  by  land  of  John  Bartlett,  south  by  land  of  late  Patrick  Gaul,  west  by 
£aid  road,  containing  about  a  half  aci*e  ;  said  assignment  contained  cove- 
nants for  good  title  and  further  assurance." 

4.  There  is  a  child  under  age  surviving  both  pai*ents,  who  are 
deceased. 

5.  PlaintifT  advertised  &iid  land  for  sale,  but  was  prevented 
from  selling  the  same  by  reason  of  a  notice  which  appeared  in 
the  public  newspapers  warning  intending  purchasers  from  buy- 
ing the  same,  said  notice  being  signed  by  defendants. 

The  questions  for  the  opinion  of  the  court  are : — 

1.  Whether  the  said  deed  of  trust  was  void  as  against  a  pur- 
chaser for  a  valuable  consideration. 

2.  Whether  the  said  Catherine  Summera  had  power  to  sell 
said  piece  of  land  to  plaintiff. 

:].  Whether  plaintiff  has  been  damaged  by  being  kept  out  of 
the  possession  of  said  piece  of  land  and  selling  the  same. 

The  subject  of  this  proceeding  is  of  considerable  importance 
both  to  vendors  and  purchasers  of  land  in  this  colony,  and  for- 
tunately the  law  is  so  well  established  on  the  principal  point, 
there  is  little  difficulty  in  arriving  at  a  decision.  Shortly  then, 
it  appears  by  the  admitted  facts,  that  Catherine  Carew,  who 
was  possessed  of  land  at  Brigus,  in  the  Xorthern  District,  just 
prior  to  her  marriage  with  John  Summers,  entered  into  an  in- 
denture, by  way  of  settlement,  upon  the  trusts  set  out  in  the 
case,  which  was  duly  registered ;  there  was  a  child  of  the  mar- 
riage, who  is  still  living,  under  age,  and  the  husband  having  died 
the  said  Catherine  then  a  widow,  sold  and  assigned  to  Mr. 
Jerri tt,  a  portion  of  the  land  so  settled,  which  coming  to  the 
knowledge  of  Mr.  Scott,  the  trustee,  he  and  the  child,  Thomas 
Summers,  jr,  gave  the  public  warning  referred  to,  hence  the 
action  by  Jerritt  for  slander  of  title ;  I  may  observe  this  warn- 
ing was  given  after  the  death  of  the  widow.  If  there  had  been 
no  anti-nuptial  settlement,  and  no  alienation  of  the  land  up  to 
the  death  of  the  husband,  there  can  be  no  doubt  that  the  pro- 
perty would,  as  real  chattels,  revert  to  the  widow  as  of  her 
former  estate  before  intermarriage ;  and  if  the  settlement  had 
been  what  the  law  denominates  voluntary,  and  not  for  valuable 
consideration,  it  would,  under  the  statute  27th  Eliz.,  cap.  4,  made 
perpetual  by  39th  Eliz.,  cap.  18,  be  void  as  agains:  a  bona  jide 
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purchaser  for  value,  with  or  without  notice,  and  in  this  case  the 
sale  to  Mr.  Jerritt  would  have  been  effectually  made. 

It  has  been  settled  by  numerous  decisions  that  every  volun- 
tary conveyance  is  by  the  aforesaid  statute,  27th  EUz.,  cap.  4, 
made  void  as  against  subsequent  bonajide  purchasers  for  value. 
Doe  V,  Manning,  9,  R  70;  Myers  v.  JSllioU,  16  Q.  B.  D,,  526;  lb. 
12],  &c. 

There  is  a  vast  difference  between  a  settlement  made  after 
and  before  marriage,  any  conveyance  made  by  a  husband  in 
favor  of  his  wife  and  children  after  marriage,  which  rests  wholly 
on  the  moral  duty  of  a  husband  or  parent  to  provide  for  his 
wife  and  issue,  is  voluntary  and  void  against  purchasers  by 
force  of  the  act.  Woodless,  cases  cited,  ColvUle  v.  Parker,  Cro, 
Jac.,  168 ;  Groodwright  vs,  Moses,  Q,  Black,,  1019;  Chapmon  vs. 
Emery,  Cowp.,  278,  &c, ;  but  a  settlement  made  on  a  wife  or 
children  prior  to  marriage,  is  a  conveyance  for  valuable  con- 
sideration by  reason  of  the  marric^e  itself.  ColvUle  vs.  Barker, 
Cro.  Jac.,  168 ;  Doyle  vs.  Ward,  1  eh.,  ca.  99 ;  Brown  vs.  Jones, 
1  Atk.,  188.  And  the  marriage  consideration  runs  through  the 
whole  settlement  so  far  as  it  relates  to  the  husband  and  wife 
and  issue.  Nairn  vs.  Browse,  6  ves.,junr.,  762,  2,  sv/g.,  v.  p.,  11th 
ed.,  931 ;  Clark  v.  Wright,  6  H.&N,,  s.  c.  nam. ;  Wright  v.  Dick- 
enson,  21,  Exch.  Cham.,  is  substantially  analogous  to  the  present 
case;  there,  out  of  her  own  estate,  a  woman,  owner  in  fee- 
simple  of  the  property  sought  to  be  recovered,  had  an  only 
child,  the  plaintiff".  Prior  to  a  second  marriage,  just  before 
which  she  and  intended  husband  executed  a  deed  by  which  she 
was  to  have  and  enjoy  for  separate  use  during  life  as  to  a  por- 
tion, remainder  to  use  of  husband  for  Ufe,  remainder  to  use  of 
plaintiff*,  his  heirs  and  assigns  for  ever,  she  and  husband  joined 
in  a  mortgage  to  one  under  whom  defendant  claimed ;  they 
were  both  dead,  and  plaintiff  brought  the  ejectment,  claiming 
title  under  the  limitation  to  him  in  the  marriage  settlement, 
and  the  court  below  5th  H.  &  N.  501,  and  court  of  appeal  supra, 
held  that  the  limitation  to  the  plaintiff  though  illegitimate  was 
not  voluntary,  and  void  as  against  the  defendant  by  the  27th 
Eliz.,  cap.  4. 

Having  regard  to  the  decisions  in  answer  to  the  first  query 
in  this  case,  I  am  of  opinion,  the  trust  deed  was  not  voluntary, 
and  void  against  the  purchaser,  Mr.  Jerritt,  but  was  founded 
on  a  recognized  valuable  consideration. 

To  the  2nd. — ^Mrs.  Summers  had  not  authority  to  sell  the 

DD 
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8aid  land  to  the  plaintiff,  Jerrett,  so  as  to  deprive  her  child^ 
cestui  que  trust,  of  his  right  in  remainder  after  her  life  estate. 

To  the  3rd — Entertaining  the  opinion  I  have  expressed,  the 
plaintiff  could  not  have  been  damaged  in  law  by  the  action  of 
the  defendants,  who  were,  I  consider,  not  only  justified  but  the 
trustee,  Scott,  would  have  been  remiss  in  his  duty  to  the  cestui 
que  trust  had  he  omitted  to  give  the  warning  complained  of. 


Hex.  Mr.  Justice  Little: 

The  parties  litigant  in  these  proceedings  arranged  and  agreed 
on  a  special  case  containing  their  respective  contentions  and 
disputes,  and  recently  submitted  it  on  argument  to  the  adjudi- 
cation of  this  court. 

From  the  case  thus  stated,  it  would  appear  that  one  Catherine 
Carew  was  possessed  in  fee  of  certain  lands,  situate  at  Brigus, 
and  being  about  to  intermarry  with  one  John  Summers,  it  was 
agreed  by  them  that  the  said  lands  should  be  settled  and  for- 
mally conveyed  by  deed  to  a  trustee,  who  would  hold  the  same, 
subject  to  the  trusts,  limitations  and  conditions  so  mutually 
arranged  on  by  them.  The  deed  appears  to  have  been  entered 
into  and  duly  executed  by  them,  and  by  P.  J.  Scott,  as  such 
trustee,  before  the  solemnization  of  such  marriage,  and  bears 
date  the  20th  day  of  June,  1871. 

In  the  recital  of  this  deed  of  settlement,  the  intended  mar- 
riage is  set  out  as  one  of  the  considerations  for  its  making,  and 
for  the  assignment  of  the  land  in  question.  It  stipulates  and 
provides  for  the  holding  of  the  land  by  the  trustee  to  the  sole 
use  of  the  settlor,  Catherine,  during  her  life,  and  on  her  death 
there  is  a  limitation  over  to  the  absolute  use  and  behoof  of  the 
child  or  children  of  the  marriage.  After  the  marriage  the  lands 
were  held  and  occupied  by  them,  and  remained  unincumbered 
and  undisturbed  up  to  the  death  of  the  husband.  It  further 
appears  the  widow  died  recently,  leaving  a  son  now  living,  the 
only  issue  of  the  said  marriage.  After  the  husband's  death, 
the  widow,  in  the  year  1S84,  executed  a  bill  of  sale  to  Jerritt, 
the  plaintiff,  of  a  part  of  the  lands  so  conveyed  by  the  trust 
deed,  the  consideration  money  being  S480.  To  this  sale  and 
conveyance  the  trustee,  it  is  stated,  was  in  no  way  an  assenting 
party ;  but  on  the  contrary,  as  alleged,  he  expressly  informed 
the  plaintifi  of  his  position,  and  gave  public  notice  through  the 
press  of  the  nature  of  the  interests  of  those  connected  with 
tl.e  property.     However,  it  appears  the  widow  did  sell,  and  the 
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plaintiff  was  content  to  accept  her  conveyance  as  sufficient  to 
clothe  him  with  a  legal  title  to  the  land.  It  is  admitted  the 
purchaser  acted  in  good  faith  in  the  ti-ansaction,  and  the  pur- 
chase money  was  sufficient  value  for  the  land  so  taken  by  him. 
But  the  trustee  realising  his  own  accountability  to  the  infant, 
cestui  que  trust  for  the  whole  of  the  property,  conveyed  under 
the  deed  of  settlement,  contending  for  the  inviolability  of  that 
document  as  against  the  subsequent  bill  of  sale,  maintains  that 
the  widow  had  no  power  or  authority  to  intermeddle  with  the 
land  or  to  sell  or  convey  any  part  to  the  plaintiff,  and  the  legal 
and  equitable  title  thereto  being  in  him,  the  trustee,  the  obliga- 
tion attached  of  maintaining  by  these  proceedings  the  provisions 
of  the  deed  to  which  he  was  a  party. 

On  the  part  of  the  purchaser,  on  the  other  hand,  his  counsel 
urges  in  the  special  case,  and  in  argument,  that  the  deed  being 
merely  a  voluntary  settlement  on  the  part  of  the  settlor,  under 
and  by  force  of  the  provisions  of  the  27th  Elizabeth,  c  14,  must 
be  held  and  treated  as  void  as  against  the  subsequent  purchaser 
for  value,  even  with  notice  of  the  existence  of  the  settlement. 
That  the  settlor,  Catherine  Carew,  having  held  the  land  in  fee 
prior  to  the  marriage,  and  during  coverture,  its  legal  position 
ha\'iug  been  in  no  way  altered,  on  the  husband's  death  it  again 
became  absolutely  and  solely  hers,  and  subject  to  her  disposi-. 
tion. 

The  grounds  of  the  dispute  are  consequently  few,  and  may  be 
confined,  as  were  the  arguments  of  counsel  at  the  hearing,  to  the 
legal  and  equitable  force  and  effect  of  the  provisions  of  the  deed 
of  settlement  on  the  rights  and  interests  of  the  parties  to  the 
land  in  question. 

After  duly  considering  the  statements  and  arguments  of 
counsel,  and  the  application  of  the  authorities  cited  by  them  in 
support  of  their  respective  contentions,  and  on  further  reference 
to  like  authorities,  I  am  clearly  of  opinion  this  deed  of  settle- 
ment cannot  be  so  impeached  or  rendered  void,  on  the  ground 
so  advanced  on  behalf  of  the  purchaser  of  the  land,  the  subject 
of  the  conveyance  to  him. 

I  could  unhesitatingly  recognize  the  force  of  Mr.  McNeily's 
contention  in  favour  of  the  successful  application  of  the  provi- 
sions of  the  statute  relied  on,  if  this  deed  were  of  the  voluntary 
character  described  by  him.  But  on  the  threshold  of  his  case 
the  deed  is  stated  and  must  be  accepted  as  an  ante-nuptial 
settlement,  whereas  the  cases  cited  and  the  principles  therein 
referred  to,  will  be  found  to  relate  to  post  nuptial  settlements, 
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or  to  such  iis  have  been  entered  into  not  in  view  of  marriage, 
but  based  on  some  such  consideration  as  is  termed  meritorious. 
The  provisions  of  the  statute  have  been  reasonably  the  subject 
of  much  adverse  criticism  in  the  discussion  of  cases  subject  to 
them,  or  sought  to  be  brought  within  their  operation. 

TJie  grounds  of  their  application  are  now,  however,  clearly 
defined,  and  no  uncertainty  can  exist  when  their  operation  may 
be  invoked  in  avoidance  of  such  deeds  or  settlements  of  the 
character  or  class  to  which  the  purchaser's  counsel  would  rele- 
gate the  deed  now  impugned. 

For  instance,  the  following  extract  from  a  judgment  of  Chief 
Justice  Cockburns  in  an  analogous  case  may  be  taken  as  em- 
bodying the  governing  principles  in  such  cases :  "  The  operation 
of  the  statute  in  avoiding  in  favour  of  purchasers  for  value, 
whether  with  or  without  notice,  conveyances  in  favour  of  re- 
lations, however  honest  and  otherwise  praiseworthy,  if  made 
without  valuable  consideration,  is  now  too  firmly  established  to 
admit  of  being  questioned ;  and  it  must  now  be  taken  to  be 
definitely  settled  that  a  provision  even  for  a  man's  wife  and 
children,  however  sacred  in  a  moral  point  of  view  the  duty  of 
making  such  a  provision  may  be,  is  bad  against  a  future  pur- 
chaser as  being  without  consideration  and  voluntary." 

Such  is  the  unmistakable  ruling  of  the  courts  in  reference  to 
settlements  made  under  a  state  of  circumstances  very  different 
from  those  presented  in  this  case.  There,  for  instance,  a  party 
of  independent  means,  being  desirous  of  securing  a  portion  for 
the  benefit  of  his  family,  freely  and  voluntarily  executes  a  deed 
of  trust  embodying  his  intentions,  reciting  them  as  the  conside- 
rations on  which  it  is  based;  subsequently,  it  may  be  years 
after,  from  some  motiye  or  reason,  arising  it  may  be  from  a 
change  in  his  circumstances  or  otherwise,  he  sells  or  mortgages 
the  property  so  assigned, — the  law  by  force  of  this  principle  of 
construction  of  the  statute  would  confirm  to  the  purchaser  in 
the  sale,  or  the  mortgagee  in  his  mortgage.  This  is  in  the  case 
of  a  purely  voluntary  settlement,  in  which  no  real  valuable 
consideration  can  be  found  or  is  recited.  But  what  do  we  find 
here  as  the  acknowledged  facts  and  data  for  the  suggested  ap- 
plication of  the  same  principle  ?  Evidently  accepted  proposals 
and  certainly  mutual  concessions  and  agreements  actuating  the 
parties,  terminating  in  the  execution  of  an  ante-nuptial  deed  of 
settlement,  in  which  is  recited  as  the  consideration,  the  solemni- 
zation of  the  intended  marriage — the  assignment  of  the  property 
to  the  trustee  for  the  uses  and  purposes  named,  the  specific 


JERRITT  V.  SCOTT.  437 

limitations  of  the  interests  of  the  cestui  que  trusts.  On  its  ex- 
excution  and  for  many  years  subsequently,  its  provisions  are 
duly  observed,  some  years  after  the  death  of  one  of  the  settlors, 
the  survivor  assumes  to  have  the  absolute  disposition  of  the 
property,  and  disposes  of  it  and  conveys  it  away  by  bill  of  sale, 
in  derogation  of  the  deed  and  in  deprivation  of  the  right  of  re- 
mainder of  the  only  issue  of  the  marriage.  Aside,  then,  from 
the  impolicy  and  questionable  morality  attending  the  setting 
aside  of  a  deed  so  solemnly  entered  into  and  acted  upon,  we 
must  ascertain  if  it  contains  that  ingredient  necessary  to  give 
it  such  force  and  legal  effect,  as  to  relieve  it  from  the  operation 
of  the  principle  to  which  reference  is  made. 

The  consideration  recited  on  the  face  of  this  deed  is  tlie  in- 
tended or  proposed  marriage  between  the  settlors, — is  that, 
then,  a  suflBciently  valid  consideration  in  law  to  enforce  its 
recognition  ? 

In  reply  it  might  be  sufficient  to  observe  that  in  the  case  of 
marriage,  the  impossibility  of  resting  the  consideration  by  re- 
placing either  party  in  their  original  status  might  be  a  sufficient 
reason  why  full  effect  should  be  given  to  such  an  arrangement. 

The  principle  that  marriage  is  the  highest  consideration  known 
to  the  law  is  too  well  established  to  call  for  extended  or  parti- 
cular reference  from  authority. 

But  in  addition,  it  is  placed  beyond  cavil  that  marriage  is  a 
valuable  consideration,  and  the  law  esteems  it  an  equivalent 
given  for  the  grant :  17  Ves.  271 ;  Lewin  on  Trusts,  633 ;  1  At- 
kins,  158  ;  also  Darts.  V.  and  P.,p.  J^BS.  Undoubtedly  a  valua- 
ble consideration  makes  the  deed  good  against  a  subsequent 
purchaser.  Chitty,  19 ;  Ghdly  vs.  Bishop,  12  B.  and  C,  584- 
Again,  it  is  well  established  that  a  settlement,  made  with  a  view 
to  maiTiage,  on  a  wife  and  the  issue  of  the  marriage,  will  be 
good  against  a  future  purchaser  for  value  although  without 
noice.     Clark  vs   Wright,  9  W.  Es 

And  further,  in  the  case  of  Parker  vs.  Carter,  4  Hare,  p.  IfiO, 
we  find  that  a  sale  having  been  made  by  a  surviving  settlor  of 
her  own  lands  after  a  voluntary  deed  and  fine  by  husband  and 
wife,  it  was  held  that  the  deed  and  fine  were  not  Voluntary,  for 
the  joining  husband  and  wife  was  a  good  consideration  for  the 
act  of  each,  and  the  subsequent  sale  wjis  not  by  the  same  party. 
This  latter  ruling  is  peculiarly  in  place  as  bearing  on  the  dis- 
position under  the  sale  effected  here  by  the  surviving  settlor 
alone. 

And  it  was  urged  in  support  of  such  sale  that  the  land  being 
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originally  the  wife's,  the  right  of  disposal  should  be  unques- 
tioned. It  is  clear  no  such  right  of  re-vestiug  existed  in  the 
survivor,  and  further  in  support  of  such  ruling  and  as  opposed 
to  the  view  that  this  is  such  a  voluntary  deed,  as  contended  for 
by  the  purchaser,  it  is  laid  down  by  Justice  Blackburn  in  the 
same  case,  "  that  when  once  it  is  shown  that  the  intended  hus- 
band and  wife  bargained  that  part  of  what  would  have  been 
the  joint  fund  of  the  matrimonial  firm,  should  upon  marriage 
go  in  a  particular  way,  it  is  immaterial  whether  it  was  ptirt  of 
what  the  husband  would  have  brought  in  or  the  wife  that  is  so 
settled, — it  is  equally  part  of  the  bargain,  and  so  not  volun- 
tary." 

Other  such  references  to  authorities  might  be  made,  but  suffi- 
cient is  given  in  my  judgment  to  sustain  this  settlement,  and 
negative  the  argument  urged  to  impeach  it.  It  may  be  as  well 
to  add  that  it  will  be  found  on  reference  to  these  and  other 
authorities  cited  in  the  judgment  given,  that  the  legal  estate 
continued  throughout  in  the  trustee  and  as  set  out  in  the  deed; 
she,  the  settlor,  merely  had  the  interest  in  the  rents  and  profits 
during  her  life,  the  remainder  being  in  the  issue  of  the  marriage — 
or,  in  the  language  used  in  treating  of  this  principle,  in  "Lewin 
on  Trusts."  The  possession  of  the  cestui  que  trusts  under  the 
trusts  of  a  settlement  is  the  possession  of  the  trustee,  which  is 
not  interrupted  by  the  death  of  the  astui  que  trust,  but  enures 
for  the  benefit  of  the  person  next  entitled. 

This  deed,  therefore,  having  been  entered  into,  and  made  for 
and  in  consideration  of  the  marriage,  which  is  a  valuable  con- 
sideration, and  no  charge  of  fraud  being  inrputed  to  its  making, 
and  having  had  effect  given  to  its  provisions  and  trusts,  in  my 
judgment  it  cannot  now  be  impeached  nor  held  to  be  void,  on 
the  grounds  relied  on  by  the  plaintiff  in  this  matter. 

Mr.  L  JR.  McNeUy,  for  plaintiff*. 
Mr.  P.  J.  Scott,  Q.  C.  for  defendant. 
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1890,  February.    SiB  F.  B.  T.  Carter,  C.  J. 

Contract — Policy  of  Insurance^Insuranee  Clttb— Construction  of  Rules  of  Club — 

Time, 

The  schooner  Frederick  was  insured  in  the  St.  John's  Mutual  Insurance  Club 
from  noon  of  the  first  day  of  April  till  noon  of  the  fifteenth  day  of  December. 
She  was  lost  at  6.30  p.  m.  on  the  fifteenth  of  December.  Insured  contended 
that  as  schooner  was  prevented  by  stress  of  weather  from  reaching  her  destina- 
tion and  not  from  ordinary  causes,  her  insurance  was  existing  at  time  of  loss 
and  would  so  continue  while  the  voyage  was  incomplete  according  to  niles  of 
club. 

Beld--That  the  two  extremes  ot  the  time,  are  the  termini  of  the  risk.  The  court 
has  no  authority  to  modify  a  contract  as  regards  hours  any  more  than  as  re- 
gards months  or  years. 

The  following  special  case  submitted  under  rule  of  court,  for 
the  decision  of  this  court,  by  the  arbitrators  whose  names  are 
subscribed  thereto,  appointed  by  the  parties  under  rules  of  the 
defendant  club : — 

Special  Case  for  Opinion  of  Supreme  Court. 

The  question  of  the  claim  against  the  insurance  club  in  this 
matter  was  referred  to  arbitration  under  the  19th  rule  of  the 
club  hereto  annexed. 

On  enquiry  the  arbitrators  find  that  a  question  of  law  arises 
which  the  determination  of  the  claim  will  mainly  if  not  en- 
tirely depend,  and  upon  which  the  arbitrators  desire  to  have 
the  opinion  of  the  court. 

The  question  arises  out  of  the  following  facts : 

The  schooner  Frederick  was  insured  in  the  St.  John's  Mutual 
Insurance  Club,  for  the  season  of  1887,  under  the  rules  hereto 
annexed. 

On  the  morning  of  the  11th  December,  1887,  the  said  vessel 
left  Gander  Bay,  Notre  Dame  Bay,  with  a  cargo  of  timber, 
bound  for  Carbonear,  in  Conception  Bay.  During  the  voyage 
the  weather  became  stormy  and  winds  adverse,  and  she  put 
into  Seldom-come-by.  After  a  day  or  two  at  Seldom-come-by 
she  started  on  her  voyage  to  Carbonear,  leaving  Seldom-come- 
by  on  the  morning  of  the  15th  December,  about  one  o'clock. 
During  the  day  of  the  15th  the  wind  again  became  adverse  and 
At  about  6.30  p.  m.,  on  attempting  to  enter  the  harbor  of  Greens- 
pond,  the  vessel  struck  upon  a  rock  and  was  lost. 

It  is  agreed  that  no  blame  can  be  attached  to  the  owner, 
eaptain  or  crew,  the  vessel  having  been  "  lost  by  the  perils  in- 
sured against." 
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It  is  also  agreed  that  the  schooner  could 
circumstances  completed  her  voyage  from 
bonear,  if  she  had  not  been  prevented  by 
weather. 

The  underwriters  contend  that  as  the 
noon  on  the  15th  of  December,  there  is, 
no  liability  on  the  club. 

The  question  as  to  the  liability  of  the  club  is  respectful] 
submitted  to  the  court  for  determination. 


[  have  under  ordinal 
Grander  Bay  to  Ca 
unusually  boisteroi 

vessel  was  lost  aft( 
under  the  13th  rul 


J.  S.  Winter, 
George  H.  EmersoN; 
Alex.  J.  W.  McNeily, 


■} 

LY,  J 


Arbitrator 


St.  John's,  February  5th,  1890. 


The  circumstances  connected  with  the  loss  of  the  plaintifl 
vessel,  Frederick,  are  sufficiently  set  out  in  the  case,  and  as  thei 
is  no  dispute  respecting  the  facts,  the  only  question  for  tl 
consideration  and  determination  of  the  court,  is  the  legal  coi 
structiou  to  be  placed  on  the  terms  of  the  following  13th  ru 
of  the  club,  which  is  an  essential  part  of  the  mutual  contract 
the  parties,  and  in  the  application  of  which  the  contention  h; 
arisen : — 

"  XIII. — Vessels  may  be  insured  by  this  society  from  noon  of  the  fi\ 
day  of  April  until  noon  of  the  fifteenth  day  of  Dec. ;  and  vessels  once  enter 
shall  continue  to  be  liable  for  claims  by  the  society  during  the  whole  ten 
unless  they  or  any  of  them  shall  be  withdrawn  from  the  protection  of  i 
society,  by  entering  upon  a  voyage  or  voyages  beyond  the  society's  limi 
in  which  case  they  win  cease  to  be  insured  by  the  society,  but  will  be  lial 
for  one-half  of  the  original  proportion  of  their  contributions  for  all  lose 
in  the  society  subsequent  to  such  withdrawal.  The  certificates  of  vess( 
so  withdrawn  are  to  be  surrendered  to  the  secretaries  before  any  vesj 
shall  commence  such  voyage  beyond  such  limits,  or  before  they  shall 
entitled  to  the  remission  of  one-half  of  her  original  share  of  liability.  Ai 
vessel  or  vessels  so  withdrawn  may  be  permitted  to  re-enter  this  socie 
for  the  remainder  of  the  season,  on  passing  survey  and  on  condition  th 
such  vessel  or  vessels  so  re-entered  snail  be  liable  for  their  full  proportii 
of  the  losses  for  the  season.  No  vessel  insured  in  this  society  shall  be  jh 
mitted  to  leave  any  port  or  place  before  the  fifteenth  day  of  December^  bva\ 
for  any  other  port  or  place,  without  allowing  a  reasonahU  timsy  under  ordina 
circumstances  for  her  arrival  at  the  latter  port  or  place  before  noon  of  the  sa 
date.  In  any  case  of  violation  of  this  rule,  the  insurance  upon  the  vessel  shi 
h  deemed  to  have  ceased  from  the  time  of  her  departure  upon  such  vowu 
There  shall  not  in  any  case  be  a  claim  against  the  society  in  respect  of  t! 
loss  of  any  vessel  abs^doned  at  sea  after  the  fifteenth  December.  All  v< 
sels  insured  in  this  society  are  prohibited  from  any  participation  in  t 
sealing  voyage,  and  from  entering  upon  any  voyage  not  contemplated 
the  first  rule/' 
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It  is  admitted  the  plaintiff's  vessel  was  insured  in  the  club 
for  the  season  of  1887,  that  is,  from  noon  of  the  first  day  of 
April  to  noon  of  the  fifteenth  day  of  December,  and  became 
thereby  as  validly  insured  as  if  by  a  separate  time  policy  issued 
by  any  insurance  company  or  society.  By  this  kind  of  insu- 
rance the  two  extremes  of  the  time  are  the  termini  of  the  risk, 
which  necessarily  ceases,  unless  otherwise  piovided  for,  when 
the  time  limited  comes  to  an  end.  Noon  of  the  15th  December 
is  a  fixed  and  definite  time,  and  then  this  vessel  was  prosecut- 
ing a  voyage  without  encountering  any  disaster,  some  six  hours 
afterwards  when  entering  an  intermediate  port  she  became 
wrecked  and  lost  from  the  perils  theretofore  insured  against. 
But  the  plaintiff  contends  that  as  it  is  admitted  by  the  case  the 
vessel  could,  under  ordinary  circumstances,  have  completed  her 
voyage  from  Gander  Bay,  which  place  she  left  on  the  11th  of 
December,  to  Carbonear,  if  she  had  not  been  prevented  by  un- 
usually boisterous  weather,  she  was  thereby  still  covered  by  the 
insurance  under  the  latter  part  of  the  rule  referred  to,  and  would 
remain  so  while  the  voyage  was  incomplete,  although  the  extreme 
time  so  fixed  had  expired.  It  is  to  be  remarked  that  the  case 
does  not  state  that  the  vessel  could  have  completed  her  voyage 
or  have  arrived  at  her  destination  before  noon  of  the  said  date,. 
"viz.,  15th  December."  Assuming,  however,  that  it  had  been 
80  stated  and  the  omission  unintentional,  we  do  not  think  this 
part  of  the  rule  contemplated,  or  that  it  is  susceptible  of  an 
interpretation,  that  because  a  vessel  insured  in  the  club,  left  a 
port  for  another  within  a  reasonable  time  to  have  arrived  at  the 
latter  before  noon  of  the  I5th  December,  the  risk  was  to  be 
considered  unexpired  and  continuing,  but,  on  the  contrary,  that 
if  she  did  not  do  so  the  insurance  should,  as  the  rule  expressly 
states,  "  be  deemed  to  have  ceased  from  the  time  of  her  depar- 
ture upon  such  voyage."  The  defendant  club  might  not  unfairly 
assert  that  the  very  loss  in  this  case  is  illustrative  of  the  wisdom 
of  this  provision  or  condition  in  the  rule,  in  deterring  owners 
from  too  long  protnicting  departure  from  port  on  the  last  voy- 
1^  for  the  season,  along  a  known  tempestuous  and  dangerous 
coast.  If  the  contention  of  the  plaintiff  were  maintained  it  is 
evident  that  much  confusion  would  exist,  and  the  annual  set- 
tling of  the  accounts  of  the  club,  which  from  experience  we  are 
aware  takes  place  with  local  mutual  insurance  societies  about 
the  end  of  the  year,  be  rendered  impracticable  from  recognizing 
without  special  provision  therefor  outstanding  risks  beyond  the 
limited  period,  which  might  extend  over  months,  a  condition  of 
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things  which  could  scarcely  ever  have  been  conceived,  and  for 
which  certainly  there  was  no  warrant,  under  the  rules  of  the 
club,  when  this  insurance  was  efifected  and  current 

This  may  be  regarded  as  a  hard  case  on  the  plaintiff,  especi- 
ally as  the  loss  is  admittedly  a  Ixma  fde  one,  but  this  court  has 
no  authority  to  alter  or  modify  the  effect  of  a  clear  contract, 
as  regards  hours,  any  more  than  days  or  months,  which  the 
parties  voluntarily  entered  into  for  mutual  protection  and  which 
is  equally  obligatory  on  all  the  members. 


In  Eb  Insolvency  EICHAED  HAEVEY. 
1890,  April.    Hon.  Mr.  Justice  Little. 

Insolvency --Htuband  and  wife— Monies  lent  for  trade  purposes — Married  Woman's 
Property  Act,  J88S — Claim  on  trustee  of  Insolvent, 

The  wife  of  the  insolvent  was  entitled  to  certain  property  in  her  own  right,  tbe 
rents  from  which  were  received  by  her  husband  from  time  to  time,  and 
for  some  years  previous  to  his  insolvency  appropriated  to  h»  business,  and 
with  wife's  knowledge.  The  wife  claimed  to  rank  as  a  creditor  on  insolvent 
estate  for  monies  so  appropriated,  and  that  the  words  of  the  "Married  Wo- 
man's Property  Act,  1883,"  do  not  apply,  as  such  lending  must  be  regarded  as 
a  trust  fund.  The  matter  being  referred  to  the  master,  A.  J.  W.  McNeily, 
Q.  C,  reported  against  the  claim.    On  argument  on  exceptions  to  report, 

Held,— When  husband  and  wife  live  together  the  wife  cannot  charge  the  husband 
or  his  estate  as  her  debtor  for  her  separate  income  which  she  has  permitted 
him  to  receive.    Report  upheld. 

This  matter  was  referred  to  Alex.  J.  W.  McNeily,  Q.  C,  as 
master-in-chaucery,  to  inquire  into  and  report  thereon  to  the 
<^ourt.  His  report  was  duly  made  and  filed  of  record  in  Feb- 
ruary last. 

The  evidence  in  relation  to  the  claim  was  minutely  gone  into 
and  carefully  taken,  affording  a  clear  history  of  the  source  from 
"which  the  separate  estate  of  the  claimant  was  derived,  its  limi- 
tations and  the  trusts  it  was  subject  to.  Portions  of  the  pro- 
perty had  been  acquired  by  her,  as  separate  estate,  under  the 
will  of  her  grandfather,  one  Thomas  Williams,  other  portions 
•consisting  of  other  interests  in  lands  of  the  same  party,  bad 
been  purchased  by  Harvey  some  years  ago  and  assigned  by 
deed  to  her  brother,  to  be  held  subject  to  certain  expressed 
i^rusts  and  limitations  in  favor  of  the  claimant.  The  positions 
and  relations  of  the  parties  thus  created  appear  to  have  re- 
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mained  undisturbed  up  to  within  a  period  of  two  months  prior 
to  the  insolvency  of  Harvey,  when  it  is  stated,  in  evidence,  an 
assignment  of  the  deed  of  trust  was  regularly  entered  into  and 
executed  by  the  trustee,  Mrs.  Harvey,  and  the  insolvent,  whereby 
the  latter  was  substituted  for  the  original  trustee,  and  the  se- 
parate estate  of  the  claimant  vested  in  him,  to  hold  the  same 
for  the  use  and  benefit  of  Lily  Harvey,  an  infant  daughter. 
This  deed  was  duly  registered  shortly  before  the  declaration  of 
insolvency.  The  deed,  the  circumsUinces  under  which  it  was 
executed  by  the  cestiu  que  tntst,  and  the  trustee,  or  its  effect  on 
their  respective  positions  are  not  now  the  subject  of  criticism, 
ijonsequentiy  may  not  call  for  further  notice. 

The  evidence,  however,  in  relation  to  its  existence,  was  very 
properly  gone  into  by  the  master,  to  throw  light  on  the  other 
matters  in  proof  and  upon  statements  of  the  insolvent,  bearing 
on  the  continued  appropriation  to  his  trade  purposes  of  the 
rentp  collected  by  him  from  his  wife's  property. 

These  rents,  it  appeared,  he  customarily  and  openly  collected 
for  some  ten  or  eleven  years,  and  appropriated  or  applied  them 
at  his  discretion  in  and  to  his  business. 

And  although  he  states  this  continued  appropriation  was 
without  his  wife's  knowledge,  and  although  she  alleges  she 
never  received  any  statement  of  account  from  him,  still  she 
deposes  she  was  aware  that  in  previous  business  ventures  Har- 
vey had  used  her  monies,  thus  received,  for  purposes  of  his  own. 

The  grounds  urged  by  Sir  J.  S.  Winter,  as  counsel  for  the 
<5laimant,  apparently  cover  every  position  that  could  be  advan- 
ced in  order  to  rank  her  as  an  ordinary  creditor.  The  master 
has  properly  confined  his  attention  to  only  three  of  these 
grounds,  which  in  substance  may  be  briefly  accepted,  as  first 
assuming  a  power  and  right  in  the  claimant's  trustee  to  recover 
from  the  insolvent  estate  the  monies  sc  received  by  Harvey, 
notwithstanding  the  alleged  ucquiesence  of  the  cestui  q%ie  ti^st 
in  their  collection  and  appropriation.  Second,  that  the  words 
or  terms  of  the  "  Married  Women's  Property  Act,  1883,"  do  not 
apply  to  the  case,  which  must  be  regarded  as  that  of  a  trust, 
as  such,  lending  and  entrusting  the  trust  property  of  a  married 
woman  to  her  husband  and  therefore  the  monies  so  received  by 
the  insolvent  were  received  dehors  the  present  legislation.  That 
section  three  of  the  Act  does  not  apply  or  prejudice  the  rights 
of  a  woman  married  before  the  Act  was  passed,  and  the  words 
"entrusted  by  her  to  her  husband,"  have  reference  only  to  a 
deliberate  act  of  the  ferne  covert,  and  do  not  include  a  mere  pre- 


444  Ix  RB  Insolvency  EICHARD  HARVEY. 

sumable  trust ;  and  that  the  words  *'  or  otherwise/'  aie  word» 
ejusdevi  generis,  and  liave  refeience  only  to  a  known  pnrpoee  in 
respect  of  the  husband's  trade  or  business.  The  master,  in  his 
report,  ob8er\'e8  on  all  these  objections,  passing  them  in  review 
and  fullj  disposing  of  them  in  the  order  in  which  they  were 
advanced  by  counsel,  and  finally  disallows  the  claim  of  Mrs. 
Han'ey  to  rank  as  a  creditor,  or  entitled  to  a  dividend  out  of 
the  asset's  of  her  husband's  insolvent  estate,  and  states  that 
whatever  claim  she  may  have  must  be  postponed  until  the 
claims  of  the  present  cr^itors  are  satisfied. 

The  evidence  in  fact,  shows,  and  it  is  in  effect  admitted,  that 
the  cestui  que  trust  was  aware,  and  her  trustee  must  have  been 
equally  well  aware  of  the  fact,  that  the  insolvent,  whilst  in  the 
receipt  of  these  rents  or  income  from  her  property,  was  appro- 
priating them  to  the  speculative  purposes  of  his  trade  The 
claimant  directly  testifies  to  such  a  knowledge  as  to  one  period 
in  his  business  or  trade.  We  also  find  it  stated  by  the  parties 
in  evidence,  that  a  separate  account  was  regularly  kept  in  the 
insolvent's  1)ooks  in  the  name  of  the  claimant,  and  that  there 
was  a  sum  of  $1,600  entered  to  the  credit  of  that  account.  Thi» 
all  evidenced  a  deliberate  creation  of  authority,  by  means  of 
which  the  insolvent  became  entrusted  with  these  monies,  dealt 
with  them,  and  actually  directed  at  one  time  a  payment  to  be 
made  out  of  them  to  the  claimant,  during  his  own  absence  from 
the  country. 

The  evidence  so  strongly  fortifies  the  position  taken  by  the 
master  that  it  would  appear  unnecessary  to  i*efer  to  authority 
against  the  contentions  and  the  arguments  relied  on  in  sup- 
port of  the  claim  thus  advanced.  However,  one  or  two  will 
suffice  in  recognition  of  the  established  doctrine  applicable  to 
the  relative  rights  of  husband  and  wife  and  their  estates  under 
such  or  like  circumstances. 

But  before  doing  so  it  may  be  well  to  observe  that  the  pro- 
visions of  our  act  of  1883  are  partially  a  transcript  of  the 
Imperial  Act  of  1882;  and  the  third  section  in  question  is 
literally  transcribed  from  the  third  section  of  the  latter  acU 
So  that  adjudications  in  English  courts  in  reference  to  the  ope- 
ration and  effect  of  such  portions  of  the  statute,  may  well  apply 
in  matters  arising  under  our  act  in  analogous  cases  here.  We 
therefore  find  in  a  judgment  of  Cave,  J.,  in  the  matter  of  txparte 
Tidswell,  35  v.  W.  B.,  that  the  meaning  and  application  of  the 
words  of  this  third  section  have  been  subjected  to  considerable 
l^al  misapprehension  and  judicial  criticism.    In  this  matter  of 
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Harvey's,  it  was  urged  before  the  master,  ou  behalf  of  the  claim- 
ant, that  the  words  "  or  otherwise  "  are  only  eju3dem  generis,  and 
refer  to  a  known  purpose  in  respect  of  the  husband's  trade ;  in 
the  reported  case  it  was  also  contended  the  words  were  of  the 
like  character  or  meaning  of  the  connected  words,  and  had  re- 
ference to  the  immediately  preceding  words  "carried  on  by 
him  " ;  and  on  behalf  of  the  trustee  it  was  urged  that  the  words 
mean,  for  the  purpose  of  the  trade  or  business  carried  on  by  the 
husband  or  for  a  different  purpose.  The  learned  judge  finally 
observed,  "I  ffuess  rather  than  conclude  that  the  draftsman 
meant  to  say,  *  any  money  of  the  wife  lent  by  her  to  her  hus- 
band for  the  purposes  of  any  trade  or  business  carried  ou  by 
him,  whether  alone  or  in  partnership  with  others,  and  whether 
personally  or  by  an  agent,  &c.' " 

However,  the  requirements  of  this  case  do  not  call  for  any 
further  reference  to  any  subtle  reasonings  on  the  constructions 
of  the  Language  of  the  section  and  its  application  to  the  facts  of 
the  case.  There  it  appeared  the  wife  had  directly  advanced,  on 
loan,  monies  to  her  husband  for  private  purposes  outside  of  his 
trade  and  business,  and  in  that  vital  particular  is  clearly  dis- 
tinguishable from  the  facts  on  which  this  case  entirely  rests. 
And  here,  be  it  observed,  the  wife  deposes  that  in  previous 
business  ventures  her  husband  had  used  her  money  for  his  own 
trade  purposes. 

In  the  course  of  the  judgmeut  delivered  on  that  matter  in 
Tidwell's  estate,  reference  is  made  to  the  principle  "  that  he  who 
shares  in  the  profits  of  a  trade  or  undertaking  should  also  run 
.some  risk  of  loss,  and  should  at  any  rate  not  be  allowed  to  prove 
for  his  capital  in  competition  with  creditors  who  do  not  share 
in  those  profits."  Similar  considerations  apply  to  a  wife  who 
lends  money  to  her  husband  *  *  as  she  must  in  ordinary 
circumstances  share  in  the  benefit,  &c.  It  might  be  observed 
in  this  view  of  the  case,  siside  from  the  operation  of  the  terms 
of  the  act,  that  the  position  to  which  the  wife's  claim  is  rele- 
gated by  the  master  is  otherwise  sustainable.  We  find,  for 
instance,  that  while  a  husband  and  wife  are  living  together  in 
amity,  the  receipt  by  the  husband  of  the  separate  income  of  the 
wife  has  been  regarded  as  a  gift,  and  as  applied  for  the  joint 
benefit  and  for  the'maintenance  of  their  household  and  the  like. 
In  re  Flavveruk,  37  W.  R.,  p.  503.  Again  it  is  more  tersely 
given  in  the  judgment  rendered  in  the  case  of  Hale  vs.  Sheldral-e, 
5  L.  T.  Reps.,  p,  277.  When  husband  and  wife  have  lived  to- 
gether, the  wife  cannot  charge  the  husband,  or  his  estate,  as 
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her  debtor  for  arrears  of  her  separate  income  which  she  has 
permitted  him  to  receive,  Sec.  Where  the  ciixjumstances  are 
such  that  the  wife's  consent  or  acquiescence  may  be  fairly  pre- 
sumed, the  presumption  rises  immediately  on  such  receipt  by 
the  husband  and  bars  all  claims  on  the  part  of  the  wife  or  her 
representatives.    2  Ves.,  Sen.  190. 

The  justice  and  fairness  of  such  a  ruling  is  obvious,  for  a 
claimant,  if  successful  under  such  circumstances,  would  have 
received  the  benefit  from  the  use  of  her  iuccme  by  the  husband 
in  his  business,  in  the  support  and  maintenance  of  the  domestic 
establishment,  and  also,  be  further  recouped  by  the  receipt  of 
a  dividend  as  a  creditor  from  the  husband's  insolvent  estate. 
This  would  obviously  work  an  injustice  to  other  creditors  whose 
monies  were  also  used  in  such  trade  and  business,  but  whose 
claims  are  to  be  met  merely  by  the  dividend  they  may  be  en- 
titled out  of  the  same  estate. 

It  is  therefore  manifest,  that  as  well  under  the  terms  and 
meaning  of  the  statute  as  under  the  principles  of  law,  so 
clearly  and  positively  laid  down,  this  claim  of  Mrs.  Harvey's 
could  not  be  allowed.  In  fact  it  must  have  been  from  some 
misconceived  idea  of  the  circumstances  that  parties  could  have 
been  induced  to  have  asserted  such  a  claim.  We  find  here 
the  husband  and  wife  living  in  amity,  supporting,  for  the  needs 
of  their  family,  a  domestic  establishment,  the  wife  entitled  to 
an  annual  income,  the  husband  tacitly,  if  not  expressly,  autho- 
rised to  collect  and  receive  that  income  for  a  number  of  years, 
and  his  expenditure  of  it,  acquiesced  in  by  the  wife,  in  the 
known  trade  and  business  carried  on  by  him ;  surely  such  facts 
and  circumstances  present  as  strong  a  case  for  the  application 
of  the  rules  of  law  as  could  well  be  imagined.  The  excep- 
tions are  therefore  disallowed  and  the  master's  report  stands 
confirmed. 

Exceptions  were  also  taken  to  the  report  of  the  master  on 
the  claim  made  in  behalf  of  the  infant  daughter,  Lily  Harvey. 
In  the  course  of  the  argument  these  exceptions  were  with- 
drawn, the  report  in  favour  of  the  claim  therefore  stands  con- 
firmed. As  already  observed,  the  court  cannot  take  notice,  in 
its  decision,  of  any  matter  outside  of  the  only  issue  now  sub- 
mitted for  consideration,  and  therefore  abst&ins  from  comment 
on  the  assignment  of  the  trust  deed  or  upon  the  circumstances 
connected  with  it. 

Sir  J.  S  Winter,  Q.  C,  and  Mr.  Morison,  for  the  claimant. 
Mr.  Emerson  and  Mr.  Horwood  for  the  trustees. 
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1890.    By  the  Court. 

Will — Testamentary  capacity — Partial  unaoundneaa  of  mind — Coercion — Fraud, 

On  the  proof  of  the  will  of  testator  it  was  contended  that,  at  the  time  of  makiog' 
he  was  of  unsound  mind,  blind  and  deaf,  and  that  the  will  was  obtained  by 
the  fraud  and  coercion  of  some  of  the  next  of  kin.  The  matter  being  fully 
heard  and  a  number  of  witnesses  called, 

Held — It  is  sufficient  if  the  testator  has  such  a  mind  and  memory  as  will  enable 
him  to  mderstand  the  disposition  of  his  property  in  its  simple  form.  In  de- 
ciding upon  the  capacity  of  the  testator  it  is  the  soundness  of  his  mind,  and 
not  the  state  of  his  bodily  health  that  must  be  regarded.  To  support  undue 
influence  it  must  be  showu  to  have  amounted  to  coercion  destructive  of  free 
agency.    The  will  wus  admitted  to  proof. 

The  document  purporting  to  be  the  last  will  and  testament 
of  the  testator  was  duly  proved  in  common  form  on  the  seven- 
teenth of  February  last ;  and  the  executor,  Daniel  Ashley,  a  son 
of  testator,  and  his  sole  legatee,  having  applied  for  probate, 
others  of  the  next  of  kin  opposed  such  grant  and  called  for 
proof,  in  solemn  form  of  the  alleged  will.  In  their  answers  to 
the  citations  issued  by  reason  of  the  caveat  filed  by  them  against 
his  application,  they  allege  the  invalidity  of  the  document  as 
such  will  on  the  grounds  that,  (1),  the  testator,  at  the  time  of 
the  making  thereof,  was  not  of  sound  and  disposing  mind; 
(2),  he  was  blind,  deaf,  illiterate,  and  of  extreme  old  age ;  and 
(3),  that  the  will  was  obtained  by  tho  fraud.,  coercion  and  im- 
portunity of  the  executor — Daniel  Ashley. 

In  pursuance  of  the  order  thereupon  made  by  the  court,  the 
matter  of  such  proof  was  fully  gone  into — fourteen  witnesses 
having  been  examined  and  counsel  heard  for  the  respective 
parties  in  support  of  their  contentions. 

From  the  evidence  of  Mr.  Morison  it  appeared  he  had  acted 
as  solicitor  for  the  testator  for  four  or  five  years,  and  had  known 
him  for  about  ten  years.  In  the  fall  of  1888  he  had  conducted 
the  defence  of  an  action  at  law  brought  against  Ashley  by  his 
daughter,  Ellen,  for  wages,  in  which  she  succeeded,  and  as  a 
resuljt  Ashlty  was  obliged  to  pay  a  considerable  amount  to 
meet  the  verdict  and  costs.  Shortly  after  he  informed  Mr. 
Morison  that  in  consequence  of  the  course  of  conduct  thus 
adopted  by  the  daughter  and  others  of  his  children,  he  had  de- 
termined on  altering  his  will,  and  requested  Mr.  Morison  to 
call  at  his  house  for  this  purpose.  Mr.  Morison  deposed  he  did 
not  at  that  time  attend  as  requested,  but  on  being  sent  for  by 
Ashley  some  months  subsequently,  he  did  call ;  that  testator 
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then  referred  to  the  object  of  his  visit,  spoke  of  his  property  and 
gave  verbal  instructions  for  the  making  of  his  will.  These  were 
taken  down  in  writing,  and  subsequently  Morison  had  them 
formulated  and  engrossed,  and  embodied  in  the  will  propounded. 
That,  at  the  time  of  taking  these  instructions,  he  was  alone  with 
testator,  the  executor,  Daniel,  was  not  present.  That  some  time 
after  he  again  attended  at  Ashley's  house,  bringing  with  him 
Mr.  J.  C.  Carter,  accountant,  to  witness  the  execution  of  the 
intended  will.  Mr.  Ashley  was  again  alone  in  the  room,  and 
witness  informed  him  of  the  object  of  their  calling,  and  read  over 
the  document  to  him  in  the  presence  of  Mr.  Carter.  The  testa- 
tor expressed  his  approval  of  it  and,  in  their  presence,  signed  the 
paper  by  placing  his  mark  thereto.  Thereupon  they  subscribed 
their  names  to  it  in  testator's  presence,  and  that  of  each  other. 
This  was  on  the  25th  day  of  July,  1889.  He  further  deposed 
that  the  testator's  mental  condition  at  this  time  was  perfectly 
sound,  and  during  his  ten  years  acquaintance  with  him  he  saw 
nothing  to  lead  him  to  believe  that  testator  was  of  weak  intel- 
lect, but  on  the  contrary,  he  found  him  particular  and  exact  in 
matters  connected  with  the  professional  services  witness  had  to 
transact  for  him,  in  the  collection  of  rents,  the  disposal  of  a  por- 
tion of  land  and  the  conduct  of  two  law  suits  He  informed 
witness  he  "  managed  his  own  affairs  and  would  be  master  of 
them  as  long  as  he  lived."  Witness  believed  his  age  to  be  over 
100  years  from  his  own  statement,  and  he  had  been  physically 
a  strong  man,  but  was  much  stooped  or  bent,  and  weak,  as  he 
himself  said,  from  the  knees  down.  He  was  obliged  to  use  a 
stick  in  moving  about,  and,  at  the  time  of  the  making  of  his 
will,  rested  his  hands  on  a  chair  which  he  moved  before  him 
in  going  into  the  room  and  up  to  the  table  on  which  he  signed 
the  will.  He  only  knew  him  to  have  been  confined  to  his  bed 
on  one  occasion  when  he  visited  him.  He  had  made  three  or 
four  wills  for  him ;  this  last  diflFered  from  the  others.  His  wife 
predeceased  him  some  two  or  three  years  ago.  The  family  re- 
lations had  been  somewhat  disturbed,  particularly  since  the  law 
suit  referred  to. 

The  evidence  of  the  circumstances  attending  the  execution 
of  the  propounded  will  was  confirmed  by  Mr.  Carter,  the  only 
other  subscribing  witness  and  party  present  at  the  time. 

The  Eev.  Mr.  Crooke  deposed  he  had  known  testator  for  four 
years,  and  had  last  spoken  to  him  three  days  before  his  death ; 
that  his  last  illness  lasted  for  about  twenty -four  hours;  had 
frequently  conversed  with   him,  and  at  all  times  found  his 
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meiaory  and  intelligence  to  be  good.  Physically  his  general 
health  appeared  to  be  perfect,  but  he  moved  around  in  the 
house  with  the  assistance  of  a  chair,  and  from  his  own  account 
his  decrepitude  resulted  from  old  age.  He  saw  nothing  what- 
ever in  the  testator  to  lead  the  witness  to  doubt  his  mental 
capacity ;  his  eye-sight  appeared  to  be  good  and  his  hearing  as 
good  as  could  be  expected  in  one  of  his  advanced  years. 

The  Rev.  Mr.  Ryan  had  known  him  for  seventeen  years,  and 
had  had  during  that  time  frequent  conversations  with  him,  and 
up  to  within  a  couple  of  months  of  his  death.  He  was  very 
Aged  ;  his  limbs  very  weak ;  his  eye-sight  good,  but  his  hearing 
imperfect  not  what  might  ordinarily  be  called  deaf,  but  hard 
of  hearing.  He  always  regarded  him  as  a  most  sensible  man 
and  never  observed  anything  strange  in  his  conduct  or  manner 
to  create  a  doubt  as  to  the  soundness  of  his  mental  faculties. 

Mr.  Leard,  a  builder  and  joiner,  deposed  that  two  years  ago 
he  entered  into  a  contract  with  the  deceased,  for  the  alteration 
and  extension  of  a  dwelling-house  in  which  he  resided  on 
Patrick  street.  The  son,  Daniel  Ashley,  had  first  spoken  to 
him  and  brought  him  to  the  old  man,  with  whom  he  made  the 
contract.  He  furnished  plans,  estimates,  and  a  tender  for  the 
work,  and  talked  over  the  contract  with  testator.  After  having 
entered  on  the  work  the  testator  suggested  an  extension  of  the 
house  to  utilise  the  ground  adjoining,  by  means  of  which  the 
single  dwelling  would  become  a  double  house,  and  thereby 
yield  an  increased  rent.  The  alteration  in  the  contract  was 
adopted  and  the  work  completed  accordingly.  The  testator 
discussed  the  cost  and  the  character  of  the  work  to  be  done, 
and  witness  deposed  "he  got  no  soft  lift  out  of  him."  The 
work  extended  over  a  period  of  eight  months,  and  during  that 
time  witness  frequently  conversed  with  him  and  from  time  to 
time  found  fault  with  some  of  the  work,  materia),  &c.,  and  ap- 
peared to  have  a  sensible  knowledge  of  the  work,  and  also  of 
his  own  interest.  The  contract  was  in  writing  and  signed  by 
Daniel,  the  son.  It  was  necessary  to  speak  loud  to  the  old  man 
to  make  him  hear  you,  but  his  speech  and  eye-sight  were  good. 
He  desired  witness  when  he  required  money  to  speak  to  Daniel. 
On  one  occasion  they  hadn't  money  to  meet  an  installment,  and 
witness  suggested  to  the  old  man  that  he  might  give  him  a  note 
for  it  through  a  bank ;  this  he  declined  doing  at  first,  but  ulti- 
mately assented  on  witness  having  to  pay  the  discount.  Daniel 
signed  the  note  in  the  old  man's  presence  for  him ;  it  was  sul)- 
sequently  taken  up.     The  old  man  informed  witness  that  his 

EE 
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age  was  about  114  years.  Witness  believed  that  his  faculties 
were  good  at  this  time. 

Such  is  a  necessarily  condensed  summary  of  the  evidence  of 
these  witnesses,  whose  disinterestedness  and  intelligence  were 
unquestioned,  and  whose  information  in  relation  to  the  matters 
deposed  to  appeared  to  be  reliable  and  authoritative. 

On  their  testimony  the  proponent  of  the  will  rested  his 
proof  in  support  of  its  validity,  and  also  of  the  existence  of 
full  mental  capacity  in  the  testator  at  the  time  of  its  execu- 
tion. The  burden,  therefore,  of  invalidating  the  document  on 
the  grounds  already  given  now  rested  on  the  impugners.  Part 
of  the  evidence  adduced  by  them  was  not  particularly  jx^rti- 
nent;  other  portions  in  relation  to  details  of  family  matters 
may  also  be  regarded  as  irrelevant.  It  is  sulBficient  for  the 
purpose  of  showing  the  character  and  nature  of  the  particular 
circumstances  regarded  by  the  parties  as  reasons  and  grounds 
warranting  their  proceedings,  to  refer  to  the  points  in  their 
evidence  thus  relied  on  by  them. 

It  is  well  to  observe  that  of  the  nine  parties  thus  examined, 
six  were  the  children  of  the  testator,  and  consequently  inte- 
rested in  the  result  of  the  proceedings.  Daniel,  the  executor 
and  sole  legatee  under  the  will,  was  called  and  examined  as  a 
witness  for  the  contestants.  It  appeared  that  three  years  ago, 
at  the  instance  of  his  father,  he,  his  wife  and  children,  returned 
from  Canada  to  reside  with  him,  and  lived  with  him  on  the 
most  kindly  terms  up  to  testator's  death  in  January  last :  that 
urged  by  his  father  he  had  written  the  letter  produced,  dated 
in  December,  1887,  and  addressed  to  his  brother  William,  in 
Detroit,  X.  S.,  requesting  to  be  informed  if  William  woidd  dis- 
pose of  the  part  of  the  house  owned  by  him,  and  informing 
him  that  liis  father  was  in  a  childish  state,  physically  and 
mentally.  At  that  time  his  father  was  debilitated,  but  became 
improved,  and  but  for  the  great  weakness  from  his  knees  down, 
his  health  was  perfect ;  his  eye-sight  and  hearing  were  good ; 
he  manai^ed  his  own  business,  and  stated  at  one  time  that  he 
was  100  years  of  age  Witness  never  used  any  persuasion, 
threats,  ur  other  means  to  induce  his  father  to  make  a  will. 
After  ^Ir.  Morison  had  made  the  will  his  father  had  informed 
him  of  its  contents,  otherwise  he  would  not  have  known  what 
tliey  were.  His  father  was  a  good  reader  at  one  time;  was 
able  to  write,  and  did  not  use  glasses. 

The  other  next  of  kin  deposed  to  the  very  great  age  and 
de  »ility  of  the  testator;  that  on  one  occasion^  on  the  v-isit  of 
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one  of  the  daughtei-s  to  her  mother,  the  father  didn't  recognize 
her,  and  asked  who  she  was.  That  he  was  at  that  time  so 
childish  as  to  attempt  to  beat  and  ill-treat  his  wife  and  daugh- 
ter, not  knowing  what  he  was  doing  He  was  always  most 
sober  and  temperate  in  his  habits.  He  was,  three  years  l)efore, 
so  debiliUited  andso  decrepid  that  his  daughter,  who  attended 
both  on  him  and  her  mother  for  fourteen  years,  was  obliged, 
she  deposed,  to  give  him  the  attention  and  services  one  would 
give  to  a  child. 

Another  witness  deposed  that  he  was  absent-minded  at  times, 
and  would,  in  tlie  middle  of  a  conversation,  drop  off  to  sleep ; 
that  Daniel  must  have  obtained  and  exercised  an  undue  influ- 
ence over  him,  otherwise  he  would  not  have  disposed  of  his 
property  so  contrary  to  his  former  dispositions  of  it;  that 
shortly  after  Daniel's  return  the  other  brothers  and  sisters  dis- 
continued their  visits  to  their  father.  An  instance  was  given 
of  the  old  man  having  forgotten  the  season  of  the  year,  and 
on  one  occasion  the  absence  and  return  of  his  sons,  &c. 

It  might  be  stated  that  each  of  the  next  of  kin  deposed  to 
some  incidents  or  circumstiinces  occurring  long  previous  to  the 
making  of  this  instrument,  and  these  tliey  regarded  as  evi- 
dence of  testamentary  incapacity  The  person  who  was  in 
the  habit  of  shaving  him,  before  Daniel's  return,  also  con- 
sidered the  old  man  at  times  peculiar  and  wandering  in  his 
mind. 

Mr.  Pittuum,  counsel  for  certain  next  of  kin,  gave  some 
evidence  in  relation  to  Daniel's  conduct  when  about  three 
years  ago  he  (Pittman)  was  attending,  at  the  instance  of  Mr. 
Mori.son,  at  Ashley's  to  have  a  will  executed  by  the  testator, 
Daniel  entered  the  room  and  insisted  on  hearing  it  read.  The 
witness  stated  that  at  that  time  the  old  man  informed  him 
that  he  was  103  years  old,  and  conversed  with  him  freely  and 
intelligently ;  and  some  time  after  that,  on  a  second  occasion, 
witness  again  attended  Ashley  for  a  like  purpose  in  company 
with  Mr.  Berteau,  then  a  law  student  in  the  office  of  Mr.  Mori- 
son,  and  found  a  very  great  change  in  the  old  man.  He  in- 
formed him  he  was  very  deaf,  and  witness  was  obliged  to  read 
the  will  loudly  to  him.  In  these  wills  he  dealt  naturally  with 
his  children  in  the  disposition  of  his  property,  excepting  towards 
one  who  he  stated  was  "fractious."  Witness  deposed,  that  if 
necessary  and  called  upon  he  would  have  considered  it  safe  to 
make  the  usual  affidavit  in  proof  of  the  capacity  of  testator, 
and  the  due  execution  of  that  first  paper  as  his  last  will.     It 
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was  while  attending  at  the  execution  of  that  will  that  Daniel, 
the  present  executor,  intruded  and  insisted  on  hearing  it  read, 
and  from  the  circumstance  he  concluded  that  undue  influence 
may  liave  been  exercised  by  Daniel  in  the  making  of  the  last 
will. 

Mr.  Berteau,  who  had  attended  the  execution  of  the  two  pre- 
vious  documents  about  three  years  ago,  deposed  that  he  would 
have  hesiUited  before  making  the  usual  affidavit  in  proof  of 
either  if  called  on  to  do  so  as  the  will  of  the  testator.  Between 
the  first  and  second  visit  a  great  change  had  taken  place  in  the 
test*itor.  He  appeared  more  debilitated  and  harder  of  hearing, 
etc.  However,  he  did  not  t<ike  very  particular  notice  of  him,  or 
interest  in  the  matter  at  the  time. 

We  therefore  turn  to  the  will  itself,  and  find  it  bears  date 
on  the  25th  day  of  July,  1889,  and  by  it  John  Angel  and 
Daniel  Ashley  are  appointed  executors.  The  former  subse- 
quently duly  renounced,  and  the  latter,  the  sole  legattee,  as 
such  executor  applied  for  probate.  It  appears  to  have  l)eeu 
regularly  executed  with  all  due  formality,  every  requirement 
of  the  statute  liaving  been  clearly  and  carefully  complied  with 

The  gist  of  the  evidence  being  given,  it  is  as  well  briefly  to 
refer  to  a  few  cases  of  some  analogy  in  details,  but  containing 
the  principles  that  govern  in  such  adjudications.  Commencing 
then  with  a  case  making  reference  to  the  main  elements  regard- 
ed as  necessary  to  constitute  a  will,  and  the  requirements  to  be 
looked  for  in  a  testator,  that  of  Sefton  vs.  Sefton,  1  F.  &  F  578, 
may  be  cited  as  worthy  of  reference.  Cresswell,  C.  J.,  sUited 
inter  alia,  "  To  make  a  will  the  party  must  have  a  '  disposing 
mind,'  he  must  be  able  to  dispose  of  his  property  with  under- 
standing and  reason." 

Here  is  an  appropriate  extract  from  a  judgment  of  Chancel- 
lor Kent,  given  in  the  able  judgment  of  Cockburn,  C.  J.,  in  the 
case  of  Banks  vs.  Goodfdloio ;  it  will  be  found  with  the  obser- 
vations of  the  chief  justice  illustrative  of  exceptions  here  taken, 
and  to  which  some  of  the  evidence  was  principally  directed : — 
"It  is  one  of  the  principal  consequences  of  extreme  old  age 
that  it  ceases  to  excite  interest  and  is  apt  to  be  left  solitary 
and  ne[;lectcd.  The  control  which  the  law  still  gives  to  a  man 
over  the  disposal  of  his  property  is  one  of  the  most  efficient 
means  which  he  has  in  protracted  life  to  command  the  atten- 
tions due  to  his  infirmities,  and,"  adds  the  chief  justice  in  cou- 
tinu.ition,  "  the  English  law  leaves  everything  to  the  unfettered 
discretion  of  the  testator.     *     *     *     *     It  is  essential  to  the 
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exercise  of  his  power  that  he  shall  undevstand  the  nature  of 
his  act  and  its  effects,  the  extent  of  the  property  of  which  he 
is  disposing,  and  to  appreciate  the  claims  to  which  he  ought  to 
give  effect,"  &c  Again,  we  find  it  sUited  in  the  same  judgment 
the  testator  must:  in  the  language  of  the  law,  have  a  sound  and 
disposing  mind  and  memory,  &c. ;  it  is  not  necessary  that  he 
should  view  his  will  with  the  eyes  of  a  lawyer — it  is  .sufficient 
if  he  has  such  a  mind  and  memory  as  will  enable  him  to  under- 
stand the  elements  of  which  it  is  composed,  and  the  dispositiou 
of  his  property  in  its  simple  form.  In  deciding  upon  the  capa- 
city of  the  testator  to  make  his  will,  it  is  the  soundness  of  his 
mind  and  not  the  particular  state  of  bodily  health  that  is  to  be 
attended  to ;  the  latter  may  be  in  a  condition  of  extreme  imbe- 
cility, and  yet  he  may  possess  sufficient  understanding  to  direct 
how  his  property  shall  be  disposed  of  In  Greenwood  &  Green- 
wood, S  Cairt,  App,  30,  Lord  Ken3'on,  in  charging  the  jury,  said, 
if  the  testator  had  power  of  summoning  up  his  mind,  so  as  to 
know  what  his  property  was,  and  who  those  persons  were  that 
were  the  objects  of  his  bounty,  then  he  was  competent  to  make 
his  will.  It  is  enough  if  the  mental  faculties  retain  sufficient 
strength  fully  to  comprehend  the  testiimentary  act  about  to  be 
done. —  Ws.  Ejns.  l,p,  37, 

In  tfie  year  1878,  a  somewhat  parallel  case  appears  to  have 
been  adjudicated  on  by  this  court,  and  a  judgment  delivered 
upholding  the  will.  The  tesUitor,  named  Allen,  at  the  time  of 
making  the  will  wjis  81  years  of  age,  and  several  witnesses  testi- 
fied U.)  alleged  weakness  of  mind  evidenced  as  they  held  by  de- 
lusions, forgetful ness  of  the  names  of  persons,  friends  and  places, 
etc.,  expressing  himself  at  times  incoherently  and  by  silly  ob- 
servations, etc.;  one  witness  had  refused  to  witness  the  will, 
doubting  as  he  stated  the  sanity  of  the  testator  The  judg- 
ment upheld  the  will,  the  learned  judge  holding  that  at  the 
time  of  its  execution  testator  was  of  full  disposing  mind  and 
undei-standing. 

Sufficient  authority  has  been  cited  to  afTord  a  clear  under- 
standing of  the  principles  and  rules  observed  by  courts  of  law, 
and  applied  in  their  adjudications  in  cases  where  these  issues 
arise.  With  us,  unfortunately  it  may  be,  a  judge  or  court  can- 
not have  the  assistance  of  a  jury,  as  is  elsewhere  afforded  in 
contestations  of  this  nature  The  court  must  consequently  dis- 
charge the  functions  of  both  judge  and  jury,  and  carefully  en- 
deavor to  arrive  at  such  a  conclusion  as  may  be  justified  under 
the  law,  as  applied  to  the  facts  establisfied  in  the  case. 
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Is  there  then  sufficient  in  the  evidence,  so  lengthily  given,  to 
convince  one  that  testator  at  the  time  of  making  and  excuting 
that  instrument  as  his  last  will  and  testament  had.  in  the  lan- 
guage of  C.  J.  Crcswell,  a  disposing  mind,  capable  of  under- 
standing and  forming  an  independent  judgment  with  respect 
to  what  he  was  doing  ?  This  ground  of  interrogatory  must  be 
accepted  as  covering  the  first  objections  made  by  the  contes- 
tants. TJie  burden  of  negativing  the  affirmative  position  result- 
ing from  the  prima  fade  case  of  the  propounder  rests  on  the 
contestants,  and  in  my  judgment  they  have  failed  in  the  suffi- 
ciency of  their  proof,  the  weight  cif  testimony  being  against 
their  theory  of  mental  inc4ipacity.  This  is  appai-ent  from  the 
initial  fict  of  the  regularity  of  the  factum  or  execution  of  the 
will,  and  throughout  the  history  connected  with  it.  The  solici- 
tor does  not  appear  to  have  any  interest  in  the  matter,  his  im- 
partiality was  unquestioned,  and  freely  deposed  tci  the  clear, 
continuous  mentiil  capacity  of  the  testator  for  a  length  of  lime 
preceding  and  at  the  making  of  the  will,  and  subsequently  there- 
to; also  to  the  matured  intentions  long  previously  expressed 
by  testator  of  altering  his  will,  owing  to  some  family  disagree- 
ment. Corroborative  of  such  testimony  we  have  most  disin- 
terested and  intelligent  persons  who  involuntaiily  attended  as 
witnesses,  and  deposed  to  tlie  remarkable  physical  condition  of 
the  testator,  and  in  their  judgment  his  unquestioned  possession 
of  full  mental  capacity  and  functions. 

The  age  of  the  testator  was  certainly  exceptional  and  nire  in 
the  history  of  such  cases.  But  it  does  not  follow  that  incom- 
petency or  inability  to  make  a  ]iroper  disposition  of  one's  pro- 
perty is  necessarily  consequent  on  and  limited  to  the  attainment 
of  a  certain  time  of  life ;  nor  should  it  hold  good  in  this  case 
certiiinly,  when  we  find  from  the  evidence  of  such  disinterestetl 
parties  so  long  acquainted  with  him,  that  testator  did  not  pre- 
sent or  show  any  signs  of  any  of  these  symptoms  of  that  marked 
decay  of  mental  power  which  generally  accompanies  the  attain- 
ment of  an  advanced  age.  We  also  find  that  in  November,  1888, 
when  examined  as  a  witness  he  deposes  to  his  age  jis  that  of 
96  years,  and  then  his  intelligence  is  said  to  have  elicited  favor- 
able notice  from  the  court.  It  must  be  observed  that  the 
instances  detailed  by  the  witnesses  of  absence  of  memory, 
forgetfulness,  peculiarities  of  conduct,  so  directly  opposed  to 
his  ordinary  disposition  and  kindly  demeanor,  were  incidents 
that  happened  as  stated  at  intervals,  and  over  two  years  before 
the  making  of  this  instrument.     In  reference  to  these  the  Ian- 
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guage  cited  in  Constable's  case,  3  Knapp's  Reports,  might  be 
repeated,  "  It  may  be  determined  that  all  these  circumstances 
were  of  a  transient  nature,  and  occurred  when  the  mind  was 
inactive,'*  &c.  These  peculiarities  do  not  appear  to  indicate, 
according  to  the  evidence,  the  ordinary  character  or  disposition 
of  the  man,  and  their  occurrence  is  confined  te  a  time  long 
anterior  to  the  execution  of  the  instrument  in  question. 

However  peculiar  and  striking  these  incidents  might  have 
appeared  at  the  time  to  these  parties,  we  have  in  the  language 
laid  down  in  authority  cited,  to  consider  if  the  desires  and 
dispositions  of  the  testator,  as  embodied  in  his  will,  suffice  to 
show  the  genuine  and  last  behests  of  a  rational  creature  and  a 
free  agent.  If  so,  then  it  must  be  held  to  be  a  good  will  in 
point  of  law. 

The  instrument  admittedly  differs  from  other  wills  made  by 
him.  but  that  may  be  readily  accounted  for,  owing  partially  to 
his  altered  feelings  and  changed  relations  towards  the  members 
of  the  family.  Satisfaction  and  approval  had  been  generally 
expressed  with  the  purport  of  a  will  made  shortly  after  Daniel's 
return  from  Canada,  and  after  the  writing  of  that  letter  on 
December  8th,  1887.  But  at  that  time  family  discontents  had 
not  culminated  in  open  disputes  and  litigation.  I  do  not  con- 
sider much  importance  should  be  atttiched  to  this  letter,  beyond 
the  fact  of  its  evidencing  the  correctness  of  some  statements  as 
to  the  physically  weakened  condition  of  the  testator  at  the 
time.  It  was  said  unless  he  was  of  unsound  mind  he  would 
not  have  made  Daniel  his  sole  legatee.  The  making  of  an  in- 
officious will  under  a  normal  state  of  family  relations,  and  the 
selection  of  strangers  as  the  objects  of  one's  bounty,  might  well 
give  rise  te  such  a  theory,  or  might  evidence  the  exercise  of 
undue  influence  over  a  testator's  mind.  But  it  must  be  appar- 
ent from  the  evidence  that  no  sufficient  material  can  be  found 
in  this  case  to  support  the  position  so  assumed.  If  the  testator 
had  the  capacity  requisite,  and  was  a  free  agent,  the  propriety 
of  the  disposition  would  not  affect  the  validity  of  the  will.  We 
must  conclude  he  had  that  capacity,  and  find  there  is  no  direct 
evidence  impugning  the  testimony  in  support  of  that  position. 

Xow  as  to  the  charge  or  grounds  of  undue  influence.  It 
needs  no  authority  to  support  the  assumption  that  if  such  an 
instrument  were  obtained  by  undue  influence,  it  would  be 
vitiated  and  void  in  law.  In  ascertaining  the  meaning  of  this 
formulated  charge  of  undue  influence,  it  will  be  found  solely 
to  include  the  fraud  and  coercion  alleged  in  seeking  to  invali- 
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date  such  instrument.  We  find  on  this  subject  the  law  stated 
in  the  case  of  CcleUmgh  and  Boyse  and  others,  H,  L.  S,,  1857 : 
"*  Influence  to  be  undue  within  any  rule  of  law,  which  would 
make  it  sufficient  to  vitiate  a  will,  must  be  an  influence  exer- 
cised either  by  coercion  or  fraud."  And  the  ruling  already 
referred  to  as  to  the  burden  of  pi*oof  in  support  of  the  poi>ition 
of  the  impugners,  is  also  strictly  to  be  observed  in  this  pirti- 
cular.  Where  once  it  has  been  proved  that  a  will  has  been 
executed  with  due  solemnities,  by  a  person  competent  and  ap- 
parently a  free  agent,  the  burden  of  proving  it  was  executed 
under  undue  influence  rests  on  the  party  who  alleges  it.  This 
mast  be  shown  by  the  impugners. — ParJU  vs.  Lawless,  L.J.R, 
1872.  They  must  show  that  such  undue  influence  amounted 
to  force  and  coercion,  destructive  of  free  agency ;  that  the  im- 
portunity could  not  be  resisted  by  the  testator.  It  has  even 
been  held  that  it  is  not  sufficient  ground  on  which  to  set  aside 
a  will,  to  show  that  it  was  made  from  a  mere  desire  to  gratify 
the  wishes  of  another.  The  undue  influence  must  be  shewn  to 
be  the  control  of  another  will  over  a  person  whose  faculties 
have  been  so  impaired  as  to  submit  to  the  control  of  such 
other,  the  party  ceasing  to  be  a  free  agent,  &c — Lovett  rs. 
Loveit,  F,  &  F. ;  Wingrove  rs.  Wingrove  ;  and  In  re  Tufrull,  P.  C, 
1866.  It  was  observed  that,  "  It  is  not  sufficient  to  establish  that 
a  person  has  the  power  unduly  to  overbear  the  will  of  another. 
It  is  necessary  also  to  prove  that  in  the  particular  case  that 
power  was  exercised,  and  that  it  was  by  means  of  the  exercise 
of  that  power  that  the  will  was  made."  Aside  then  from  the 
direct  and  positive  swearing  of  Daniel,  that  he  did  not  use  any 
such  influence,  we  have  the  equally  positive  evidence  of  the 
solicitor  that  the  testator's  instinictions  were  communicated 
directly  to  him  whilst  in  attendance  alone  on  the  testator  for 
the  purpose,  and  that  the  will  was  executed  in  the  presence  of 
the  attesting  witnesses  and  no  other  party  or  persons;  and 
prior  to  that  testator  had  desired  him  to  call  on  him  for  that 
purpose.  If  force,  fraud  or  intimidation  had  been  used,  it  cer- 
tainly would  have  come  to  the  knowledge  of  some  of  the  wit- 
nesses. But  it  is  only  by  inferences  those  members  of  the 
family  who  have  attested  to  this  matter,  consider  they  are 
justified  in  asserting  that  Daniel  must  have  induced,  by  some 
means  or  infiuence,  the  old  man  to  make  such  a  will  in  his 
favor.  However,  there  is  an  absence  of  proof,  and  as  plausible 
as  such  reiisonings  may  appear,  the  opposite  position  is  too 
clearly  established  to  be  aflected  by  them. 


Is  RE  Will  of  JOHX  ASHLEY.  457 

Under  all  the  circumstances,  from  a  review  of  precedents 
and  a  comparison  of  these  analogies  found  to  exist  in  all  such 
cases,  and  applying  the  rulings  so  delivered  to  the  clear  and 
established  facts  in  evidence  here,  the  court  cannot  but  give 
effect  to  the  instrument  propounded  as  the  last  will  and  testa- 
ment of  the  deceased. 

In  view,  however,  of  the  greatly  advanced  age  of  the  testator, 
and  his  physical  condition,  it  is  considered  the  jiarties  were 
fully  waranted  in  calling  on  the  executor  for  proof  in  solemn 
form  of  this  will ;  and  consequently,  counsel  for  the  contesting 
parties  will  be  allowed  their  taxed  costs  out  of  the  estate  of 
testator. 

Sir  J.  S.  Winter,  Q,  C,  and  Afr.  Kent,  Q.  C,  for  the  executor. 
Hon.  Afr.  Morris  and  Mr,  Pittman  for  contestants. 


Tbustkks  of  O'DEADY  r.  McLOUGHLAX. 
1890,  J^dy.    Carter,  C.  J. ;  Pinsent,  J. 

Company — Shares — Scrip — Possession  of— Assignment   o/^Xon-Hegistrution — De- 
livery of  scrip  hy  assignor — Xotiee  to  company — Insolvency  of  assignor. 

An  inaolTent  some  yean  previous  to  his  insolvency  had  obtained  a  loan  from  the 
defendant,  and  in  consideration  thereof  gave  him  an  assignment  under  seal  of 
certain  scrip,  of  shares  in  a  gas  company  on  the  understanding  that  on  re(iay- 
raeut  of  loan  the  shares  would  revert  to  him.  The  scrip  was  deiK>siteil  with 
defendant.  The  trustees  of  the  insolvent  in  an  action  claimed  the  scrip  on  the 
grounds :  (1)  That  the  charter  of  the  gas  company  required  the  assignment  in 
order  to  be  valid  to  be  registered  in  the  company's  books  which  had  not  been 
done  ;  (2)  No  notice  ha<l  been  given  as  required  by  the  charter  of  the  company 
of  such  transfer  ;  (3)  Non-r^stration  under  Registration  of  Deeds*  Act 

/TeM—Tmstees  in  insolvency  take  no  greater  estate  than  that  vested  in  insolvent. 
Registration  of  Deeds*  Act  never  contemplated  choses  in  action  such  as  sharea 
in  a  company  but  relate  to  such  property  only  as  to  which  visible  and  external 
{possession  continues  in  the  assignor  after  assignment. 

This  is  an  action  of  detinue  to  recover  possession  of  a  certain 
scrip  or  certificate  of  shares  in  the  St.  John's  Gas  Light  Com- 
pany. The  questions  between  the  parties  for  the  decision  of 
the  court  are  raised  by  a  special  case,  and  the  facts  agreed  upon, 
so  far  as  material,  are,  that  O'Deady  being  indebted  to  Mc- 
Lougblan  for  sums  of  money  advanced,  did  in  February,  18S1 
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by  agreement  in  writing,  assign  and  transfer  as  security  there- 
for, with  interest  at  six  per  cent,  by  way  of  mortgage,  the  said 
scrip  or  certificate  of  shares,  and  deposited  the  same  with  said 
McLoughlan.  O'Deady  was  declared  insolvent  in  February  last, 
at  which  time  there  was  a  balance  due  McLoughlan  of  $480  50 
on  account  of  the  said  mortgage ;  the  shares  in  the  meantime 
remaining  on  the  register  of  the  company  in  the  name  of  O'Deady, 
who  received  the  dividend  and  paid  the  interest,  also  part  of  the 
principal  secured  by  said  mortgage.  The  case  admits  that  on 
two  occasions  McLoughlan  cnlled  at  the  company's  office  to 
notify  them  of  this  transaction ;  and  having  seen  Mr.  W.  H. 
Eennie,  a  clerk  in  the  office  of  the  company,  he  states  that  he 
informed  him  of  the  mortgage  of  the  shares  in  question,  that 
O'Deady  had  delivei-ed  him  the  certificate  thei-eof,  and  requested 
Eennie  to  make  a  note  of  the  facts,  who  replied  he  would  note 
them  in  tlie  books  of  the  company ;  Eennie  says,  that  l)eing  in- 
formed by  McLoughlan  of  the  fact  of  the  mortgage,  he  merely 
replied  by  telling  him  of  the  usual  steps  taken  to  have  shares 
transferred,  and  advised  him  to  have  the  old  scrip  endorsed,  and 
to  send  it  with  the  assignment  to  have  a  new  scrip  issued. 

I  may  here  mention,  the  St.  John's  Gas  Company  was  incor- 
porated by  the  7th  Vic ,  cap.  12 ;  by  the  9th  sec.,  "  shares  and 
accretions  are  declared  to  he  |)ersonal  estate,  and  transmissible 
as  such  in  accordance  with  the  established  rules.  Provided  that 
no  assignment  or  transfer  of  any  share,  shall  be  valid  or  effec- 
tual, until  such  transfer  be  entered  and  registered  in  a  book  to 
be  kept  for  that  purpose ;  and  provided  also,  that  whenever  any 
stock-holder  shall  transfer  in  manner  aforesaid,  all  his  stock  or 
shares  in  the  said  company  to  any  other  pei*son  or  persons,  such 
stock-holder  shall  cease  to  be  a  member  of  the  said  corporation." 

At  the  ai-gument  Mr.  Browning,  for  the  trustees,  contended 
on  various  grounds,  and  cited  several  cases,  that  McLoughlan 
could  only  claim  as  a  general  creditor  on  the  estate  of  the  insol- 
vent, and  had  no  claim  or  lien  on  the  shares,  that  there  was  not 
sufficient  notice  given  the  company  of  the  mortgage  security ; 
that  the  shares  were  in  the  order  and  disposition  of  the  insol- 
vent ;  and  that  the  English  bankruptcy  acts,  prior  to  those  of 
1869  and  1883,  in  this  respect  applied,  and  that  the  assignment 
should  have  been  registered  under  the  22nd  section  of  the  Be- 
gistration  of  Deeds'  Act,  51  Vic,  cap.  22,  1888,  or  the  previous 
act,  title  9,  cap.  36,  con.  statutes. 

Mr.  Kent's,  (Q.  C),  contention  for  McLoughlan,  is  that  the 
local  Eegistration  of  Deeds'  Act  does  not  include  mere  choees 
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in  action  or  such  like ;  that  no  notice  was  necessary  to  be  given 
the  company,  if  it  were,  there  was  sufficient  notice  given ;  and 
that  the  English  bankruptcy  acts  had  no  application — citing 
several  cases. 

I  shall  first  observe  on  the  non-registration  under  the  local 
act  referred  to,  the  22nd  section  of  which  requires  "  that  all 
bills  of  sale,  conveyances  and  mortgages  of  personal  chattels  in 
this  colony,  being  deeds  of  gift  or  wherein  the  ho7ia  fide  con- 
sideration therefor  shall  exceed  the  sum  of  two  huudred  dollars, 
and  where  the  actual  possession  shall  continue  in  the  grantee  or 
mortgagor,  shall  be  registered  upon  payment  of  fees  and  proof 
and  deposit  as  hereinbefore  provided ;  and  all  sucli  bills  of  sale, 
conveyances  and  mortgages  not  registered,  shall  be  adjudged 
fraudulent  and  void  as  against  a  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  who  shall  first  register  his  bill 
of  sale,  couveyance  or  mortgage ;  and  also  as  against  any  sub- 
sequent and  actual  attachment  or  levy,  under  process  of  any 
courts  of  this  island,  upon  such  personal  chattels,  and  also, 
against  a  trustee  of  an  insolvent  estate,  or  any  assignee  or  trustee 
under  a  conveyance  for  the  benefit  of  creditors." 

For  geneml  information  I  have  deemed  it  advisiible  to  insert 
this  section  in  extenso,  and  having  given  consideration  to  its 
terms  I  think  it  does  not  and  never  was  intended  to  apply  to 
the  species  of  chattel  interest  denominated  choses  or  things  in 
action,  such  as  shares  in  a  joint  stock  or  incorporated  company. 
Recent  decisions,  which  on  another  important  point  in  this 
Ciise  I  shall  have  more  occasion  hereafter  to  leniark  upon,  may, 
as  regards  distinction  in  chattel  interests,  be  advantiiojeously 
referred  to,  such  as  judgments  in  the  House  of  Lords,  Whivney 
rs,  the  Colonial.  Bank,  1886,  Bradford  Banking  Company  vs 
Briggsii'  Co,  1887,  with  reference  to  the  possession,  order  or 
disposition  clause  in  the  English  Ixinkruptcy  acts.  I  am 
clearly  of  opinion  that  the  chattels  to  which  our  Registration 
Act  has  reference  means  stock  in  store  or  shop,  furniture,  uten- 
sils and  such  like,  and  does  not  include  "  those  incorporeal 
rights  which  are  not  visible  or  tangible,  or  capable  of  manual 
delivery,  or  of  actual  enjoyment  in  possession  in  its  ordinary 
sense,  and  which  if  denied  can  be  enforced  only  by  action  or 
suit "  And  almost  in  the  Siime  words  and  of  the  same  effect, 
an  Aniericiin  jurist  of  repute,  writing  on  personal  property, 
Siiys :  "  the  shares  in  a  railway  and  other  such  companies  are 
to  be  considered  a  chose  in  action,  not  being  a  thing  tangible, 
of  which  you  can  take  coi-poral  possession,  the  scrip  or  certifi- 
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cates  aie  merely  instrumeuts  of  title,  aud  are  incorporeal, — 
S'clyr  citmg  It  A.  &  E.  205  ;  5  P^nce.  217,  9  res.  17.  In  fact 
this  is  nothing  more  than  an  eqniUible  charge  for  money  pay- 
able out  of  a  special  or  particular  fund, — Ro7c  vs.  Dawson,  2  JFl 
&  T.,  726:' 

Besides  all  such  companies  have  special  provisions  for  trans- 
fer, registration  and  dealing  witli  shares  by  their  incorporation 
acts,  or  by  tlie  authorized  rules  and  regulations  of  the  company 
or  joint  stock  association,  as  in  this  *  St.  John's  Gtis  Company." 
The  absence  of  a  sufficient  notice  to  the  Gas  company  of  this 
mortgage  or  chai-ge  is  relied  upon  as  fattil  to  the  claim  of 
McLoughliin  Notice  of  an  assignment  is  not  necessary  to 
render  it  perfect,  as  between  an  assignor  and  assignee,  whether 
it  be  for  valuable  consideration  or  only  voluntary, — See  notes 
Ryall  vs.  Bmvles  2,  White  &  Ttidor's  leading  case,  778 ;  nor  is 
notice  necessary  as  against  third  parties  who  simply  sUind  in 
the  same  position  as  the  assignor,  as  for  instance,  a  person 
claiming  under  a  subsequent  assignment,  us  Volunteers,  lb  778, 
but  priority  may  be  gained  if  the  assignee  of  a  chose  in  action, 
or  a  trust  esUite  of  personalty,  does  not  perfect  his  title  by 
giving  notice  of  the  assignment  to  the  debtor  or  trustees,  a 
subsequent  purchaser  or  incumbrancer  giving  notice  of  his  as- 
signment will  thereby  acquire  priority, — Deale  vs.  Hall  J,  Iliais, 
1,  LovrUlye  vs.  Cooper,  lb.  30.  Thus  in  not  perfecting  title,  by 
doing  all  he  could  to  acquire  possession,  a  prior  assignee  may 
be  postponed  to  a  subsequent  purchaser  who  has  given  notice. 
In  this  Ciise  there  is  no  subsequent  purchaser,  as  contemplated 
in  tlie  preceding  remarks;  and  in  Atkinson's  trusts,  J  McX. 
D.  G.  140,  it  was  held  that  the  assignee  stands  in  the  place  of 
the  insolvent,  and  takes  only  such  interest  Jis  he  can  give  and 
subject  to  the  equities  by  which  the  insolvent  is  bound,  aud  as 
a  general  rule  an  assignee  of  a  chose  in  action,  other  than  a 
bill  of  exchange  or  a  note,  takes  it  subject  to  the  same  equities 
as  it  was  liable  to  in  the  hands  of  the  assignor, — Smith  Eq'y, 
13th  Ed.,  p.  277 ;  Fisher  on  Moi'tgage,  Jfll,  and  the  cases  there 
cited,  pr.  Lord  Westbury,  Ex.  p.  Stewart  4th,  D.  G.  J.  &  S.  543 ; 
and  where  notice  is  required  there  is  no  difference  between  an 
assignee  in  bankruptcy  and  an  assignee  of  the  particular  thing, 
— 15  Eq.,  26,  RnsscWs  policy  trust. 

It  is  evident  from  the  mortgage  contract  it  was  never  in- 
tended that  the  shares  should  be  transferred  to  McLoughlan. 
If  that  were  the  intention,  the  particular  mode  of  doing  so  as 
prescribed  by  the  company,  contained  in  the  certificate  in  this 
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ease,  should  have  been  followed,  and  which  declares  that  the 
whole  or  any  number  of  the  shares  are  transferable  by  him 
{O'Deady)  only  at  the  office  of  the  said  company,  by  his  ap- 
pejirance  therein  in  person  or  by  his  sufficient  attorney  thereto 
lawfully  authorized,  and  there  producing  the  certificate,  unless 
dispensed  with  by  the  directors.  The  retiiining  of  01)eady'8 
name  on  the  register  was  quite  compatible  with  the  contract 
or  agreement,  and  as  observed  by  Lord  Ashbourn  in  the  Colo- 
nial Bank  vs.  Whinney  supra,  **  Anyone  dealing  with  •ihe  bank- 
rupt had  no  right  to  assume  that  they  were  the  ownera  of  the 
entire  interest  in  the  shares  until  the  certificates  were  either 
forthcoming  or  their  absence  satisfactorily  accounted  for." — 
From  21st  James  I.,  cap.  19,  in  the  successive  bankruptcy  acts 
chattels  personal,  in  the  possession,  order  or  disposition  of  the 
bankrupt  in  his  trade  or  business,  by  the  consent  and  permis- 
sion of  the  true  owner  under  such  circumstances,  that  ho  is  the 
reputed  owner  thereof  (I  may  here  observe  the  question  of  re- 
puted ownership  is  regarded  as  one  of  fact);  and  the  latest 
bankruptcy  act  of  1883,  sub-section  three  of  section  forty-four, 
provides  that  things  in  action  (such  as  the  shares  in  this  case) 
shall  not  be  deemed  goods  (a  word  which  by  the  interpretation 
clause  of  the  act,  unless  the  context  otherwise  requires,  includes 
"All  chattels  personal")  within  the  meaning  of  this  section. 
The  object  of  these  enactments  was  to  prevent  traders  from 
gaining  a  delusive  credit  by  a  false  appearance  of  substance,  as 
remarked  by  Lord  Hardwicke  in  Rycdl  vs.  Bowles  supra,  the 
principal  case  on  this  subject.  In  Whinney's  case  supra,  a  re- 
gistered shareholder  in  an  incoi-porated  company  deposited  with 
his  bank  his  share  certificates,  together  with  a  blank  transfer 
executed  by  himself,  as  security  for  advances  by  the  bank. 
Upon  each  certificate  was  a  note  that  in  the  event  of  sale  or 
transmission,  the  certificate  must  be  surrendered  with  the  deed 
of  transfer  before  the  transfer  could  be  registered  or  a  new 
certificate  issued.  The  shareholder  became  bankrupt  before 
the  company  received  any  notice  of  the  deposit ;  held,  revers- 
ing the  decision  of  the  court  of  appeal  (30  C.  D.,  26),  that 
having  regard  to  the  note  upon  the  certificate  the  shares  were 
not  in  the  possession,  order  or  disposition  of  the  shareholder 
under  such  circumstances,  that  he  was  the  reputed  owner  there- 
of within  the  meaning  of  the  section  and  sub-section  referred 
to ;  held,  also  reversing  the  decision  of  the  court  of  appeal,  that 
the  shares  were  "things  in  action"  within  the  meaning  of  the 
proviso  in  that  sub-section.     As  in  that  so  in  the  present  case, 
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McLoughlan  had  au  equitable  interest  only,  and  O'Deady  had 
the  right  of  redemption,  as  observed  by  Lord  Blackburn  in 
Whinney's  case,  The  Societd  Gen^rale  - DeParis  vs.  Walker,  H.  L, 
11  y  Appeal  Cases  ^20 ;  as  also  the  latest  case  of  the  Bradford 
Banking  Company  vs.  Briggs  &  Co ,  supra,  confirm  this  ruling. 

In  claims  arising  from  insolvency  we  have  our  local  act,  since 
the  5  (Jeo.  IV.,  c.  67,  to  guide  us,  and  that  does  not  contain 
anything  to  militate  against  the  foregoing  established  princi- 
ples. The  provisions  of  the  English  bankruptcy  acts  have  not 
been  made  applicable  to  our  insolvency  proceedings,  but  as- 
suming they  had  been,  it  has  been  shewn  that  even  with  their 
strictness  the  depositee  of  shares  for  valuable  consideration  in 
a  company  (such  as  the  St.  John's  Gas  Campany)  has  his  right 
of  lien  recognized.  I  am  therefore  of  opinion  the  defendant  is 
entitled  to  the  judgment  of  the  court  in  his  favor  for  the  ad- 
mitted amount  and  interest,  upon  payment  of  which  and  costs 
of  action,  the  trustees  will  be  entitled  to  the  shares  With  the 
view  T  have  taken  it  is  unnecessary  to  pronounce  upon  the  suf- 
ficiency of  the  notice  to  the  company,  but  I  may  add  that  upon 
the  consideration  of  several  c<iscs,  I  am  inclined  to  think  it 
would  have  been  sufficient.  This  Ciise,  rather  an  important 
one  in  principle,  was  ably  argued  on  both  sides,  and  nothing 
was  omitted  in  support  of  the  respective  contentions. 


Hon.  Mk.  Justice  Pinsent: 

Now,  there  can  be  no  question  that  unless  the  statute  law- 
shall  as  a  matter  of  policy  to  meet  special  circumstances,  and 
for  etliical  considerations,  have  made  other  express  provision, 
trustees  in  insolvency  or  assignees  in  bankruptcy  can  take  no 
greater  interest  in  an  estate  than  was  vested  in  the  insolvent 
or  bankrupt  himself.  What  he  possessed  or  would  be  entitled 
to,  vests  in  and  devolves  upon  them  and  nothing  more  nor  less, 
and  thus  it  was  held  by  Lord  West  bury,  ex  parte  Stewart,  that 
the  general  rule  in  bankruptcy  was  that  the  assignee  took  the 
property  of  the  bankrupt  subject  to  the  equities  which  aflected 
it  in  his  hands. 

If,  prior  to  the  vesting  order  in  insolvency,  0*Deady  had  sued 
MacLoughlan  for  recovery  of  this  scrip,  while  it  was  under  as- 
signment and  upon  deposit  with  the  defendant  for  an  amount 
unpaid,  it  is  clear  that  the  action  must  have  failed,  and  its 
result  would  have  been  quite  unaffected  by  the  fact  that  the 
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transfer  of  shares  had  not  been  completed  in  the  Gas  Com- 
pany's books,  or  that  the  company  had  or  had  not  received 
notice  of  transfer  and  deposit. 

Our  law  regulating  insolvency  contains  no  provision  altering^ 
upon  the  happening  of  insolvency,  the  status  of  the  parties  in 
this  respect. 

A  number  of  English  cases  in  bankruptcy  has  been  cited,  and 
the  baakruptcy  law  conUiins  a  "  reputed  ownership"  clause,  pro- 
viding that  the  property  divisible  amongst  a  bankrupt's  credi- 
tore  shall  comprise — 

"All  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the  pos- 
session, order  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by 
the  coiLsent  and  permission  of  the  true  owner,  under  such  circumstances 
that  he  is  tlie  reputed  owner  thereof ;  provided  that  things  in  action  other 
tlian  debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  his  trade 
or  business  shall  not  be  deemed  goods  within  the  meaning  of  this  section.'* 

Notwithstanding  this  clause  it  is  held  in  the  latest  and  now 
governing  case  (The  Colonial  Bank  v.  Whinney,  11,  App,  Cases, 
Soiuic  of  Lords,  A.  D.  1886),  that  a  deposit  of  share  certificates 
(the  owner  still  remaining  registered  in  the  books  of  the  com- 
pany) was  not  affected  by  this  enactment  so  as  to  deprive  the 
bank  of  its  claim  and  lieu  for  advances ;  that  although  such 
shares  are  personal  chattels  they  are  not  "  goods  **  within  the 
meiming  of  the  section,  but  that  they  are  '  things  in  action '" 
within  the  meaning  of  the  proviso  ;  and  that  the  clause  relates 
to  property  or  goods  of  which  the  bankrupt  )ias  the  visible 
and  external  possession,  order  or  disposition. 

In  this  case  Lord  Blackburn,  in  his  judgment,  says :  "  I  think 
that  the  owner  of  chattels  personal,  not  passing  by  delivery, 
though  he  can  create  a  good  equitable  title  in  a  pledgee  for  the 
purpose  of  securing  a  debt,  may  still  continue  to  be  reputed 
owner  of  the  whole  property." 

It  is  also  held  in  this  case  that  the  question  was  unaffected 
by  the  consideration  of  notice  to  the  company  in  which  the 
shares  were  held,  so  as  this  court  holds  the  same  in  the  present 
case,  it  is  unnecessary  to  determine  whether  if  this  were  a  case 
requiring  a  notice,  that  given  to  the  clerk  of  the  company  here 
would  have  been  sufficient. 

I  now  arrive  at  the  chief  difficulty  attending  the  determina- 
tion of  this  claim,  and  that  is  the  language  of  the  "  Kegistration 
of  Deeds  Act,"  section  22. 

I  am,  however,  of  opinion,  that,  although  the  term  '*  personal 
chattels  "  is  used,  that  the  chattels  contemplated  by  the  statute 


466        Trustees  of  O'DEADY  v.  McLOUGHLAN. 

are  such  as  are  equivalent  to  "  goods "  under  the  Bankruptcy 
Acts ;  that  these  provisions  of  the  Registration  Act  relate  to 
property  of  which  visible  and  external  possession,  as  for  in- 
stance, in  the  case  of  stock  in  trade,  continues  to  be  held  by 
the  assignor  after  assignment 

Moreover,  in  this  case  the  only  thing  tangible  and  capable  of 
passing  into  actual  possession,  viz.,  the  scrip  or  evidence  of  title 
in  the  shares  was  not  only  assigned  to,  but  actually  did  at  the 
time  pass  into  the  possession  of  the  defendant,  and  has  remained 
with  him  to  this  day ;  that,  therefore,  such  a  case  is  not  within 
the  terms  of  the  statute  nor  within  the  mischief  intended  to  be 
remedied  by  it. 

The  conclusion  at  which  I  arrive  is  that  a  good  equitable 
title  in  the  shares,  and  a  right  of  lien  upon  the  scrip  or  certi- 
ficate of  shares  in  his  possession  passed  to  and  continue  to  exist 
in  the  defendant  (MacLoughlan),  and  that  before  he  can  be 
compelled  to  deliver  the  scrip  to  the  trustees  of  0*Deady's  in- 
solvent estate,  he  is  entitled  to  be  paid  the  balance  due  to  him 
for  principal  and  interest,  with  the  costs  of  these  proceedings. 

Mr.  Brovming  for  plaintiff. 
Mr,  Kent,  Q.  C,  for  defendant. 
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1890,  October.    Hon.  Mr.  Justice  Little. 

Oi/t — iTiter  vivos — Setting  ctside. 

The  defendant,  with  whom  a  servant  (his  sister-in-law)  lived  for  a  great  number 
of  years,  deposited  without  her  knowledge  in  a  savings  bank  in  her  name  a 
snm  of  money,  receiving  a  bank-book  in  her  name.  The  book  was  delivered 
to  the  servant  on  the  day  of  deposit,  and  retained  by  her  for  three  years, 
though  nothing  was  drawn  on  it  At  the  end  of  that  time  she  gave  it  back 
to  defentiant  for  safe  keeping,  and  was  retained  by  him  until  her  decesase, 
which  happened  some  short  time  after.  It  was  contended  that  the  giving 
back  of  the  lx>ok  revested  the  money  in  the  donor.  On  i>etition  of  trustee 
for  direction  of  court, — 

Held— That  there  was  a  good  gift  inter  vivos.  That  defendant  exercised  acts  of 
ownership  over  the  gift ;  that  there  was  a  clear  intention  expresseil  by  donor 
to  give,  and  an  actual  handing  over  ot  the  indicia  of  the  property  and  a  part- 
ing with  the  fund,  and  no  restoration  in  the  donor. 
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The  proceedings  in  this  matter  originated  in  the  filing  of  a 
petition  by  the  administrator,  under  the  Trustee's  Act  of  1878, 
setting  out  certain  matters  in  relation  to  a  sum  of  money  ap- 
pearing on  deposit  to  the  credit  of  the  estate  in  the  Newfound- 
land SaNings'  Bank,  and  praying  for  directions  as  to  its  applica- 
tion. Evidence  was  taken  under  an  order  of  court  in  proof  of 
the  statements  so  made,  and  subsequently  a  petition  was  filed  on 
the  equity  side  of  the  court  by  the  plaintiffs,  praying  that  these 
monies  might  be  declared  to  be  part  of  the  assets  of  said  estate, 
and  distributed  among  the  next  of  kin  of  intestate.  The  ques- 
tions having  been  r^ularly  raised  under  the  equity  proceedings 
and  the  parties  at  issue,  it  was  agreed  to  adopt  the  evidence  so 
taken,  and  w  submit  these  contentions  on  argument  for  the 
judgment  of  the  court 

In  order  to  obtain  a  consecutive  history  of  the  principal 
grounds  relied  on  by  the  respective  parties,  reference  must  be 
made  somewhat  in  detail  to  the  facts  thus  given  in  evidence. 
It  appears  then  from  the  testimony  of  the  parties  that  the  de- 
fendant (James  Power)  is  now  over  ninety  years  of  age,  and 
although  physically  suffering  from  the  ailments  incident  to  old 
age,  his  mental  faculties  and  senses  are  not  markedly  impairetl. 
He  was  the  brother-in-law  of  the  intestate,  who  died  in  Nov., 
1888,  at  the  age  of  ahoxxt  sixty-seven  years ;  she  came  to  the 
country  about  fifty-six  years  ago  and  from  that  time  up  to  her 
death  lived  with  the  administrator.  His  wife  (sister  of  intestate) 
died  over  thirty  years  ago,  leaving  six  children.  The  intestate 
appears  to  have  been  treated  and  regarded  as  one  of  the  family, 
and  to  have  devoted  herself  to  their  care  and  interest  during 
this  long  period  of  time.  The  administrator  deposed,  "That 
from  the  time  of  Mrs.  Power's  death,  the  intestate  with  my 
daughters  managed  my  house,  and  after  the  marriage  of  my 
daughters  she  had  full  control."  but  her  position  was  not  that 
of  one  serving  under  an  aj^reement  for  wages  or  other  remuner- 
ation. She  received  all  she  required  for  her  comfort  and  ust*, 
and  lived  in  amity  with  the  family  to  the  last.  Under  the^e 
<;ircumstances  the  administrator,  without  the  knowledge  at  tlie 
time  of  the  intestate,  or  any  previous  understanding  (»r  arrange- 
ment touching  the  matter,  and  quite  voluntarily  on  his  part,  in 
the  year  1884,  deposited  a  sum  of  one  thousand  dollars  of  his 
own  money  in  the  Newfoundland  Savings'  Bank  in  the  nani,* 
and  to  the  credit  of  the  said  Bridget  Tobin ;  receiving  from  tlu' 
bank,  in  accordance  with  the  invariable  rule  and  practice  oi 
the  institution,  a  bank-book  in  her  name,  with  the  ani'umt  iftt 
FF 
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out  to  her  credit.  She  knew  nothing  of  it  until  the  delivery 
of  the  book  to  her  by  his  daughter,  who  at  his  instance  and  by 
his  directions,  delivered  it  to  her  on  the  day  of  the  deposit.  The 
intestate  retained  the  book  in  her  possession  for  three  years, 
and  might  have  drawn  the  whole  amount  at  any  time  she 
wished.  After  that  lapse  of  time  the  administrator  deposes, 
that  on  an  occasion  "  he  told  her  to  be  wiref ul  of  the  book,  and 
to  remember  that  any  person  who  held  possession  of  it  could 
draw  the  money,"  and  she  thereupon  went  to  her  box,  got  the 
book  and  gave  it  to  him,  observing  "  it  is  your  money  and  will 
go  back  to  you,  and  you  Uike  care  of  it."  He  tlien  took  and 
retained  the  book,  and  nothing  further  was  said  in  reference 
to  it.  She  had  no  oilier  money  or  property  of  any  kind,  and 
died  suddenly  leaving  no  testimentary  disposition  of  this  money 
or  bank-book. 

Proof  was  given  by  the  defendant  that  other  monies,  called 
by  him  "trust  monies,"  belonging  to  other  members  of  his 
family,  had  been  deposited  by  him  to  the  credit  of  this  same 
account  in  the  bank,  but  these  she  liad  drawn  out  and  paid 
over  to  the  parties  entitled,  at  defendant's  instance.  Accord- 
ing to  the  statement  of  IVIr.  Knight  (the  accountant),  amounts 
had  been  paid  into  the  credit  of  this  account  and  drawn  out 
from  time  to  time,  but  he  could  not  say  by  whom,  with  the 
exception  of  a  payment  made  by  liim  to  Miss  Tobin  hereelf,  iu 
Aug.,  1888 ;  the  amount  then  drawn  by  her  was  transferred  to 
another  account,  and  subsequently  shew  drew  another  amount 
from  her  account,  leaving  with  current  interest  a  balance  of 
S1076.81  at  the  end  of  the  year  1888  to  the  credit  of  that 
account.  The  account  at  the  bank  still  remains  in  the  name 
of  the  intestate. 

Under  this  state  of  facts  the  contentions  of  the  parties  may 
be  resolved  into  the  simple  question.  Whether  the  money  so 
appropriated  to  the  credit  of  the  intestate  became,  under  the 
data  assigned,  absolutely  vested  in  her  as  her  property  ?  and  if 
so,  did  the  subsequent  conduct  of  the  parties  at  any  time  operate 
as  a  rescinding  of  the  arrangement  and  a  revesting  of  the  fund  in 
the  original  donor  ?  In  the  first  place,  it  must  be  observed  the 
circumstances  indicate  a  clear  intention  on  the  part  of  the  donor 
to  give  the  money  so  deposited  to  the  donee  for  her  own  sole  and 
absolute  use,  freed  at  the  time  from  any  apparent  condition, 
^Vhether  this  intention  arose  from  a  sense  of  duty,  or  in  re- 
( ■  »gnition  of  an  obligation  for  past  services  rendered  in  his  own 
litusehold  or  business  affairs,  does  not  positively  or  dii*ectly 
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appear  in  proof.  However,  it  may  be  inferred  he  was  actuated 
by  the  laudable  desire  to  make  some  provision  for  her  that  might 
be  available  in  after  years,  when  that  support  she  had  received 
from  him  would  of  necessity  be  no  longer  afforded  her.  The 
practical  outcome,  however,  of  the  intention  was  the  deposit  of 
the  amount,  the  setting  of  it  apart,  and  the  delivery  of  the 
bankbook  to  her  as  the  indicia  of  her  right  of  property  in  and 
to  it.  She  certainly  accepted  the  gift  and  exercised  acts  of 
ownership  over  it,  by  drawing  from  it  occasionally  at  her  own 
apparent  discretion. 

Xow,  to  such  plain  and  limited  facts  and  circumstances  it  is 
obviously  unneces.sary  to  draw  to  any  very  great  extent  on 
legjil  authority  in  order  to  satisfactorily  answer  the  first  part 
of  the  inquiry  covering  the  ground  referred  to,  whether  under 
the  rules  of  law  and  equity  the  fund  became  the  unqualified 
property  of  the  donee.  We  may  then  for  this  purpose  apply 
to  the  facts  in  evidence  the  principles  collected  in  the  follow- 
ing ruling  of  Mr.  Justice  Maule  as  pretty  determinate  of  the 
right  and  legal  status  of  the  parties  so  far.  "  The  question  to 
be  determined  is  not  whether  there  has  been  an  actual  handing 
over  of  the  property  manually,  but  whether,  looking  at  all  the 
surrounding  circumstances  of  the  case,  and  particularly  at  the 
value  and  character  of  the  chattel  or  article  proposed  to  be 
given,  there  has  or  has  not  been  a  clear  intention  expressed  on 
the  part  of  the  donor  to  give,  and  en  the  part  of  the  recipient 
to  receive  and  act  upon  such  gift.  If,  however,  such  a  case 
arises,  that  is  the  ba.sis,  I  am  confident  of  the  decision  of  a 
court  of  common  law,  and  of  course  the  same  result  would 
follow  in  a  court  of  equity." — Extracted  from  the  judgment  in 
the  case  of  Laun  vs.  Thompson,  1  C.  B,  379,  We  have  only  to 
apply  each  part  of  the  foregoing  to  the  separate  and  particular 
incidents  in  this  case,  to  realize  the  applicability  of  the  law  as 
there  laid  down,  to  the  satisfactory  determination  of  the  claims 
of  these  litigants. 

In  effect  the  facts  in  this  case  leave  no  room  for  inferences 
to  be  drawn  from  circumstances  in  order  to  bring  it  clearly 
within  the  full  meaning  of  the  principles  of  the  law.  There 
"Was  here  an  actual  handing  over  of  the  indicia  of  the  property 
as  well  as  the  parting  with  the  fund,  and  an  expressed  inten- 
tion to  give  accompanying  the  giving,  and  a  clear  acceptance 
of  the  so  termed  gift  by  the  donee. 

We  find,  also,  in  a  case  where  the  circumstances  were  not  so 
clear  or  the  facts  so  strongly  declaratory  of  the  intentions  of 
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the  parties,  that  where  deposits  of  money  in  a  Savings*  Bank 
were  in  the  name  of  the  donor,  the  delivery  of  the  bank  book, 
with  intent  so  expressed  to  give  the  donee  the  deposits  repre- 
sented therein,  was  held,  in  the  court  of  first  instance,  to  vest 
in  the  donee  an  equitable  title  to  the  deposits.  However,  there 
is  much  more  in  the  present  case  than  would  suffice  to  clearly 
take  it  out  of  the  cutagory  of  equitable  assignments.  We  can- 
not overlook  the  fact  that  a  case  involving  some  of  the  princi- 
ples raised  here  was  the  subject  of  adjudication  in  this  court 
in  the  year  1878.  It  related  to  the  distribution  of  the  assets 
of  the  estate  of  Thomas  and  Mary  Spracklin.  Among  the 
papers  of  the  latter  party  was  found  a  Savings*  Bank  book, 
containing  an  account  in  her  name  of  a  deposit  of  money  in 
the  bank  to  her  credit.  There  was  no  direct  extrinsic  evidence 
showing  the  deposit  to  have  been  made  by  her,  and  the  execu- 
tor of  the  husband,  Thomas,  claimed  it  as  part  of  the  assets  of 
his  testator's  estate.  The  court  held  otherwise,  and  in  the 
judgment  the  Chief  Justice  observed,  inter  alia,  "  had  no  ques- 
tion arisen  as  to  the  legal  or  equitable  right  of  parties  interested 
in  the  estates  of  husband  and  wife,  there  w:is  nothing  unper- 
formed to  make  the  deposits  or  investments  complete  in  com- 
pliance with  the  rules,  or  to  restrain  the  bank  from  payment  to 
the  wife  on  the  presentment  of  the  book.'* 

It  is  unnecessary  here  to  repeat  what  was  done  to  perfect 
this  transfer  of  the  deposit  or  investment,  and  the  repeated 
recognition  on  the  part  of  the  bank,  of  the  right  of  the  donee 
as  the  person  for  whom  the  deposit  was  made. 

The  answer  may  then  be  completely  supplied  to  our  query 
that  both  at  law  and  in  equity,  from  the  law  as  applied  to  the 
facts  in  evidence,  it  would  appear  to  be  a  complete  gift,  transfer 
or  handing  over  of  that  amount  of  money  so  deposited  to  the 
intestate  at  the  time  for  her  sole  and  absolute  property. 

The  gift,  if  it  may  so  be  termed,  having  completely  vested 
in  the  donee,  continued  to  be  in  her  possession  for  over  three 
years,  when,  it  is  urged,  she  parted  with  it,  and  it  is  contended 
that  the  return  of  the  bank  book  to  the  donor,  under  the  cir- 
cumstances, with  the  accompanying  expressions  or  desires  of 
the  donee,  are  sufficient  to  warrant  us  in  concluding  there  was 
a  restonition  of  the  fund  to  the  donor.  This,  it  is  further 
urged,  was  in  accordance  with  the  original  intention  of  the 
parties.  But  this  proposition  is  unsupported  by  the  weight  of 
testimony. 

The  evidence  accepted  as  literally  correct,  might  place  the 
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original  donor  in  the  position  of  a  bailee,  on  receiving  the  book, 
as  stated,  from  Miss  Tobin.  As  he  deposes,  that  after  warning 
her  of  the  risk  she  was  subject  to  if  the  book  fell  into  other 
hands,  she  stated,  in  giving  it  back  to  him,  "  It  is  your  money, 
and  it  will  go  back  to  you,  so  you  take  care  of  it."  He  there- 
fore states,  he  took  charge  of  it.  The  most  favonible  meaning 
to  be  applied  to  this  language,  under  the  circumstances,  is  that 
she  believed  the  book  would  be  safer  in  his  custody,  and  it 
uiij;ht  be  that  in  the  event  of  her  death  the  money  would  revert 
to  him,  may  have  been  intended.  Recognizing,  however,  the 
difference  in  their  ages,  and  the  probabilities  of  survivorship 
being  in  favor  of  the  donee,  and  the  use  she  is  clearly  proved 
to  have  made  subsequently  of  the  book,  this  theory  is  not  as 
substantial  as  it  at  first  appeared.  The  fact  of  Miss  Tobin  hav- 
ing presented  the  book  at  the  bank,  and  obtained  money  on  it 
subsequently  to  this  occurrence,  too  strongly  outweighs  the 
suppasition  that  she  had  at  the  time  divested  herself  of  her 
right  to  the  fund,  or  parted  with  the  right  to  or  the  full  pos- 
session of  the  book. 

It  is  clciir  she  still  retained  dominion  over  both  the  fund  and 
the  book,  and  we  cannot  infer  there  was  any  such  restoration 
of  either,  as  that  contended  for  in  this  position  of  the  case. 

The  evidence  of  the  administrator  is  given  as  the  expression 
of  what  he  believes  to  be  the  intentions  mutually  actuating  the 
parties  at  the  time.  If  the  death  of  intestate  had  not  occurred 
80  prematurely  it  may  be  presumed  some  disposition  or  settle- 
ment of  the  money  would  have  been  made  in  keeping  with 
their  intentions,  and  probably  this  fund  would  have  been  pre- 
served to  those  naturally  entitled  to  participate  in  its  distribu- 
tion, and  towards  whom  the  intestate  had  held  the  position  of 
parent  or  guardian  for  so  many  years. 

However,  as  the  case  now  stands  we  are  constrained  to  decide 
in  favor  of  the  next  of  kin,  and  adjudge  the  fund  to  l>e  the 
assets  of  the  estate  of  the  intesUite.  All  costs  and  disburse- 
ments of  the  administrator  on  account  of  intestate  to  form  a 
first  charge  on  it. 

Mr.  Scott,  Q  C.y  for  petitioner. 

Mr,  F.  Morris,  for  M.  Power,  a  nephew  of  intesUite. 

Mr,  Kenty  Q.  C,  for  the  administrator. 
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1890,  September,    Hox.  Mr,  Justice  Little. 

Bait  licensing  Act^  18S7— Right  to  exact  fee  for  license  when  not  expressly  stated  in 
Act — Pecuniary  penaity — Alternative  penalty  of  imprisonment— Imprison- 
ment in  default  of  paymenL 

Under  the  provisious  of  the  Kewfomidlanil  Bait  Act,  1889,  a  license  was  grantetl 
to  one  Dominick  Piticello,  a  United  States'  iishennan,  to  purchase  liait  fishes 
in  Newfoundland  waters,  in  consideration  of  his  ]viying  one  dollar  pt>r  ton  on 
his  vessel's  tonnage.  A  complaint  having  been  made  before  a  niagistrate  that 
Pincello  had  on  board  schooner  more  bait  than  the  quantity  allowed  by  the 
license,  the  magistrate  adjudgod  the  master  guilty  of  a  breach  of  the  said  Act 
and  lined  him  one  hundred  dollars,  or,  in  default,  three  months'  ini prison tn«fnt, 
and  confiscated  and  sold  his  vessel. 

JIeld—0\\  apjieal ;  no  authority  under  Act  to  im}K>se  a  charge  or  tax  as  was  <lonc 
in  the  present  case,  or  authority  to  receive  a  money  consideration  for  the  privi- 
lege conceded  ;  statutes  imposing  duties  are  to  be  construe<l  as  not  making  any 
instruments  liable  to  them  unless  manifestly  within  the  meaning  of  the  legis- 
lature ;  if  words  be  not  found  in  the  taxing  Act  the  tax  cannot  be  im|M>se<l ; 

//W^/— Also  that  the  judgment  was  defective  in  that  the  magistrate  inflicteil  the 
accumulated  penalties  prescribed,  th*;re  being  no  such  ()Ower  in  the  Act. 

The  interposition  of  this  court  has  been  invoked  on  an  appeal 
entered  at  the  instance  of  Dominick  Pincello  to  set  aside  a  cer- 
tain conviction  or  judgment  pronounced  against  him  by  James 
Hippisley,  Esq.,  a  stipendiary  magistrate,  in  a  prosecution  and 
trial  had  before  him,  and  instituted  by  and  at  the  suit  of  James 
F.  McGrath,  Esq.,  a  commissioner  or  superintendent  of  the  bait 
protection  service,  for  an  alleged  breach  by  the  appellant  of  the 
provisions  of  the  Colonial  Act  52  Vic,  cap.  6,  entitled  **Aii 
Act  to  amend  and  consolidate  the  laws  relating  to  the  exporta- 
tion and  sale  of  bait  fishes." 

At  the  late  session  of  the  court  at  Harlwr  Briton  the  mat- 
ters involved  in  the  appeal  were  fully  and  ably  argued  by 
counsel,  both  on  the  part  of  the  appellant  and  the  pro.secution. 

The  facts  and  history  of  the  proceedings  may  be  set  out  in 
a  very  brief  compass.  As  a  matter  of  course  we  are  confined 
in  relation  to  them  to  the  record  alone,  at  present  no  new  or 
extrinsic  matter  could  be  imported  into  the  case  or  added  to 
wliat  was  presented  on  the  record  as  it  came  from  the  inferior 
tribunal. 

The  initial  act  in  the  proceedings  comprises  in  itself  the  sub- 
stantial grounds  of  the  charge  on  which  the  prosecution  was 
based.  This  is  the  sworn  complaint  of  the  prosecutor,  and  is 
as  follows : — 


n 
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Newfoundland. 


FORTUNE  BAY, 

&  S.  Fiona, 
To  wit 

The  complaint  and  information  of  James  McGrath,  superintendent  bait 
protection  service,  taken  on  oath,  who  saith  :  This  morning,  near  Dantzic 
Point,  I  boarded  the  American  schooner  Howard  Holbrooh,  of  Gloucester, 
and  found  that  she  had  on  boai-d  about  one  hundred  barrels  of  herring  for 
exportation — more  than  the  quantity  allowed  by  the  license  held  by  the 
master.  I  pray  a  warrant  for  the  master  of  said  vessel,  Dominick  Pinccllo, 
for  breach  of  the  Bait  Act,  1889. 
Sworn  to  on  the  first  day  of  May,  1890. 

J.  HiPPiSLEY,  Stipendiary  Magistrate. 

On  this  complaint  a  warrant  was  issued  and  the  appellant 
was  brought  from  his  vessel  (the  Howard  Holhrook)  on  board 
the  government  steamer  Fiona,  then  on  the  fishery  protection 
service,  having  on  board  Mr.  Hippisley,  stipendiary  magistrate, 
and  Mr.  McGrath,  the  commissioner. 

The  evidence  thereupon  adduced,  and  on  which  the  convic- 
tion rests,  was  that  of  the  complainant,  who  deposed  "  that  he 
went  on  board  the  Howard  Holhrook  yesterday  (May  1st);  he 
found  a  large  quantity  of  herring  on  board ;  the  master  shewed 
him  a  license ;  92  barrels  was  on  the  license ;  there  were  over 
192  barrels.  He  asked  the  captain  where  his  iced  bait  was ;  he 
denied  having  any  iced,  and  said  the  ice  on  deck  (about  a  ton) 
was  to  ice  the  loose  herring ;  he  searched  the  vessel  and  found 
60  or  80  barrels  iced ;  no  doubt  on  his  mind  but  the  herring 
were  for  exportation." 

John  Murphy  and  John  Power,  two  of  the  superintendent's 
stafi',  corroborated  these  statements;  the  former  deposing  that 
he  believed  there  were  altogether  250  barrels ;  and  the  latter, 
there  were  200  barrels  on  board,  besides  what  was  iced. 

The  license  was  in  evidence,  came  up  as  part  of  the  record, 
and  is  of  the  purport  following : 

License  to  Fishing  Vessels  to  Pctrchase  Bait  Fishes. 
Dominick  Pincello,  of  the  fishing  vessel  Howard  Holhrook^  92  tons  regis- 
ter, of  Gloucester,  having  paid  to  the  undersigned  sub-collector  at  the  port 
of  St.  Jacques,  the  sum  of  ninety-two  dollars,  the  privilege  is  hereby 
granted  to  said  vessel  to  enter  the  bays  and  harbors  of  Newfoundland, 
for  the  purchase  of  ninety-two  barrels  of  bait  fishes,  and  such  quantity  of 
ice,  lines  and  other  supplies  as  may  be  required. 

Dated  this  30th  day  of  April,  A.  D.  189(). 

(Signed),  R.  Bond,  Colonial  Secretary. 

"  Charles  Clinton, 

Customs  Officer  at  the  Port  of  St.  Jacques, 
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This  license  has  also  written  across  it  the  words,  "Cancelled 
April  30th,  1890.   Ninety-two  barrels.    Sgd.,  (Jeorge  Snelgrove."' 

This  comprised  the  whole  of  the  evidence  against  the  appel- 
lant. We  then  have  his  own  sworn  statement,  taken  at  the 
trial  when  called  on  for  his  defence.  He  deposed  that "  the 
officer  (Snelgrove)  came  on  board  and  asked  him  for  his  license 
and  light  receipt,  and  if  he  knew  how  much  he  was  entitled 
to.  He  (the  captain)  said  yes ;  he  told  him  he  was  entitled  to 
ninety-two  barrels;  he  put  the  men  to  work  and  the  officer 
was  watching ;  it  was  about  dark  when  the  men  were  through." 
The  deponent  then  stated,  **I  mean  to  say  and  swear  that 
George  Snelgrove  gave  me  all  the  herring  I  have  got  on  board. 
I  believe  there  are  more ;  I  know  that  ninety-two  barrels  was 
the  quantity  allowed  me ;  I  remember  saying  I  had  two  hun- 
dred and  ten  barrels." 

Now  this  is  the  evidence  in  its  entirety  on  which  judgment 
was  pronounced,  and  a  written  conviction  in  the  terms  follow- 
ing was  duly  entered.,  and  forms  the  subject  matter  of  this 
appeal : 

Newfocxdland. 
fortune  bat,  ^ 
S,  S.  Fionay      \  In  re  McGrath  r».  Pincello. 

To  wit:       J 

Be  it  remembered,  etc.,  ♦  ♦  ♦  ♦  Dominick  Pincello,  master  of  the 
Bchooner  Hoxcard  Holbrooke  of  Gloucester,  U.  S.,  hereafter  called  the  defen- 
dant, is  convicted  before  me  the  undersigned,  one  of  her  Majesty's  stipen- 
diary magistrates  for  Newfoundland,  for  that  he,  the  said  defendant,  on 
the  first  day  of  May  instant  at  Fortune  Bay,  in  Newfoundland  aforesaid, 
to  wit,  near  Dantzic  Point  in  said  ]>ay,  did  unlawfully  commit  a  breach  of 
the  first  section  of  the  Bait  Act  of  1889,  by  having  in  his  possession  on 
board  his  said  vessel,  for  the  pur]x>se  of  exportation,  a  large  quantity  of 
herring  over  and  above  the  quantity  cUlovoed  by  the  license  granted  him^ 
and  contrary  to  the  said  Bait  Act:  And  I  do  adjudge  that  the  said  defen- 
dant, for  his  said  offence,  do  pay  a  fine  of  five  hundr^  dollars,  or  in  default 
be  imprisoned  in  her  Majesty's  jail  at  Harbor  Briton  for  three  months ;  do 
forfeit  the  penal  amount  of  his  bond  and  also  his  license,  and  that  the  said 
vessel,  the  Hotoard  HoUbrock,  on  board  of  which  said  herring  have  been 
found  to  have  been  unlawfully  shipped,  with  the  herring  so  taken  in  vio- 
lation of  the  provisions  of  the  said  Bait  Act,  shall  be  confiscated  and  sold. 

Given,  etc.,  etc. 

(Signed),  James  Hipfislsy,        [i«-b.] 

Stipendiary  Magistrate  for  Newfoundland. 

Under  and  by  force  of  this  judgment,  it  would  appear  that 
the  captain  was  detained,  and  the  vessel  and  her  cargo  remained 
in  charge  of  the  officers  of  the  law  until  the  9th  &y  of  May, 
when  after  the  notice  of  appeal,  provided  for  under  the  statute. 
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had  been  given,  and  a  deposit  of  five  thousand  dollars  made  ou 
behalf  of  the  appellant,  by  way  of  security,  to  abide  the  result 
of  the  final  decision  of  the  court  of  appeal,  the  appellant,  with 
his  vessel,  was  relieved  from  restraint. 

Under  the  peculiar,  but  not  altogether  unprecedented,  cir- 
cumstances attending  the  trial  of  such  a  case  before  a  court, 
held  on  board  ship,  and  the  consequent  inability  of  an  accused 
party  being  supplied  with  such  legal  advice  or  assistance  as 
might  enable  him,  at  the  time,  fully  to  avail  of  the  right  of  ap- 
peal, he  appears  to  have  been  obliged  to  telegraph  to  the  Ameri- 
can consul  at  Saint  John's,  with  the  result  that  I.  R.  McNeily, 
Esquire,  as  solicitor  for  the  appellant,  transmitted  to  the  magis- 
trate a  notice  of  appeal,  setting  out  succintly,  but  vaguely,  the 
following  as  the  grounds  of  exception,  on  which  Le  relied.  They 
are  stated  to  be : — 1st.  That  the  judgment  was  contrary  to  evi- 
dence, and  the  weight  of  evidence  and  contrary  to  law ;  2nd, 
The  absence  of  a  material  witness ;  3rd,  That  the  finding  was  in 
derogation  of  treaty  rights,  and  alleged  the  want  of  jurisdiction. 

In  the  first  place  contended  by  appellant's  counsel  that  the 
provisions  of  the  act  were  not  applicable  to  foreignei-s,  or  in- 
tended to  affect  them  in  the  prosecution  of  their  fisheries,  par- 
ticularly where  these  were  secured  to  them  under  treaty  rights, 
as  for  instance  under  the  convention  of  1818. 

That,  as  it  was  a  statute  of  a  criminal  character  its  provisions 
should  be  strictly  construed  and  in  favor  of  the  subject ;  there- 
fore, there  being  no  proof  of  the  magisti-ate  being  such,  his 
commission  not  having  been  produced,  this  tribunal  could  not 
recognize  the  official  or  magisterial  authority  assumed  by  him ; 
that,  as  there  was  no  proof  of  a  proclamation  having  been  issued 
in  pursuance  of  the  terms  of  the  fourth  section  of  the  act,  and 
no  authority  existed  for  the  issuing  of  a  license,  the  appellant 
was  not  limited  as  to  the  quantity  of  bait  fishes  he  might  take 
under  his  license,  and  no  criminal  intention  was  shown  or  should 
be  inferred  against  defendant.  In  consequence  of  the  failure 
of  the  magistrate  to  take  bonds  for  the  prosecution  of  this 
appeal,  as  directed  by  the  act,  the  proceedings  were  a  nullity 
on  appeal. 

The  counsel  further  excepted  to  the  foim  of  the  conviction, 
it  being  contrary  to  the  terais  and  letter  of  section  10,  and 
cannot  now  be  amended ;  no  power  in  the  committing  magis- 
trate to  impose  such  alternative  punishments  conjunctively  as 
one  conviction. 

The  fact  of  exportation  was  not  supported  by  the  evidence ; 
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there  was  also  an  absence  of  any  proof  as  to  where  the  seizure 
was  effected.  Counsel  referred  to  the  several  sections  of  the 
act  and  the  alleged  non-compliance  with  their  provisions.  The 
trial  should  have  been  held  at  the  nearest  place  where  the 
court  was  to  be  holden,  &c.  These  and  other  exceptions  were 
taken  and  forcibly  argued,  and  the  following  authorities  cited 
in  support  of  the  contentions  against  the  prosecution  and  con- 
viction.— 11  A.  &  E.,  p.  379 ;  Wilberforce  on  Sts.,  p.  55  ;  2  Coic- 
per,  524, ;  L,  R,  32  B.  D. ;  J  Scdth, 3Jf8 ;  Mac.  on  Stats,,  p.  73  and 
239 ;  i  B,  &  S,,  94 ;  2  Pi-ice,  &c.,  and  others. 

In  support  of  the  conviction  the  counsel,  on  behalf  of  the 
Crown,  relied  in  their  argument  in  reply  on  the  sufficiency  of 
the  conviction.  The  10th  section  conferred  an  option  on  the 
magistrate  to  impose,  in  addition  to  the  fine,  the  other  penal- 
ties ;  and  as  its  operation  was  cumulative  and  the  word  "  or " 
meant  and  was  intended  to  mean  more  than  giving  an  alter- 
native power  to  the  magistrate.  As  long  as  there  are  substan- 
tial grounds  to  convince  the  court  that  the  conviction  has  been 
in  accordance  with  the  meaning  and  intent  of  the  act,  it  should 
be  sustained.  The  party  was  charged  with  having  bait  on  board 
for  exportation,  and  having  bait  for  which  he  had  no  license ; 
the  vessel  was  within  the  headlands  of  the  bay,  and  Dantzic 
Point  is  a  well  marked  headland  as  appears  by  reference  to  any 
official  map.  Foreigners  were  as  amenable  under  such  circum- 
sUuices  as  British  subjects  to  the  municipal  and  police  laws  of 
the  colony.  The  conditions  on  the  license  were  fully  autho- 
rised and  must  have  been  well  known  and  understood  by  the 
party  receiving  it  By  the  20th  section  no  proceedings  under 
the  act  can  be  impeached  or  set  aside  for  a  defect  or  want  of 
form.  That  the  admissions  of  the  accused  were  sufficient  in 
themselves  to  support  the  charge  of  the  infringement  of  his 
having  a  large  quantity  of  bait  in  excess  of  what  he  was  legally 
entitled  to,  and  was  in  the  act  of  exporting  it.  Learned  coun- 
sel at  length  commented  on  all  the  exceptions  taken  and  argu- 
ments advanced,  and  urged  that  no  advantage  could  now  be 
taken  by  the  appellant  for  a  non-observance  of  the  steps  pre- 
scribed by  the  act  to  perfect  bonds,  &c.,  to  enable  him  to  make 
this  appeal,  inasmuch  as  these  omissions  were  at  his  own  in- 
stance and  for  his  convenience  and  advantage  at  the  time. 

It  would  appear  that  this  appellant,  the  master  of  an  Ameri- 
Ciin  fishing  vessel  or  banker,  in  the  prosecution  of  his  voyage, 
put  into  the  harbor  of  St.  Jacques,  in  fortune  Bay,  on  our 
southern  coast,  for  a  supply  of  herrings  for  biit  purposes,  and 
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uuder  the  law  existiug,  by  force  of  this  Act,  it  became  neces- 
sary for  him  to  observe  a  certain  formula  in  making  an  appli- 
cation for  a  license  to  enable  him  to  take  or  purchase  the 
herring  or  bait  fishes  so  required.  In  the  first  place  the  appli- 
cant is  required,  by  the  fifth  seetion  of  the  act,  to  set  out  in  an 
affidavit  the  name  of  the  person  to  whom  the  license  is  to  be 
granted,  the  purpose  for  which  the  bait  fishes  arc  intended  to 
be  conveyed  or  exported,  and  other  matters.  No  such  affidavit 
accompanied  this  record,  nor  has  such  been  referred  to  in  these 
proceedings.  If  it  were  here  it  would  be  of  importance  for 
many  reasons,  and  particularly  to  show  the  name  of  the  in- 
tended licensee,  because  the  bond  next  required  to  be  given,  as 
directed  by  the  seventh  section  of  the  act,  and  to  be  executed 
by  the  master  of  the  vessel  and  two  sufficient  sureties  that  the 
terms  of  the  license  would  be  complied  with,  presents  the  name 
or  signature  of  "Pincelli  Dominique,"  and  not  the  name  of 
"  Dominick  Pincello,"  as  master,  as  one  of  the  obligees  signing 
the  Siime.  So  much  for  the  absence  of  that  care  and  particu- 
larity which  should  have  been  officially  observed  if  the  matter 
were  regarded  of  moment  or  importance  in  the  fulfilment  of 
the  requirements  of  the  act.  This  bond,  although  bearing  three 
signatures,  has  only  two  seals  affixed,  and  executed  in  this  per- 
functory manner  was  accepted  by  the  official  and  now  appears 
as  part  of  this  record. 

On  these  preliminary  steps  being  taken,  the  license,  already 
given  in  full,  was,  it  is  stated,  granted  to  the  master,  Dominick 
Pincelli,  on  the  3l8t  day  of  April  last. 

This  document  purports  to  have  emanated  from  the  liighest 
official,  governmental  or  ministerial  authority,  and  apparently 
so  by  virtue  of  the  terms  of  section  three  of  the  act.  This 
section  directs  "  That  no  such  license  (that  is,  the  licenses  re- 
ferred to  in  the  fifth  sub-section  to  section  one,. and  those  to  be 
granted  under  the  second  section  of  the  act),  shall  be  issued, 
except  under  the  authority  of  the  Governor  in  council,  and 
countersigned  by  the  Colonial  Secretary." 

The  same  form,  conditions  and  terms  appear  to  have  been 
observed  in  all  such  licenses  granted  to  similar  appliwints  for 
the  like  privileges.  The  license  expressly  limits  the  (quantity 
of  herring  to  which  the  licensee  is  entitled  to  have  or  take,  at 
that  time,  on  board  his  vessel,  and.,  for  the  privilege  so  granted, 
a  charge,  it  would  appear,  of  one  dollar  per  ton  on  his  vessel's 
tonnage  was  imposed ;  this  was  paid  by  him  to  the  customs' 
officer  by  whom  the  license  was  issued  or  delivered. 
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After  a  careful  perusal  of  the  act  and  the  history  of  the 
legislation  leading  up  to  its  enactment,  which  is  a  repeal  also 
of  the  two  previous  acts  on  the  s^ime  subject,  one  is  at  a  loss 
to  discover  any  intention  on  the  part  of  the  legislature,  or  any 
provi<jion  or  language  in  the  act,  either  expressly  or  inferen- 
tially,  authorizing  the  imposition  of  a  charge,  tax,  or  duty  of 
the  nature  or  character  of  that  exacted  in  these  crises. 

There  does  not  appear  to  be  in  this  act,  and  it  is  the  only 
governing  and  operating  legal  authority  on  the  subject,  any 
power  or  right  conferred  on  the  crown  or  its  officials  to  exact 
or  receive  a  uionied  consideration  for  the  privileges  intended  to 
be  conceded. 

The  subject  hardly  calls  for  references.  It  is  sufficient  ta 
say  that  to  attempt  to  establish  such  a  rule,  however  desirable 
it  might  be  on  grounds  of  public  policy,  it  could  only  be  ac- 
complished through  legislative  action.  It  is  well  laid  down 
that  statutes  imposing  duties  are  to  be  so  construed  as  not  ta 
make  any  instruments  liable  to  them  unless  manifestly  within 
the  meaning  of  the  legislature. 

And  if  a  statute  professes  to  impose  a  charge  upon  the  public, 
it  is  absolutely  necessary  that  "  its  language  should  be  plain  and 
unambiguous." — Has'le  on  Stats  Express  language  in  statutes 
is  absolutely  indispensible  for  imposing  a  tax  or  charge.  Lord 
Cairns  observes  in  Cox  vs.  Babbitts,  L,  R,  3  App.  C. — a  taxing 
act  must  be  construed  strictly,  you  must  find  words  to  impose 
the  tax,  and  if  words  are  not  found  which  impose  the  t*ix,  it  is 
not  to  be  imposed. 

Before  finally  leaving  this  part  of  the  grounds  urged  on  ap- 
peal, it  may  be  opportune  to  observe  that,  although  it  was 
optional  with  the  applicant  to  accept  a  license.,  and  the  pay- 
ment of  the  fee  might  he  regarded  as  voluntary,  still  when  a 
criminal  prosecution  is  instituted  for  a  breiich  of  the  provisions 
of  the  statute  and  terms  of  the  license,  the  matter  unquestion- 
ably assumes  a  very  different  phase.  From  this  license  fee  or 
tonnage  charge,  we  next  turn  to  the  quantity  of  l^ait  fishes  per- 
mitted to  be  ttiken  under  the  license. 

And  in  regard  to  it  the  act  does  make  provision  for  such  a 
purpose,  and  it  would  therefore  be  quite  within  the  intention 
and  express  terms  of  the  act  so  to  prescribe  and  limit  licensees 
in  the  exercise  of  the  privileges  so  granted.  It  is  under  and 
by  virtue  of  the  authority  given  in  the  fourth  section  that  such 
a  power  is  vested  in  the  Crown.  This  section  is  to  the  follow- 
ing purport  and  effect:  "The  Governor  in  Council  may  from 
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time  to  time  by  proclamatiou  suspend  or  limit  the  operation  of 
this  act,  and  the  issue  of  licenses  thereunder,  in  relation  to  any 
district  or  part  of  the  colony,  &c.,  and  for  such  period  and  in 
relation  to  sale  or  exportation  to  such  places  and  *ins^ich  quan- 
iities*  as  shall  appear  expedient,  and  as  shall  be  declared  and 
defined  in  the  proclamatiou."  Now  it  appeared  admittedly, 
and  as  a  matter  of  fact,  no  such  proclamation  as  provided  for 
in  this  section,  or  in  relation  to  the  limitation  to  quantities, 
was  ever  issued. 

The  intention  of  the  legislature  is  clearly  apparent  and  easily 
gathered  from  the  language  of  that  section. 

It  was  rightly  considered  that  if  it  became  necessary  to  make 
any  change  from  the  issuing  of  ordinary  to  special  licenses,  due 
publicity  by  proclamation  should  be  given  to  the  public  of  such 
intention,  so  that  those  interested  might  have  notice  of  such 
change  in  the  execution  and  operation  of  the  provisions  of  the 
act. 

In  no  other  section  is  any  reference  made  or  authority  given 
for  the  granting  of  a  license  in  such  terms. 

It  is  true  the  fifth  section  prescribes  that  the  forms  of  the 
licenses,  affidavits  and  bonds  shall  be  prescribed  by  the  Gover- 
nor in  council ;  but  it  would  be  futile  to  argue  that  substantive 
and  substantial  matters,  either  in  variance  of  or  in  addition  to 
the  powers  expressly  confen*ed  by  the  act,  could  be  at  all  pro- 
perly assumed  under  that  section. 

It  is  noteworthy  that  this  fifth  section  is  in  all  other  respects 
-a  transcript  of  the  seventh  section  of  the  repealed  act  of  1888, 
and  these  words  "and  in  such  quantities"  had  no  place  at  all 
in  the  section  of  the  repealed  act.  As  it  was  therefore  ex- 
pressly required  that  a  proclamation  should  issue  under  the 
provisions  of  the  fourth  section  to  give  them  effect,  and  in 
order  to  make  them  operative,  and  no  proclamation  having 
been  issued,  and  no  other  part  of  the  act  authorizes  the  issuing 
of  licenses  for  limited  quantities  of  bait  fishes,  it  is  clear  there 
was  no  present  right  or  power  to  issue  a  license  contiiiniug  any 
such  condition  or  limitation.  The  appellant  then  having  been 
charged  with  having  a  larger  quantity  of  herring  on  board  for 
exportation  than  allowed  by  his  license,  is  convicted,  and  in 
the  written  conviction  such  charge  is  repeated.  I  will,  there- 
fore, turn  to  that  judgment,  and  find  in  like  manner  it  is  defec- 
tive, and  under  the  authorities  to  be  cited  such  defects  are  so 
serious  as  to  render  it  bad  and  of  no  effect. 

The  punitive  part  of  the  conviction  runs  as  follows :  "  And  I 
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do  adjudge  that  the  said  defendant,  for  hia  said  offence  do  pay 
a  fine  of  five  hundred  dollars,  " or  in  default"  be  imprisoned  in 
her  Majesty's  gaol  at  Harbor  Briton  for  three  months,  do  forfeit 
the  penal  amount  of  his  bond,  and  also  his  license,  and  that  the 
said  vessel,  on  board  of  which  said  herring  have  been  uidmcftdly 
shipped,  with  the  herrings  so  taken,  &c,  shall  be  confiscated 
and  sold. 

These  penalties  are  sought  to  be  imposed  by  force  and  virtue 
of  the  terms  of  section  nine  of  the  act  and  its  sub-section  three, 
which  are  as  follows : — ''  Any  person  who  shall  violate  any  of 
the  provisions  of  section  one  of  this  act,  or  any  of  the  sub- 
sections thereof,  or,  «&c.,  shall  be  liable  for  every  first  offence  to 
a  penalty  not  exceeding  SI  000, '  or'  imprisonment  for  a  period 
not  exceeding  twelve  months";  and  by  and  under  the  tenth  section 
it  is  further  enacted  "  That  in  addition  to  the  punishment  pro- 
vided by  the  foregoing  section  the  convicting  magistrate  may 
order  the  confiscation  and  sales  of  the  herring,  &c.,  taken,  con- 
veyed, or  exported  in  violation  of  the  provisions  of  the  act  or 
the  terms  of  the  license  '  or*  of  the  boat  or  vessel  on  board  of 
which  such  bait  fishes  shall  be  found  to  have  been  unlawfully 
shipped,"  &c. 

We  have  here  in  one  judgment  the  infliction  of  the  accu- 
mulated penalties  prescribed  by  these  different  sections,  and 
that  is  alleged  to  be  in  harmony  with  the  intention  of  the 
legislature,  and  in  accordance  with  the  meaning  of  the  lan- 
guage employed  in  these  sections.  To  ascertain  what  was  in- 
tended it  is  of  interest  to  refer  to  the  express  language  of  the 
previous  acts  which  this  is  said  to  consolidate.  By  the  fifth 
section  of  the  act  of  1887,  it  is  enacted  that  any  person  guilty 
of  a  violation  of  its  provisions  shall  be  liable  to  a  fine  of  $1,000, 
"and,"  in  default  of  payment  of  any  such- penalty,  to  imprison- 
ment for,  &c.,  &c. ;  and  by  the  sixth  section  of  the  act  of  1888 
it  is  provided  that  any  person  ha\dng  obtained  a  license  &c., 
and  violated  its  terms  shall  be  liable  to  the  same  penalties  as 
are  provided  in  the  previous  act,  "and,"  in  addition  to  such 
penalties,  to  a  forfeiture  of  the  license. 

I  again  find  in  the  fourteenth  section  of  this  act,  conferring 
on  the  commissioner,  &c ,  power  to  oblige  the  master,  &c,  of  a 
vessel  to  heave-to,  &c.,  and  to  board  and  examine,  and  if  the 
party  omits  to  heave- to,  or  obstructs  those  boarding,  &c,  he 
will  be  subject  to  a  penalty  of  $500,  "  or"  to  imprisonment,  &c. 

Bealising  then  the  fact  that  in  this  particular  the  amended 
act  thus  omits  the  word  "  and,"  as  expressed  in  the  previous 
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enactments  in  connection  with  the  penalties  imposed,  and  sub- 
stitutes the  alternative  "  or,"  we  cjinnot  but  feel  convinced  as 
to  what  was  the  intention  of  the  legislature.     It  may  have 
been  felt  that  the  powers  to  inflict  such  penalties  were  too  ab- 
solute and  plenary  in  prosecutions  so  far-reaching  in  their  con- 
sequences under  such  a  summary  jurisdiction.     The  worthy 
magistrate  was  evidently  desirous  from  abundant  caution  to 
fully  secure  by  his  conviction  what  he  must  have  considered 
a  just  indemnity  from  the  defendant  for  what  was  adjudged  a 
gross  infringement  of  the  provisions  of  the  statute.     But  in 
doing  so  he  inadvertently  went  outside  the  letter  and  spirit  of 
the  act.     He  was  empowered  to  inflict  the  penalty  of  five  hun- 
dred dollars  or  the  imprisonment  for  three  months,  and  could 
have  elected  either  punishment,  but  after  inflicting  the  first  he 
adds  words  omitted  designedly  by  the  legislature  from  this 
statute,  and  makes  it  a  condition  "  that  in  default"  of  payment 
of  such  fine,  the  defendant  shall  be  imprisoned,  &c.,  and  im- 
ports the  word  "  and "  in  connection  with  two  other  penalties 
where  the  statute  uses  the  word  "  or "     Upon  this  subject  of 
substitution  of  "and"  for  "or"  in  somewhat  analogous  convic- 
tions, we  find  it  laid  down  at  page  536  in  Stroicd  JncTl  2)'7'r/y 
"  That  the  power  given  to  justices  by  section  three.  Licensing 
Act  (Imperial),  to  inflict  a  tine  *  or'  to  imprison,  is  in  the  alter- 
native ;  and  "or"  is  not  to  be  read  "or  in  default  of  payment 
of  the  fine" ;  therefore  a  conviction  imposing  a  fine,  or,  in  de- 
fault of  payment,  imprisonment  is  bad." — Re  Brown,  L.  «/".  N,  C. 
108,  32  B.  D,  5 45, 

It  is  true  this  change  of  the  words  has  been  occasionally  used 
in  civil  cases,  particularly  in  equity  proceedings,  but  there  is 
no  general  rule  even  in  such  instances  for  sanctioning  such  a 
departure.  Wherever  (it  is  further  stated)  such  a  construction 
is  adopted,  there  must  be  some  violence  done  to  the  language 
which  only  a  context  can  justify. 

In  the  case  of  re-Brown,  3  i.  -B.,  £?  B.  Z>.,  5-^7,  where  the 
penalty  for  a  breach  of  the  Imperial  License  Act,  1872,  was  a 
fine  of  £50,  or  imprisonment,  the  justices  subsequently  finding 
the  person  unable  to  pay  the  fine  applied  the  terms  of  another 
section  of  the  act  to  enable  them  to  import  into  the  conviction 
the  operation  of  the  latter  section,  whereby  they  considered 
they  were  warranted  in  imposing  imprisonment  "  in  default  of 
payment/'  But  Cockburn,  C.  J.,  and  Miller,  J.,  concurred  in 
ordering  the  party  to  be  discharged,  holding  "  the  conviction 
bad,  as  there  was  expressly  given  in  the  statute,  the  alternative 
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in  the  first  instance."  Acting  on  the  language,  "  and  in  default 
of  payment,"  thus  substituted  for  the  word  "or,"  it  would 
appear  as  if  the  party  were  punished  for  the  non-payment  of  a 
fine  as  well  as  for  the  offence  of  which  he  was  convicted. 

Again,  it  will  be  found  in  a  judgment  of  Jessels,  M.  R,  de- 
livered in  re  Morgan  v.  Thomas,  9  L.  iJ.,  2  B.D ,  that  the  at- 
tempt to  transform  "or"  for  "and"  is  also  referred  to  as  fol- 
lows: "You  will  find  it  stated  in  some  cases  that  "or"  means 
'"and,"  but  "or"  never  does  mean  "and"  unless  there  is  a  con- 
text which  shews  it  is  used  for  "  and  "  by  mistake,  &c.  There 
is  obviously  no  mistake  committed  here,  because  not  only  of 
the  context  but  of  the  use  of  the  word  in  substitution  for  "  and  " 
^is  used  in  the  preceding  acts.  Moreover,  in  construing  this 
language  we  cannot  lose  sight  of  the  fact  of  this  being  a  penal 
statute  creating  a  new  jurisdiction ;  consequently  therefore,  it 
must  in  its  terms  and  language  be  construed  strictly."  Xo 
calamity  would  be  greater  than  to  introduce  a  lax  or  elastic 
eonstruction  of  a  criminal  statute  to  serve  a  special  "but  a 
temporary  purpose." — per  Pollock,  C.  B.  This  rule  is  founded 
on  the  tenderness  of  the  law  for  the  rights  of  individuals,  and 
on  the  plain  principle  that  the  power  of  punishment  is  vested 
in  the  legislature  and  not  in  the  judicial  department,  &c. — 
Hurle  on  Stats.,  p.  2^9,  And  we  find  in  re  Hartly  Quintain 
vs.  Hooper,  2  Cp.  p,  523,  where  a  special  jurisdiction  is  given 
by  statute  it  must  be  strictly  followed.,  it  being  a  special  juris- 
diction out  of  the  course  of  the  common  law. 

Clearly  then  the  express  words  of  this  most  important  part 
of  the  act  should  not  have  been  departed  from,  or  an  interpola- 
tion of  other  words  unintentionally  adopted,  the  result  being 
fatal  to  the  decision  and  conviction  arrived  at. 

Much  of  the  remaining  ground  of  appeal  would  call  for  no 
very  extended  observation,  even  if  the  matters  already  passed 
on  were  insuflficient  to  justify  the  court  in  setting  aside  the  de- 
cision of  the  magisterial  tribunal.  For  instance,  in  relation  to 
the  exception  taken  to  the  constitution  of  the  court  and  the 
place  of  trial,  I  find  the  court  was  regularly  constituted  and 
the  commission  and  appointment  of  the  magistrate  duly  made 
and  promulgated  through  the  Pioyal  Gazette,  of  which  judicial 
notice  was  taken.  The  place  of  trial  was  certainly  more  con- 
venient and  suitable  than  would  Burin  be  under  the  circum- 
stances. As  to  the  asserted  claim  for  exemption  under  treaty 
rights,  it  is  perfectly  evident  the  vessel  when  seized  was  in 
waters  where  Americans  or  other  foreigners  possess  no  such 
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lights.  As  to  the  contention  that  it  was  not  shown  that  she 
was  within  that  three-mile  zone,  over  which  maritime  jurisdic- 
tion or  power  might  be  exercised  by  our  officers,  it  must  cer- 
tainly be  observed  there  is  an  absence  of  particularity  in  the 
testimony  of  the  witnesses  in  locating  Point  Dantzic,  and  in 
defining,  even  approximately,  the  distance  of  the  vessel  from 
the  land  when  so  boarded. 

The  positive  and  uncontradicted  swearing  of  the  accused 
that  the  officer  of  the  revenue  who  cancelled  his  license  was 
present  during  the  delivery  of  the  herring  bait,  called  for  more 
<ionsideration  than  it  apparently  received ;  but  the  magistrate 
has  properly  considered  that,  even  if  the  excess  in  quantity 
had  been  received  with  the  acquiescence  of  the  official  issuing 
or  cancelling  the  license,  that  would  not  have  exonerated  the 
licensee  from  liability.      It  vfixs  stated  also  at  the  argument 
that  the  quantity  of  bait  so  taken  was  ascertained  and  counted 
by  the  dory  load,  and  not  measured  by  the  barrel.     This  mode 
of  acting,  coupled  with  a  subsequent  mere  guessing  or  estima- 
ting, on  view,  as  to  the  quantity  of  ba^t  fishes  found  on  board 
a  licensed  vessel  boarded  by  our  officers,  might  naturally  lead 
to  serious  contentions,  resulting  in  litigation  and  loss.     How- 
ever, these  matters  do  not  now  call  for  further  notice  in  this 
judgment,  and  it  is  equally  unnecessary  to  observe  that  no  at- 
tention can  here  be  given  to  what  may  have  been  urged  at  the 
argument  in  relation  to  the  policy  or  otherwise  of  having  such 
a  law.     Consideration  has  been  confined  alone  to  the  matters 
appearing  on  the  record,  and  the  observations  and  references 
directly  bearing  on  them.     The  judgment,  therefore,  must  be 
in  support  cf  this  appeal,  and  in  reversal  of  the  conviction  of 
the  magisterial  tribunal.     The  question  of  costs  is  reserved  for 
further  consideration. 

J/?-.  T,  J.  Murphy,  crown  officer,  and  Messrs.  E.  D.  Shea  and 
Clijlt  for  the  prosecutor. 

Mciirs.  L  E.  McNeily,  M.  CarUj  and  II,  II,  Hayward  for  the 
xippellant. 
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1891,  February.    Hon.  Mr.  Justice  Piksext,  D.C.L. 

Principal  and  agent — Master  and  servant — Stipplier^Jieceirer  of  voyage — Lobster 
fishery — Insolvency — Appeal, 

The  plaintiff  was  a  shipped  Bervant  to  one  Savage  in  the  lobster  fisher}*.  At  the 
end  of  the  fishing  season  Savage  was  unable  to  pay  the  amount  of  wages  agreed 
upon  by  reason  of  the  failure  of  the  fishery,  and  the  plaintiff  looked  to  the 
defendant  for  his  wages,  on  the  grounds  that  he  was  the  princijial  in  the  busi- 
ness and  Savage  merely  his  agent ;  that  he  was  the  receiver  of  the  voyage,  the 
supplier  of  Savage,  and  that  Savage  being  insolvent  he  was  liable. 

Held—  (Affirming  the  Court  below  on  appeal)— That  the  defendant  was  not  the 
contracting  ])arty,  and  could  not  bo  held  liable  ;  that  Savage  was  proprietor  of 
the  business,  and  there  was  no  agency.  It  was  doubtful  if  the  defendant 
could  be  held  liable  in  such  a  business,  under  any  circumstances,  for  Savage's 
contracts,  even  to  the  ext«nt  of  the  "voyage"  receive*!. 

This  was  an  action  in  the  Central  District  Court  before  Judge 
Conroy  to  recover  the  sum  of  $32.40,  a  balance  alleged  to  be  due 
from  the  defendant  to  the  plaintiff  for  wages  arising  upon  an 
agreement  in  the  lobster  fishery,  under  which  the  plaintifT  was 
to  receive  as  wages  $20  per  month  and  a  bonus  per  hundred 
of  lobsters. 

The  agreement  was  in  writing,  and  was  made  between  one 
John  Savage,  as  the  employer,  and  the  plaintifi*,  as  his  employe. 
It  was  signed  by  both  Savage  and  the  plaintiff.  It  was  drawn 
up  in  Portugal  Cove,  where  both  parties  resided,  and  it  was 
witnessed  in  writing  by  the  const^ible  of  the  place.  It  bears 
date  the  12th  May,  1890. 

The  position  which  the  plaintiff  now  takes  is  that  the  defen- 
dant Monroe  was  the  principal  in  the  lobster  factor}'  business, 
and  that  Savage  was  only  his  agent,  and  that  as  the  lobster 
fishery  of  the  past  season  at  Portugal  Cove  failed,  with  the 
result  that  Savage  was  unable  to  pay  the  wages  of  those  whom 
he  employed  to  catch  lobsters,  the  plaintiff  is  entitled  to  look 
to  the  present  defendant  for  the  balance  found  at  the  close  of 
the  season  to  be  due  to  him  under  his  written  agreement  with 
Savage. 

The  court  below  found  for  the  defendant  upon  the  ground 
that  he  was  not  the  party  contracting  with  the  plaintiff,  and 
that  Savage  was  the  proprietor  of  the  business  and  the  princi- 
pal, and  not  the  agent  of  the  defendant. 

While  I  deeply  regret  that  the  result  of  the  past  season  s 
lobster  fishing  operations  at  Portugal  Cove  should  have  resulted 
8i    unfortunately  that  the  proceeds  were  unequal  to  the  dis- 
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charge  ot  the  liabilities  of  the  venture,  I  am  unable  to  discover 
where  the  right  of  the  plaintiff  lies  to  seek  indemnification  for 
this  misfortune  at  the  hands  of  the  defendant. 

The  questions  are  those  of  fact ;  and  in  any  case  the  finding 
of  the  court  below  should  have  been  erroneous  to  the  extent 
of  being  irrationally  unjust  before  this  court  would  undertake 
to  interfere  with  it 

On  the  contrary  it  appears  to  us  that  no  other  judgment 
could  have  been  reasonably  rendered,  and  only  to  the  ingenuity 
and  commendable  zeal  of  the  counsel  for  the  plaintiff'  and  for 
other  parties  standing  in  like  position  with  him,  can  I  attribute 
the  fact  that  the  aise  comes  before  this  court  on  appeal. 

I  do  not  think  it  is  at  all  likely  that  if  Savage  had  proved 
to  be  a  person  of  adequate  means  to  respond  to  the  claims, 
while  Monroe  was  the  revense,  that  the  latter  would  have 
been  found  in  the  position  of  a  defendant  at  the  suit  of  these 
claimants. 

It  is  unnecessary  at  this  time  and  in  this  place  to  enter  into 
details.  The  judgment  of  the  judge  of  the  court  below  is  in 
writing  and  has  been  published,  and  this  court  has  had  the 
benefit  of  its  perusal. 

It  is  sufficient  to  say  that  it  sets  out  a  case  perfectly  con- 
sistent with  the  facts  and  carrying  conviction  upon  its  face. 

The  present  defendant  was  simply  in  the  position  of  a  credi- 
tor and  supplier  of  Savage,  and  no  act  of  his  was  otherwise 
than  consistent  with  that  position  and  with  a  prudent  regard 
to  his  own  interests. 

He  seems  to  have  admitted  the  position  that  as  a  supplier 
and  receiver  of  the  voyage  he  would  be  liable  to  account  for 
its  proceeds  to  the  operatives  in  the  venture. 

It  is  open  to  doubt  whether  in  such  a  business  Jis  this,  and 
under  such  an  agreement,  the  defendant  would  under  any  cir- 
cumstances have  been  legally  liable,  personally,  to  meet  to  any 
extent  the  contracts  of  Savage  with  the  persons  with  whom  he 
had  contracted ;  but  assuming  that  in  the  event  of  the  insol- 
vency of  the  supplied  he  would  be  liable  as  a  supplying  mer- 
chant receiving  "the  voyage,"  the  fact  is  that  here  he  has 
voluntarily  paid  out  upon  the  orders  of  Savage  §1,500  in 
wages,  as  against  $1,150  received  by  him  as  the  value  of  lob- 
sters returned  to  him  and  packed  in  the  cans  which  he  sup- 
plied. Savage  being  in  debt  to  him  upon  the  whole  transaction 
in  the  sum  of  82,200. 
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The  jiulgnieiit  of  the  court  below  must  be  affirmed  and  the 
appeal  dismissed. 

The  chief  justice  observed  that  he  had  been  unable  to  be 
present  at  the  argument,  but  he  had  given  consideration  to  the 
case  and  fully  concurred  in  the  judgment  just  delivered,  as  the 
only  one  whicli  could  be  properly  arrived  at. 

Hon,  Mi\  Morris  and  Mr  Greene,  Q.  C,  for  the  plaintift". 
Sir  J,  S.  Winter,  Q,  C,  and  Mr,  Morison  for  the  defendant. 
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1891,  Fehntnn/,    Hox.  Mil  Justice  Pixsext,  D.C.L. 

MunicijHtl  auihoriti/~-Con(riil  of  stde-imlk—Pmcer  to  modify  material  ttsed  in  same 
— Action  /or  cost  of  laying  down  sidf-ioalk, 

Uiuler  the  tuiinu'i(vd  law  the  '* proprietor"  of  oach  hou.se  was  liable  to  lay  down 
a  side- walk  of  stoue  or  plank  in  front  of  same.  The  defendant  not  having 
v>oiu]ilieil  with  the  law,  the  Coum-il  laid  down  a  block  {lavement.  The  defen- 
dant contended  that  his  tenant  was  liable  under  his  lease,  and  under  the  law, 
and  that  the  law  does  not  call  for  a  block  j'tavenient,  and  that  the  Council  has 
no  remeily  in  the  present  action. 

^^Af  — That  the  defendant  is  the  *'  proprietor  "  within  the  meaning  of  the  law, 
and  was  liable  ;  that  it  is  within  the  province  of  the  Council  to  mollify  and 
alter  the  material  to  be  usetl  in  the  i-onstmction  of  a  side-walk.  The  Ooancil 
has  no  iK>wer  to  lay  down  a  side-walk  and  sue  for  cost  of  same.  The  remedy 
is  by  indictment  for  non-rej^air,  or  action  for  the  i»enalty. 

This  is  a  special  case  stilted  for  the  opinion  of  this  court. 

The  question  is  that  of  the  defendants'  liability  to  repay  the 
Municipal  Council  a  sum  expended  by  them  in  laying  a  block 
pavement  on  the  side-walk  upon  the  north  side  of  Water  street, 
opposite  land  and  ]nemiscs  of  which  the  defendant  is  proprietor 
and  William  Ct^oke  is  tenant  under  a  lease  for  twenty  years. 

The  lease  is  not  a  building  lease,  but  it  contains  a  covenant 
by  the  lessee  to  ivpair,  and  another  for  the  payment  of  all  taxes, 
impositions  and  assessmentvS  to  which  the  landloixl  may  1h»  made 
subject  by  law. 

The  points  nu.seil  are  two:  (1)  Is  the  defendant  the  person 
under  leir.il  oMipition  to  lay  the  pavement  ^  (2)  Is  he  Ixmnd 
to  jKiy  nmio  th:in  the  cost  of  a  plunk  pavement  ? 
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The  Municipal  Council  is  a  body  in  the  nature  of  a  corpora- 
tion for  the  city  of  St.  John's,  constituted  under  an  act  of  the 
legislature,  passed  in  1888. 

Its  duties  relate  to  an  improved  system  of  sewerage,  the  im- 
provement, repairs  :ind  maintenance  of  streets,  sidewalks  and 
drains ;  the  lighting  of  the  town,  and  sanitary  and  other  pur- 
poses ;  the  management  and  control  of  the  aflairs  of  the  late 
General  Water  compamy,  of  Bannerman  Park,  and  other  works 
and  purposes. 

It  is  here  unnecessary  to  refer  to  the  boundaries  within 
which  the  powers  and  responsibilities  of  the  council  arise,  as 
there  is  no  question  that  the  locality  with  regard  to  which  this 
contest  is  raised  is  within  them. 

It  is  enacted  that  within  those  limits  and  in  relation  to  these 
matters  the  council  shall  exercise  the  functions  recently  dis- 
charged by  the  Board  of  Works,  by  the  Governor  in  Council, 
and  the  Surveyor  General,  and  by  the  General  Water  company, 
with  certain  other  provisions  of  general  application  for  the  exe- 
cution of  the  purposes  of  the  corpjration. 

In  June  last  the  council  made  a  demand  upon  the  defendant 
to  construct  a  pavement  of  fir  or  juniper  blocks  upon  the  side- 
walk upon  which  the  tenant  Cooke's  house  abuts,,  in  accordance 
with  a  rule  made  by  the  council. 

The  defendant  declined  to  construct  the  pavement,  and  the 
council  proceeded  to  do  so,  incurring  for  that  purpose  an  ex- 
pense of  S4L80. 

There  had  up  to  that  time  been  no  pavement  of  any  kind 
laid  in  that  place. 

The  cost  of  a  block  pavement  is  more  than  that  of  ordinary 
plank,  but  less  than  that  of  stone,  and  the  block  pavement  is 
said  to  be  very  much  more  durable  and  suitable  than  either. 

The  St.  John's  Rebuilding  Act  (Consolidated  Stiitutes,  cap.  80) 
provides  that  "  on  each  .side  of  Water  street  and  of  Duckworth 
street,  the  paths  appropriated  for  the  use  of  foot-passengers 
shall  be  ten  feet  wide,  and  shall  be  covered  with  plank  or  stone 
to  that  extent  by  the  proprietor  of  each  house  abutting  on  the 
said  streets  along  the  front  of  such  house  or  building." 

By  the  Siime  act  the  Governor  in  Council  may,  amongst  other 
things,  "  regulate  and  adjust  the  levels  and  widths  of  all  foot- 
paths or  side-walks." 

The  Municipal  liegulations  Act  (Con.  Stiit.,  cap.  79)  provides 
that  "Any  peraon  who  shall  not  keep  in  good  condition  and 
repair  the  stone  or  plank  pavement  or  causeway  opposite  to 
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his  laud,  dwelling-house,  stores  or  other  buildings,  shall  for 
every  offence  forfeit  and  pay  a  penalty  not  exceeding  $25,  and 
the  chairman  of  the  board  of  works  may  cause  the  same  to  be 
repaired  and  amended,  and  shall  thereupon  be  entitled  to  re- 
cover from  the  owner  or  occupier  of  such  land,  dwelling-house, 
store  or  other  building,  before  any  stipendiary  justice  in  a  sum- 
mary manner  the  expenses  incurred  in  such  reparation  or  amend- 
ment, with  costs  of  suit." 

Under  the  act  of  1888  the  Municipal  Council  was  empowered 
to  make  such  rules  and  regulations  as  might  be  deemed  expe- 
dient or  necessary,  for  amongst  other  matters,  "  regulating  in 
regard  to  drainage  the  plans,  inclination  and  materials  of  the 
pavement  and  roadway  of  public  and  private  streets." 

The  Council,  by  virtue  of  the  powers  vested  in  it  by  the  act 
of  1888.  passed  "  regulations  for  the  side- walks  in  Water  street," 
declaring  that  they  shall  be  ten  feet  wide  on  the  south  side 
thereof,  and  nine  feet  wide  on  the  north  side,  and  that  "  where 
they  are  not  laid  down  with  sound  good  flags,  they  shall  be  laid 
with  sound  fir,  spruce,  or  juniper  blocks,  of  such  size  and  qua- 
lity as  may  be  approved  by  the  town  engineer." 

To  revert  to  the  St.  John's  Eebuildiug  Act  (Con.  Stat.,  cap. 
80)  it  will  be  seen  that  under  sect.  28,  "  Any  pei-son  infringing 
the  provisions  of  this  chapter,  or  any  order  made  by  the  Gover- 
nor in  Council,  shall  be  subject  and  liable  to  a  penalty  not  ex- 
ceeding $50,  to  be  recovered  in  a  summary  way,"  &c. 

It  thus  appears  plain  that  the  "  proprietor  of  each  house  abut- 
ting," &c.,  (sect.  15)  in  not  having  laid  the  pavement  required 
by  law,  infringed  the  provisions  of  that  chapter  and  became 
liable  to  a  penalty  of  $50 ;  but  if  the  application  of  the  28th 
section  to  that  case  is  open  to  any  doubt,  then  the  party  neg- 
lecting a  duty  imposed  by  statute  would,  where  the  act  is  silent 
as  to  the  penalty,  be  liable  to  an  indictment  at  common  law. 

The  question  then  arises,  is  the  defendant  the  person  liable 
under  the  statutes  to  lay  the  pavement  in  question  ?  Is  he  the 
"  proprietor  "  under  the  "  St.  John's  Rebuilding  Act "  ?  Is  he 
an  *'  owner  "  under  the  "  Municipal  Regulations  Act "  ? 

I  am  clearly  of  opinion  that  a  person  in  the  position  of  the 
defendant  here  is  the  "  proprietor."  He  is  the  lessor,  and  the 
landlord  and  the  owner  of  the  house,  as  well  as  of  the  land. 
It  is  immaterial  as  between  the  town  council  and  the  defen- 
dant what  covenants  there  may  be  between  him  and  his  lessee, 
and  whether  such  covenants  are  applicable  to  this  case,  or  to 
what  extent  they  may  be  valid  and  binding  between  the  lessor 
and  the  lessee. 
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But  it  is  said  that  if  he  is  the  liable  party,  the  law  specifies 
•only  the  laying  of  plank  or  stone  pavements,  not  pavements  of 
wood-blocks. 

I  am  of  opinion  that  it  was  within  the  province  of  the  coun- 
cil, in  the  exercise  of  their  powers  of  improvement  and  of  their 
express  statutory  power  of  prescribing  the  "materials  of  the  pave- 
ment and  roadway,"  to  modify  and  alter  the  kind  of  material  to 
be  used ;  that  they  were  not  strictly  limited  to  the  directions  of 
the  old  acts.  The  very  object  of  their  existence  is  improvement 
and  amendment,  and  adaptation  to  new  conditions. 

There  is  no  question  upon  the  point  that  a  great  improvement 
has  been  effected  by  the  new  regulations,  and  at  a  cost  to  pro- 
prietors considerably  less  than  the  expense  of  stone  flags. 

It  seems  most  unreasonable  that  any  question  should  be  raised 
by  the  owners  of  property  in  opposition  to  this  beneficial  change. 

However,  this  court  has  to  determine  whether  they  are  liable 
in  the  particular  mode  adopted  by  the  council  for  its  indemni- 
fication ;  i.  e.,  whether  the  council  can  sue  for  and  recover  the 
expense  incurred  by  them  in  laying  down  a  pavement  which 
the  owner  of  the  subject  premises  has  declined  or  neglected  to 
<;onstruct. 

If  this  were  a  case  of  tlie  repair  of  a  pavement  already  laid 
down,  the  case  would  be  clear  enough.  (See  the  old  Municipal 
Eegulations'  Act  already  quoted). 

With  regard  to  the  original  laying  down  of  pavements  no 
similar  powers  exist.  The  breach  of  that  duty  comes  under 
the  St.  John's  Ee-building  Act,  and,  as  I  have  observed,  is  the 
flubjcct  of  summary  proceeding  for  a  fine  or  of  indictment. 

It  is  a  pity  that  the  law,  with  regard  to  the  liability  of  lay- 
ing a  pavement,  is  not  similar  to  that  prescribed  for  the  neglect 
of  repairs.  The  point  is  well  worthy  the  attention  of  the  legis- 
lature. 

In  the  meantime  I  would  suggest — what  are  owners  to  gain 
who,  as  in  this  case,  are  asked  to  indemnify  the  council  to  the 
-extent  of  $41.80,  when  they  have  laid  themselves  open  to  in- 
dictment, or  at  least  to  a  penalty  of  850  for  breach  of  their 
statutory  duty. 

That  duty  now  is  to  lay  pavements  of  either  "flags"  or 
"blocks"  of  the  prescribed  kind. 

It  must  be  held  that  while  it  is  open  to  the  council  to  take 
other  proceedings  under  the.  various  enactments  regulating 
their  powers,  the  particular  mode  of  proceeding,  reasonable  as 
iis  it  is,  adopted  by  the  council  in  this  case  for  the  recovery  of 
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the  cost  to  the  town  of  this  pavement  cannot  be  sustained,  but 
in  view  of  the  whole  case  the  defendant  must  go  without  costs. 

3f7\  R,  McNeily  and  Hon.  H.  Morris  for  plaintiff  council. 
Sir  J,  S.  Winter,  Q,  C,  and  Afr.  Morison,  for  defendant. 
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1891,  March,     CAliTER,  C.  J,;  PiNSENT,  J. 

Preroffotive^Treaties — Interference  vrith  private  rights — Acts  of  .^late. 

Qtiere— Whether  the  Crown  has  the  power  of  compelliug  its  subjects  to  ol^y  the 
provisions  of  a  treaty,  made  either  for  the  purpose  of  putting  an  end  to  war 
or  to  preserve  peace,  or  whether  interference  with  privite  rights  can  be  autho- 
rized other  than  by  the  legisUture ;  where  the  government  justified  certain 
acts  in  derogation  of  the  private  rights  of  the  plaintiffs,  in  regard  to  their  lob- 
ster fishery,  as  acts  and  matters  of  state  arising  out  of  political  relations 
between  Her  Majesty  the  Queen  of  England  and  the  French  Government,  con- 
tending that  they  involved  the  construction  of  treaties  and  of  a  t«n)i>orary 
modus  Vivendi  for  lobster  fishing  in  Nswfoundland,  and  other  acts  of  state, 
and  that  they  were  matters  that  could  not  be  enquired  into  by  the  courts. 

Hdd—ThdX.  this  defence  disclosed  no  answer  to  the  action. 

This  case  was  argued  in  the  February  sittings  on  points  of 
law  which  were  set  down  for  argument  upon  the  motion  of  the 
plaintiffs'  counsel  unopposed. 

The  claim  of  the  plaintiffs  (Jas.  Baird  and  Edward  Le  Koux) 
for  the  recovery  of  damages  is,  that  the  defendant  (Sir  Baldwin 
Walker),  on  or  about  the  twenty-fifth  day  of  June  last  past, 
wrongfully  entered  the  plaintiffs'  messuage  and  premises,  situate 
at  Fishel's  river.  Bay  St.  George,  and  took  possession  of  plain- 
tiffs' lobster  factory  and  of  a  largo  quantity  of  gear,  materials 
and  implements  appertaining  to  and  then  being  in  and  about 
the  said  lobster  factory,  and  kept  possession  of  the  same  for  a 
long  time,  and  prevented  the  plaintiffs  from  carrying  on  the 
business  of  catching  and  preserving  lobsters  at  and  about  the 
said  factory,  and  still  holds  and  retains  possession  of  the  said 
factory  and  prevents  the  plaintitis  from  carrying  on  the  said 
business.     Claim  for  damages,  $5,000. 

*  The  defendant  in  this  case  appealed  to  the  PriTy  Council,  where  the  judgment 
of  the  Newfoundland  Court  was  sustainoiL  (For  judgment  of  Privy  Council  ride 
api^ndix,  jmge  13). 
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The  defendant,  in  defence,  says :  He  is  the  captain  of  Her 
Majesty's  ship  Emerald  and  the  senior  officer  of  the  ships  of 
Her  Majesty  the  Queen  employed  during  the  now  current 
season  on  the  Newfoundland  fisheries ;  that  to  him  as  such 
senior  officer  and  captain  was  committed  by  the  Lords  Com- 
missioners of  the  Admiralty,  by  command  of  Her  Majesty,  the 
care  and  charge  of  putting  in  force  and  giving  eHect  to  an 
agreement  embodied  in  a  modus  vivendi  for  the  lobster  fishery 
in  Newfoundland  during  the  Sfiid  season,  which  as  an  act  and 
matter  of  state  and  public  policy  had  been,  by  Her  Majesty,, 
entered  into  with  the  government  of  the  Republic  of  France ;. 
that  the  said  agreement  provided  amongst  ether  things  that  on 
the  coast  of  Newfoundland  where  the  French  enjoy  rights  of 
fishery  conferred  by  the  treaties  no  lobster  factories  which  were 
not  in  operation  on  the  first  day  of  July,  1889,  should  be  per- 
mitted unless  by  the  joint  consent  of  the  commanders  of  the 
British  and  French  naval  stations ;  that  the  said  lobster  factory 
of  the  plaintiffs  being  situate  on  the  said  part  of  the  coast  of 
Newfoundland,  and  being  one  which  was  not  in  operation  on 
the  said  first  day  of  July,  1889,  and  one  which  was  without 
the  consent  aforesaid,  being  used  and  worked  by  the  plaintiffs 
as  a  lobster  factory  during  the  season  ensuing  upon  the  making 
of  the  said  agreement  and  whilst  the  stiid  agreement  was  in 
force,  and  such  use  and  working  thereof  being  prohibited  by 
the  said  agreement  and  in  contravention  of  its  terms,  the  de- 
fendant, in  the  performance  of  his  duties  towards  such  care 
and  charge.,  did,  for  the  cause  aforesaid,  at  or  about  the  date 
stated  in  the  sUitement  of  claim  in  this  action,  and  after  notice 
to  the  said  plaintiffs  of  his  intention  so  to  do,  enter  into  and 
take  possession  of  the  messuage  and  premises  in  the  said  state- 
ment of  claim  mentioned,  and  did  also,  for  the  sjime  cause,  then 
txike  possession  of  certain  gear,  materials  and  implements  which 
were  then  in  and  about  tlie  stiid  factory  ;  but  defendant  avers 
that  the  said  gear,  materials  and  implements  were  subsequently, 
at  the  request  of  the  said  plaintiffs  and  before  the  commence- 
ment of  these  proceedings,  delivered  up  to  them;  that  such 
entry  and  taking  possession  of  said  messuage  and  premises,  and 
such  taking  possession  of  the  said  gear,  materials  and  imple- 
ments are  the  grievances  and  matters  complained  of  in  the  said 
statement  of  claim,  and  were  made  and  done  by  the  defendant 
in  his  public  political  capacity  and  in  the  exercise  of  the  powers 
and  authorities,  and  in  the  performance  of  the  duties  of  the 
care  and  charge  so  as  aforesaid  committed  to  him,  and  were  acts 
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and  matters  of  state  done  and  performed  under  the  provisions 
of  the  said  modus  viiendu  That  the  action  so  as  aforesaid  taken 
by  defendant  in  putting  in  force  the  provisions  of  the  said  modus 
Vivendi  has,  with  the  full  knowledge  of  all  the  circumstances 
and  events  which  occurred  in  relation  thereto,  been  approved  and 
confirmed  by  Her  Majesty  as  such  act  and  matter  of  state  and 
public  policy  and  as  being  in  accordance  with  the  instructions 
of  Her  Majesty's  government.  And  defendant,  therefore,  sub- 
mits that  the  matters  set  forth  in  this  his  answer  to  the  said 
statement  of  claim,  and  on  which  he  rests  his  right  to  enter  into 
and  take  possession  of  the  said  messuage  and  premises  and  to 
take  possession  of  the  said  gear,  materials  and  implements  were 
acts  and  matters  of  state  arising  out  of  the  political  relations 
between  Her  Majesty  the  Queen  and  the  government  of  the 
Republic  of  France ;  that  they  involve  the  construction  of  the 
treaties  and  of  the  said  modics  viveiidi  and  other  other  acts  of 
state,  and  are  matters  which  cannot  be  enquired  into  by  this 
honourable  Court. 

The  plaintiffs  object  that  the  defence  does  not  set  forth  any 
suflBcient  answer  or  ground  of  defence  to  the  action,  and.  among 
other  things,  for  the  following  reasons : — 

1.  That  it  does  not  appear  that  the  scope  of  defendant's 
authority  and  duty  in  relation  to  the  Newfoundland  fisheries 
extended  to  and  included  the  control  of  the  operation  of  Lobster 
factories. 

2.  That  the  alleged  agreement  or  inodus  vivendi  was  not  in 
law  binding  or  obligatory  upon  the  plaintiffs  and  that  the  alleged 
contmvention  thereof  by  the  operation  of  the  said  factory  was 
not  unlawful. 

3.  That  the  alleged  contravention  of  said  agreement  or  modus 
Vivendi  afforded  no  justification  in  law  for  the  action  of  the 
defendant. 

4.  That  the  said  action  of  the  defendant  was  not  an  act  of 
state  and  public  policy. 

5.  That  the  alleged  authority  from  Her  Majesty,  and  subse- 
quent confirmation  by  her,  affoixi  no  justification  for  the  actioa 
of  the  defendant. 

6.  That  the  said  alleged  authority  and  subsequent  confirma- 
tion by  Her  Majesty  do  not  take  away  the  authority  and  juris- 
diction of  this  honourable  Court  to  enquire  into  and  adjudicate 
upon  the  said  acts  of  the  defendant. 

In  limine,  speaking  for  myself,  I  think  it  would  have  been 
more  satisfactory  if  all  the  circumstances  surrounding  this  im- 
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portant  matter  had  been  fully  before  the  court,  and  that  we 
were  not  confined  in  the  application  of  the  law  to  the  statements 
in  the  pleadings  now  presented  to  us  for  adjudication. 

As  for  the  purposes  of  this  proceeding  the  allegations  in  the 
pleadings  are  to  be  regarded  as  admitted ;  the  claim  of  the  plain- 
tiffs shews  a  wrong  committed  by  the  defendant  towards  the 
plaintiffs  for  which  they  would  be  entitled  to  the  redress  sought ; 
and  the  question  is  whether  the  defendant  has  shewn  by  his 
defence  that  he  was  by  law  empowered  and  justified  in  what  he 
did  by  the  command  and  subsequent  approval  of  Her  Majesty 
as  an  act  of  state  in  the  manner  set  forth  by  him,  and,  if  that 
be  so,  then  the  alleged  wrongful  or  tortious  act  would  not  be 
actionable,  and  the  court  would  have  no  further  authority  to 
entertain  this  suit. 

Sir  James  Winter,  Q.  C,  for  the  plaintiffs,  stated  that  the 
plaintiffs'  reply  was  on  matters  of  fact  which  the  argument  did 
not  touch,  and  matters  of  law,  and  chiefly  in  the  first  instance, 
dealt  with  the  three  concluding  points: — 4th.  That  the  ac- 
tion of  the  defendant  was  not  un  act  of  state ;  5th.  That  the 
alleged  authority  from  Her  Majesty  and  subsequent  confirma- 
tion by  her  affords  no  justification  for  the  action  of  the  defen- 
dant ;  and  6th.  That  the  alleged  authority  from  and  subsequent 
confirmation  by  her  Majesty  do  not  take  away  the  authority 
and  jurisdiction  of  this  court  to  enquire  into  and  adjudicate 
upon  the  said  acts  of  the  defendant  Afterwards,  on  a  ques- 
tion raised,  Sir  James  argued  generally  on  prerogative  right  as 
affording  no  justification  in  answer  to  the  action. 

Mr.  Greene,  Q.  C,  followed  on  the  same  side,  confining  his 
argument  to  the  act  of  state  as  affording  no  justification  in  law 
to  the  defendant,  referring  to  Damodlmr  Gordham  vs.  Deoram- 
Kaugi,  1  App,  cas,  332,  and  the  Farlement  Beige,  6  P.  B,  93, 

Mr.  Kent,  Q.  C,  for  the  defendant,  contended  that  it  was  the 
inherent  and  absolute  right  of  the  Sovereign  to  make  treaties 
or  conventions  such  as  the  alleged  modus  vivendi  set  out  in  the 
defence,  which  were  binding  on  all  subjects,  and  that  it  and 
the  act  of  state  sufficiently  justified  the  acts  of  the  defendant 
captsiin  of  Her  Majesty's  ship  the  Emerald,  who  was  specially 
commissioned  by  superior  authority  to  put  in  force  and  give 
effect  to  the  ari-angement  between  the  nations  embodied  in  the 
modus  rhendi  with  respect  to  lobster  factoiies  on  a  part  of  the 
-coast  of  this  island  where  the  French  enjoy  rights  of  fishery 
conferred  by  treaties ;  and  that,  upon  the  grounds  set  out  in 
the  plea  of  defendant  as  acts  of  state,  this  court  cannot  further 
enquire. 
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Sir  \V.  V.  Whiteway,  Her  Majesty's  uttoiney  general,  sup- 
ported the  contention  of  Mr.  Kent,  and  relied  on  Huron  vs. 
Denman,  J,  Ex.,  167 ;  Riistomjee  r.<?.  The  Queen,  L,  R,  2  B,  D.,  69  ; 
also  Conxcay  vs.  Gray,  JO  E.,  86,  us  authorities  in  justification  of 
the  defendant.  The  attorney  general  also  stated  that  whatever 
may  be  the  final  result  of  this  case,  enquiry  would  be  made  and 
Her  Majesty's  government  would  compenstite  for  loss  shewn  to 
have  been  sustained.  Both  Sir  James  Winter  and  Mr.  Kent  cited 
numerous  cases  and  from  eminent  text  writers  on  constitutional 
and  international  law  in  support  of  their  respective  contentions, 
to  the  more  important  of  which  I  shall  hereafter  refer. 

In  reference  to  the  general  character  of  actions  before  our 
local  courts  this  case  presents  rather  novel  features ;  but,  aided 
as  we  have  been  by  the  industry  and  arguments  of  counsel  on 
both  sides,  we  have  liad  the  oppoitunity  of  considering  the  bear- 
ing of  the  many  cases  referred  to  with  general  principles  in 
arriving  at  a  decision.  We  have  the  satisfaction  of  knowing 
that  if  we  err  here  there  is  a  superior  court  open  to  either  side 
to  make  appeal  for  correction. 

There  was  no  reference  throughout  the  arguments  on  either 
side  to  treaties  existing  between  the  nations  beyond  what  ap- 
pears in  the  plea  of  the  defendant  respecting  the  object  of  the 
vxoilvs  Vivendi,  and  there  is  nothing  in  that  specifying  their 
nature  and  character  or  to  point  to  any  particular  treaties  of 
which  the  court  could  take  notice,  if  any  of  them  could  have  a 
bearing  on  the  respective  positions  and  contentions  of  tlie  par- 
ties. Both  sides  studiously  avoided  any  reference  to  them,  and 
the  argument  proceeded  on  the  abstnict  question  of  the  nature 
and  etticacy  in  law  of  an  act  of  sUite  and  prerogative  right  in 
relation  to  tlie  allegations  in  the  pleadings.  It  is  admitted  for 
the  purposes  of  this  argument  that  there  was  an  infraction  by  the 
plaintill's  of  ilie  modus  vivendl  arrangement,  in  the  operation  of 
a  lobster  factory  without  the  required  consent,  which  operation 
commenced  after  the  time  limited  therefor. 

Tl)ere  can  be  no  doubt  of  the  Sovereign's  prerogative  as  to 
the  making  of  treaties,  leagues  and  alliances  with  foreign  States 
and  Princes,  and  they  are  binding  upon  the  high  contracting 
piirties,  and  upon  the  nations  concerned ;  but  there  is  a  distinc- 
tion as  to  treaties  of  peace,  which  are  binding  upon  the  nations 
even  to  the  extent  of  the  alienation  of  the  vested  rights  of  sub- 
jects For  the  power  to  make  treaties  of  peace  must  be  co-ex- 
tensive with  all  the  exigencies  of  the  nation.  All  treaties  made 
by  the  competent  i>ower  become  of  absolute  efficacy,  because 
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they  are  the  supreme  law  of  the  land,  (Kent's  Int  Law  [Ahdy.l 
H83,  Wheaton  367,  2  Step.  Cmn  490). 

It  has  been  laid  down  by  one  of  the  most  eminent  of  American 
jurists,  the  late  Chief  Justice  Chase,  in  the  case  of  Ware  vs. 
Hylfon  (3  Doll.  199-245,  Am.  Rept ),  that  it  is  a  "  clear  principle 
of  national  law  that  private  rights  might  be  sacrificed  by  treaty 
to  secure  the  public  safety, .  though  the  government  would  be 
bound  to  make  compensiition  and  indemnity  to  the  individuals 
whose  right  had  thus  been  surrendered.  The  power  to  alienate, 
and  the  duty  to  make  compensation,  are  both  laid  down  by 
Grotius  in  equally  explicit  terms." 

But  the  present  modiis  ricendi  arrangement,  which  would 
appear  to  be  a  convention  subsidiary  to  other  treaties  not  before 
the  court,  was  not  entered  into  because  of  any  hostility  between 
the  nations,  and  stands  upon  a  dififerent  footing  from  treaties  of 
peace,  as  regards  the  constitutional  rights  of  the  subject.  One 
prime  constitutional  right  of  the  subject  is  the  enjoyment  of 
private  property,  without  molestation  or  undue  interference. 
*  An  essential  principle  of  the  law  of  England  is  that  the  sub- 
ject hath  undoubted  property  in  his  goods  and  possessions,  and 
therefore  our  customary  law  is  not  more  solicitous  of  anything 
than  to  preserve  the  property  of  the  subject  from  the  inundation 
of  the  prerogative." — (Broom  Con.  I^aw  [2nd  ed.]  223,  Plowden 
Com.  4S7,  Com.  Dig.  Prerogative.) 

The  leading  case  relied  upon  by  the  defendant  in  support  of 
his  position  is  that  of  Buron  vs.  De^iman,  2  Exeli.  167  tfc  10  L.  T., 
o23  In  this  case  the  plaintiff,  who  was  a  Spaniard,  and  not 
a  subject  of  the  Queen,  was  lawfully  possessed  of  slaves  on  the 
West  Coast  of  Africa.  The  defendant  was  capUiin  of  a  man- 
of-war  who  had  proceeded  to  the  Gallinas  to  release  two  British 
subjects  there  detained  as  slaves.  He  then  concluded  a  treaty 
witli  the  native  king  for  the  abolition  of  the  slave  trade  in  his 
country,  and,  in  execution  of  the  treaty,  fired  the  plaintiff's 
premises,  and  carried  away  and  released  his  slaves.  The  defen- 
dant's proceedings  were  afterwards  approved  of  by  his  govern- 
ment. The  case  was  tried  at  bar  before  Parke,  Aldcrson,  Rolfe 
and  Piatt,  B.B.,  and  it  w^as  held  (Parke,  B.,  duhitante)  that  the 
ratification  of  the  defendant's  act  by  his  government  made  it 
an  act  of  stat^,  for  which  no  action  could  be  maintained. 

In  the  case  of  Feather  vs.  The  Queen,  6  B.  and  S.  206,  it  was 
held  by  the  court  that  the  case  of  Buron  vs.  Dcnman,  which 
was  cited  in  support,  only  showed  that  when  an  act  injurious 
to  a  foreigner,  and  which  might  otherwise  afford  a  ground  of 
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action  is  done  by  a  British  subject  and  the  act  is  adopted  by 
the  government  of  his  country,  it  becomes  the  act  of  the  state, 
and  the  private  right  of  action  becomes  merged  in  the  inter- 
national question  which  arises  between  our  government  and 
the  foreigner.  The  decision  leaves  the  question  as  to  the  right 
of  action  between  subject  and  subject  wholly  untouched.  On 
the  other  hand,  the  case  of  the  general  warrants.  Money  vs. 
Leach,  S  Bur ,  l.llfiy  and  the  cases  of  Sutton  vs,  Johnstone  in 
error,  1,  T.  i2.,  1^93,  and  Suthcrlarul  vs.  Murray,  1  T.  R,  oSS, 
there  cited,  are  direct  authorities  that  an  action  will  lie  for  a 
tortious  act,  notwithstanding  it  may  have  had  the  sanction  of 
the  highest  authority  in  the  state.  But,  in  the  opinion  of  the 
court,  "  no  authority  is  needed  to  establish  that  a  servant  of 
the  crown  is  responsible  in  law  for  a  tortious  act  done  to  a 
fellow-subject,  though  done  by  the  authority  of  the  crown, 
a  position  which  appears  to  us  to  rest  on  principles  which  are 
too  well  settled  to  admit  of  question,  and  which  are  alike  essen- 
tial to  uphold  the  dignity  of  the  crown  on  the  one  hand,  and 
the  rights  and  liberties  of  the  subject  on  the  other." 

In  the  present  case  we  have  necessarily  to  inquire  as  to  what 
is  an  "  act  of  state,"  and  as  to  how  far  such  an  act  could  be  re- 
garded as  a  justification  of  the  defendant.  Mr.  Kent  referred 
to  Broivn's  Law  Dictionary,  where  it  is  stated  to  be  the  act  of 
a  sovereign  or  of  a  sovereign  body,  citing  Buron  vs.  Denvxan^ 
In  Sir  James  Stephen's  History  of  the  Criminal  Liiw  (II.  p.  61), 
he  says  that  he  understands  it  to  be  "an  act  injurious  to  the 
property  of  some  person  who  is  not  at  the  time  of  that  act  the 
subject  of  Her  Majesty,  w^hich  act  is  done  by  any  representa- 
tive of  Her  Majesty's  authority,  civil  or  military,  and  which  is 
previously  sanctioned  or  subsequently  ratified  by  Her  Majesty" ; 
and  he  further  observes  that  "  the  doctrine  as  to  acts  of  state 
can  apply  only  to  acts  which  affect  foreigners  and  which  are 
done  by  the  orders  or  with  the  ratifiaition  of  the  sovereign ; 
and  in  sucli  cases  even  if  a  wrong  had  been  done  it  is  a  wrong 
for  which  no  municipal  court  could  afford  a  remedy.  They 
cannot  be  examined  into  by  the  courts  of  the  state  which  does 
them.  As  between  the  sovereign  and  his  subjects  there  can 
be  no  such  thing  as  an  '  act  of  state.* " 

As  regards  acts  of  state  as  thus  jdefined  it  is  observed  by 
Pollock  (Torts p,  73,  Am,  Ed,),  that  "our  courts  of  justice  pro- 
fess themselves  not  competent  to  discuss  acts  of  these  kinds, 
for  reasons  thus  expressed  by  the  judicial  committee  of  the 
privy  council.    '  The  transactions  of  independent  states  between 
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each  other '  (and  with  subjects  of  other  states)  are  governed  by 
other  laws  than  those  which  municipal  courts  administer ;  such 
courts  have  neither  the  means  of  deciding  what  is  right  nor  the 
power  of  enforcing  any  decision  which  they  may  make."  A 
series  of  decisions  of  the  Indian  supreme  courts  and  the  privy 
council  have  applied  this  rule  to  the  dciilings  of  the  East  India 
company  with  native  states  and  with  the  property  of  native 
princes."  Doss  vs.  Sea^etaiij  of  State  for  India,  19,  Eq.  509,  and 
Sea-etary  of  State  for  India  vs.  Kamachee  Boye  Sahaba,  13  Moo, 
P.  a  2'J,  75), 

In  the  case  of  Tobin  vs.  The  Queen  which  was  a  proceeding  on 
account  of  the  destruction  by  a  captain  of  one  of  Her  Majesty's 
ships  of  an  innocent  vessel  as  a  vessel  engaged  in  the  slave 
trade,  on  petition  of  right  by  the  owners,  chief  justice  Erie,  in 
the  judgment  of  the  court  states,  "  The  maxim  of  '  the  King  can 
do  no  wrong '  is  true  in  the  sense  that  he  is  not  liable  to  be  sued 
civilly  or  criminally  for  a  supposed  wrong.  That  which  the 
sovereign  does  personally  the  law  presumes  will  not  be  wrong ; 
that  which  the  sovereign  does  by  command  to  his  servants  can- 
not be  a  wrong  in  the  sovereign,  because  if  the  command  is 
unlawful  it  is  in  law  no  command ;  and  the  servant  is  respon- 
sible for  the  unlawful  act,  the  same  as  if  there  had  been  no 
command,"  and  the  learned  chief  justice  refers  to  Hale  P.  C.  43, 
and  other  authorities  in  support  of  this  position. 

In  Rogers  vs.  Rajendro  Butt  (13  Moo.  P.  C.  236),  it  is  stated 
in  the  judgment  of  the  privy  council  with  reference  to  the  action 
of  the  defendant  (who  was  the  appellant)  that  it  did  not  seem  to 
them  to  conclude  the  question  "  that  the  act  complained  of  is 
to  be  considered  as  the  act  of  the  government,  and  that  in  the 
part  which  the  defendant  took  in  it,  he  acted  only  as  the  officer 
of  the  government,  intending  to  discharge  his  duty  as  a  public 
servant  with  perfect  good  faith,  and  with  an  entire  absence  of 
any  malice,  particular  or  general,  against  the  plaintiffs.  For 
if  the  act  which  he  did  was  in  itself  wrongful  as  against  the 
plaintiffs,  and  produced  damage  to  them,  they  must  have  the 
same  remedy  by  action  against  the  doer,  whether  the  act  was 
his  own  spontaneous  and  unauthorized,  or  whether  it  was  done 
by  the  order  of  the  superior  power.  The  civil  irresponsibility  of 
the  supreme  power  for  tortious  acts  could  not  be  maintained 
with  any  show  of  justice  if  its  agents  were  not  personally  re- 
sponsible for  them ;  in  such  cases  the  government  is  morally 
bound  to  indemnify  its  agent,  and  it  is  hard  on  such  agent  when 
this  obligation  is  not  satisfied ;  but  the  right  to  compensation 
in  the  party  injured  is  paramount  to  this  consideration." 
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It  is  to  be  assumed  in  this  case  from  the  pleadings  that  the 
plaintiffs  were  legally  in  possession  of  their  property,  the  subject 
of  the  alleged  trespass,  and  entitled  to  its  enjoyment ;  and  it 
was  incumbent  upon  the  defendant  to  show  a  justification  in  law 
for  the  act  complained  of.  And  we  may  inquire  if  any  possible 
authority  can  be  found  for  an  officer  of  the  crown,  although 
acting  under  the  orders  of  the  superior  power,  without  the  sanc- 
tion of  a  statute  of  the  Imperial  parliament,  or  of  the  legislature 
of  this  country,  to  trespass  upon  and  seize  the  property  of  others 
in  like  case  with  the  plaintiffs  in  this  aiuse,  in  contravention  of 
the  dicta  and  decisions  before  referred  to. 

The  case  of  Bitron  vs.  Denman  has  been  quoted  broadly  enough 
to  sustain  the  position  of  the  defendant ;  and  the  statement  of 
its  general  principles,  as  abstracted  in  some  text  books  is  very 
misleading ;  but  when  examined  more  closely,  however  correct 
that  judgment  may  be  with  regard  to  the  special  facts  and  cir- 
cumstances of  that  ciise,  it  would  clearly  appear  not  to  be  appli- 
cable to  the  circumsUinces  of  the  present  case  where  the  rights 
of  British  subjects  are  involved  as  against  a  servant  of  the  crown, 
though  acting  under  the  order  and  with  the  approval  of  the 
crown. 

Captain  Sir  Baldwin  Walker  did  no  more  than  his  duty  in 
obeying  the  instructions  which  he  had  received,  and  had  no 
alternative  but  to  obey  the  mandate  of  Her  Majesty  conveyed 
through  her  responsible  ministers.  If  we  were  aware  of  the 
undisclosed  circumsUinces  surrounding  this  modus  vivendi,  it 
would  be  safe  to  infer  that  Her  Majesty's  ministers  believed 
that  there  were  good  reasons  of  state  for  entering  into  such  a 
convention,  and  that  such  would  be  for  the  national  welfare, 
but  such  reasons  of  state  should  not  in  our  courts  over-ride  the 
rights  of  individual  subjects. 

I  have  not  thought  it  necessary  to  review  a  number  of  cases 
and  references  used  in  argument,  nor  to  comment  upon  all  the 
points  therein  raised. 

After  full  consideration  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  tlie  judgment  of  this  court  upon  the  point  raised 
on  the  pleadings,  with  liberty  to  amend  the  pleadings  upon  pay- 
ment of  costs,  if  they  should  deem  it  advisable  to  do  so. 


Hon.  Mr.  Justice  Pinskxt: 

For  the  plaintiffs  it  is  contended  that  no  such  thing  is  known 
to  the  law  or  to  the  constitution  as  an  act  of  state  bv  which  in 
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time  of  peace  the  crown  can  convey  authority  to  a  public  ofl&cer 
or  any  other  person,  to  commit  any  act  in  violation  or  distur- 
biince  of  the  person  or  property  of  the  subject,  so  as  to  exclude 
the  subject  from  resort  to  the  Queen's  courts  of  law  for  redress 
and  compensation  for  injuries  committed  under  colour  of  the 
authority  of  such  act  of  state. 

This  position  is  contested  by  the  other  side,  and  it  is  con- 
tended that  the  mere  fact  of  such  an  agreement  ha^dng  been 
made,  as  that  here  alleged  to  have  been  entered  into  between 
the  government  of  Great  Britain  and  that  of  the  republic  of 
France  is  in  itself  sufficient  evidence  of  such  public  necessity 
as  will  justify  the  sacrifice  of  the  right  of  private  property  to 
the  public  weal,  and  particularly  where  it  is  alleged  that  such 
sacrifice  is  required  in  relation  to  pre-existing  treaties.  In  other 
words,  that  the  agreement  in  this  case  termed  the  modus  vivendi 
is  equivalent  to  a  treaty,  to  the  terms  of  which  rights  of  private 
property  may  be  subordinated. 

It  is  not  averred  in  the  pleadings  that  the  object  of  the  agree- 
ment was  to  avert  hostilities  between  the  contracting  states, 
and  we  have  no  historic  ground  for  the  assumption  that  war  was 
imminent.  There  is  no  question  that  the  modus  vivendi  was 
entered  into  and  that  the  acts  of  the  defendant  were  committed 
at  a  time  of  actual  peace,  which  still  continues.  The  term 
" modus  vivendi'*  in  itself  supposes  an  actual  state  of  tranquility, 
and  a  desire  on  the  part  of  the  high  contracting  parties  to  secure 
its  continuance. 

The  question  then  for  us  is  this — Is  there  sufficient  before  us 
to  enable  the  court  to  uphold  this  agreement  with  the  right 
claimed  by  the  defendant  of  putting  it  in  execution  with  legal 
impunity. 

A  good  deal  has  been  said  upon  the  meaning  of  the  expres- 
sion "act  of  state." 

In  the  broad  sense  of  the  term  many  lawful  acts  of  the  ex- 
ecutive government,  and  many  instances  of  the  exercise  of  the 
prerogative  of  the  crown  might  be  designated  "acts  of  state"; 
but  there  is  a  narrower  sense,  and  that  in  which  the  term  is 
more  technically  if  not  exclusively  employed,  which  relates  to 
acts  done  or  adopted  by  the  ruling  powers  of  independent  states, 
in  their  political  and  sovereign  capacity,  particularly  "  an  act 
injurious  to  the  person  or  to  the  property  of  some  person  who 
is  not  at  the  time  of  that  act  a  subject  of  her  Majesty ;  which 
act  is  done  by  any  representative  of  her  Majesty's  authority, 
civil  or  military,  and  is  either  previously  sanctioned  or  subse- 
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queutly  ratified  by  her  Majesty";  (Stejyhens  History  of  the 
Criminal  Law). 

With  regard  to  such  acts,  the  genend  principle  of  law  is  that 
*'  the  tmnsactions  of  independaut  suites  between  each  other  are 
governed  by  other  laws  than  those  which  municipal  courts  ad- 
minister ;  such  courts  have  neither  the  means  of  deciding  what 
is  right,  nor  the  power  of  enforcing  any  decision  which  they 
may  make."  (Sec,  of  State  for  India  vs.  Kaviackec,  /-/,  Moore, 
P.  C.  75). 

That  was  the  case  of  a  seizure  made  by  the  British  govrrn- 
ment,  acting  as  a  sovereign  power  through  its  delegate  the  Eiist 
India  company,  of  the  property  of  a  native  independent  sove- 
reign. "  Of  tlif  pr()|»rit^ty  or  justice  of  that  act,"  said  the  privy 
council,  "neitlicr  the  court  below  nor  the  judicial  committee 
have  the  means  uf  torniiiig,  or  the  right  of  expressing,  if  they 
had  formed  any  t^nniou.  It  may  have  been  just  or  unjust, 
politic  or  impolitic,  beneficial  or  injurious,  taken  as  a  whole,  to 
those  whose  interests  are  affected.  These  are  considerations 
into  which  their  lordships  cannot  enter.  It  is  sufficient  to  siiy 
that  even  if  a  WTong  had  been  done,  it  is  a  wrong  for  which  no 
municipal  court  of  justice  can  afford  a  remedy." 

The  contention  of  the  plaintiffs,  citing  this  amongst  other 
cases  is,  that  where  the  municipal  law  can  be  put  in  force  there 
can  be  no  ouster  of  the  jurisdiction  of  the  courts:  and  it  is 
argued  V>y  their  counsel  that  the  doctrine  as  we  find  it  laid 
down  in  Stephen's  History  of  the  Criminal  I^w  is  sound  and 
irrefutable.  That  learned  author,  after  referring  to  the  caso 
above  cited,  proceeds: — 

"  In  onler  to  avoid  iiiifConcej>tion  it  is  nece>.->arv  to  o))servf  that  lla- 
(loctiiiu;  ;is  to  acts  of  .state  can  a})i)ly  only  to  acts  which  afTect  forvipu-rs 
an<l  whicli  an»  rlone  by  the  orders  or  with  the  ratification  of  the  .^ovcuign. 
As  hetween  the  sovereign  and  liis  subjects  there  can  be  no  such  thing  a^ 
an  act  of  slate.  Courts  of  law  are  establisheil  for  the  exj>res.s  purj>«>e  ui 
limiting  jAiblic  authority  in  its  conduct  towards  individuals.  If  one  Britisii 
subject  j>uts  another  to  death  or  de.-troys  his  property  by  the  expre-  eoui- 
niaii'l  of  the  King,  that  command  is  no  j)rotertion  to  tlie  person  who  t-xe- 
cuti-  it,  uide-s  it  is  in  itself  lawful,  and  it  is  the  duty  of  the  proper  courts 
of  ju>lice  to  determine  whether  it  is  Lawful  or  not.  On  this  ground  the 
courts  Were  j)iej>ared  to  examine  into  tlie  legality  of  the  acti?  done  iiutler 
(invL-rnor  Kyre's  authority  in  the  suj)i)res«'ion  of  the  insurrection  in  Jamaica. 
The  acts  allVctetl  liriti>h  subjects  only.  But,  as  between  Briti.-h  t^ubji-cts 
and  foreigners,  the  ortU'rs  of  the  crown  justify  what  they  command  so  far 
as  British  coiu'ts  of  justice  are  concerned.  In  regard  to  civil  rights  this 
n^  I  have  shown,  has  been  established  by  express  and  solemn  decii-ion-*'  ; 
Ai: 'in  it  is  said,  "  That  no  mans  property  can  legally  be  taken  from  hini 
(.»r  lavaded  by  the  direct  act  or  command  of  the  sovereign,  without  the 


BAIRD,  ET  AL.,  V.  WALKEK.  501 

coiitient  of  the  subject,  given  expressly  or  implicitly  through  Parliament, 
is  "jus  incHgenae,"  an  old  home- born  right,  declared  to  be  law  by  diver* 
statutes  of  the  realm." 

Much  other  of  the  text-leiiniiug  relating  to  the  prerogative 
of  the  crown  has  been  discussed  in  the  course  of  this  argument, 
and  the  necessity  of  *'  preserving  the  property  of  the  subject 
from  the  inundation  of  the  prerogative  "  ;  but,  while  for  obvious 
and  all  sufticieut  reasons  of  convenience  and  security  the  per- 
sonal inviolability  of  tlie  soven-ign  is  insured  by  the  constitu- 
tion, it  is  plain  and  not  open  to  (juestion  that  the  prerogative 
itself  is  the  creature  of  the  constitution  and  is  defin«*d  and 
limitetl  by  law,  beyond  the  boundaries  of  which  it  cannot  pass 
without  subjecting  the  advisers  and  servants  of  the  crown  to 
answer  in  courts  of  justice  to  other  subjects  aggrieved  by  the 
unlawful  exercise  of  the  sovereign  will. 

The  point  for  decision  here  is:  Was  the  act  within  the  law- 
ful power  of  the  crow^i  ?  Was  the  autliority  under  which  the 
defendant  justifies  within  the  province  of  the  prerogative  ? 

The  powers  of  the  crown  to  cede  British  territory  to  a  foreign 
state  hy  treaty  of  peace,  following  upon  the  termination  of  war, 
seeuis  to  be  unimpeachable,  and  has  not  been  questioned  at  the 
bar;  but  it  is  said  that  this  modus  virendi  is  not  of  tliat  nature^ 
that  it  does  not  partake  of  the  character  of  a  treaty,  ami  that 
if  it  does  no  power  resides  in  the  I^ritish  sovereign  of  entering 
into  a  compact  with  a  foreign  state  in  time  of  peace  for  a  cession 
of  territory,  or  f(  fortiori  for  alienating  the  property  of  a  subject 
or  of  imposing  upon  him  conditions  of  tenure  in  derogriiion  of 
his  ordinary  rights,  while  he  remains  a  subject  of  the  Queen 
inhabiting  Britisli  territory. 

Upon  the  ([uestion  of  the  jirerogative  right  of  territorial  ces- 
sion in  time  of  peace,  it  was  lield  by  the  high  court  of  Bi)mbay 
in  the  year  187G,  in  the  case  of  Damodkar  Gordhan  /;.s.  Dcoram 
I^ffiiji,  that  it  was  beyond  the  powder  of  the  British  crown,  with- 
out the  concurrence  of  the  Imperial  parliament,  to  make  any 
cession  of  territory  within  the  jurisdiction  of  any  of  the  British 
courts  in  India  in  time  of  peace,  to  a  foreign  power.  Lord  Sel- 
boriie,  in  delivering  the  jtulgment  of  the  privy  council  on  appeal, 
observed  that  their  lordships  of  tlie  judicial  committee  "having 
arrived  at  the  conclusion  that  the  present  appeal  ought  to  fail 
witliout  reference  to  that  question,  they  think  it  sullicient  to 
stote  that  they  entertain  such  grave  doubts  (to  say  no  more)  of 
the  soundness  of  the  general  and  abstract  doctrine  laid  down 
by  the  high  court  of  I>ombay,  as  to  be  unable  to  advise  her 
Majesty  to  rest  her  decision  on  that  ground." 
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There  are  manifestly  some  cases,  as  where  ihe  gi-ant  of  money 
is  involved,  in  which  the  assent  of  parliament  to  any  treaty  is 
practically  essential  There  are  others  involving  the  cession 
of  teiritoiy  in  the  time  of  peace  which  require  the  moral  sup- 
port of  the  nation  as  being  octs  of  prudence  and  necessity,  and 
free  from  the  suspicion  of  fraud,  collusion,  or  criminal  weakness ; 
but  nevertheless,  as  in  the  acquisition  of  territory,  so  ev  conrerso, 
in  its  cession  the  treaty-making  power  is  in  the  crown  of  Great 
Britain.  Upon  the  argument  of  the  case  last  cited,  it  was  sug- 
gested that  if  cessions  in  time  of  peace  were  legal,  the  crowu 
might  cede  any  portion  of  territory,  say  Dover  or  the  Ise  of 
Wight  to  a  foreign  power ;  to  which  it  was  most  aptly  answered 
by  Stephen,  Q,  C,  "  The  possible  extreme  abuse  of  a  power  is  no 
argument  against  its  existence ;  you  get  l)eyond  the  tacit  terms 
of  a  principle  when  you  assume  its  capricious  application."  So 
much  for  the  principles  of  international,  .-is  distinguished  from 
constitutional  and  municipal  law. 

With  regard  to  the  form  of  the  instrument,  it  appeai-s  to  me 
to  be  a  matter  of  indifference  so  long  as  the  terms  are  clear  and 
sufficiently  expressed ;  and  that  its  construction  would  be  deter- 
mined simply  by  the  principles  which  govern  other  contracts. 

It  has  been  suggested  that  the  exercise  of  the  prerogative  in 
possessions  enjoying  responsible  (or  constitutional)  government 
is  of  a  more  limited  character  than  it  would  be  in  the  mother 
country,  but  where  the  objects  of  its  application  correspond, 
there  can  be  no  doubt,  in  my  opinion,  that  the  sovereign  author- 
ity in  the  colonies  is  the  same  as  it  is  in  Great  Britain,  where 
in  truth  "responsible  government"  is  more  amply  and  abso- 
lutely eujoyed  than  it  is  in  the  colonies  themselves. 

"  There  can  be  no  doubt  the  Queeu's  prerogative  is  as  exten- 
sive, valid  and  effectual  in  Xew  South  Wales  as  in  this  county 
of  Middlesex,"  observed  Vice  Chancellor  Bacon,  in  re  Batanans 
Trusts,  i2  L.  J.  N.  S.  364, 

For  the  defendant  it  is,  as  I  have  said,  contended  that  the 
fact  of  a  modus  vivnidi  ha\ing  been  concluded  is  sufficient  with- 
out reference  to  the  specific  treaties  or  any  provisions  of  the 
treaties  upon  which  it  is  said  to  be  founded,  that  the  modus  was 
in  itself  a  treaty,  and  that  the  sovereign  possesses  absolute  power 
to  enter  into  an  international  agreement  of  this  kind  so  as  to 
bind  the  entire  community  and  every  individual  subject's  right ; 
that  parliamentary  impeachment  is  the  only  mode  in  which  its 
propriety  can  be  called  in  question,  and  that  if  the  defendant 
had  failed  to  fulfil  the  duty  cast  upon  him  by  the  state,  the 


BAIRD,  KT  AL,  r.  WALKER.  503 

nation  would  have  been  held  responsible  by  the  other  contiuct- 
ing  power  for  his  want  of  action ;  that  as  the  terms  upon  which 
peace  is  made  are  in  the  absolute  discretion  of  the  sovereign,  so 
the  right  to  enter  into  an  agreement  to  maintain  peace  and  pre- 
vent war  is  equally  so. 

Counsel  for  the  defendant,  after  citing  several  text  autho- 
rities upon  intern;itional  law,  and  referring  to  manj*  decided 
cases,  say  that  they  rely  particularly  for  the  position  they  as- 
sume upon  Buron  r.  Denman,  2  Exch  ^  157 ;  Conway  r.  Gray, 
10  East,  T  R  536,  and  Rnstomjee  r.  The  Queen,  2  Q  R  Die.  7^ 

The  first  named  of  these  cases  was  one  in  which  the  plaintiff 
(a  Spaniard)  sought  to  recover  from  the  defendant  (a  British 
naval  commander)  damages  for  taking  possession  of  a  barracoon 
belonging  to  the  plaintiff  and  carrying  away  and  liberating  his 
slaves.  The  defendant  had  instructions  to  suppress  the  slave 
trade,  but  the  authority  of  which,  without  further  instructions, 
he  w^ould  have  been  possessed  under  the  terms  of  the  treaty 
with  Spain  wovld  have  extended  only  to  the  stopping  of  ships 
on  the  high  seas.  The  action  of  the  defendant  Wiis,  however, 
confirmed  and  ratified  by  the  English  government,  and  it  was 
held  that  this  subsequent  ratification  was  equal  to  a  prior  com- 
mand, and  that  the  defendant  was  not  amenable  in  a  British 
court  of  justice  at  tiie  suit  of  the  plaintiff,  because  the  act  of 
the  defendant,  whether  originally  autliorized  or  afterwards  rati- 
fied. Wiis  an  "act  of  state." 

In  the  second  of  the  Ciises  cited,  Conway  r.  Gray,  in  which 
the  plaintiff,  although  a  British  subject,  sued  under  a  policy  of 
insumnce  for  the  benefit  of  a  foreigner,  it  wjvs  held  that  a 
foreigner,  insuring  in  England  a  ship  or  goods,  is  not  entitled 
to  abandon  upon  an  embargo  laid  on  the  property  in  the  ports 
of  his  own  country,  as  his  assent  is  virtually  implied  to  every 
act  of  his  own  government  In  other  words,  that  a  foreigner 
could  not  recover  from  a  British  subject  in  an  English  court 
damages  arising  out  of  an  act  of  the  plaintiff's  own  govern- 
ment. 

In  this  case  Lord  Ellen  borough,  C.  J.,  in  the  course  of  his 
judgment,  refening  with  approval  to  Tonteiig  r.  Hubbard,  3  B, 
<t  P.,  29 J,  says :  "  the  court  was  of  opinion  that  if  that  had  not 
been  the  case  of  a  Swede  against  a  British  subject  the  phiintiff 
would  have  been  entitled  to  recover,  but,  as  the  enibaigo  was 
produced  by  the  acts  of  the  Swedish  government,  it  was  in 
effect  the  pkintifTs  own  act  that  the  vessel  was  detained." 

I  cannot  see  how  either  of  these  cases  makes  for  the  defen- 
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dant  against  the  principle  that  there  can  be  no  "  act  of  stat^" 
so  as  to  supersede  or  exclude  the  operation  of  the  municipal 
law  in  the  case  of  subjects  of  the  same  state.  But  for  the  de- 
fendant still  another  case  was  cited,  which,  it  was  maintained, 
distinctly  (if  for  the  first  time)  introduced  a  different  rule. 

This  was  the  case  of  Rustomjee  v.  The  Queen,  which  was  a 
proceeding  by  petition  of  right  in  which  it  was  sought  to  make 
the  crown  responsible  as  an  agent  or  trustee  for  the  suppliant 
as  one  of  a  class  in  respect  of  money  paid,  under  a  treaty  of 
peace  between  the  Queen  of  England  and  the  Emperor  of  China 
towards  the  discharge  of  debts  due  to  British  subjects  from  cer- 
tain Chinese  merchants,  and  it  was  held  that  the  act  of  the 
crown  in  rejecting  the  claim  of  the  plaintiff  was  not  a  subject 
of  inquiry  in  a  British  court. 

Lord  Coleridge,  in  delivering  the  judgment  of  the  court,  said : 
"  The  making  of  peiice  and  the  making  of  war,  as  they  are  the 
undoubted,  so  they  are,  perhaps,  the  highest  acts  of  the  prero- 
gative of  the  crown.  The  terms  on  which  peace  is  made  are 
in  the  absolute  discretion  of  the  sovereign.  The  Queen  might 
or  might  not,  as  she  thought  fit,  have  made  peace  at  all ;  she 
might  or  not,  as  she  thought  fit,  have  insisted  on  this  money 
being  paid  her.  She  acted  throughout  the  making  of  the  treaty 
and  in  relation  to  each  and  every  of  its  stipulations  in  her 
sovereign  character,  and  by  her  own  inherent  authority ;  and, 
as  in  making  the  treaty  so  in  performing  the  treaty,  she  is  be- 
yond the  control  of  municipal  law,  and  her  acts  are  not  to  be 
examined  in  her  own  courts.  It  is  a  treaty  between  hei-self  as 
sovereign  and  the  Emperor  of  China  as  sovereign,  and  though 
he  might  complain  of  the  infraction,  if  infraction  there  were, 
of  its  provisions  her  subjects  cannot.  It  seems  clear  to  us 
that  in  all  that  relates  to  the  making  and  performance  of  a 
treaty  with  another  sovereign,  the  crown  is  not  and  cannot  be 
an  agent  for  any  subject  whatever." 

In  citing  this  case  in  support  of  the  defendant's  position,  his 
counsel  mainly  rely  upon  tlie  passage  "as  in  making  the  ti-eaty 
so  in  performing  the  treaty,  she  (the  Queen)  is  beyond  the  con- 
trol of  municipal  law,  and  her  acts  are  not  to  be  examined  in 
her  own  courts." 

This  language  has  never  been  quoted  by  jurists  nor  cited  by 
judges  as  possessing  the  meaning  contended  for  on  behalf  of 
the  defendant. 

The  case  is  one  in  which  the  Queen  herself  was  sued,  and  the 
ruling  upon  this  point  amounts  simply  to  this,  that  the  sovereign 
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is  uot  liable  to  be  called  to  account  by  her  subject  for  the  man- 
ner of  fulfilling  the  terms  of  a  treaty  in  a  matter  which  is  only 
capable  of  being  called  in  question  by  the  other  high  contract- 
ing party. 

In  the  action  now  under  consideration  the  sovereign  is  uot 
the  defendant,  the  question  is  one,  not  of  the  mode  of  fulfilling 
a  treaty,  but  it  relates  to  that  which  is  in  its  very  nature  a  tem- 
porary expedient  during  the  existence  of  which  the  fulfilment 
of  a  treaty  or  treaties  is  suspended — something  done  in  the 
meantime  for  the  convenience  of  the  Queen's  government — and 
the  cause  of  complaint  is  one  arising  within  the  jurisdiction  of 
Her  Majesty's  courts,  in  which  both  the  parties  to  the  action 
are  her  subjects. 

I  have  no  doubt  that  where  the  terms  of  a  treaty  are  such 
that  the  property  of  the  subject  within  the  territory  of  his 
state  is  affected  by  them,  any  contest  between  subjects  of  the 
crown,  as  to  their  lawful  or  unlawful  execution,  is  cognizable 
by  the  municipal  courts ;  and  that  "  the  meaning  of  treaties 
and  of  all  measures  for  their  execution  is  to  be  ascertained  by 
the  same  rules  of  construction  and  course  of  reasoning  which 
we  apply  to  the  interpretation  of  private  contracts."  This  is 
not  one  of  those  cases  to  which  the  maxim  IrUer  arvia  silent 
leges  applies. 

There  may  be,  I  admit,  a  territorial  cession  of  public  property 
in  time  of  peace,  although  such  is  not  the  ctise  here — the  terri- 
tory is  British  and  its  internal  administration  remains  un- 
touched; but  even  in  the  case  of  transfer  of  territory  from 
one  state  to  another,  the  status  of  the  inhabitants  with  regard 
to  their  real  property  would,  I  imagine,  remain  as  before  in  the 
absence  of  stipulations  to  the  contrary. 

It  is  possible  to  understand  the  existence  of  treaties,  the  pro- 
visions of  which  might  in  certain  events  and  under  certain 
•conditions  be  actively  employed  to  control  or  qualify  rights  of 
property,  but  which  in  other  events  and  under  other  conditions 
would  leave  those  rights  to  their  ordinary  operation ;  but  this 
would  be  a  matter  of  construction,  and  such  treaties  would 
have  to  be  administered  as  occasion  might  require  according  to 
their  legal  interpretation  and  the  legal  means  of  enforcing  their 
provisions.  No  mere  subsequent  agreement  in  the  nature  of  a 
modus  Vivendi  in  time  of  peace  could.,  without  parliamentary 
sanction,  modify  such  rights  of  property  as  between  subject 
and  subject  to  a  greater  extent  than  that  for  which  the  ante- 
<5edent  treaty  or  a  prior  statute  made  provision. 
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In  this  action  of  Baird  v.  Walker  no  such  case  is  presented 
to  us  for  adjudication.  We  are  not  invited  at  present  to  decide 
upon  the  construction  of  treaties,  or  the  lawful  means  for  their 
enforcement ;  we  are  only  asked  by  the  defendant  to  say  that 
the  alleged  authority  of  the  crown  contains  in  itself  a  sufficient 
defence  to  force  the  plaintiff  out  of  court. 

Under  the  pleadings  and  all  the  ciixsumstances,  so  far  as  it  is 
open  to  the  court  now  to  notice  them,  we  must  hold  that  the 
defence  is  not  a  sufficient  answer  to  the  claim. 

It  may  not  be  generally  known,  and  I  would  here  note,  that 
this  is  not  the  first  instance  in  which  a  project  in  the  nature 
of  a  modus  vivendi  has  been  proposed  with  i-egard  to  the  joint 
occupation  of  part  of  the  coast  by  French  and  English  fisher- 
men. In  December,  1763,  a  project  of  an  agreement  was  in 
\'iew,  proposed  by  the  French  ambassador,  for  the  avoidance  of 
disturbance  and  dispute  between  the  English  and  French  in 
carrying  on  the  concurrent  fishery.  It  was  referred  to  the 
Crown  law  officers  of  the  day,  who  were  asked  whether  the 
Crown  could  legally  enter  into  it,  and  would  have  power  to 
enforce  such  regulations  so  far  as  they  related  to  the  subjects 
of  Great  Britiau ;  and  those  eminent  authorities  answered  that 
the  project  contained  many  things  contrary  to  the  act  of  Wil- 
liam III.,  as  well  in  respect  of  the  king's  subjects  as  to  the 
mode  of  determining  controversies  arising  there,  and  that  the 
Crown  had  no  power  to  enter  into  or  enforce  such  regulations, 
— Reeve,  p.  120,  Chalmer*$  Colonial  Opinions^  54S. 

At  this  point  I  cannot  do  better  than  adopt  the  following 
passages  from  Brown's  Constitutional  Law :  "  As  for  the  most 
petty  and  inconsiderable  trespass  committed  by  his  fellow-sub- 
ject, so  for  the  invasion  of  property  by  his  sovereign  does  our 
law  give  to  a  suppliant  fully,  freely,  and  efficiently,  redress. 
One  exception,  and  one  only,  to  this  rule  occurs ;  and  that  is, 
where  the  sovereign  has  himself  personally  done  an  act  which 
injures  or  prejudices  another,  for  the  King  of  England  can 
theoretically  do  no  wrong.  Our  law  thus  recognizes  his  supre- 
macy— it  has  omitted  to  frame  any  mode  of  redress  for  that 
which  it  deems  to  be  impossible ;  and  yet  the  law,,  whilst  hold- 
ing the  sovereign  personally  irresponsible  for  his  acts,  will  vir- 
tually limit  this  irresponsibility  by  visiting  strictly  upon  the 
ministers  or  agents  of  the  Crown  the  consequences  flowing  from 
obedience  to  its  command.  The  rule  respondeat  mpericr  being 
here  inapplicable,  a  remedy  may  be  had  against  the  agent,  and 
so  the  suitor  shall  not  retire  from  King's  Court  without  having 
justice  done  him." 
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And  again,  "  The  civil  irresponsibility  of  the  supreme  power 
for  tortious  acts  could  not  be  theoretically  maintained  with  any 
show  of  justice,  if  its  agents  were  not  personally  responsible 
for  them.  In  such  cases  the  government  is  morally  bound  to 
indemnify  its  agent,  and  it  is  hard  on  such  agent  where  his 
obligations  ai-e  not  satisfied ;  but  the  i-ight  to  compensation  in 
the  party  injured  is  paramount  to  this  consideration,  that  is  to 
say,  special  circumstances  may  render  even  a  public  servant 
personally  responsible  for  acts  bona  fide  done  by  him  on  behalf 
of  the  public,  which  in  contemplation  of  law  injuriously  affect 
anotlier." 

In  Feather  v,  Tlie  Queen,  6  B,  &  S.  296,  Lord  Chief  Justice 
Cockburn,  in  delivering  judgment  arising  upon  a  petition  of 
right,  observed :  "  Let  it  not  however  be  supposed  that  a  sub- 
ject sustaining  a  legal  wrong  at  the  hands  of  a  minister  of  the 
Crown  is  without  a  remedy.  As  the  sovereign  cannot  autho- 
rize wrong  to  be  done,  the  authority  of  the  Crown  would  afford 
no  defence  to  an  action  brought  for  an  illegal  act  committed  by 
an  officer  of  the  Crown.  The  learned  counsel  for  the  Huppliant 
rested  part  of  his  ai-gument  on  the  ground  that  there  could  be 
no  remedy  by  action  against  an  officer  of  state  for  an  injury 
done  by  the  authority  of  the  Crown,  but  he  altogether  failed 
to  make  good  that  position.  The  case  of  Buron  v.  Denman 
which  he  cited  in  support  of  it,  only  shows  that  where  an  act 
injurious  to  a  foreigner,  and  which  might  otherwise  afford  a 
ground  of  action,  is  done  by  a  British  subject,  and  the  act  is 
adopted  by  the  government  of  this  country,  it  becomes  the  act 
of  the  state  and  the  private  right  of  action  becomes  merged  in 
the  international  question  which  arises  between  our  own  gov- 
ernment and  that  of  the  foreigner.  The  decision  leaves  the 
question  as  to  the  right  of  action  between  subject  and  subject 
wholly  untouched-  On  the  other  hand,  the  case  of  the  general 
warmnts  (Money  v.  Leach),  and  the  eases  of  Sutton  v.  Johnstone, 
in  error,  and  Sutherland  v.  Mui-ray,  there  cited,  are  direct  au- 
thorities that  an  action  will  lie  for  a  tortious  act  notwithstand- 
ing it  may  have  had  the  sanction  of  the  highest  authority  in 
the  state.  But  in  our  opinion  no  authority  is  needed  to  estab- 
lish that  a  servant  of  the  Crown  is  responsible  in  law  for  a 
tortious  act  done  to  a  fellow-subject,  though  done  by  the  autho- 
rity of  the  Crown,  a  position  which  appears  to  us  to  rest  on 
principles  which  are  too  well  settled  to  admit  of  question,  and 
which  are  alike  essential  to  uphold  the  dignity  of  the  Crown 
on  the  one  hand,  and  the  rights  and  liberties  of  the  subject 
on  the  other." 
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To  8uni  up  in  short  terms,  for  general  information,  our  con- 
clusions upon  the  issue  before  us,  the  Court  holds — 

That  in  an  action  of  this  description,  to  which  the  parties 
are  British  subjects,  for  a  trespass  committed  within  British 
territory  in  time  of  peace,  it  is  no  suflScient  answer  to  say,  in 
exclusion  of  the  jurisdiction  of  the  municipal  courts,  that  the 
trespass  was  an  ''act  of  state"  committed  under  the  authority 
of  an  agreement  or  modtis  vivendi  with  a  foreign  power. 

That  in  such  case,  as  between  the  Queen's  subjects,  the  ques- 
tions of  the  validity,  intrepretation  and  effect,  of  all  instruments 
and  evidences  of  title  and  authority  rest  in  the  first  place  with 
the  courts  of  competent  jurisdiction,  within  which  the  cause  of 
action  arises. 

That  therefore  the  decision  upon  the  present  issue,  which  is 
confined  to  these  points,  is  found  in  favor  of  the  plaintiffs  in 
this  action,  with  leave  to  the  defendant  (should  it  be  desired) 
to  amend  upon  payment  of  costs. 

At  the  bar  we  had  the  voluntary  statement  of  the  Attorney 
General  (who  appeared  with  Mr.  Kent,  Q.C.)  on  the  part  of  the 
defendant,  to  uphold  the  "  legal  and  constitutional  rights  of  the 
Crown,"^  that  with  regard  to  those  who  had  suffered  loss,  there 
could  not  be  the  remotest  doubt  but  that  inquiry  would  be 
made  and  that  compensation  would  follow. 

It  is  to  be  hoped,  therefore,  that  it  will  be  found  unneces- 
sary to  prolong  the  litigation  in  the  present  case. 

Sir  J,  S.  Winter,  Q  C,  Mr.  Greeve,  Q,  C„  and  Mr.  Scott,  Q,  C, 
for  the  plaintiffs. 

Mr,  Kent,  Q,  C\  and  the  Attorney  General  (Sir  W.  V.  White- 
way,  Q,  C),  for  the  defendant. 
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1891,  Marek    Carter,  C.  J. ;  Pixsknt,  J. 

Highway ^Xeglxgence—St.  John's  Municipal  Council^Dutiea  of— Bridges— Repair 

o/^Xon-repair—yon-feasance — Injury  to  person — Deaih  resulting  from — 

Liability  for — Contributory  negligence. 

The  St.  John's  Municipal  Coancil,  established  under  51  Victoria,  chapter  5,  and 
having  thereunder  the  control  and  management  of  roads,  highways,  &c.,  in 
relation  to  the  niakiag  and  repairing  of  the  same  within  the  munici^ml  limits, 
neglecte<l  to  repair  a  bridge,  the  rail  of  which  had  broken  away,  in  conse- 
quence of  which  a  youth^  whilst  playing  with  com (mn ions,  fell  over  into  the 
river  and  sustained  injuries  which  resulted  in  death.  In  an  action  under  a 
local  act,  which  is  a  transcript  of  Lord  Campbell's  act,  by  the  administrator 
of  deceased  claimiDg  damages  against  the  municipality  for  (a)  neglect  in  re- 
pairing the  bridge,  and  (h)  leaving  the  same  in  an  unsound  and  dangerous 
condition.  The  judge  before  whom  the  case  was  tried  left  to  the  jury  the 
issues,  who  retnrnetl  a  verdict  for  the  plaintiff.  On  a  motion  that  vcnlict  be 
entere«l  for  defendants  on  the  ground,  (1)  contributory  negligence ;  (2)  not 
bound  to  re]>air  ;  (3)  the  bridge  outside  jurisdiction  ;  (4)  no  appropriation  of 
funds : 

/TfW— Whoever  undertakes  the  performance  of  duties  by  the  assumption  of 
office  is  liable  for  negligent  discharge  of  same.  The  accident  occurred  within 
the  jnrisdiction  of  defendants,  and  if  it  had  not  been  clearly  establi<ihed  as  it 
was  that  the  deceased  met  his  death  by  his  own  negligence,  the  liability  of  the 
defendants  would  be  sustained. 

This  is  an  action  brought  under  the  provisions  of  the  local 
act  47th  Vic,  cap.  13,  which  is  a  transcript  of  the  English  act 
known  as  Lord  Campbeirs,  by  the  plaiutifiF,  the  father  of  his 
deceased  son  Frederic  A.  Carlston,  to  recover  compensation  for 
the  injury  resulting  to  him  from  the  death  of  the  said  Frederic 
A  Carlstan,  which  death,  as  alleged,  was  caused  by  the  wrong- 
ful act,  neglect,  or  default  of  the  defendant,  as  chairman  of  the 
St.  John's  Municipal  Council,  by  the  servants  of  the  said  coun- 
cil in  not  repairing  or  causing  to  be  repaired,  as  it  was  the  duty 
of  the  council  so  to  do,  and  leaving  in  an  unsound,  unsafe  and 
dangerous  condition  a  certain  bridge,  situate  on  the  south  side 
of  the  harbour  of  St.  John's,  known  as  "Dillon's  Bridge," 
whereby  the  said  Frederic  A.  Carlston  fell  over  the  said  bridge 
and  received  injuries  of  which  he  died ;  claim,  $2,000  damages. 

Prior  to  the  passing  of  the  above  statute,  1874,  and  in  Eng- 
land 1846,  the  surviving  relatives  of  a  person  whose  death  was 
caused  by  the  negligent  or  wrongful  act  of  another,  had  no 
remedy  against  the  wrongdoer  because  actio  personalis  inoritur 

♦  This  aiymUcation  was  prior  to  that  of  Oeldert  v,  Pictou  Municipality,  1  R. 
W,  es  L.  J,  P,  C.  J7. -[Editor.] 
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cum  persona,  (a  pei-sonal  action  dies  with  the  person) ;  and  it  is 
impoitant  to  observe  that  this  right  of  action  is  only  given 
where,  if  the  injured  person  had  lived,  he  would  have  been  en- 
titled to  maintain  an  action  and  recover  damages  in  respect  of 
the  wrongful  act,  neglect  or  default  of  the  person  who  would 
have  been  liable  if  death  had  not  ensued.  In  estimating  the 
damages  the  jury  must  compensate  for  pecuniary  loss  alone; 
they  Ciinnot  consider  the  grief  of  those  who  have  lost  a  deiir 
relative ;  Bldkc  v.  Midland  Ey  Co,,  18ih\  Q  B.  93. 

This  case  was  tried  in  the  last  fall  term  before  Mr.  Justice 
Pinsent ;  counsel  for  the  defendant  body  moved  for  a  nonsuit 
on  various  grounds;  but  the  judge  at  that  stage,  under  the 
peculiar  circumstances  connected  with  the  case,  properly  left 
the  issues  to  the  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff*  for  $500. 

Mr.  Emerson,  Q.  C,  moved  that  judgment  be  entered  for  the 
defendants  on  the  following  grounds : — 

(1.)  That  the  deceased  Frederic  A.  Carlston  contributed,  by 
his  negligence,  to  the  accident  which  resulted  in  his  death. 

(2.)  That  it  was  not  the  duty  of  the  defendants  to  maintain 
or  keep  in  repair  the  bridge  described  in  the  plaintiff's  state- 
ment of  claim. 

{S  )  That  the  said  bridge  and  the  road  le^iding  thereto  and 
therefrom  was  without  the  city  limits,  and  beyond  the  juris- 
diction of  the  defendants. 

(4.)  That  no  funds  were  appropriated  by  the  government  for 
the  purpose  of  maintaining  or  repairing  the  said  bridge  or  said 
road. 

The  arguments  of  counsel  on  both  sides  were  heard  in  the 
last  March  sittings. 

Having  had  the  opportunity  of  perusing  the  notes  taken  at 
the  trial  by  my  brother  judge,  the  following  is,  I  believe,  a  sub- 
stantially correct  summary : 

"  Dillon's  bridge  is  built  over  a  ravine,  and  is  part  of  the  highway  on 
the  south  side,  some  distance  to  the  eastward  of  Syme's  bridee  ;  its  south- 
em  edge  is  close  to  the  side  of  the  hill,  and  at  the  northern  edge  is  a  depth 
of  about  fourteen  to  sixteen  feet,  where  the  deceased  fell ;  he  had  just  De- 
fore  been,  with  three  other  young  men,  to  the  westward  of  the  bridge  ; 
two  of  them  had  preceded  him  there,  talking  together  by  the  western  part 
of  the  rail  on  the  nortliern  side  ;  the  deceased  followed  with  a  coninanion, 
walked  up  between  the  two  and  behind  one  of  them  on  his  right  side,  who 
had  his  back  to  the  rail,  put  his  hand  on  the  richt  shoulder  of  the  other^ 
shortly  after  lie  fell  over,  dragging  the  other  with  him." 
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There  is  some  discrepancy  in  the  statements,  as  one  of  the 
two  first  on  the  bridge  says  it  was  on  the  south  side  deceased 
passed.  One  of  the  plaintiff's  witnesses,  who  was  with  the 
deceased,  says  the  bridge  was  in  a  dangerous  state  for  ordinary 
foot  passengers,  any  person  might  have  slipped  over ;  he  also 
says  a  person  using  ordinary  care  would  not  go  over. — this  is 
corroborated  by  another  of  the  plaintiff's  witnesses, — the  rail- 
ing was  off  on  the  northern  side,  between  the  two  eastern  posts, 
which  were  not  connected ;  the  posts  were  sound ;  they  were 
not  sky-larking.  A  witness  residing  on  the  south  side  says  he 
was  five  minutes  on  the  bridge  on  the  day  of  the  accident ; 
saw  nothing  wrong  with  it ;  there  might  be  a  portion  of  the 
rail  gone  on  the  southern  side  without  his  noticing  it ;  no  ap- 
parent danger  to  foot  passengers.  The  road  inspector  of  south 
side  says  he  saw  the  bridge  in  good  condition  a  few  days  before 
the  accident ;  the  rail  had  not  then  gone ;  never  heard  it  was 
defective,  if  he  had,  would  have  repaired  it ;  in  1888  he  re- 
paired it  to  last  six  or  eight  years ;  by  order  of  the  council  he 
repaired  it  after  the  accident.  Another  witness  living  on  the 
south  side  says  he  reported  to  the  inspector  early  last  spring 
(1890)  the  rail  was  off  the  bridge,  and  it  wanted  repaii"S  ;  they 
were  not  done  then ;  rail  had  been  cut  away ;  bridge  had  been 
repaired  in  1890,  not  1888, — the  two  last  witnesses  contradict 
each  other,  both  as  regards  notice  of  defect  and  time  of  repairs. 
Another  inspector  says  three  years  ago — so  far  corroborating 
the  first  inspector  examined — was  engaged  in  having  the  bridge 
and  railing  thoroughly  repaired ;  it  ought  to  have  lasted  four 
or  five  years ;  saw  it  ten  days  before  the  accident ;  should  have 
noticed  and  reported  if  half  a  rail  off.  The  chairman  of  the 
Municipal  Council  says  that  body  received  no  money  from 
government  this  year  (1890)  for  the  south  side;  an  amount 
was  put  in  estimate ;  repaira  were  made  in  expectation  of  the 
receipt  of  moneys ;  in  case  of  danger  inspector  authorized  to 
repair ;  no  report  from  him  on  the  subject.  A  witness,  who 
resides  beside  the  bridge,  states  he  saw  nothing  wrong  with  it 
when  passing  daily ;  saw  the  four  on  Sunday,  4th  May ;  the 
decccised  and  the  one  who  fell  with  him  put  their  hands  on 
each  other's  shoulders  trying  to  wrestle  back  and  forth  ;  de- 
ceased was  on  the  outside  ;  shook  each  other  by  the  shoulders, 
and  the  next  thing  he  saw  was  both  going  over  the  bridge ; 
went  to  their  assistance,  and  deceased  said  when  placed  on  the 
bank,  "  That's  what  I  got,  Mr.  Power,  for  sky-larking  on  Sun- 
day " ;  told  this  to  his  father  and  others ;  couldn't  tell  if  a  piece 
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of  the  rail  gone,  in  the  nioining  it  might  be  there  and  in  the 
evening  it  might  he  gone  and  you  would  not  notice  it ;  bridge 
repaired  1888.  The  wife  of  the  last  witness  was  standing  by 
her  husband  when  the  accident  happened ;  she  did  not  see  it, 
but  followed  her  husband  when  he  went  to  assist,  and  she  con- 
firms him  as  to  what  the  deceased  said  at  the  time.  He  had 
medical  attendance  and  died  about  twelve  Iiours  after  the  acci- 
dent ;  he  appears  to  have  been  about  seventeen  years  of  jige, 
sober  and  well-conducted;  was  an  apprentice  with  his  father 
in  the  house-painting  business. 

The  Municipal  Council  was  organized  under  the  Act  Til  Vic, 
cap.  5,  which  after  prescribing  by  the  1 3th  section  (Q  Y.)  12th 
section  as  declared  by  the  31st  section,  the  limits  or  boundaries, 
not  including  the  South-side,  within  which  the  council  *'  shall 
have,  possess,  exercise,  perform  and  discharge  all  the  functions, 
powers,  rights,  obligations  and  duties  which  under  any  act  or 
law  in  force  before  the  pai^sing  of  this  act,  have  been  vested  in 
or  excrci.sed,  performed  or  disciiarged  by  (1)  the  Board  of  Works, 
in  iiUi\  upon  and  in  relation  to  the  making,  constructing,  main- 
taining, repairing,  or  improving  of  roads,  streets,  lanes,  higli- 
ways,  firebreaks,  or  thorough  fores,"  &c.,  &v. 

And  after  several  other  provisions  more  especially  applicable 
to  matteis  within  the  town  or  city  limits,  the  ooth  section  enacts 
that  the  council  shall  have  the  management  and  control  of  the 
local  aflairs  of  the  South-side  of  St.  John's,  extending  as  far 
west  as  Syme's  bridge,  inclusive,  and  shall  have,  exercise  and 
perform  the  like  powers,  authorities  and  duties  in  relation 
thereto  as  are  hereinbefore  provided  in  relation  to  the  town  of 
St.  John's  within  the  town  or  city  limits,  except  as  in  the  obth 
section,  by  which  the  council  shall  not  be  rei[uired  to  furnish 
a  supply  of  water,  nor  to  provide  sewerage  for  the  South-side, 
nor  shall  the  owners  or  occupiers  of  property  .situate  there  be 
liable  to  rates  or  assessments  under  this  act,  except  for  the  pur- 
pose of  widening  or  improving  the  roads  or  streets  under  the 
authority  of  the  acts  for  the  re-building  of  the  town  of  St.  John's, 
for  which  purpose  the  council  shall  have  power  to  Uix  and  im- 
pose rates  and  assessments,  subject  to  confirmation  by  the  IcLcis- 
lature;  the  57th  section  provides,  "The  council  shall  expend 
upon  the  making  and  repairing  of  roads,  streets  and  bridges  on 
the  South-side,  such  amount  as  shall  be  annually  appropriated 
out  of  the  legislative  vote  for  the  district  of  St.  John's  We^t 
for  the  South-side,  and  also  the  amount  annually  granted  for  a 
main  line  of  road  on  the  South-side." 


CARLSTOX,  Admr,  v.  MUNICIPAL  COUNCIL.     513 

The  rates  and  assessments  which  the  council  is  authorized  to 
impose  have  reference  to  the  town  only  in  respect  of  the  gene- 
ral water  company,  sewerage,  and  fire  hrigade ;  and  the  only 
funds  for  repairing  roads,  streets  and  bridges  on  the  South-side 
are  those  to  be  appropriated  by  the  legislature,  as  provided  for 
by  the  above  section. 

Every  case  must  depend  upon  its  own  circumstances,  and  the 
fii-st  thing  to  enquire  into  is,  what  is  the  authority  of  the  coun- 
cil with  respect  to  roads,  streets,  &c.  And  it  is  defined  to  be 
that  which  the  Board  of  Works  had  exercised  theretofore,  so  far 
as  this  action  is  concerned,  viz ,  the  superintendence  and  man- 
agement of  all  public  roads,  streets  and  bridges,  made  or  to  be 
made  within  the  colony,  not  to  affect  the  authority  conferred 
on  outport  commissioners ;  and  so  far  as  the  defendant  council 
has  control,  confined  to  the  town  limits  and  the  South-side. 
Almost  in  identical  words  was  the  statutable  authority  con- 
ferred on  the  municipality  of  the  borough  of  Bathurst,  New 
South  Wales,  Ais.  McPhersoUy  4  -^PP-  cases,  £66,  "That  the 
council  shall  within  the  boundaries  of  the  municipality  have 
the  care,  construction  and  management  of  public  roads  ";  there 
the  council  had  constructed  a  barrel  drain  into  which  ran  an 
open  drain,  the  brick-works  of  which  having  broken  away  and 
not  having  been  repaired,  a  hole  was  caused,  into  which  the 
plaintiffs  liorse  fell,  carrying  the  plaintiff*  w^itli  him,  crushing 
the  plaintiffs  leg  against  one  side  of  the  hole,  and  causing  a 
compound  fracture  of  the  leg.  The  majority  of  tlie  Colonial 
Court  held  the  council  liable,  as  a  duty  was  cast  upon  it  to 
keep  the  roads,  within  the  boundaries  of  the  municipality,  in 
such  a  condition  of  repair  as  to  prevent  danger  to  the  lives  and 
limbs  of  passers-by.  The  Privy  Council  on  appeal  upheld  the 
decision  of  the  majority  of  the  judges  in  the  New  Soutli  Wales 
court,  and  that  in  respect  of  the  action  there  v;as  no  j^yi/icijylc  vpon 
which  a  distinction  could  he  supported  heiu'ccn  nonfeasance  and 
misfeasance ;  there  was  authority  to  raise  a  comparatively  small 
suiu  by  rates,  but  inadequate  for  keeping  in  repair  the  large 
extent  over  which  the  council  had  the  management  and  con- 
trol :  yet,  their  lordships  of  the  Privy  Council  being  of  opinion 
there  was  a  duty  cast  which  had  been  accepted,  although  not 
expressly  imposed  by  the  statute,  and  apparently  irrespective 
of  the  state  of  the  funds  at  the  command  of  the  council,  held 
that  body  liable  to  the  plaintiff.  The  chief  justice  in  the  New- 
South  Wales  court,  who  differed  from  the  other  judges,  consi- 
dered that  such  bodies  as  the  defendants  there  would  be  finan- 
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<;ially  ruiued  by  such  actions  if  decided  against  them;  while 
Mr.  Justice  Hagrave  significantly  observed  "  that  the  corpora- 
tion, as  the  only  body  authorized  to  meddle  with  the  roads,  was 
bound  by  the  act  to  repair  them  so  long  as  they  remained  by 
their  authority  open  to  the  public/'  In  some  cases  of  negli- 
gence there  is  a  material  distinction  between  nonfeasance  and 
misfeasance,  respecting  which  a  late  decision  will  be  found  in 
the  judgment  of  the  Privy  Council  (Gibraltar  Sanitary  Com- 
missioners V.  Orfila,  15  app,  cos.  400).  HartnM  v.  Ryde  Com- 
missioners, i  h.  &  S  361,  cited  by  Mr.  Kent,  was  referred  to 
approvingly  by  their  lordships,  and  it  was  in  remarking  on  that 
case  they  said,  there  was  no  substantial  difference  in  which  the 
duty  existed  under  the  New  South  Wales  statute  and  one  ex- 
pressly imposed  by  the  statute. 

I  cannot  perceive  from  the  authorities  that  the  liability  of  a 
public  body  for  personal  injury  occasioned  by  neglect  of  duty 
is  dependent  upon  the  statute  creating  them  expressly  render- 
ing them  amenable  to  an  indictment  for  misdemeanor,  as  was 
suggested  in  the  argument ;  the  c*ise  of  Gilbert  vs.  Tfie  Corpora- 
tion  of  Trinity  House,  L.  J?.,  17  Q.  B.,  179,  was  cited  in  our 
judgments  in  Parsons  vs.  The  Board  of  Works,  in  which  Day,  J., 
said  "  The  law  is  plain  that  whoever  undertakes  the  perform- 
ance of,  or  is  bound  to  perform,  duties  imposed  by  reason  of  the 
possession  of  property,  or  by  the  assumption  of  office,  or  how- 
ever they  may  arise,  is  liable  for  injuries  occasioned  by  the 
negligent  discharge  of  those  duties.  It  matters  not  whether 
he  makes  money  or  profit  by  means  of  dischai^ng  the  duties, 
or  whether  it  be  a  corporation  or  an  individual  who  has  under- 
taken to  discharge  them,  he  is  responsible  for  the  acts  of  his 
servants  if  he  is  obliged  to  perform  the  duties  by  employing 
them  in  the  same  way  as  his  own."  It  is  almost  useless  to  re- 
fer to  other  decisions  on  these  points,  but  I  may  extract  the 
following  from  Addison,  6th  ed,,  726: — Whenever  an  act  of 
parliament  imposes  upon  commissioners  or  any  public  body  the 
duty  of  maintaining  or  repairing  any  public  work,  and  special 
damage  is  sustained  by  a  particular  individual  from  the  neglect 
of  the  public  duty,  an  action  for  damages  is  sustainable  iigainst 
such  commissioners  or  public  body  unless  there  are  provisions 
in  the  statute  creating  tliem  for  limiting  their  liability,  or  the 
duty  of  repairing  is  not  absolute,  the  rule  being,  that  in  the  ab- 
sence of  something  to  shew  a  contrary  intention,  the  legislature 
intends  that  the  body,  the  creature  of  the  statute,  shall  have 
the  same  duties,  and  that  its  funds  shall  be  rendered  subject 
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to  the  same  liabilities  as  the  general  law  would  impose  on  a 
private  person  doing  the  same  things,  and  this  whether  they 
have  or  have  not  funds  at  their  disposal  for  effecting  the  repairs ; 
though,  if  there  are  no  funds  there  may  be  a  difficulty  in  the 
way  of  the  plaintiff  getting  his  damages.  The  cases  supporting 
these  positions  will  be  found  in  the  notes.  The  defendants  are 
an  elected  and  independent  body  having  the  appointment  of, 
and  control  over,  its  employees,  and  altogether  different  from 
the  board  of  works,  which  was  an  emanation  of  the  government 
having  the  appointment  of  all  officials  and  servants.  The  an- 
answer  to  an  action  such  as  this  against  the  board  of  works 
was  respondeat  Superior,  and  yet  a  petition  of  right  would  not  lie, 
and  there  was  and  is  no  statutable  provision  as  in  other  colonies 
by  which  the  government  could  or  can  be  sued  for  a  tort  of  its 
officials  or  servants ;  the  consequence  was  an  injured  person 
was  practicjiUy  without  remedy. 

The  bridge  in  question  is  within  the  jurisdiction  of  the  de- 
fendants on  the  south  side,  and  is  as  much  part  of  the  highway 
as  the  solid  ground ;  passers  by,  whether  in  vehicles  or  on  foot, 
are  in  my  opinion  entitled  to  be  protected  in  life  and  limb  from 
danger  by  a  sufficient  railing  where  dangerous,  if  otherwise,  and 
injury  to  a  person  were  proximately  occasioned  therefrom,  the 
defendants,  if  aware  of  the  insufficiency  or  defective  condition, 
or,  but  from  the  culpable  negligence  of  their  servants,  ought  to 
have  known  it,  then  I  should  think  that  the  principles  above 
mentioned  deduced  from  numerous  decisions  of  the  courts, 
would  be  applicable  in  determining  the  liability  of  the  defen- 
dants; for  instance,  if  a  person  passing  by  in  a  dark  night  or 
in  a  blinding  snow-storm,  were  to  fall  over  where  the  deceased 
fell,  and  thereby  became  injured,  and  which  would  not  have 
happened  had  there  been  a  sufficiently  substantial  rail ;  as  in 
the  broad  daylight,  I  can  scarcely  imagine  it  possible  for  a  foot 
passenger,  or  a  horse  and  vehicle  driven  with  ordinary  care, 
whatever  the  condition  of  the  rail  may  have  been,  to  fall  over 
the  side  of  such  a  bridge.  And  this  I  consider,  as  regards  the 
plaintiff,  has  been  fully  borne  out  by  the  testimony  of  the  wit- 
nesses. Besides  the  reasoning  which  bears  directly  on  the 
question  of  any  culpable  neglect  or  default  by  the  defendants, 
which  in  this  case  could  have  been  the  proximate  cause  of  the 
sad  event,  the  defendants  directly  set  up  in  defence  the  contri- 
butory negligence  of  the  deceased,  the  doctrine  of  which  is 
founded  on  the  maxim,  "7n  jure  non  revwta  caiisa  sed  proocima 
spectcUur'*  (that  is,  in  law  the  immediate  not  the  remote  cause 
JJ 
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of  any  event  is  regarded),  and  contributory  negligence  in  law- 
is  that  sort  of  negligence  on  the  part  of  a  plaintiff  which  is  the 
proximate  and  not  the  remote  cause  of  the  injury,  of  course,  iu 
one  sense  every  negligence  which  contributes  at  any  time  or  in 
any  degree  is  contributory  negligence,  but  the  phmse  has  ac- 
quired a  technical  or  legal  meaning,  and  in  the  legal  sense  is 
defined  as  above  stated, — Smith,  &c ,  on  negligence,  ■J;2C,  thus  in 
Davies  vs,  Mann,  10  M.  &  W.,  5^6;  Eadlet/  vs.  N.  W.  Ry,  Co,, 
L,  R  Jf,  app.  cas.,  7oi;  Tuff  vs.  TVarmon]  6  C.  B.  X  S.,  o73. 
The  rule  of  the  Roman  law  on  this  kind  of  negligence  is  short 
and  explicit,  *  the  harm  I  bring  on  myself  I  must  bear  myself," 
Bevan  on  lugligence^  128.  The  case  which  first  fornmlated  this 
rule  of  law  is  Bi'ttirfwld  v.  Forirster,  11  East  60,  and  is  usually 
referred  to.  It  was  an  action  for  obstructing  a  highway  where- 
by the  plaintiff,  who  was  riding,  violently  rode  against  the  ob- 
struction and  was  injured.  Lord  Ellenborough  laid  down  the 
rule,  "  one  person  being  in  fault  will  not  dispense  with  another 
using  ordinary  care  for  himself,  two  things  must  concur  to  sup- 
port this  action,  an  obstruction  on  the  road  by  the  fault  of  the 
defendant,  and  the  want  of  ordinary  care  to  avoid  it  on  the 
part  of  the  plaintiff'."  This  was  approved  and  adopted  by 
the  Court  of  Exchequer  in  Bindge  v.  Grand  Junction  J?y.  Co., 
L>  M,  &  W.  '2U;  ^cirke  B. 

Saying,  the  rule  of  law  is  laid  down  with  perfect  correctness  in 
Bittterfidd  vs.  Forrester,  and  that  rule  is.  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might  by 
the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 
defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary 
care  he  might  have  avoided,  then  he  is  the  author  of  his  own 
wrong ;  and  to  the  same  effect  in  Marriott  vs.  Stanley,  1  M.  ct  G. 
568,  and  later  in  giving  judgment  in  the  Exchequer  Chamber 
Wrightman,  J.,  said  the  proper  question  for  the  jury  in  this 
case,  and  indeed  in  all  cases  of  the  like  kind,  is  whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so 
far  contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  and  common  care  on  his  part,  the  misfortune 
would  not  have  happened.  In  the  first  place  the  plaintiff  would 
have  been  entitled  to  recover,  in  the  latter  not,  as  but  for  his 
own  fault  the  misfortune  would  not  have  happened. 

It  is  essential  to  bear  in  mind  in  cases  like  this,  what  is  ncg- 
lij^ence  in  law ;  it  is  defined  to  be  a  breach  of  duty,  uninten- 
tional and  proximately  producing   injury  to  another  having 
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equiil  rights,  of  which  the  law  takes  cognizance ;  and  a  bn^ach 
of  duty  is  a  culpable  act,  contrary  to  the  duty  and  jnoximately 
producing  injury. — Smith,  p.  6,  ^Tid  ed. 

We  have  seen  by  the  act  under  which  this  action  is  brought, 
that  it  is  to  be  regarded  in  the  same  manner  as  if  the  deceased 
had  lived  and  been  the  plaintiff.  I  may  here  refer  to  Bevan, 
J's,  104^-~'>\  whicli  I  sliall  read  so  as  not  to  unnecessarily 
lengthen  my  judgment,  where  cases  in  the  Americ^m  and  Eng- 
lish courts  arc  mentioned  respecting  travellers  not  using  the 
highways  for  the  purpose  intended.  Keferring  to  the  judg- 
ment of  Bigelow,  0.  J.,  in  Stichiej/  r.  City  of  Salevi,  So  Mass. 
S7i  :  Gicinnell  v  Earner,  L.  R.  10  C.  P.  60S ;  Jewson  ?;.  Gatti, 
1st  Times,  L  It.  635,  '27ul  Ih.  4S1,  4-^7,  and  in  connection  would 
refer  to  White  v.  Hhulley  Board  of  Health,  L.li.  10  Q.B.  219. 

As  to  the  onus  of  proof  in  cases  like  this,  Brett,  M  R.,  in  ihe 
Court  of  Appeal  in  Wakelin  v.  Loiulon  and  S.  W.  Ry.  Co.,  ex- 
pressed his  opinion  that  the  plaintiff  was  not  only  bound  to 
give  evidence  of  negligence  on  the  part  of  the  defendant,  which 
was  a  cause  of  death  of  the  deceased,  but  he  was  bound  to  give 
prima  facie  evidence  that  the  deceased  was  not  guilty  of  negli- 
gence contributing  to  the  accident;  but  the  House  of  Lords 
corrected  that  view  in  determining  that  the  plaintiff  was  re- 
quired to  give  evidence  only  on  the  first  head,  that  the  accident 
wjis  through  the  negligent  act  of  the  defendant;  and  in  Bevan, 
p.  1S7,  "  Where  the  plaintiff  gives  evidence  of  a  state  of  things 
equally  consistent  with  the  wrong  being  caused"  by  his  own 
negligence,  or  by  the  negligence  of  the  defendants,  he  has  not 
proved  his  ca.se." 

I  can  fully  appreciate  the  observation  of  Mr.  Justice  Denman 
in  Finnigan  v  London  aiul  S.  W,  Ry.  Co.  1889,  "  that  there  are 
no  questions  which  had  so  perplexed  and  divided  judges  as  those 
questions  of  negligence." 

While  we  must  all  sympathize  with  the  bereaved  family  of 
so  well  conducted  a  youth,  as  the  deceased  is  represented  to 
have  been,  we  must  not  allow  sentiment  to  prevail  over  our 
sense  of  justice  in  the  discharge  of  a  public  duty,  and  not  per- 
mit what  may  appear  to  be  a  hard  case  to  make  bad  law ;  and 
in  applying  the  principles  of  law  above  set  forth  to  the  facts  in 
this  case,  it  appears  to  me  to  have  been  clearly  shewn  that  the 
fatal  accident  which  unfortunately  resulted  in  hie  death,  was 
proximately  occasioned  by  himself,  and  as  the  judge  at  the  trial 
would  have  been  justified  in  directing  the  jury  to  find  for  the 
defendants,  I  am  of  opinion  they  are  entitled  to  have  the  judg- 
ment of  the  court  entered  up  for  them. 
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As  the  St.  John's  Municipal  Council  is  a  recently  organized 
body,  I  consider  it  expedient  to  explain  under  the  authorities 
what  in  my  opinion  are  its  statutable  duties  and  obligations  in 
an  action  of  this  character. 

Having  regard  to  the  cii-cuirstances,  I  feel  assured  it  is  only 
necessary  to  intimate  that  each  party  should  bear  his  and  their 
own  costs. 


Hon.  Mr.  Justice  Pinsent: 

The  plaintiff  in  this  action  sued  the  defendant  council  for 
damages  sustained  by  him  by  reason  of  the  death  of  his  son, 
an  exemplary  youtli  and  valuable  assistant  to  his  father  in  his 
business  of  a  painter. 

The  cause  of  the  death  of  the  deceased  was  alleged  to  be  the 
negligence  of  the  council  in  not  repairing  and  replacing  the 
rail  on  one  side  of  a  bridge  on  the  South- side  of  Saint  John's, 
called  "Dillon's  bridge,"  which  the  deceased  fell  over,  and  hence 
received  mortal  injuries. 

The  trial  was  had  before  me  with  a  special  jury,  and  if  the 
action  is  sustainable,  the  amount  of  the  verdict  ($500)  was 
reasonable ;  indeed  it  is  not  impeached. 

It  is  contended  on  behalf  of  the  council  that  the  plaintifiTs 
case,  which  was  based  upon  a  charge  of  non-feasance,  failed 
from  absence  of  proof  of  neglect  of  duty  by  that  body,  and  by 
reason  of  proof  that  the  fatal  accident  arose  from  the  careless- 
ness of  the  deceased  himself;  but  moreover,  that  under  its 
constitution  the  council  as  such  is  not  responsible  in  damages 
for  accidents  occurring  within  the  limits  of  its  management, 
and  particularly,  that  it  is  not  responsible  with  r^ard  to  the 
South-side  of  St.  John's. 

The  position  taken  for  the  defendant  is  this,  that  the  Muni- 
cipal Council  has,  in  relation  to  the  control  and  management  of 
certain  civic  affairs  pertaining  to  St.  John's,  simply  succeeded 
the  Government  and  the  Board  of  Works,  and  that  therefore 
the  case  of  Parsons  vs.  The  Board  of  Works,  decided  by  this 
court  in  the  year  1888,  and  the  authorities  there  cited,  govern 
this  case. 

That,  no  doubt,  was  a  carefully  considered  judgment,  and  as 
it  reviews  all  the  leading  authorities,  it  is  unnecessary  to  do 
more  than  refer  to  it  and  with  approval  at  this  time 

There  the  board  of  works  was  held  to  be  the  mere  del^ate 
of  the  government,  expending  only  the  funds  supplied  to  it  for 
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approved  and  directed  purposes,  being  indeed  simply  the  ma- 
chinery for  the  performance  of  certain  work  which  the  govern- 
ment ordered  or  allowed  and  paid  for. 

Is  that  the  case  with  the  recently  constituted  Saint  John's 
Municipal  Council,  either  in  whole  or  in  part  ? 

To  turn  for  the  present  to  the  facts  of  the  case,  they  are 
shortly  these :  that  on  a  Sunday  afternoon  in  May  last,  the  de- 
ceased Frederick  Carlston  and  three  companions  were  taking  a 
walk.  Two  of  these  companions  were  ahead  of  the  deceased 
and  another,  and  the  first  two  stopped  at  Billion's  bridge  for  the 
latter  to  come  up,  which  they  did  in  a  few  minutes.  The  de- 
ceased came  along  and  passing  behind  one  of  those  already  on 
the  bridge  (named  Kidout),  and  who  was  standing  near  the 
edge  on  its  north  side,  put  his  hand  on  Ridout's  shoulder,  and 
"  slewing  round  fell  over  the  side  of  the  bridge,  taking  Ridout 
with  him."  The  fall  was  one  of  about  sixteen  feet,  upon  jagged 
rocks.  Ridout  was  not  seriously  injured,  but  the  plaintiff's  son 
received  injuries  from  which  he  died  before  next  morning. 

The  plaintiff's  case  is  that  the  cause  of  this  was  the  absence 
of  a  rail  on  the  bridge ;  that  there  had  been  a  rail  there  which 
should  have  been  replaced. 

For  the  defendant  it  is  said  that  there  was  no  necessity  for  a 
rail  there  for  passers-by  observing  ordinary  care  and  prudence; 
that  the  bridge  had  been  thoroughly  repaired  about  two  years 
ago  by  the  board  of  works ;  that  the  council  could  not  be  ac- 
countable for  the  disappearance  of  a  rail  from  a  bridge  which 
was  used  constantly  as  a  gathering-place,  and  even  for  amuse- 
ments, such  as  dancing  and  general  sky-larking.  Thai  the 
conduct  of  the  deceased  youth  in  going  upon  the  bridge  in  the 
way  he  did,  even  as  described  by  the  plaintiflF's  witnesses,  was 
not  that  of  a  person  using  ordinary  care.  Moreover,  the  defen- 
dant adduces  evidence  that  the  deceased  was  seen  playing  or 
wrestling  with  one  of  his  companions  on  the  bridge — the  one 
who  fell  over  with  him;  and  one  witness  (a  woman)  swears 
that  as  the  deceased  was  after  the  accident  being  lifted  on  to 
the  bank  he  said,  "  There's  what  I  got  by  sky-larking  Sunday." 

There  is  evidence  that  it  had  been  reported  some  time  before 
to  the  inspector  for  the  council  by  a  person  wanting  employ- 
ment, that  the  rail  was  off  the  bridge,  but  this  is  positively 
denied  by  the  inspector. 

It  must  be  borne  in  mind  that  bridges  and  such  public  struc- 
tures are  not  places  intended  for  congregating  and  loitering  upon, 
nor  should  they  be  devoted  to  purposes  of  sport  or  athletics. 
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These  are  not  tlieir  proper  uses;  and  persons  thus  using  them 
must  take  the  consequences  of  their  acts  To  establish  a  con- 
trary principle  would  lay  open  the  Municipal  Council,  as  the 
repres(nitativc  of  the  town,  to  all  kinds  of  absurd  claims,  such 
as  no  public  body  should  be  subject  to. 

We  think  upon  these  grounds  alone  the  verdict  should  be 
set  aside,  and  judgment  be  entered  for  the  defendant 

But  there  remain  the  other  (juestions,  now  raised  for  the 
first  time,  as  to  the  liability  in  any  case  of  the  council  lo  ac- 
tions of  tort. 

In  my  judgment,  the  j)osition  of  that  body  now  is  to  bo  dis- 
tin;;aisbed  from  that  of  the  Board  of  Works  in  Parson's  cast*. 

In  a  icceiit  case  before  this  court  (Stahh,  Admr  v  Th  Coun- 
cil), the  !4(Micral  objects  and  purposes,  functions  and  obligations, 
of  the  I'ody  have  been  referred  to.  The  Municipal  Council  is 
not  in  my  judgment,  within  at  least  "town  or  city  limits^  to  be 
icgardc'l  .-ss  "an  official  delegate  of  the  government,  tbrougli 
wliicli  machinery  is  provided  for  the  e.\ecuti(»n  of  public  works 
of  an  unci'itain  character" — Pinat^niyJ.,  in  rarsviia  c  JJ.  Jrurl:s. 
It  i?  an  indci)endent  body  or  coiporation,  with  very  extensive 
although  (pialilied  powers. 

Truly,  it  n'ceives  jKUt  of  its  funds  fiom  the  ]>ublic  treasury, 
but  it  exercises  abscjlule  control  over  the  application  of  that 
money,  and  it  possesses  several  other  sources  of  income,  and 
moreover,  may  raise  the  amount  of  existing  rates  and  assess- 
ments to  nu'et  necessarily  increascMl  exjjenditure ;  and  by  sec- 
tion r).*3  of  the  Siiid  act,  its  liability  in  actions  of  tort  as  well  as 
contract  is  expressly  contemplated. 

With  legaid  to  the  Soulb-side  of  St.  J(jhn*s,  there  is  a  very 
marked  dilVerence  in  tlie  functions  and  powers  (^f  the  council, 
as  compared  with  its  pu.^ition  within  the  town. 

There,  v.liile  with  regard  to  toe  Incal  aflUirs  of  'the  south- 
side  of  St.  John's,"  the  council  is  <leclared  by  the  first  juirt  of 
.M'ction  r»l2.  to  possess  .sinnlar  authority  to  that  exercised  within 
the  city  limits,  the  s<*ction  cc>ncludes,  ''except  as  her(»inafter 
proviiled."  The  exce])tions  (sec.  50)  are  that  the  council  shall 
m.t  be  re<]uir(Ml  to  provid(i  a  supply  of  water,  or  i)rovide  sewer- 
age for  the  snuth-side ;  and  that  the  owners  and  occupiers  of 
pn.i^.eity  tliere  shall  not  i)e  liable  to  rates  or  assessments  beyond 
tli(j-e  in\ (lived  in  the  creation  of  new  roads  or  stioets^  untler 
the  Be-building  Acts.  With  regard  to  repairs,  the  council  is 
(;m]>owered  under  section  57  to  expend  such  amounts  in  the 
making  and  rei)airing  of  mads,  streets,  and  bridges,  as  shall  be 
annually  appropriated  by  the  legislature. 
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The  council  had  at  and  prior  to  the  time  of  the  accident  to 
Carlston  no  funds  of  this  last  kind,  or  any  other  kind  to  expend 
upon  the  repair  of  Dillon's  bridge. 

Any  sum  which  may  at  any  time  be  appropriated  by  the 
legislature  in  that  way,  being  of  a  limited  amount,  must  neces- 
sarily be  subject  to  be  expended  according  to  the  exigencies  of 
the  public  service  and  safety,  in  the  discretion  of  the  govern- 
ment or  of  the  council  In  this  case  there  may  have  been  and 
probably  were,  (for  the  bridge  is  said  to  have  been  in  very  good 
general  order),  places  more  urgently  calling  for  expenditure  if 
the  council  was  in  funds  to  effect  them. 

In  my  opinion,  the  sections  relating  to  the  south-side  of  St. 
John's  are  of  an  exceptional  character,  as  indeed  they  are  sepa- 
rate and  distinct  in  their  position  in  the  act. 

I  think  tliat  in  the  case  of  the  south-side  the  council  is  sim- 
ply a  convenient  medium  of  expenditure  for  the  ghvernment, 
and  that,  at  least  in  cases  of  non-feasance  where  there  is  no 
special  allocation  uf  money  for  a  specific  work,  it  is  not  as  a 
l>0(ly  liable  in  an  action  for  non-repair.  To  hold  otherwise 
would  have  the  eflect  of  making  the  rate-payers  of  the  city 
responsible  in  damages  for  accidents  outside  its  limits. 

At  common  law  no  action  can  be  maintained  by  any  one  of 
the  }jublic  in  respc.'Ct  of  an  injury  sustained  by  a  highway  being 
out  of  repair. 

The  conclusion  at  which  I  arrive  then  is,  that  the  St.  John's 
Municipal  Council  is  liable  as  in  the  case  of  an  ordinary  indi- 
vidual, for  act.s  of  commisiiion  or  oniii^sion  in  the  performance 
of  its  duties  and  the  exercise  of  its  powers  witliin  the  "  town  or 
city  limits,"  but  that  it  is  not  res})onsible  at  least  in  cases  of 
non-feasance  with  regard  to  the  south-side.  There  is  a  case 
very  much  in  point  decided  last  year,  viz ,  the  Sanitan/  Co7nmifi- 
siffners  of  Gihraltar  (f(>i.  Orji^ft  and  others,  lo  App.  Casrs,  4^0. 

The  judgment  in  tlie  present  case  must  be  entered  for  the 
defendant. 

Mr.  Knif,  Q.  C.  fcr  plaintilT. 

Sir  J,  >S'.  lFinfn\  (J.  C,  and  Mr.  G.  II,  Emerson,  Q.  6'.,  for  de- 
fendants. 
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1891,  April.    PiNSKNT,  J. ;  Little,  J. 

Lanidtcrd  and  tenarU^Leaie    Agreement  for  eaUnnon—^^mmi— 
Specific  per/ormanee^-Injundion. 

Where  a  lease  waa  about  to  expire  the  tenant  communicated  with  the  landlord 
for  an  extension.  The  landlord  through  his  agent  offered  an  extension  on  cer- 
tain terms.  The  plaintiff  contended  that  he  accepted  in  writing  by  a  note  to 
the  agent  the  proposed  terms.  The  proof  of  deliverj  of  acceptance  to  agent 
was  unsatisfactory.  Previous  to  the  expiry  of  the  term,  and  on  the  assump- 
tion that  his  lease  was  renewed,  the  tenant  sub-let  portion  of  the  premises  for 
a  term,  and  the  agent  of  the  landlord  though  not  admitting  the  extension  drew 
up  the  lease  between  the  tenant  and  sub-tenant  Term  having  expired,  the 
landlord  sought  to  ^ect  the  tenant  The  tenant  set  up  extension  of  lease  and 
claimed  specific  performance. 

Hdd— Thai  proof  of  delivery  to  agent  of  tenant's  acceptance  of  renewal  terms 
was  unsatisfactory,  but  in  view  of  the  privity  of  agent  to  the  sub-letting  by 
tenant  there  was  evidence  sufficient  to  establish  that  the  extension  had  been 
concluded  between  the  parties,  and  to  entitle  the  tenant  to  specific  performance. 

The  plaintiff  had  been  a  tenant  of  the  estate  now  represented 
by  the  defendant  of  certain  premises  on  the  south  side  of  water 
street,  which,  being  in  a  bad  state  of  repair,  he  had  taken  for 
a  term  of  twenty  years,  upon  a  repairing  and  improving  lease, 
at  an  annual  rent  of  $240. 

That  lease  expired  in  October,  1889.  Some  years  prior  to  its 
expiry  the  plaintiff  wrote  to  his  then  landlord  (J.  W.  Des  Barres), 
since  deceased,  representing  the  outlay  he  had  been  obliged  to 
make  on  the  premises,  and  applying  for  a  renewal  or  extended 
term. 

Des  Barres  replied  in  very  considerate  terms ;  referred  the 
plaintiff  for  information  to  Mr.  LeMessurier  his  agent ;  stated 
that  he  was  well  aware  of  the  outlay  that  had  been  incurred, 
and  that  it  was  his  wish  to  give  every  consideration  to  the  cir- 
cumstances, and  inquired  what  terms  the  plaintiff  expected. 

The  plaintiff  in  reply  suggested  an  extension  of  twenty  years 
from  expiry  of  the  then  lease,  in  consideration  of  which  he 
would  carry  out  certain  named  improvements  and  pay  £80  per 
annum  rent. 

On  the  19th  April,  1886,  LeMessurier,  writing  to  plaintiff', 
and  signing  as  "  agent  for  Des  Barres,"  states  "  Mr.  Des  Barres 
desires  me  to  inform  you  that  he  will  grant  to  you  an  extension 
of  your  present  lease  for  fifteen  years  and  ninety  pounds  per 
annum,  on  the  terms  mentioned  in  your  letter  of  the  21st  Julv 
last" 
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The  plaintifif  states  that  almost  immediately  on  the  receipt 
of  this  letter,  on  the  22nd  April,  he  wrote  to  LeMessurier  ex- 
pressing his  regret  that  his  own  proposal  had  not  been  accepted,, 
but  stating  "However,  in  the  meantime,  I  must  accept  the 
terms  of  yours  of  above  date,  hoping  to  receive  such  further 
consideration  as  you  may  see  fit  to  grant." 

Now  comes  a  difficulty,  the  defendant's  agent  swears  he  never 
received  that  note.  The  plaintiff's  proof  of  its  delivery  by  a 
person  in  his  employment,  is  not  satisfactory.  The  suggestion 
is,  that  as  the  memory  of  this  messenger  only  serves  him  as  to 
the  delivery  of  one  note  only  at  LeMessurier's  premises ;  and  as 
it  seems  he  did  deliver  one  at  another  time,  and  at  another 
place,  concerning  another  matter,  the  evidence  of  acceptance  of 
the  offer  of  deceased  Des  Barres  fails. 

Then  arise  other  circumstances  which,  (if  proof  of  the  specific 
acceptance  by  the  letter  from  Duchemin,  of  Des  Rarres'  offer 
was  necessary),  may  be  either  taken  as  preponderating  evidence 
in  favor  of  the  fact  of  the  plaintiff's  final  letter  having  been 
received;  or  as  of  themseives  conclusively  shewing  that  the 
terms  proposed  by  the  deceased  Des  Barres  had  been  accepted 
by  Duchemin,  and  that  an  arrangement  had  been  concluded 
between  them  for  an  extension  of  fifteen  years  and  £90  per 
annum. 

The  principal  facts  are  these: — In  June,  1888,  Duchemin,. 
having  effected  an  arrangement  with  Messrs.  Davidson  and 
Fletcher  for  a  lease  from  him  of  part  of  the  premises,  seems  to 
have  consulted  LeMessurier  upon  the  subject,  particularly  with 
reference  to  the  length  of  lease  he  might  give  them,  in  view  of 
Des  Barres  being  induced  to  do  more  than  had  been  agreed 
upon  as  to  the  period  of  extension.  The  plaintiff,  after  so  con- 
sulting LeMessurier,  decided  to  give  Davidson  and  Fletcher  a 
twelve  years'  lease  at  $520  rent,  being  a  period  less  than  three 
years  of  his  own  promised  term.  This  lease  was  drawn  up  by 
LeMessurier  for  the  plaintiff  and  his  lessees,  and  the  execution 
of  it  by  the  parties  was  attested  by  him,  in  which  he  was  acting 
quite  properly,  and  consistently  alike  with  his  principal's  letter 
and  Duchemin's  desire. 

It  then  appears  that  Duchemin  fell  into  some  arrears  for 
rent,  and  on  the  1st  May,  1889,  LeMessurier  wrote  to  plaintiff 
stating  that,  owing  to  his  failure  to  pay  the  i-ent  to  date,  the 
lease  would  not  be  renewed  at  the  end  of  the  term ;  a  threat 
which,  while  it  might  have  been  effective  if  the  rent  had  re- 
mained unpaid,  and  proper  proceedings  had  been  taken  to 
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dislodge  the  plaintiff,  distinctly  and  in  tonus  recognizes  a 
renewal. 

Early  in  October  the  plaintiff  paid  and  defendant  by  his 
agent  accepted  from  plaintiff,  who  was  just  about  leaving  the 
country  for  some  weeks,  the  full  rent  duo  to  the  Des  Barres 
estate  up  to  the  end  of  October. 

The  agent  had  in  September  notified  the  plaintiff  that  the 
premises  had  been  let  by  him  to  the  same  persons  to  whom 
they  had  been  already  leased  by  Duchemin,  with  LeMessurier's 
privity  as  above  stilted  Of  this  intimation  the  plaintiff  took 
no  notice.  It  appears  that  the  lease  from  defendant  DesBarres 
to  Davidson  &  Fletcher  would  produce  to  the  defendant  about 
S120  per  annum  more  than  the  rent  the  plaintiff  was  to  have 
paid  under  the  renewal. 

Procoedings  in  ejectment  liaving  been  taken  against  the  plain- 
tiff by  the  present  defendant,  who  now  reprf^sents  the  estate, 
the  plaintiff  in  this  suit  obtained  an  injunction  to  restrain  the 
proceedings  in  ejectment,  and  to  obtain  specific  performance  of 
the  offer  and  agreement  of  the  deceased  DesBarres  to  extend 
his  term  or  renew  his  lease 

In  my  judgment  there  cannot  be  a  doubt,  either  in  law  or 
fact,  of  the  j)laintiff  Duchemin's  right  to  a  decree  for  judgment 
and  for  sj^ocific  performance  of  a  lease  for  fifteen  yoai-s,  and  at 
an  annual  rental  of  £90  (S360),  and  that  the  plaintiff  should 
have  his  costs  and  expenses  of  suit. 


Hex.  ]\rii.  Justice  Little: 

The  proceedings  in  this  cause  wore  connnenced  by  petition 
for  the  specific  ])erformance  of  an  agreement,  alleged  to  have 
been  concluded  between  the  parties  for  the  extension  of  a  term 
of  years,  then  held  under  lease  by  the  plaintiff  in  certain  pre- 
mises on  the  south  side  of  Water  street,  and  for  an  injunction 
to  restrain  the  defendant  from  proceedings  Uiken  to  eject  the 
plaintiff  from  said  premises. 

The  matter  liad  been  originally  argued  before  his  lordship 
^Ir.  Justice  Pinsent,  whose  judgment  went  in  favor  of  the 
plaintiff.  But  as  the  defendant  was  desirous  of  obtaining  the 
judgment  of  the  court  a  rehearing  was  granted,  when  counsel  for 
tin;  jiarties  were  reheard  in  argument  before  the  full  court.  It 
lujry  be  observed  that  no  question  of  law  is  raised  or  in  dispute ; 
the  (U'cision  to  ))e  arrived  at  depends  therefore  solely  on  the  sutli- 
ciuncy  (.f  the  evidence  to  estal)lish  the  alleged  agreement.    This 
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evidence,  accompanying  the  record,  showed  that  plaintiff  occu- 
pied the  premises  in  question  for  ahout  twenty  years  as  tenant; 
his  last  term  of  fifteen  years  expired  in  1889.  That  in  antici- 
pation of  that  expiry,  he  communicated  in  writing  on  the  14th 
April,  1884,  with  the  late  J.  W.  DesBarres  (the  then  represen- 
tiitive  of  the  estate),  requesting  that  ..  further  extension  be 
made  to  him,  referring'  at  the  time  to  the  larj^e  amount  said 
to  have  been  expended  in  repairs  and  improvements  on  the 
premises,  and  to  his  intention  of  still  further  improving  them. 
To  this  application  he  received  a  favorable  reply  by  letter  of 
the  14th  July,  1884,  acknowledging  the  fact  of  beneficial  im- 
provements having  been  made,  and  desiring  plaintiff  to  parti- 
cularize the  terms  of  his  recpiired  extension.  The  plaintiff  in 
answer  thereto.,  by  letter  of  the  15th  July  following,  proposed 
that  hi.s  tenancy  might  be  continued  for  a  period  of  twenty 
yeai*s  from  1889,  at  an  annual  rental  of  £80  currency.  This 
offer  was  met  by  one  from  defendant,  communicated  to  plaintiff 
by  Mr.  LeMessurier  in  the  following  note,  dated  19th  April, 
1S8G: — "Mr.  DesBarres  desires  me  to  inform  you  that  he  will 
grant  to  you  an  extension  of  your  present  lease  for  fifteen  years 
at  ninety  pounds  per  annum,  on  tlie  terms  mentioned  in  yours 
of  the  21st  Jidy  last."  This  ol'tur  was  accepted  by  plaintiff  (as 
he  deposes)  in  a  letter,  bearing  date  tlie  2L'nd  April,  18S6,  ad- 
dressed to  Mr.  LeMessurier  and  concluding  as  follows:  "I  must 
acce})t  the  term"^  of  your  note,  bojung  to  receive  such  further 
considerations  as  you  uw.y  see  fit  to  grant,"  &c.,  &c. 

The  proof  of  the  service  of  a  copy  of  this  letter  on  the  agent, 
or  its  delivery  to  him,  was  unsatisfactory^  and  in  the  absence  of 
evidence  otherwise  su])plied  might  liave  operated  to  the  exclu- 
sinii  of  its  contents  from  any  consideration  or  to  the  inference 
that  no  acceptance  of  defendant's  offer  occuired,  and  cons{'(|uent- 
ly  that  no  concluded  arrangement  had  taken  place  The  evi- 
dence of  the  plaintiff  was  clear  and  positive  as  lo  the  letter 
having  been  written  at  that  date,  enclosed,  addresscMl  to  Mr 
lA'Messurier,  and  sent  by  a  reliable  messenger  for  service  or 
delivery  The  messenger  idso  as  positively  deposed,  that  al)out 
the  time  stated,  he  received  a  letter  from  ])laintiff  with  such 
directions,  and  that  he  h,'ft  it  with  a  boy  in  Mr.  LeMessurier's 
office,  tlien  on  the  south  side  of  water  street.  Whereas  Le]\Ies- 
surier  as  positively  denies  the  receipt  of  the  letter,  and  that  at 
the  time  stated  he  had  no  olfice  on  the  south  side  of  water  street 

However,  the  facts  and  circumstances  sul^seijuently  arising, 
the  outcome  of  tliese  negotiations,  and  tin*  clear  inferences  drawn 
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from  the  acts  and  conduct  of  the  parties,  are  sufficient  to  relieve 
this  important  point  in  the  case  from  any  further  serious  doubt. 

It  might  also  be  observed  that  after  such  a  favorable  inter- 
change of  letters  and  evident  anxiety  on  the  part  of  the  plaintifiT 
to  secure  an  extension,  it  is  incredible  that  he  should  (as  con- 
tended for  by  defendant)  have  taken  no  notice  of  the  last  writtea 
offer  of  defendant.  The  plaintiff  deposes  he  felt  satisfied  in 
having  closed  with  this  proposal,  and  relied  on  its  being  ful- 
filled. Subsequently  from  time  to  time  he  inquired  of  the  agent 
about  the  lease,  and  when  he  would  receive  it,  and  that  this 
status  of  the  parties  continued  until  May,  1888.  At  this  time 
certain  negotiations  which  had  been  going  on  between  the  plain- 
tiff and  Messrs.  Davidson  and  Fletcher,  for  the  letting  of  part 
of  these  premises,  and  of  which  LeMessurier  was  fully  cognizant, 
now  ripened  into  an  agreement  for  a  lease.  The  term  to  be 
given  by  the  plaintiff  to  these  parties  was  for  twelve  years  from 
that  time.  Both  plaintiff  and  Fletcher  depose  that  no  objection 
at  all  was  raised  by  Mr.  LeMessurier  as  to  the  right  of  the 
plaintiff  to  enter  into  such  a  lease  or  plaintiff's  power  to  grant 
any  such  term.  On  the  other  hand,  in  explanation  of  the  ex- 
traordinary conduct  observed  by  him  for  preparing  such  a  lease, 
Mr.  LeMessurier  states  "  he  inserted  the  twelve  years  in  this 
lease  because  Duchemin  asked  me  to  do  it.  I  believing  at  the 
time  he  hadn't  the  power  to  give  twelve  years,  but  not  knowing 
but  he  might  get  it,"  he  believed  Davidson  and  Fletcher  under- 
stood plaintiff's  position,  and  he  did  not  draw  the  lease  in  his 
capacity  us  agent,  but  was  engaged  by  the  parties  themselves 
and  paid  by  them.  The  position  of  the  agent  under  such  cir- 
cumstances was  most  equivocal,  and  the  inference  to  be  drawn 
having  in  view  the  evidence  of  Fletcher  on  the  matter  certainly 
strengthens  the  credibility  of  plaintiff's  testimony.  The  next 
piece  of  documentary  evidence  calling  for  reference  is  the  note 
from  LeMessurier  to  plaintiff,  dated  the  first  day  of  May,  1889, 
and  is  as  follows : — *'  I  am  instructed  to  advise  you  that  your 
lease  from  DesBarres  estate  for  house  No.  367  water  street, 
which  terminates  on  the  30th  October  next,  will  not  be  i-euewed 
owing  to  your  failure  to  pay  your  rent  to  date."  A  few  months 
after,  the  premises  appear  to  have  been  leased  by  DesBarres  to 
Davidson  &  Fletcher,  at  an  advance  of  $120  on  the  rental  pro- 
posed in  the  letting  to  Duchemin. 

The  language  of  this  note  of  May,  brief  as  it  is,  when  applied 
to  the  evidence  in  relation  to  the  delivery  or  non-delivery  of 
the  letter  of  acceptance,  coupled  with  the  privity  of  the  agent 
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to  this  sub-letting  to  Davidson  and  Fletcher,  will  be  found  to 
supply  all  that  might  be  required  to  establish  the  fact  that  the 
terms  of  the  proposed  agreement  were  mutually  acceptable,  and 
were  arranged  and  concluded  between  the  parties.  The  words 
dearly  point  to,  and  express  in  efiect  an  intended  rescinding  of 
the  arrangement  to  renew  or  extend  the  current  term  because 
of  the  arrears  of  rent  due  the  estate.  It  supplies  evidence  in 
itself  of  the  fact  of  a  pre-existing  agreement  to  renew.  The 
rent  referred  to  is  admitted  to  have  been  subsequently  paid  off. 
After  a  careful  perusal  of  the  evidence  I  must  conclude  that  its 
weight  and  relative  value  entirely  support  the  case  set  up  by 
the  plaintiff  It  establishes  in  definite  terms  the  written  agree- 
ment called  for;  that  its  terms  were  mutually  arranged  and 
fully  concluded  by  the  parties. 

I  therefore,  concur  in  the  conclusion  arrived  ui  the  judgment 
delivered  on  the  first  hearing  of  the  cause. 

R.  j;  Kent,  Q.  C,  for  plaintiff. 

Sir  J.  5.  WirUer,  Q.  C,  for  defendant. 


LEAHY  V.  O'KEEFE,  Administrator  of  LEAHY. 
1891,  May,    HoN.  Sir  F.  B.  T.  Carter,  C.  J. 

Donatio  mortit  causa — Deposit  receipt. 

The  deceased  requested  his  sister,  with  whom  he  lived,  to  take  from  his  trunk  a 
bank  deposit  receipt  for  a  large  sum  of  money,  and  then,  in  the  presence  of 
his  sister  and  her  husband,  said,  "What  money  was  in  that  note  was  his 
sister's  and  her  husband's "  ;  deceased  then  handed  his  sister  the  note,  which 
she  placed  in  her  own  trunk  and  retained  possession  of  till  deceased's  death. 
In  an  action  by  the  next  of  kin  for  a  distribution  of  the  estate  of  intestate : 

Held — That  the  facts  as  deposed  to  did  not  constitute  a  donatio  mortis  eausa^ 
and  that  the  estate,  including  his  deposit  receipt  should  be  distributed  amongst 
the  next  of  kin. 

The  bill  in  this  case,  which  was  filed  on  the  13th  June,  1890, 
is  for  an  account  of  the  estate  and  distribution  among  the  next 
of  kin  of  the  late  Michael  Leahy,  who  died  in  St.  John's  in 
September,  1888,  and  who  had  never  been  married.  The  de- 
fendant is  the  sister  of  the  intestate  and  administratrix  of  his 
estate,  and  the  plaintiff  is  the  widow  of  the  late  Martin  Leahy, 
a  deceased  brother,  who  left  six  children  surviving  him,  still 
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living,  and  who  ekini  to  be  entitled  to  their  sliares  as  of  next 
of  kin.  The  defendant  says  in  answer  that  at  the  death  of  in- 
testate he  had  de})osited  in  his  name,  in  the  Union  Bank  of 
Newfoundhmd,  the  sum  of  Sl,457,  inchiding  interest,  of  which 
there  was  the  usual  deposit  receipt,  and  which  amount  was  re- 
ceived by  her  after  the  grant  of  acbninistration,  out  of  which 
she  paid  the  funeral  expenses  and  debts  of  the  intestate,  and, 
as  will  appear  by  the  accounts  tiled  by  her  in  this  court,  there 
is  a  balance  in  her  hands  of  8796.57,  and  she  claims  for  herself 
and  husband,  Robt.  O'Keefe,  in  their  own  right,  the  full  amount 
of  the  deposit  receipt,  and  tlnis  the  whole  estate,  by  way  of  a 
doiwtio  mortis  causa.  On  a  reference  to  tlie  master  to  take  and 
return  the  evidence  in  support  of  this  claim,  the  defendant,  cm 
her  examination  on  oath,  declared  "  that  the  intestate  had  lived 
with  her  and  husband  about  four  years  to  the  time  of  his  death  ; 
he  was  about  seventy  years  of  age,  had  been  ailing  twelve 
months,  and  k.^  t  his  bed  at  times  the  last  fortnight  of  his 
life";  and  further  declared  *I  had  a  conversation  with  him 
about  a  bank  book,  it  w^as  a  deposit  receipt  of  the  Union  Bank; 
it  was  four  or  five  days  before  his  death ;  he  first  spoke  and 
told  me  what  money  he  had  in  the  Union  Bank  was  for  me 
and  my  husband ;  I  made  the  remark,  in  reply,  that  Martin's 
wife  (the  plaintiff)  may  be  looking  for  some  of  the  money ;  he 
said  Martin's  wife  had  no  call  to  the  money ;  he  then  told  me 
not  to  attempt  to  ve  her  a  penny  of  the  money,  nor  one  be- 
longing to  her,  ar  ^aid  she  had  no  call  to  it ;  I  sjiid,  you  may 
depend  upon  my  .vord,  I  won't  give  her  a  penny  of  the  money 
if  I  can  help  '  ;  there  was  nobody  in  his  bed-room  but  myself 
and  Michael  at  this  time ;  I  said  if  you  die  I  will  bury  you 
decent ;  he  told  me  to  go  to  his  trunk  and  hand  the  deposit 
note  belonging  to  the  bank  to  him ;  I  took  the  note  from  the 
trunk  and  handed  it  to  him ;  he  then  told  me  to  call  in  Robert, 
my  husband ;  I  called  him  up,  and  he  came  into  the  room ; 
Michael  said  what  money  was  in  that  note  was  mine  and 
Robert's ;  Michael  then  had  the  note  in  his  hand  and  handed 
it  to  me ;  I  kept  it  in  my  possession  all  along  between  that 
time  and  his  death ;  he  never  asked  me  to  return  it  to  him, 
and  never  spoke  to  me  about  it ;  I  laid  it  in  another  trunk  of 
my  own,  which  was  on  the  top  of  his  trunk  " 

There  was  no  cross-examination  of  this  witness  which  is  re- 
presented to  have  arisen  from  sickness  in  her  household. 

Robert  O'Keefe  testified,  "  I  remember  being  called  up  into 
Michael's  room  by  my  wife  three  or  four  days  before  he  died ; 
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went  up  into  his  room ;  no  one  else  but  he,  my  wife,  Anne,  and 
myself,  were  present;  he  was  sitting  on  the  bed-side  when  I 
went  in ;  he  had  a  paper  in  his  hand,  which  he  handed  to  her : 
he  said  there  was  some  money  in  the  bank  belonging  to  that 
paper  ;  he  said,  it  was  for  Anne  and  you  while  you  live ;  he 
told  Anne  and  me  not  to  give  a  penny  to  Mary  Leahy  or  one 
of  the  family ;  he  said  nothing  else ;  said  he  didn't  think  he 
would  recover;  I  don't  think  he  lived  two  days  after"  In 
cross-examination,  said  "  It  was  between  six  and  seven  o'clock 
in  the  evening  I  was  called  up  to  Michael's  room :  I  do  not 
know  where  he  got  the  paper  he  gave  my  wife ;  I  did  not  know 
what  was  in  it,  or  what  paper  it  was ;  the  exact  words  he  said 
were :  *  There  is  enough  in  that  for  her  and  me' ;  I  don't  know 
what  he  meant ;  the  man  might  have  difierent  meanings ;  he 
didn't  tell  me  what  the  paper  was ;  I  didn't  look  at  it ;  I  didn't 
know  what  was  in  it ;  I  didn't  know  it  was  a  deposit  receipt ; 
mv  wife  or  Michael  did  not  tell  me ;  he  said  there  was  enough 
in  that  for  her  and  me ;  that's  all  I  know  about  it.  I  then 
went  down  stairs  again  and  left  them  there ,  I  did  not  see  her 
put  the  paper  in  the  trunk,  she  held  the  paper  in  her  hand." 
This  is  the  material  evidence  respecting  the  alleged  gift.  I 
have  given  it  in  the  first  person,  as  taken  by  the  examiner. 

There  is  additional  evidence  which  has  a  more  especial  bear- 
ing upon  the  large  charges  in  the  account  rendered  by  the 
defendant,  and  which  was  the  chief  subject  of  the  first-named 
reference  to  the  master  to  report  upon  to  be  hereafter  disposed 
of,  as  at  present  our  attention  is  confined  to  the  question  of 
the  validity  of  the  gift  donatio  mortis  causa.  Upon  this  we 
have  heard  the  arguments  of  Mr.  F.  Morris  for  the  plaintiff, 
whe  referred  to  the  judgment  in  the  estate  of  Murphy  in  this 
court,  1888,  and  Mr.  Kent,  Q.  C,  for  the  defendant,  who  cited, 
in  sustainment  of  the  gift.  Amiss  vs.  Witt,  33,  Beav.  619 ; 
Moore  vs,  Moore,  13  Eq, ;  In  re  Farman  vs.  Smith,  58  Z.  J.,. 
1888  ;  re  Dillon  Buffin  vs.  Duffln,  L.  R.  U,  C.  D.  76. 

From  the  statements  of  counsel  and  papers  on  file  it  appeared 
the  accounts  of  the  estate  were  rendered  by  the  defendant  on 
the  12th  April,  1889,  on  the  application  of  the  plaintiff's  solici- 
tor, made  to  Mr.  G.  Emerson,  the  solicitor  for  the  defendant ; 
that  by  judge's  order  of  the  23rd  of  the  same  month,  the  ac- 
counts were  referred  to  the  master  to  inquire  into  and  report 
upon,  which  he  did  on  the  20th  September  following;  that 
Mr.  Emerson  did  not  during  the  reference  attend  to  represent 
the  defendant,  and,  after  several  adjournments,  Mr.  Kent,  Q.  C, 
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fixst  appeared  for  her  on  the  13th  May,  aud  on  16th  May  gave 
the  first  intiination  of  the  donatio  mortis  causa  claim. 

After  counsel  had  moved  for  the  coufirmation  of  the  master's 
report  in  October,  a  formal  petition  of  said  Anne  O'Keefe, 
under  the  Trustees'  Act,  was  filed,  setting  up  the  alleged  gift 
It  was  agreed  upon  between  the  parties  that  the  evidence  taken 
by  the  master  on  that  petition  should  be  received  in  evidence 
in  this  case. 

There  can  be  no  doubt  that  a  x^did  donatio  mortis  causa,  that 
is,  a  gift  in  contemplation  of  death,  may  be  conferred  of  a  bank 
deposit  receipt  though  no  absolute  property  passed,  but  only 
an  equitable  interest  which  could  be  enforced  against  the  legal 
representative,  it  would  be  otherwise  in  case  of  a  gift  inUr 
ritos, —  Wildish  rt  Fo%der,  5  Times,  i.  R.  IIS ;  Farman  rs. 
Smith  ;  re  Dillon  Duffin  rs  Duffin,  supnu  And  this  may  be 
valid  although  the  receipt  is  expressed  to  be  not  transferable, 
—Cassidy  rs.  Belfast  Banking  Company,  ^2  Z.  K,  Ir,  68,  Ex.  2>. 
The  question  in  this  case  is  whether  the  e\*idence  and  circum- 
stances have  disclosed  satisfactorily  to  the  court,  that  there 
was  a  valid  gift  by  way  of  donatio  mortis  causa  of  the  Union 
Bank  deposit  receipt  to  the  defendant,  or  to  her  and  her  hus- 
band. 

Upon  this  subject  it  is  not  necessary  that  I  should  repeat  the 
several  dicta  of  the  courts,  which  were  fully  inquired  into  and 
quoted  in  the  judgment  of  this  court  in  the  estate  of  Murphy, 
1SS8,  but  as  applicable  to  this  case,  where  the  daim  is  prefer- 
red upon  the  unsupported  testimony  of  interested  parties.  I 
think  it  advisable  to  sum  up  the  principles  as  r^irds  proof 
upon  which  the  courts  act  in  arriving  at  a  decision  to  establish 
such  a  gift,  viz :  "  It  must  be  by  evidence  of  the  clearest  and 
most  unequivocable  character;  the  burden  of  proof  is  neces- 
sarily cast  on  the  donee  in  the  first  instance.  So  many  oppor- 
tunities and  such  strong  temptations  present  themselves  to 
unscrupulous  persons  to  pretend  death -bed  donations,  that 
there  is  a  danger  of  having  an  entirely  fabricated  case  set  up." 
—15  Moore,  RCC.  216,  and  2  Swans,  200,  All  the  minutia  of 
such  transactions  are  to  be  e3Lamined,  the  effect  depends  upon 
every  word  and  minute  act.  And  in  the  same  case,  "  To  prove 
the  facts  of  donation,  the  authorities  appear  not  to  require  a 
plurality  of  witnesses,  but  only  that  the  proof  be  satisfactory." 
These  with  other  cases  on  similar  points  will  be  found  in  the 
same  judgment  In  the  more  recent  decisions,  for  instance,  rt 
Famian  svpra,  which  was  also  a  question  of  the  validity  of  the 
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validity  of  a  gift  of  a  bank  deposit  receipt,  Mr.  Justice  North 
said,  '*  It  was  not  necessary  that  the  evidence  of  an  interested 
party  should  be  corroborated  if  the  court  considered  it  trust* 
worthy,  the  court  would  look  closely  if  uncorroborated  ";  but  in 
that  case  I  may  observe  there  was  the  handwriting  of  the  de- 
ceased donor  on  the  back  of  the  receipt,  and  it  was  admitted 
the  evidence  of  the  widow  (the  donee)  was  honest.  In  re  Dillon 
supra,  on  appeal  February  14,  1890,  which  was  also  a  claim  of 
a  bank  deposit  receipt  doryttio  mortis  causa,  it  contained  a  state- 
ment, "this  deposit  receipt  is  not  transferable."  Strange  to 
say,  this  was  the  first  case  before  a  court  of  appeal  upon  the 
question  of  the  validity  of  such  a  document  as  a  gift  donatio 
mortis  causa.  The  only  witness  was  the  donee,  who  was  sister- 
in-law  and  executrix  of  the  will  of  the  donor;  there  was  a 
cheque  on  the  back  of  the  receipt  which  was  filled  up  by  him 
payable  to  the  bearer  in  his  own  handwriting,  which  he  stamp- 
ed and  signed  his  name  across  the  stamp ;  gave  it  to  the  donee 
for  herself,  who  put  and  kept  it  in  her  pocket  until  donor's 
death.  The  court  had  no  doubt  that  the  deceased  intended  to 
make  a  present  of  the  note  to  Miss  Duflell  (donee)  in  the  event 
of  his  dying,  and  thought  if  any  corrohonxtiou  were  necessary, 
her  story  was  strongly  corroborated  by  the  signature  of  the 
deceased  on  the  note.  Also  held  a  deposit  receipt  could  be  the 
subject  of  a  donatio  mortis  causa ;  and  upon  the  authority  of 
Lord  Eldon  in  Dufficld  v.  Elves,  1  Bli,  X.  S,  oJO,  if  anything 
were  wanted  to  complete  the  title,  the  douce  could  call  upon 
the  representative  of  the  donor  to  complete  it. — Lords  Justices 
Cotton,  Lindley,  and  Lopes, 

In  the  answer  of  the  defendant  to  the  bill  of  complaint,  she 
first  says,  when  the  deceased  spoke  to  her  alone  of  the  money, 
'•  Whatever  I  have  in  the  Bank  is  for  you  and  Robert" ;  and 
afterwards,  when  the  latter  was  called  up  to  the  bed-room, 
"  The  deceased,  while  still  holding  the  receipt  in  his  hand,  said 
to  the  said  Robert  O'Keefe  that  he  was  giving  that  deposit  to 
Anne  (meaning  defendant),  and  what  was  in  it  was  to  be  hers," 
and  he  then  handed  it  to  her  saying  to  her, ''  If  I  die  all  that  is 
in  that  paper  is  yours."  In  her  sworn  testimony  throughout 
she  states  the  money  in  the  deposit  receipt  was  given  to  her 
and  her  husband,  and  he  also  stated,  although  he  did  not  know 
what  the  paper  was  of  which  deceased  said  "  It  was  for  Anne 
and  you,"  (meaning  himself.)  Again  in  her  answer  there  is  not 
a  word  about  the  deceased  forbidding  her  to  give  a  penny  of 
the  money  to  Mary  Leahy  or  her  belonging?,  nor  is  there  in  her 

KR 
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petition  under  the  Trustees'  Act,  this  first  crops  up  in  her's  and 
her  husband's  examination  before  the  master.  If  the  deceased 
ever  said  so,  I  must  say  the  defendant  has  rigidly  observed  any 
such  direction.  Besides  the  sworn-to  statements  of  the  defen- 
dant, when  all  the  circumstances  must  have  been  fresh  in  her 
recollection,  is  so  incompatible  with  this  claim  as  to  render 
her  testimony,  in  my  opinion,  to  say  the  least,  altogether  un- 
satisfactory and  un  trust  wort  liy.  It  appears  by  the  records  of 
the  court  that  a  few  days  after  the  death  of  her  l>i other,  she,  the 
defendant,  presented  a  petition  to  the  court,  in  which  s!ie  stated 
the  death  of  Michael,  intestiite,  on  the  2nd  September,  ISvSS; 
that  he  left  him  surviving  as  only  next-of-kin  hei-self  and  the 
children  of  a  <lecfastMl  brother;  that  he  was  possessed  of  jyroprrt)/ 
at  the  time  of  /./s  duith  tfthr  probable  valve  of  fourteen  hnuflnJ 
and  sidy  dollnrs  within  the  jurisdiction  of  this  court;  and  to 
the  account  which  she  rendered  and  on  file  before  this  claim 
was  started,  she  gave  credit  to  the  estate  "  By  amount  drawn 
from  the  Union  Bank,  SI, 457,"  and  solemnly  pledged  her  oath 
that  it  was  a  just  and  true  inventory  of  the  goods,  chattels, 
rights,  credits,  lands,  tenements,  and  effects,  which  were  of  the 
said  Michal  Leahy,  deceiised,  at  the  time  of  his  death,  and  vhkh 
hotr  come  to  her  hands  to  be  administered^iiic. 

Courts  and  judges  cannot  be  too  careful  in  closely  investigat- 
ing every  circumstance  connected  with  claims  preferred  fix)m 
alleged  gifts  of  this  kind,  lacking,  as  they  do,  all  the  formalities 
and  safe  guards  which  the  law  throws  around  wills,  and  creating 
strong  temptation  to  fraud  and  perjury.  It  would  be  ditiicult 
to  find  a  case  that  could  better  illustrate  the  propriety  of  this 
caution  than  the  present. 

The  validity  cf  a  donatio  mortis  causa  is  a  question  of  law, 
and  having  regard  to  the  facts  and  circumstiinces,  we  are  clearly 
of  opinion  that  the  plaintiff*,  as  representing  her  children,  is 
entitled  to  the  judgment  of  the  court  with  costs.  The  eilcct 
of  which  is  that  the  defendant  administratrix  is  bound  justly  to 
account  with  and  pay  over  to  her  co-next  of  kin  their  ix\spec- 
ti\  e  sliares  of  the  estiite  of  the  deceased  Michael  Leahy,  as  the 
]aw  has  provided  in  cases  of  intestacy. 

Mr,  F.  MojTis,  for  plaintiff. 
Mr,  Kt/d.  Q.  C,  for  defendant. 
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1891,  J/ffy.     Little,  J.;  Carter,  C.J. 

C'Oitracf — Viiiti  and  cuittbie — Xon-<>b:ferrKince  »/  cowlitioHs — Damage  by  tertfu'na- 
twn—Pojft  OMce  Act — Count  met  i«»n  of. 

Tlie  plaintiff  tutered  iuto  au  Ji^freenieut  in  the  year  .v.D.  188*5  as  a  iiiail-canier, 
at  a  yenrly  hiring,  terniiuahle  by  thnft*  months  notice.  In  18S9  an  agreenieut 
for  the  !«inie  service  was  entereil  into  )>et\veen  tlie  [tartie.s  for  fonr  years,  ler- 
iniu.JjK*  hy  t\u-  ilefentlaut  in  the  s;i!iie  way  if  the  plaintiff  iliil  not  satisfactorily 
|>erforni  the  ^erviio.  In  the  following  year  without  any  canse  assigi.ed.  the 
rontrait  was  terminated.  In  an  action  for  damages  for  dismissal  and  termina- 
tion of  tontnu't,  the  defendant  Net  up  .'is  a  defence,  that  the  coLtnn-t  was  void 
.and  voitlable  for  non-observance  by  the  defen«Unt  of  condition  of  Post  Olhce 
Act.  such  as  pul»lic  notice  for  tender,  &.*.,  ifcc. 

iff fff— That  whilst  in  all  such  contnwts  the  tenns  of  the  statute  ought  to  Ik; 
observeil,  yet  as  in  this  cise  the  non-obser>'ance  was  not  the  plaintiff's,  and 
as  dam.iire  was  sustainetl  the  plaintiff  was  entitled  to  comiHjnsiition. 

The  grounds  on  which  the  parties  support  their  respective 
contentions  in  these  proceedings  are  contined  iiece.ssiirily  to  very 
narrow  limits  From  the  record  and  the  ai-guments  of  counsel 
before  the  court  it  appeared  that  the  plain tifl",  in  the  month  of 
March,  18SG,  entered  into  a  contract  with  the  postmaster  gene- 
ral, wherel»y,  in  consideration  of  the  sum  of  S800  per  annum  to 
be  paid  him,  he  contracted  to  carry  and  convey  the  mails  and 
mail  l>ags  to  and  from  Brigus  and  the  Ilailway  station  near  that 
place :  the  contract  was  to  ccmtinue  from  year  to  year,  termi- 
nable by  either  party  at  the  end  of  the  year  by  a  three  months' 
notice.  During  the  continuauc:"  of  this  contract  the  parties 
apj>ear  to  have  further  agreed  in  the  month  of  l)eceml)er,  1S80, 
for  a  continuance  of  the  service  for  a  period  of  four  years  for 
the  Siime  annual  remuneration,  terminable  at  any  time  upon  a 
three  months*  notice,  &c. ;  provided  the  plaintiff  did  not  satis- 
factorily carry  out  the  service  In  the  month  of  February, 
1890,  the  plaintiff  received  notice  from  the  postmaster  general 
that  the  contract  would  not  be  continued  after  the  olst  day  of 
March  then  next  ensuing. 

He  fulfilled  his  obligations  under  the  agreement,  and,  being 
willing  to  abide  by  its  terms,  seeks  compensation  or  damages 
for  his  dismis.sal  and  the  termination  of  the  contract  by  and  on 
the  part  of  the  defendant  government. 

Against  this  claim  the  grounds  of  defence  set  out  in  the 
answer  were  ably  urged  by  Mr.  Johnson  at  the  argument  He 
contended  this  contract  was  not  only  voidable  but  void  ah  initio, 
because  of  the  admitted  non-observance  of  the  conditions  ex- 
pressly imposed  and  prescribed  by  the  43rd  section  of  the  Post 
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Office  Act,  authoriziDg  and  enabling  the  postmaster  general  to 
make  and  enter  into  this  class  of  contract. 

Having  given  due  consideration  to  the  facts  set  out  of  record 
and  to  the  construction  (under  the  authorities)  to  be  applied  to 
the  language  of  the  section  of  the  statute  on  which  the  defence 
rests,  T  consider  the  plaintiff"  clearly  entitled  to  the  judgment 
of  the  court  in  his  favour. 

On  reference  to  ti.e  43rd  section,  at  page  342  of  the  consoli- 
dated statutes,  it  will  be  found  to  provide  that  before  entering 
into  any  contract  for  the  carriage  of  mails  the  postmaster  gene- 
ral shall  cause  printed  notices  for  tenders  to  be  posted,  &c.,  in 
the  town  or  settlement  nearest  the  place  where  the  service  is 
to  be  performed,  &c. ;  on  receipt  of  tender  they  are  to  be  sub- 
mitted, &c.,  to  the  Governor  in  Council,  &c. ;  the  one  approved 
of,  &c.,  shall  be  returned  to  the  postmaster  genemi,  who  shall 
enter  into  the  contract  acoordingly,  &c  :  provided  that  the 
lowest  tender  with  sufficient  security  shall  be  accepted,  unless 
considered  unreasonable,  or  that  the  Governor  in  council  shall 
deem  it  to  the  advanttxge  of  the  public  interest  to  accept  any 
other. 

It  appears  these  conditions  were  not  at  all  times  observed, 
certainly  not  in  this  instance,  nor  in  relation  to  the  contract 
subsequently  entered  in  by  the  defendant  government,  and  the 
party  now  performing  the  duties  of  the  service  in  question. 

It  may  also  be  observed  that  the  exception  to  the  legality  of 
this  contract  was  taken  some  four  years  after  the  contractual 
obligations  had  been  entered  into  and,  up  to  that  time,  admit- 
tedly satisfactorily  performed  by  the  plaintiff! 

However,  we  have  now  to  determine  whether  under  the 
authorities  and  the  rules  of  construction  of  statutes  this  section 
is  to  be  construed  as  imperative  and  obligatory  in  its  terms, 
and  that  contracts  made  in  contravention  of  its  conditions  are 
to  be  regarded  as  null  and  void. 

We  find  it  laid  down  in  the  case  of  Fearce  vs.  Maurice,  ;?  Ad. 
and  JS.,  p  96,  "  That  a  clause  is  directory  where  the  provisions 
contain  mere  matter  of  direction  and  no  more,  but  not  so  when 
they  are  followed  by  words  of  prohibition." 

Again,  that  express  words  or  necessary  implication  are  needed 
to  cut  down,  abridge,  restrain  or  avoid  the  terms  of  any  written 
instrument. 

The  distinction  between  directory  and  imperative  statutes  is 
understood  to  be,  that  a  clause  is  directory  where  the  provisions 
contain  mere  matter  of  direction,  but  when  it  is  further  stated 
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that  anything  done  contrary  to  such  provisions  shall  be  null 
and  void,  then  the  clause  is  imperative,  direct  and  absolute, — 
WUherforce  on  Statutes,  p.  205.  Where  the  statute  directs  that 
things  shall  be  done  in  a  particular  manner,  it  is  usually  con- 
sidered as  directory,  unless  n^ative  words  are  used,  or  other 
words  showing  an  intention  to  treat  the  manner  of  performance 
as  essential  to  the  validity  of  the  act. 

And  in  Mcuncell  on  Statutes,  at  pages  330  and  331,  the  dis- 
tinction is  pointed  out  between  statutes  creating  public  duties 
and  those  conferring  private  rights  in  general ;  the  provisions 
of  the  former  are  directory  and  the  latter  imperative. 

On  reference,  therefore,  to  the  section  of  the  act  in  question, 
it  is  found  to  contain  mere  matter  of  direction  followed  by  no 
words  of  prohibition,  nor  by  implication  does  its  language  in 
any  sense  tend  to  make  void  or  render  illegal  contracts  or  agree- 
ments entered  into  in  a  manner  contrary  to  such  directions ; 
there  are  no  negative  words  supporting  the  position  assumed 
on  the  part  of  the  defendant  government. 

The  terms  are  clearly  directory  and  must  be  held  to  be  so, 
and  not  imperative;  consequently  the  non-observance  on  the 
part  of  this  official  of  the  directions  contained  in  the  section 
does  not  invalidate  the  contract  so  entered  into  by  him  with 
the  plaintiff. 

The  plaintiff,  therefore,  is  entitled  to  recover  compensation 
or  damages  for  the  breach  of  this  contract,  or  rather  for  the 
refusal  of  the  defendant  government  to  fulfill  its  terms  and  con- 
ditions. 

The  matter  is  then  reduced  to  a  question  of  damages,  and  as 
the  agreement  was  terminable  on  a  three  months  notice,  and 
in  view  of  the  evidence  bearing  on  this  part  of  the  case,  I  con- 
sider under  all  the  circumstances  the  plaintiff  is  entitled  to  a 
judgment  in  his  favor  for  two  hundred  dollars  with  the  costs 
of  these  proceedings. 


Hon.  Sir  F.  B.  T.  Caktek,  C.J.: 

Having  carefully  considered  the  evidence  and  arguments  in 
this  action,  I  am  of  opinion  the  plaintiff  is  entitled  to  judguient. 

Under  the  decisions,  I  regard  the  language  of  the  43rd  section 
of  the  Poet  Office  Act  as  directory  and  not  imperative,  in  the 
absence  of  any  prohibitory  words  express  or  implied. 

The  defendant  Goverment  in  March,  1890,  during  the  cur- 
rency of  pliiintifif's  agreement  entered  into  another  for  the  per- 
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formance  of  the  same  service  without  advertisement  or  tender, 
and  the  statute  does  not  limit  the  period.  There  is  no  charge 
made  against  the  plaintiff  of  the  improper  performance  of  his 
contract,  and  the  alleged  illegality  is  for  the  non-observance  by 
the  defendant  Government  of  the  prescribed  directions,  and  not 
that  of  the  plaintiff.  On  the  surface  it  appears  strange  and  in- 
consistent that  illegality  should  be  urged  against  the  plaintiff's 
contract,  while  the  same  course  was  followed  as  regards  another 
contractor.  The  plaintiff  did  what  the  stiitute  requires  of  him, 
by  giving  bond  with  sureties  for  the  faithful  performance  of  the 
work.  While  I  think  in  all  such  contracts  the  terms  of  the 
statute  ought  to  be  observed  in  the  public  interests,  yet  this 
was  not  the  neglect  of  the  plaintiff;  and  as  he  has  shewn  dam- 
age from  the  defendant  Government  aiuselessly  in  law  termi- 
nating the  contract,  he  should  receive  compensation  for  his  loss. 
Considering  all  the  circumstances,  I  think  the  plaintiff  should 
receive  two  hundred  dollars  with  costs  of  suit,  and  adjudge  ac- 
cordingly. 

Sir  J,  S,  Winter,  Q.  C,  for  plaintiff. 
Mr,  Johnson  for  defendant. 


PITTS  V.  O'DWYER.  et  al. 
1891,  May,    Hox.  Mr.  Justice  Pinsent,  1).  C.  L. 

Revenue — CusUmis'  Management  Ad — Coruftniciion  of— Violation  of— False  reports 
— Seizure  vessel  and  goods — Detention — Fine — Damages, 

The  i)laintiff,  prosecuting  a  trading  voyage  on  the  Labra<lor  and  Newfoundland 
coasts,  was  seized  by  a  customs'  officer  for  making  false  reports,  passing  a  port 
of  entry  having  on  board  dutiable  goods  not  entered,  and  for  other  violations 
of  the  customs'  law.  A  fine  of  $400  was  exaeteil  under  compulsion,  and  goods 
on  board  confiscated.  In  an  action  for  damages  for  wrongful  seizure  the  jury 
found  that  the  law  had  been  violated,  but  that  the  tine  had  been  exacted  under 
compulsion.  The  plaintiff  moved  to  have  the  verdict  on  the  law  issues  entered 
for  him,  and  the  defendant  on  the  main  issues  as  well  as  on  the  finding  in  favor 
of  plaintiff.  Tlie  plaintiff  relied  on  the  g^unds,  (a)  no  im{>ortatiou  ;  fh)  no 
authority  to  seize ;  (c)  no  right  on  Labrador  to  seize  more  goods  than  sufficient 
to  pay  duty  on  cargo  not  entered  ;  (dj  that  there  was  an  appropriation  with- 
out  an  adjudication. 

Held— {I)  Tliere  was  an  imiwrtation  contemplated  bv  the  Act  that  is  "  a  bringing 
in  of  goods  "  ;  (2)  that  the  officer,  being  a  tide-waiter  for  the  colony  and  acting 
under  official  instructions,  had  power  to  ftiie.    His  power  is  not  limited  to  the 
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preciuct  to  which  he  is  uominated ;  (3)  the  whole  of  the  Customs*  Managemeut 
Act  applies  to  Labrador  in  addition  to  the  sections  specially  applying  to  that 
dependency ;  (4)  plaintiff  lost  all  right  to  possession  of  goods  as  soon  as  they 
became  subject  to  forfeiture ;  (5)  the  fine  cannot  be  allowed  as  it  was  not 
voluntary  or  free. 

The  plaintiflf  in  this  action  claims  damages  for  the  wrongful 
seizure  and  detention  of  the  schooner  Sunrise,  and  of  certain 
goods  forming  the  cargo  of  that  vessel.  He  also  claims  to  re- 
cover a  sura  of  four  hundred  dollars  which  the  defendants  are 
said  to  have  unlawfully  compelled  him  to  pay. 

The  defendants  are  sued  for  alleged  wrongful  acts  committed 
in  their  capacities  as  officers  of  customs,  the  first  as  Receiver 
General,  the  head  of  the  customs'  department,  the  second  as  a 
preventive  officer  and  tide-waiter,  in  the  same  department. 

The  plaintiff's  case  is  that  he  was  the  charterer  of  the  Sunrise 
for  the  prosecution  of  a  trading  voyage  upon  the  coasts  of 
Canada  and  Newfoundland,  particularly  at  Labrador  (which 
belongs  partly  to  the  Dominion  and  partly  to  this  colony); 
that  he  left  Halifax,  N.  S.,  in  the  Dominion  of  Canada,  in  May 
last  to  prosecute  that  adventure. 

He  states  that  he  received  from  the  collector  of  customs  at 
Halifax  two  clearances — one  of  goods  taken  out  of  bond  there, 
the  other  of  goods  purchased  there  by  the  plaintiff  in  the  ordi- 
nary way.  The  first-named  goods  he  cleared  for  Flower's  Cove, 
on  the  west  coast  of  Newfoundland  via  Esquimaux  Point,  on 
Canadian  Labrador;  the  second  for  Esquimaux  Point  itself. 
The  plaintiff  sailed  for  the  last-named  place,  and  there,  as  he 
states,  entered  all  his  goods,  the  collector  there  keeping  the 
clearance  of  the  goods  which  had  not  been  taken  out  of  bond. 
There,  it  need  hardly  be  said,  the  plaintiff  had  no  duties  to  pay. 

The  plaintiff  then  called  and  traded  at  several  Canadian 
Labrador  ports,  and  next  entered  (not  Flower's  Cove),  but 
Blanc  Sablon,  on  the  coast  of  Newfoundand-Labrador.  Here 
he  entered  with  the  sub-collector  (Mr.  Cormack)  only  those 
goods  which  had  been  taken  out  of  bond  in  Halifax,  described 
in  his  only  remaining  clearance,  with  the  addition  of  a  small 
quantity  of  other  goods,  but  not  including  salt  or  casks,  and 
not  including  the  great  bulk  of  his  cargo.  He  states  (which  it 
will  be  seen  is  totally  denied)  that  he  informed  Mr.  Cormack, 
the  collector,  that  he  had  a  lot  of  goods  besides,  which  he  in- 
tended taking  back  to  Canada ;  and  that  this  collector  informed 
him  that  he  should  not  be  molested  by  the  custom  house  officers 
in  the  Straits  of  Belle  Isle. 
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The  plaintiff  then  proceeded  to  Forteau,  Labrador-Newfound- 
land, a  port  close  to  Blanc  Sablon,  and  there  he  states  he  sold 
to  the  people  $130  worth  of  goods,  because  he  found  them  in  a 
destitute  condition. 

The  next  day  the  defendant,  Kelly,  who  was  in  the  employ- 
ment of  the  Newfoundland  government  as  a  customs'  detective, 
boarded  the  plaintiff's  vessel  at  Forteau. 

The  plaintifi  admits  that  he  then  informed  this  defendant 
that  he  had  only  entered  at  Blanc  Sablon  all  the  goods  which 
were  not  intended  to  go  back  to  Canada,  and  that  he  had  given- 
no  bond  regarding  them ;  that  Kelly  then  said  he  (the  plaintiff) 
whould  have  to  proceed  to  Bonne  Bay  (a  near  port  of  entry  on 
the  west  coast  of  Newfoundland  with  which  there  is  telegraphic 
communication  with  St.  John's) ;  that  he  (plaintiff)  wanted  ta 
settle  the  matter  with  Kelly  there  (at  Forteau),  but  the  latter 
declined  to  do  so,  and  they  then  proceeded  with  the  vessel  and 
cargo  to  Bonne  Bay.  At  that  port  telegraphing  took  place,  to 
which  particular  reference  will  be  made  by  me  hereafter ;  and 
after  two  or  three  days,  an  ofiQcer  being  left  on  board  the  ship 
in  the  meantime,  Kelly  came  alongside  and  said  that  he  had 
"  orders  to  confiscate  the  cargo." 

The  cargo  was  then  unladen  and  landed  with  the  exception 
of  some  goods  which  corresponded  with  the  entry  at  Blanc 
Sablon. 

After  this  Kelly  informed  the  plaintiff  that  he  Wiis  fined 
$400,  without  payment  of  which  he  could  not  release  his  ves- 
sel. The  plaintiff,  after  some  demur,  paid  this  sum  to  Kelly, 
taking  a  receipt  for  it,  and  the  vessel  was  released  on  the  5th 
July,  and  returned  to  Halifax. 

The  plaintiff  claims  that  in  consequence  of  these  proceedings 
he  had  to  abandon  his  trading  voyage ;  that  he  had  paid  S675 
for  the  charter  of  the  vessel,  and  that  he  lost  the  value  of  goods 
he  had  sold  at  Labrador,  and  which  he  would  probably  have 
been  paid  for  if  he  had  prosecuted  his  intended  voyage ;  that 
his  nett  profit  would  have  been  $1,000,  and  that  the  vahie  of 
the  goods  seized  was  $2,512. 

The  plaintiff,  in  his  examination,  admits  that  he  had  on  board 
150  to  160  barrels,  some  of  them  containing  salt,  and  that  the 
total  value  of  the  goods  taken  out  of  bond  was  only  $360. 

The  plaintiff's  evidence  was  taken  before  an  examiner,  and 
exhibits  the  most  reprehensible  and  suspicious  conduct  upon 
his  part  in  absolutely  refusing  on  cross-examination  to  answer 
reasonable  questions  which  were  put  to  him. 
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The  plaintiff's  case  was  fortified  by  the  testimony  of  his 
mate,  who  was  also  the  owner  of  the  ship  Sunrise,  and  by  the 
evidence  of  a  number  of  persons  examined  under  commission 
in  Halifax,  directed  to  proof  of  a  usage  existing,  as  they  allege,, 
for  many  years  to  which  they  were  parties,  and  to  which  they 
also  say  Newfoundland  customs'  officers  were  consenting,  of 
reporting  and  entering  only  those  goods  alleged  to  be  intended 
for  sale  on  coasts  belonging  to  Newfoundland. 

It  will  be,  in  my  judgment,  wholly  unnecessary  to  spend  any 
time  in  discussing  the  evidence  of  these  Halifax  traders.  It 
simply  goes  to  shew,  so  far  as  it  is  worth  anything,  that  a  sys- 
tem had  existed  which  should  never  have  been  tolerated ;  a 
practice  which  should  at  the  first  opportunity  be  suppressed  ^ 
one  to  which  the  maxim  malus  ttsus  abolendtis  est  is  of  the  most 
emphatic  application. 

At  the  close  of  the  plaintiff's  case  counsel  for  the  defendants 
moved  for  a  non-suit,  or  rather,  to  put  it  consistently  with  the 
present  practice,  moved  for  the  dismissal  of  the  action,  and  for 
the  entry  of  judgment  for  the  defendants  upon  various  grounds, 
which  will  be  the  subject  of  discussion  in  this  judgment. 

I  reserved  the  points  and  left  the  defendants  to  go  to  the 
jury,  and  they  on  their  part  produced  in  evidence  Mr.  Cormack, 
the  sub-collector  at  Blanc  Sablon.  This  witness  states  that  to 
him  the  plaintiff  produced  his  Halifax  clearance  of  goods  taken 
out  of  bond,  and  gave  him  a  memorandum  of  the  goods  he  re- 
ported for  entry,  and  for  these  he  (Cormack)  gave  the  plaintiff 
a  clearance. 

In  reply  to  the  question  from  the  plaintiff  whether  that 
clearance  would  free  him,  Cormack  said  that  certainly  it  would 
if  he  had  nothing  else  on  board  and  had  made  a  true  entry ; 
and  the  plaintiff  paid  him  as  duty  $63.S3. 

On  cross-examination  this  witness  admitted  that  he  never 
took  a  report  or  required  one  to  be  signed  in  a  regular  form, 
but  that  if  a  ship-master  reported  that  he  had  goods  on  board 
for  Canada  he  would  have  put  them  in  bond  until  his  return ; 
and  he  adds,  "  those  who  swear  that  I  gave  them  permission  to 
take  their  goods  to  Canada  without  reporting  swear  falsely. 
He  (plaintiff)  led  me  to  believe  it  was  his  whole  cargo,  and  on 
that  understanding  I  gave  him  the  clearance." 

The  defendant  Kelly,  who  is  next  examined,  puts  in  his  com- 
mission as  a  preventive  officer  for  *'  the  north-west  coast  of  this 
island,"  and  deposes  that  he  was  also  acting  under  verbal  in- 
structions from  the  Receiver  General,  and  was,  moreover,  a 
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tide-waiter  for  the  colony  generally.  He  states  that  his  in- 
structions for  watching  ships  covered  as  far  north  as  Henley 
Harbor  on  the  Labrador  side  and  Cape  Norman  on  the  New- 
foundland side  of  the  Straits  of  Belle  Isle.  On  the  27th  of 
June  he  went  into  Forteau,  within  those  limits  on  the  Labra- 
dor coast,  and  found  four  or  five  boats  alongside  the  Sunrise 
with  a  quantity  of  goods  in  them,  laden  from  on  board  that 
vessel,  such  as  flour,  salmon  barrels  with  salt,  molasses,  pork 
and  beef.  The  hatches  of  the  vessel  were  off  and  her  deck  full 
of  provisions  fore  and  aft.  The  mate  was  opening  barrels  of 
pork,  and  there  was  a  regular  shop  in  the  cabin,  full  of  drapery 
and  other  goods. 

The  plaintiff  produced  his  cleiimnce  which,  he  stated,  covered 
everything  except  a  few  articles  for  the  Dominion  not  reported. 
This  witness  remarked,  "  A  man  is  bound  to  report  everything," 
to  which  the  plaintiff  replied  that  he  knew  that,  but  he  had 
forgotten  it,  adding  that  he  would  do  no  more  trade  until  the 
matter  was  settled. 

The  plaintiff  then  made  out  a  new  list  of  goods  for  entry, 
and  the  witness  inquired  of  him  how  it  was  that  many  articles 
(which  he  named)  that  were  necessary  for  Newfoundland  waters 
did  not  appear  on  this  list.  To  this  the  plaintiff  replied  that  he 
was  in  the  habit  of  entering  only  the  goods  he  had  taken  out  of 
bond.  Kelly  asked  him  if  he  expected  to  get  a  load  of  salmon 
for  what  he  had  entered.  This  witness  then  saw  him  alter  a 
list  of  goods  he  had,  e.g.,  by  substituting  100  barrels  of  flour 
for  135,  and  one  barrel  of  sugar  for  two  barrels,  and  he  handed 
to  witness  the  altered  list,  which  he  said  contained  the  few 
things  he  forgot  to  enter  at  Blanc  Sablon. 

Upon  further  questioning  the  plaintiff  yet  added  to  the  list, 
dry  goods,  boots  and  shoes,  salmon  barrels  and  salt,  oil-clothes 
and  twine,  and  begged  the  witness  to  accept  this  now  again 
amended  list  as  a  due  entry,  to  accept  the  duties,  and  not  make 
a  victim  of  him.  He  refused  to  say  what  duties  he  had  paid  at 
Blanc  Sablon,  and  offered  to  inform  the  witness  of  other  Cana- 
dian traders  who  had  done  the  same  as  he  had. 

The  witness  informed  him  that  the  matter  was  too  serious  a 
one  for  him  to  deal  wath,  and  advised  him  to  proceed  to  Bonne 
Bay  where  he  could  communicate  with  the  government  The 
plaintiff  remarked  that  he  feared  it  would  cost  him  83;000. 
The  result  was  that  the  plaintiff's  mate  and  crew  stowed  away 
the  goods  again,  and,  with  the  aid  of  some  of  Kelly's  crew,  they 
weighed  anchor  and  proceeded  to  Bonne  Bay. 
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In  the  meantime  a  customs*  schooner  (the  Garlaml)  had 
sailed  to  Blanc  Sablon  to  get  the  original  entry,  and  she  joined 
the  Sunrise  afterwards  at  Bonne  Bay.  The  proceedings  and 
result  there  were  substantially  the  same  as  they  have  been 
related  by  Pitts, — all  the  goods  not  reported  were  seized  and 
unladen. 

Plaintiff  likewise  paid  the  fine  of  8400,  and,  as  a  significant 
fact  connected  with  that  payment,  he  appears  to  have  made  it 
half  in  Newfoundland  money,  upon  which  Kelly  remarked  that 
he  must  have  been  doing  a  good  Newfoundland  business.  On 
cross-examination  Kelly  denies  that  he  seized  the  vessel,  but 
he  took  possession  of  the  vessel  and  detained  her  until  the 
truth  was  found  out,  and  that  at  Forteau  he  accused  the  plain- 
tiff of  violating  the  10th  and  11th  sections  of  the  Customs' 
Management  Act,  but  he  does  not  remember  mentioning  then 
the  109th  section.  The  goods  were  brought  on  to  St.  John's 
and  sold  by  the  customs.  The  quantity  seized  and  sold  proved 
to  be  double  the  amount  which  the  plaintiff  admitted  at  For- 
teau he  had  not  entered. 

The  evidence  of  Kelly  is,  in  a  general  way,  confirmed  by  the 
master  of  the  cutter  Garland,  a  revenue  cruiser. 

The  defendant  (O'Dwyer,  Receiver  General),  was  called,  and 
swore  that  Kelly  was  last  year  one  of  the  customs'  ofticers  on 
the  Labrador  and  Newfoundland  coasts;  that  upon  receiving 
information  from  him,  he  held  a  meeting  of  the  Board  of 
Revenue,  the  result  of  which  was  communicated  by  telegraph. 
The  goods  were  ordered  to  be  confiscated,  and  the  plaintiff  was 
fined  8400  for  breach  of  the  10th  section  of  the  Customs'  Man- 
agement Act.  He  admits  that  his  orders  were,  if  the  fine  was 
not  paid  not  to  let  the  vessel  go.  The  goods  were  confiscated 
and  sold  according  to  the  practice  which  had  always  prevailed 
in  his  department. 

The  telegrams  put  in  evidence  were  the  following : — 

[Copy.] 

Bonne  Bay,  June  28th,  1890. 
To  Hon,  Receiver  General : — 

Schooner  Sunrise,  with  general  cargo  on  board,  entered  at  Blanc  Sablon ; 
paid  sixty  dollars  duty.  I  seized  schooner  at  Forteau,  and  brought  her  to 
this  port.  Found  on  board  one  hundred  barrels  flour,  six  puns,  molasses, 
i*even  bbls.  bread,  one  box  tobacco,  five  half-chests  tea,  quantity  dry  good?, 
leatherware,  and  many  other  articles  on  which  duty  was  not  paid  ;  await- 
ing instructions. 

WM.  KELLY. 
Beceipted  for  by 

R.  H.  O'DWYEB. 
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[Copy.] 

Bonne  Bat,  June  28th,  1890. 
To  Htm,  IL  O'Dicyer:— 

Entered  at  Blanc  Sablon  ;  collector  iufuruied  me  would  not  be  molested. 
Trade  largely  on  Canada  side  ;  intended  to  bring  lot  of  return  cargo  back, 

JOHN  W.  PITTS. 
Receipted  for  by 

R.  H.  O'DWYER. 


[Copy.] 

Bonne  Bay,  June  3(>rH,  1890. 
To  Hm.  R.  O'Dwyer:^ 

Officer  Kelly  boarded  my  vessel  at  Forteau,  where  I  was  doin^  a  legiti- 
mate business,*  selling  only  goods  on  which  duty  had  been  paia.  Kelly 
prevailed  on  me  to  proceed  Bonne  Bay  and  pay  duties  on  entire  cargo^ 
with  view  extending  my  voyage  north  after  reaching  here.  I  fear  he  has 
misi'epresented  the  case  to  government,  and  endeavouring  to  make  case 
wilful  violation  of  customs,  thereby  securing  to  himself  coveted  prize.  All 
I  want  justice  done  me. 


Receipted  for  by 

M.  0.  Farrell. 


JOHN  W.  PITFS. 


June  90th,  1890. 


[Copy.] 

To  William  Kelly ^  H.  M,  Custom*^  Bonne  Bay : — 

All  goods  not  reported  by  schooner  Sunrise  you  will  confiscate,  and 
place  same  in  charge  sub-collector,  Bonne  Bay,  to  my  oixler.  You  caa 
release  that  vessel  on  payment  of  fine  of  four  hundred  dollars  in  cash. 
A.nswer 

RECEIVER  GENERAL,  St.  John's. 


[Copy.] 

Bonne  Bay,  July  Ist,  1890. 
To  Hon,  Receiver  General : — 

Have  possession  of  a  large  quantity  goods  ex  Sunrise.  Fine  paid  ; 
schooner  released. 

AVM.  KELLY. 
Receipted  for  by 

Mary  Harrioan. 

This  was  in  substance  the  evidence  on  both  sides,  which  I 
carefully  reviewed  and  sent  to  the  intelligent  special  ]ury 
which  tried  the  case ;  and  I  put  for  them  in  writing,  at  the 
close  of  my  summing  up,  the  following  directions,  to  which 
they  gave  the  answers  appended : — 
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QUESTIONS  FOR  THE  JURY. 

"  Under  the  whole  evidence,  if  you  find  the  vessel  was  seized  for  viola- 
tion of  section  109,  in  passing  a  port  of  entry,  or  entering  a  port  not  of 
«ntry,  with  goods  subject  to  duty  and  upon  which  duties  had  not  been 
paid  ;  or  if  you  find  the  detention  was  only  the  necessary  consequence  of 
ner  having  goods  on  board  which  were  liable  to  forfeiture,  for  the  purpose 
of  dealing  with  those  goods ;  or  it  the  detention  arose  by  arrangement 
with  the  plaintiff,  or  by  his  own.  act  or  assent  in  view  of  the  difliculties  he 
bad  ci-eated  for  himself  by  violation  of  the  Customs'  Management  Act, 
you  will  find  for  the  defendants  upon  the  fii-st  count." 

Answer  :  "^or  the  defendants" 

"  You  will  say,  in  connection  with  this  charge  and  in  a  separate  answer, 
whether  it  is  true  or  untrue  that  the  collector  at  Blanc  Sablon  gave  the 
plaintiff  permission  to  take  goods  to  Canada  without  reporting  them  ? " 

Answer  :  "  We  believe  it  to  be  untrue." 

"Ui>on  the  second  count  you  will  find  whether  the  sum  of  $400  was 
paid  by  plaintiff  under  compulsion,  or  whether  it  was  voluntarily  paid  in 
lieu  of  penalties  incurred  under  the  Customs'  Management  Act  ana  to  re- 
lieve his  ship  from  lawful  detention  ?  If  paid  upon  compulsion  you  will 
find  for  the  plaintiff  upon  this  count  for  $400  ;  if  otherwise,  you  will  find 
for  the  defendants.  In  determining  this  last  question  you  will  consider 
whether  the  vessel  was  detained  only  as  the  necessary  consequence  of 
having  smuggled  goods  on  board  and  with  reference  only  to  that  offence, 
as,  if  so,  the  threat  not  to  release  the  ship  until  the  fine  was  paid  would  be 
illegal,  as  a  vessel  is  not  liable  to  confiscation  merely  upon  charges  for  vio- 
lation of  any  section  of  the  Customs'  Management  Act,  except  under 
section  109." 

Answer  :  ^^For  the  plaintiffs  having  been  paid  upon  compulsion" 

The  plaintiff  now  seeks  to  have  judgment  entered  for  him 
upon  the  law  of  the  case,  and  upon  or  notwithstanding  these 
findings ;  while  the  defendants  contend  that  they  are  entitled 
to  judgment,  not  only  upon  the  main  issue,  but  also  upon  the 
finding  in  plaintiffs  favor  for  the  $400  fine ;  and  the  parties 
leave  to  the  court,  without  recourse  to  another  jury,  the  deter- 
mination of  matters  of  law  and  fact,  and  the  assessment  of 
damages,  if  necessary. 

At  the  argument  Sir  J.  Winter  for  the  plaintiff,  stated  that 
"  he  raised  no  question  as  to  the  seizure  of  the  schooner,  and 
the  verdict  with  regard  to  her,"  and  claimed  no  damages  now 
on  that  account,  as  the  damages  were  substantially  dependent 
upon  the  question  of  the  legal  or  illegal  seizure  of  the  goods. 

At  the  argument  the  four  positions  taken  on  behalf  of  the 
plaintiff  were :  (1)  That  there  was  no  importation  according  to 
the  meaning  of  the  acts,  the  provisions  of  which  applied  only 
to  goods  brought  in  for  sale  or  consumption  here,  which  those 
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ill  question  in  this  action  had  not  heen,  and  moreover  they 
were  allowed  to  pass  with  the  knowledge  and  consent  of  the 
custom  house  officer  at  Blanc  Sablon ;  (2)  That  the  defendant 
Kelly  liad  no  authority  to  seize  the  sliip  or  goods ;  (3)  That 
there  is  no  right  at  I^ibrador  to  da  more  than  seize  the  goods 
imported,  and  to  dispose  of  sufticient  to  pay  the  duties :  (4)  That 
there  was  an  appropriation  and  convei-sion  of  plaintitt'*s  pro- 
perty by  the  defendants,  in  their  having  declared  the  gootls 
confiscated  without  an  adjudication  Then  as  to  tlie  finding  in 
favor  of  the  plaintiti  for  S400,  the  plaintiff'  siiys  that  the  fact 
was  found  that  the  tine  had  been  paid  under  compulsion,  and 
that  moreover  as  a  matter  of  law,  there  was  an  entire  absence 
of  authority  to  detain  a  ship  for  tlu^  purpose  of  enforcing  the 
payment  of  a  personal  tine  on  the  master;  and  that  there  was 
no  authority  in  the  board  of  revenue  to  inflict  such  a  tine ;  that 
therefore  the  plaintiti*  was  entitled  to  entry  of  judgnient  upmi 
this  count. 

Mr.  Morris  (Acting  Attorney  (ieneial)  and  Mr.  Johnson  for 
the  defendants,  contended  that  this  plaintitf  had  violated  every 
possible  section  of  the  Customs  Management  Act;  that  he  ren- 
dered his  ship,  as  well  as  cargo,  liable  to  seizure  and  forfeiture 
under  the  109th  section  of  the  Customs  Management  Act,  and 
that  the  goods  were  also  so  liable  under  sections  10, 11, 17,  and 
80 ;  and  tliat  the  fine  was  properly  impo.^tjd  and  enforced  under 
the  10th  section,  and  that  its  payment  was  a  voluntary  pay- 
ment and  not  .a  compulsory  one;  that  it  was  at  least  a  payment 
made  of  an  amount  whicli  the  plaintitf  was  bound  to  pay,  and 
that  it  could  not  therefore  be  recovered  back. 

That  as  to  Kelly's  authority  it  was  abundant,  not  only  from 
the  various  positions  he  held  and  the  instructions  he  receive<l, 
but  under  the  general  powers  conferred  by  the  act.  That  tlie 
act  applied  ec^ually  to  Labmdor  and  the  island  of  Xewfound- 
land,  expressly  including  the  "dependencies"  of  the  colony, 
while  at  the  same  time  there  were  some  special  sections  for 
Labrador,  which  were  cumulative  and  intended  to  meet  its 
peculiar  circumstances  at  times  and  seasons  when  there  were 
no  otficers  upon  the  coast,  and  no  accessil)le  custom  liouse  or 
means  of  entry. 

As  to  formal  adjudication  or  condemnation  of  forfeited  goods, 
there  was  no  necessity  to  adopt  such  a  coui-se;  if  they  were 
wrongly  confiscated  an  owner  would  have  the  remedy  by  action 
such  as  the  present  plaintitf  was  now  pursuing ;  and  that  as  h** 
had,  and  has  no  right  of  possession  in  the  goods  in  this  case. 
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he  has  no  right  of  action  by  reason  of  any  disposition  of  them 
by  the  defendants. 

Mr.  Horwood  in  a  cr.rufnl  and  in<»;cnious  argument  replied 
for  the  plaintiff  on  the  whole  case. 

The  first  point  taken  on  behalf  of  the  plaintiff' deserves  little 
or  no  consideration. 

The  iniportiition  contemplated  by  the  act  is  manifestly  to  be 
regarded  in  its  plain,  strict  and  unlimited  sense,  "the  bringing 
in"  of  goods.  Far  from  there  being  uny  express  terms  or  im- 
pHed  conditions  confining  the  obligation  of  report  and  entry 
to  goods  intended  for  sale  or  use  in  this  colony,  every  section 
relating  to  the  question  (the  10th,  by  way  of  example)  requires 
the  fullest  and  most  particular  report  of  all  goods,  "the  marks, 
numbers  and  contents  of  every  package  and  parcel  of  goods  on 
board,"  &c ,  &c, ;  and  there  are  specific  provisions  in  the  act 
with  regard  to  warehousing  and  giving  bond  in  the  case  of  goods 
imported,  but  intended  foi  future  exportation. 

It  would  be  an  unnecessary  waste  of  time  to  discuss  this 
point  further.  Its  untenability  is  obvious.  But  as  a  matter 
of  fact,  it  is  superabundantly  evident  that  the  goods  on  board 
the  Simrise  were  imported  for  sale  within  the  territory  of  this 
colony,  to  any  extent  sale  could  be  made  of  them,  and  had  al- 
ready at  the  time  of  seizure  been  partly  sold. 

With  regard  to  the  other  matter  of  fact  associated  by  the 
plaintiff*  with  this  first  point,  thafof  permission  to  the  custom 
house  oflicer  to  violate  in  so  material  a  feature  the  act  he  was 
appointed  to  enforce,  we  have  the  positive  denial  of  the  sub- 
collector  himself;  and  were  this  not  so,  no  such  alleged  con- 
nivance on  his  part  would  avail  the  plaintiff 

As  to  the  next  point,  that  the  defendant  Kelly  had  no  autho- 
rity to  exercise  the  duties  of  a  custom  house  ofhcer  upon  the 
occiision  in  question,  I  have  no  hesitation  in  holding  that  it 
was  quite  within  the  scope  of  his  duties ;  in  fact  that  it  was 
particularly  his  duty  as  "  preventive  officer  on  the  north  west 
coast  of  this  island  "  to  look  after  smugglers  in  the  Straits  of 
Belle  Isle ;  and  to  take  all  necessary  and  lawful  measures  to 
bring  to  punishment  the  violators  of  the  revenue  laws  of  this 
colony  and  its  dependencies.  Moreover,  he  was  a  tide-waiter 
for  the  colony,  and  even  if  he  had  not  been  a  commissioned 
officer,  he  was  acting  under  official  instructions  from  the  pro- 
per department. 

The  plaintiff  would  be  unable  to  sustain  his  action  against 
the  Receiver  General  (O'Dwyer)  as  joint  trespasser  with  Kelly, 
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unless  the  latter  were  acting  as  an  officer  of  customs,  and  if  he 
was  only  committing  some  personal  trespass.  The  plaintiff 
sues  him  as  an  officer  of  customs.  But  again,  if  there  were 
Any  doubt  upon  this  point,  it  would  be  entirely  removed  by 
the  general  powers  given  under  the  "Customs'  Management 
Act,  1882,"  in  various  sections ;  by  way  of  example,  the  fol- 
lowing : — 

"XVII. — Any  officer  of  revenue  may  go  on  board  any  vessel  being 
within  three  miles  of  any  of  the  coasts  of  this  island  or  its  dependencies, 
And  stay  on  board  while  she  remains  in  port  or  within  such  distance  ;  and 
may  examine  on  oath  the  master  of  such  vessel  touching  his  cargo  and 
voyage  ;  and  if  such  master  do  not  truly  answer  to  the  questions  put  to 
him,  ne  shall  forfeit  the  sum  of  two  hundred  dollars." 

(See  R.  vs  Barfoot,  13  E.,  506,  as  an  authority  to  shew  that 
the  power  of  a  custom  house  officer  to  seize  goods  is  not  limited 
to  the  precinct  to  which  he  is  nominated,  and  2  Smith,  220, 
that  an  extra  man  may  justify  under  an  excise  officer  though 
no  regular  officer  be  present). 

Here,  however,  Kelly  was  a  regular  officer.  Upon  the  third 
point,  that  there  is  no  statutory  right  to  seize  and  sell  goods  at 
Ljibrador  beyond  the  necessity  of  realizing  the  amount  of 
duties  because  of  the  terms  of  section  93, 1  have  to  observe 
that  this  is  only  one  of  many  sections  having  varying  applica- 
tions, and  this  one  applies  to  the  "  importer"  at  Labrador  being 
the  "  proprietor,"  failing  to  make  due  entry.  It  is  a  section  of 
special  application.  Its  effect  is  not  to  annul  in  any  way  the 
operation  of  other  sections  of  the  statute,  which  expressly  ex- 
tends to  this  island  and  its  "dependencies,"  and  which  are  in 
some  instances  made  nominatim  to  apply  to  Labrador,  e,g.,  by 
section  92 : — 

"  All  goods  landeil  at  Labrador  shall  be  subject  to  the  duties  imposeil 
upon  the  like  goods  imported  into  any  part  of  this  island  or  its  dependen- 
cies, and  to  the  same  laws,  rules  and  regulations  as  though  they  were  on 
board  the  importing  ship  on  arrival  befoi-e  such  landing,"  &c.,  dec- 
There  is,  for  instance,  nothing  to  relieve  the  master  of  ships 
from  reporting  and  observing  the  conditions  of  section  10. 
Again,  section  109  relates  to  goods  imported  into  the  *' depen- 
dencies," of  which  Labrador  is  the  principal,  and  that  section 
provides  that, — 

"  If  any  vessel  with  dutiable  goods  on  board  entew  any  place  other  than 
a  port  of  entry  (unless  from  stress  of  weather  or  other  unavoidable  cause), 
such  goods  (except  those  of  an  innocent  owner)  shall  be  forfeite<l,  together 
with  the  vessel  in  which  the  same  were  imported." 
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Under  section  LXXVIII. :  "All  vessels,  boats  and  goods  which  shall  be 
%seized  as  forfeite<l  under  this  Act,  shall  be  deemed  and  taken  as  con- 
^lemiied,"  &c.,  unless  the  owner  gives  a  prescribed  notice. 

With  regard  to  the  fourth  contention,  that  there  had  been 
no  adjudiciition  of  forfeiture,  that  point  has  been  met  by  the 
extracts  from  the  sUitute  above  given;  but  if  a  judicial  con- 
demnation is  contemplated  by  the  Act  as  affording  confirma- 
tion and  as  evidence  of  estoppel  in  such  cases,  this  is  clear, 
that  unless  the  original  seizure  was  unlawful  the  plaintiff  had 
ceased  to  have  any  right  of  possession  as  soon  as  the  property 
became  the  subject  of  forfeiture.  He  might,  probably,  under 
some  of  the  provisions  of  the  Act,  require  the  law  to  be  put 
in  motion  if  he  desired  it ;  or  if,  as  in  this  case,  he  treated  the 
seizure  as  illegal,  he  could,  as  he  has  done  here,  take  his  action 
at  law. 

In  the  case  of  the  Annandale,  L.  B,,  2  Probate  Div.,  p,  218, 
it  was  held  by  the  Court  of  Appeal  affirming  the  decision  of 
the  judge  of  the  Court  of  xidmiralty,  "that  forfeiture  accrued 
before  seizure,  and  before  the  institution  of  any  suit,  at  the 
time  when  the  illegal  and  fraudulent  act  was  done,  and  that  it 
divested  out  of  the  owner  the  property  which  before  they  had 
in  the  ship,  and  that  the  seizure  related  back  to  the  act  which 
was  the  cause  of  the  forfeiture." 

This  was  the  case  of  a  ship  which  had  wrongfully  assumed 
the  British  national  character,  and  the  words  of  the  Act  were 
"  such  ship  shall  be  forfeited  to  Her  Majesty.*'  In  this  case 
the  language  of  section  10  and  of  other  sections  applicable  to 
the  circumstances  of  this  case,  is  "and  if  any  goods  be  not 
reported  such  goods  shall  be  forfeited." 

In  the  case  of  Willcins  &  or  v.  Despard,  5  T.  E.,  112,  citing 
with  approval  still  older  cases,  it  was  held  that  the  owner  of  a 
ship  seized  as  forfeited  under  the  Navigation  Acts  could  not 
maintain  trespass  against  the  party  seizing,  *' although  the  latter 
do  not  proceed  to  condemnation ;  for  by  the  forfeiture  the  pro- 
perty is  divested  out  of  the  owner." 

This  may  be  taken  as  established  and  as  indeed  uu(|uestion- 
able  law.  (And  see,  as  an  authority  for  right  to  detain  upon 
reasonable  suspicion,  Clarh  v.  Chamberlain^  2  M.  &  IF,,  p.  7S.) 

True,  it  is  that  by  section  114  of  the  act  "all  penalties  and 
forfeitures  incurred  thereunder  may  be  prosecuti^d,  sued  for 
and  recovered  in  the  court  of  vice-admiralty,  or  u])on  informa- 
tion and  without  a  jury  in  the  supreme  court,  or  l^efore  a  jus- 
tice of  the  peace,"  &c.,  and  this  is  an  enactment  useful  no  doubt 

LL 
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for  the  protection  of  officers  if  they  desire  to  avail  of  adjudica- 
tion, even  with  regard  to  goods — one  which  it  may  not  be  safe 
to  dispense  with  in  the  case  of  the  sale  and  conveyance  of  a 
confiscated  ship,  and  which  is  absolutely  necessary  for  the  en- 
forcement of  personal  penalties. 

I  am  unable  to  arrive  at  any  other  conclusion  upon  the 
evidence  in  this  case,  than  that  the  findings  of  the  jury  in  a 
general  way  upon  the  questions  left  to  them  upon  these  points 
were  substantially  correct;  and  that  this  court,  to  which  is 
now  left  the  determination  of  both  law  and  fact,  should  direct 
a  verdict  for  the  defendants,  and  order  judgment  to  be  entered 
accordingly. 

I  have  no  hesitation  in  saying  that  it  would  be  difficult  to 
conceive  a  niuie  iuulacious  action  than  this,  springing  out  of 
circumstances  justly  described  as  bringing  home  to  the  plaintiff 
(who  made  no  less  than  three  false  reports  in  the  space  of  a  few- 
days,  besides  two  false  clearances)  the' violation  of  nearly  every 
section  of  the  Customs  Management  Act  which  it  was  possible 
for  him  to  trangress. 

Fortunately  for  the  plaintiff*,  the  revenue  department  did 
not  insist  upon  proceeding  for  the  condemnation  of  his  ship, 
under  section  109,  but  permitted  him  to  go  away  with  her. 

I  now  arrive  at  that  part  of  the  case  in  which  the  defendants 
seek  to  have  judgment  entered  for  them,  upon  the  count  imder 
which  the  jury  has  found  for  the  plaintiff  in  the  sum  of  §400. 

I  am  of  opinion  that  as  this  was  a  personal  penalty,  admitted 
to  have  been  inflicted  upon  the  master  under  section  10  of  the 
act,  for  not  reporting  according  to  its  provisions,  the  payment 
should  have  been  perfectly  voluntary  and  free  to  have  obviated 
the  necessity  of  proceedings  at  law.  In  the  face  of  the  Eeceiver 
General's  telegram  and  of  his  own  evidence,  **  if  the  fine  was 
not  paid,  I  would  not  let  the  vessel  go,"  it  cannot  reasonably 
be  held  or  contended  that  the  payment  was  not  made  by  the 
plaintiff  under  compulsion  and  duress,  or  that  the  defendants 
were  not  exceeding  their  lawful  authority  in  enforcing  by  such 
means  the  payment  of  a  fine  to  which  the  ship  was  not  liable 
to  respond.  The  verdict  for  the  plaintiff  on  this  claim  ought 
to  be  sustained,  and  judgment  entered  for  him. 

We  are  relieved  from  the  necessity  of  entering  into  tfie  ques- 
tion whether  the  vessel  was  seized  by  Kelly  as  forfeited  or  only 
temporarily  detained.  The  fact  would  seem  to  be  that  she  was 
only  taken  in  charge  to  the  extent  which  was  necessary  for 
dealing  with  the  forfeited  goods  on  board  of  her ;  and  it  is  a 
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curious  fact  that  while  Kelly,  perhaps  bcwistfully,  stiites  in  his 
telegram  that  he  seized  the  ship,  the  plaintiff,  on  the  other 
band,  states  in  his  telegi-am  "  Kelly  prevailed  on  me  to  proceed 
to  Bonne  Bay." 

While  on  the  one  hand  it  is,  under  the  circumstances,  emi- 
nently satisfactory  to  be  enabled  upon  the  principal  issues  to 
reject  the  plaintiff's  claims,  I  feel,  on  the  other  hand,  that  one 
ought  not  to  pass  over  this  case  without  observing  upon  the 
great  laxity,  not  altogether  to  be  accounted  for  by  the  charac- 
teristics of  the  situatiou,  which  appears  to  prevail  in  the  exe- 
cution of  the  revenue  laws  upon  the  coasts  of  Newfoundland 
and  Lfibrador;  moreover,  I  would  impress  upon  the  authorities 
here  the  desirability  in  certain  particulars,  to  which  reference 
has  been  made  in  this  judgment,  of  pursuing  a  practice  more 
consistent  with  their  statutory  powers  than,  for  example,  the 
manner  of  enforcing  the  fine  in  the  present  case,  and  of  avoid- 
ing l^some  errors  into  which  a  long  course  of  misUikeu  and 
hitherto  unquestioned  authority  seems  to  have  led  them. 

Sir  J.  S.  Winter,  Q.  C,  and  Mr.  Horwood,  for  plaintiff. 

Hon.  E.  P.  Morris  (Aciiiuj  Attorney  General),  and  Mr.  Johnson 
for  defendants. 


COLLINS   r.  COLLINS,  ExR. 
1891.  May.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Ej'/'i'vfnr — Bill  pntyinf)  f*>r  account— Estate  property — Side  of—Pvrch  "  -».  hu 
Executor — CoUu.^ion  with  other  legatees. 

Plaintill"  filed  a  biU  aj^ainst  the  (lefeiitlant  executor  praying  that  an  account 
might  be  had  of  estate  property,  and  cliarging  defendant  executor  with  fraud 
and  collusion  with  othi;r  legatees  in  the  realization  of  certain  a.s.set.s  of  estate. 
It  was  admitted  that  the  defendant  executor  had  employed,  as  did  also  his 
slaughter,  parties  to  appear  at  the  sale  and  bitl  the  projMirty  uj),  and  to  one  of 
theiJC  it  was  ultimately  knocked  down,  and  subsequently  assigned  to  the  de- 
fendant. 

/TrW— There  appeared  to  be  nothing  of  a  collusive  or  fraudulent  character  in 
the  sale  or  purchase  to  render  it  void. 

The  plaintiff  is  joint  executor  with  the  above  defendant, 
James  li.  Collins,  of  the  will  of  their  late  father  John  Collins, 
who  died  in  the  year  1854.     The  original  bill  in  this  case  was 
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filed  against  the  Siiid  James  R  Collins,  alleged  luauac^ug  exe- 
cutor, pmying  that  an  account  of  the  said  estate  may  be  taken, 
and  the  plaintiff'  decreed  to  be  psiid  the  amount  due  him.  In 
his  answer  the  siiid  defendant  (James  R  Collins),  aisserted  that 
the  accounts  of  the  said  esUite  had  been  duly  filed  up  to  the 
end  of  1877 ;  that  plaintiff'  had  inspected  the  accounts  to  the 
end  of  1886,  and  acknowledged  their  correctness;  and  be  ap- 
pended to  his  answer  a  further  account  to  April,  1888 ;  this 
defendant  also  stated,  the  plaintiff*  had  been  declared  insolvent 
in  1885,  but  no  trustee  of  his  estate  had  been  appointed ;  that 
he  had  »ilways  been  prepared  justly  to  account  with  the  plain- 
tiff, and  had  done  so,  and  submitted  himself  to  the  direction  of 
the  court.  All  the  other  -defendant's  legatees,  in  their  res}>ec- 
tive  answei*s,  declared  themselves  satisfied  with  the  accounting 
and  management  of  the  estate  by  the  stiid  James  R.  Collins. 
With  consent,  the  case  was  set  down  for  hearing  upon  bill  and 
answers,  and  argued  by  counsel.  The  court  ordered  and  decreed 
that  it  be  referred  to  the  master  to  enquire  into  the  accounts  as 
filed,  but  not  anterior  to  the  1st  January,  1888 ;  also  as  to  what 
portion  of  the  estate  remained  undistributed;  also  as  to  the 
parties  entitled  to  participate,  and  the  share  to  which  each  was 
entitled,  and  to  report  the  result  of  his  enquiry,  &c.  After  some 
evidence  had  been  taken  it  was  found,  in  confirmation  of  the 
answer  of  the  said  James  R.  Collins,  that  the  only  iisset  undis- 
tributed was  the  value  of  a  dwelling  house  in  Duckworth 
street,  which  had  been  sold  and  credited  by  the  last-named 
defendant  in  the  account  filed  with  the  answer  at  $2,160 
amount  of  sale,  and  a  sum  for  rent  received  from  the  tenant ; 
but  the  plaintiff  being  dissatisfied  with  the  sale,  and  before  the 
master  had  reported,  filed  a  supplemental  bill  charging  that 
the  sale  of  the  house  was  fraudulent  and  collusive  between  the 
said  James  R.  Collins  and  certain  of  the  legatees,  which  was 
denied  by  the  said  James  R.  Collins  in  his  answer,  setting  forth 
the  circumstances  connected  with  the  sale,  and  his  position  was 
sustained  by  all  the  others  interested  except  the  plaintiff*.  The 
master  was  not  required  by  the  parties  to  report  upon  the  re- 
ference to  liini,  and  arguments  of  counsel  were  heard  upon  the 
supplemental  bill  or  petition,  answer  and  evidence  taken  l>efore 
the  master.  It  appeared  that  some  of  the  legatees  had  been 
pressing  for  the  sale  of  the  house  and  the  winding  up  of  the 
estate,  which  said  James  R.  Collins  and  others  interested  com- 
municattHl  to  the  plaintiff',  who  replied,  "You  may  sell  or  do  us 
you  pleases  with  it,  he  had  all  he  expected  to  get  out  of  it." 
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The  premises  were  accordingly  advertized  for  auction  in  the 
public  papers,  and  after  several  bids  from  a  number  of  persons 
present,  were  sold  to  the  highest  bidder,  Mr.  James  J.  Callanan, 
for  S2,160 ;  the  plaintiff  was  present  at  the  sale  and  said  the 
estate  was  in  litigation  and  he  had  a  claim. 

To  prevent  a  sale  at  undervalue,  the  said  James  B.  Collins 
employed  a  person  to  bid  up  to  $1^,000,  and  it  appears  the 
daughter  of  the  latter,  unknown  to  him  or  others,  had  also 
employed  the  person  who  became  the  purchaser,  who  after- 
wards assigned  to  the  said  James  B.  Collins,  Thos.  D.  Collins 
and  Matilda  Thomey,  brothers  and  sister,  co-legatees,  for  the 
like  consideration.  It  also  appeared  that  the  plaintiff  had  by 
indenture  mortgaged  in  1876  his  share  (one-fifth)  of  the  pro- 
perty in  question  for  $400,  with  interest  at  6^  per  cent,  per 
annum,  for  the  payment  of  which  the  Siiid  James  B.  ColUns 
and  Thomas  D.  Collins  gave  security.  And  said  James  B. 
Collins,  in  October,  1888,  on  demand  of  the  mortgagee,  paid 
the  principal  sum  and  $26  interest,  who  assigned  by  arrange- 
ment to  John  T.  Collins  in  the  last-named  month  and  year, 
which  said  mortgage  charge  is  still  subsisting  Also,  it  appears 
by  the  records  in  court  that  the  plaintiff  was  declared  insol- 
vent in  July,  1885,  and  in  the  schedule  annexed  to  his  petition 
valued  his  interest  in  his  late  father's  estate  at  $400,  subject 
to  mortgage. 

The  law  properly  is  very  strict  in  discountenancing  the  pur- 
chase by  trustees  or  executors  of  any  of  the  assets  of  the  estate 
entrusted  to  them,  and  are  not  permitted  under  any  circum- 
stance to  derive  peculiar  benefit  from  the  manner  in  which  they 
transact  the  business. — Smith,  E.  Q  95 ;  Luff  vs  Lord,  S^; 
Beav.  '220,  There  must  be  no  fraud,  concealment  or  advantage 
taken,  and  if  there  be,  a  public  auction  will  not  condone. — 
Smith,  22Ji^  An  executor  shall  account  to  the  utmost  extent 
of  advantage  made  by  him  of  the  subject  so  purchased. — 
Williams  on  Exrs.,  943-957.  Applying  these  principles  to  this 
case,  there  does  not  appear  to  have  been  any  fraud  or  unfair 
advantage  taken,  the  Siile  was  public,  with  the  concurrence  of 
the  plaintiff,  and  there  is  no  proof  whatever  that  the  premises 
were  of  greater  value,  or  that  more  could  have  been  obtained 
for  them  than  the  highest  amount  bid  at  the  auction.  If  there 
had  been  I  should  have  no  hesitation  in  annulling  the  sale ; 
but  when  those  who  have  the  larger  interest  are  satisfied,  and 
it  being  rather  more  than  doubtful  if  the  plaintiff  has  anything 
beneficial  to  himself  remaining,  it  would  be  only  needles,sly  pro- 
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longing  litigation  and  incurring  expenses,  besides  delaying  the 
winding  up  of  the  affairs  of  the  estate,  which  is  desirable  in 
the  interest  of  all  concerned.  I  am  of  opinion  the  sale  should 
stand  for  the  amount  credited  (82,160),  with  interest  to  date 
May  1st,  1891,  at  five  per  cent  per  annum,  to  be  paid  to  those 
who  have  not  participated  in  the  rent  of  the  premises  under 
the  sale  and  assignment,  upon  the  amount  of  their  respective 
shares;  and  if  those  interested,  whether  as  legatees  or  as- 
signees, cannot  agree  as  to  the  sum  payable  to  each,  and  give 
a  full  release  to  the  said  James  K.  Collins,  managing  executor, 
there  must  be  a  resumption  of  the  reference  before  the  master 
to  report,  the  costs  of  which  and  other  costs,  by  whom  payable, 
to  be  hereafter  determined  upon  by  the  court. 

Mr.  G.  H,  JSmerson,  Q,  C,  for  plaintiff. 

Mr.  Kent,  Q.  C,  and  Mr.  H.  H.  Carter,  for  defendants. 


BOWKING  r.  DICKS. 

Ex    PARTE  TkUSTEE  OF   DEFENDANT  IN   INSOLVENCY. 

1891,  June.    Pinsent,  J. ;  Little,  J. 

Sherijfs — Act  relating  thereto — Construction  of — Speciiil  deputation — Liability  /or. 

On  behalf  of  the  trustee  of  the  defendant  (insolvent  after  the  issue  of  the  pUiii- 
tilTs  writ  of  attachment},  it  was  contended  that  the  sheriff,  who  had  granted 
a  S|vcia]  rleput  j,  was  liable  to  the  trustee  in  insoWency  for  the  goods  attached, 
and  that  the  trustee  was  not  bonnd  to  look  to  the  plaintiff  or  special  depoty. 

Held — ^The  s]>ecial  deputy  and  plaintiff,  after  notice  and  demand  and  failure  to 
account,  are  ILible  to  be  sued,  failing  their  ability  and  that  of  their  sureties  to 
resiK>nd,  the  sheriff  would  be  liable  for  any  loss. 

The  question  raised  here  arises  under  the  fifth  section  of 
cap.  17,  of  the  Consolidated  Statutes,  title  '''  Of  Sheriffs." 

The  section  is  as  follows : — 

**  The  said  sheriffs  shall  grant  special  deputations  when  inquired  for  tbc 

Surpose  of  executing  process,  either  within  or  beyond  the  limits  of  their 
istricts,  or  in  any  other  part  of  this  colonj  or  its  dependencies,  when,  in 
the  latter  case,  such  process  may  lawfully  run  beyond  such  limits ;  bat 
the  said  sheriffs  shall  not  be  responsible  for  the  execution  of  such  process 
by  special  deputation,  but  shall  require  the  party  applying  for  such  special 
deputation  to  give  security  for  the  faithful  execution  of  the  process  -  and 
the  party  so  applying  and'  his  sureties  shall  be  liable  to  thini  parties  for 
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injury  arising  in  or  about  the  execution  of  the  process  in  the  same  way  as 
the  sheriff  would  have  been  liable  to  such  third  parties :  proxided  that 
the  sheriff  shall  be  responsible  for  having  taken  insufficient  security." 

For  the  first  time  the  construction  of  this  enactment  has 
been  called  in  question  with  regard  to  the  responsibility  of  the 
sheriff  in  relation  to  "  special  deputations." 

On  behalf  of  the  trustee  in  insolvency  of  the  defendant 
(who  was  declared  insolvent  after  the  issue  of  the  plaintiffs' 
writ  of  attachment),  it  is  contended  that  the  sheriff  of  the  cen- 
tral district  is  liable  to  account  to  the  trustee  for  the  goods 
attached  under  the  writ  in  question,  and  that  the  trustee  is  not 
bound  to  look  to  the  plaintiffs  or  to  the  special  deputy. 

The  writ  has  been  before  us  upon  a  former  occasion  upon  a 
rule  to  the  sheriff  to  return  the  writ  His  return  now  runs 
thus :  "  I  executed  the  within  writ  by  appointing  a  special  de- 
putation at  the  request  of  the  plaintiffs.  The  return  of  the 
special  bailiff  is  hereto  annexed " ;  and  with  this  return  is  a 
list  of  the  property  attached 

At  the  hearing  of  the  present  motion  there  have  been  pro- 
duced :  (1)  the  form  of  deputation  granted  under  the  section ; 
and  (2)  the  bond  from  the  plaintiffs  to  the  sheriff  required  by 
the  section  upon  the  appointment  of  a  special  deputation. 

The  enactment  is  plain  in  relieving  the  sheriff  in  such  cases 
from  all  liability,  except  for  taking  insufScient  security. 

It  is  equally  clear  that  the  party  (plaintiff)  taking  a  special 
deputation  and  his  sureties  are  responsible  to  third  parties  for 
any  tort  arising  in  the  execution  of  the  deputation. 

In  this  case  it  seems  the  special  deputy  delivered  the  goods 
attached  to  the  plaintiffs  themselves,  and  it  is  alleged  that  they 
decline  to  hand  the  property  over  to  the  trustee  in  insolvency. 
The  trustee  now  desires  to  be  instructed  as  to  whom  hb  is  to 
sue  for  the  possession  of  this  property  as  assets  of  the  insol- 
vent estata 

We  are  of  opinion  that  the  special  deputy  and  the  plaintiffs 
are,  after  notice  and  demand  and  failure  to  account,  the  parties 
liable  to  be  sued ;  but,  failing  their  ability  and  that  of  their 
sureties  to  respond  to  such  liability,  the  sheriff  would  become 
liable  for  any  loss. 

The  order  we  now  make  is  that  the  sheriff  amend  his  return 
by  attaching  thereto  the  "  special  deputation"  paper  and  the 
plaintiffs'  bond,  co  that  they  may  be  available  in  court  for 
further  proceedings. 
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1891,  Jvly.    Hon.  Mr,  Justice  Pinsent,  D.CL 

Prctdice—Kew  trial— Revenue— Customs*  Management  Act— Construction  of 
False  Reports— Seizure— Fine — Detention — Damages, 

The  plaintiff,  prosecnting  a  trading  voynge  on  the  Labrador  and  Newfonndlan<r 
coastn,  was  seized  by  a  Revenue  officer  for  making  false  reports  of  goods  oir 
board  his  vessel.  Penalties  under  the  Act  were  imposed  on  plaintiff.  In  an 
action  for  damages  the  jury  found  lor  the  defendants.  On  a  motion  for  a  new 
trial  on  the  grounds  that  the  veasel  was  not  liable  to  seizure,  and  no  authority 
to  arrest  and  detain  vessel, 

Held, — That  it  is  a  necessary  incident  to  seizure  of  goods  which  have  become 
forfeited  that  the  offending  vessel  should  be  taken  and  detained  for  a  reason- 
able time.  A  vessel  is  not  free  from  subsequent  seizure  because  she  has  made 
an  entry  upon  a  false  report ;  and  especially  is  this  true  upon  a  substantive 
offence. 

This  case  was  tried  before  me  with  a  special  jury  in  the  last 
term  of  this  court.  The  facts  are  mainly  these,  viz. :  that  the 
plaintiff  chartered  from  David  Webber  (wiio  was  master  as  well 
as  owner  of  the  vessel)  the  schooner  Surprise  to  prosecute  a 
summer  trading  voyage  from  Halifax,  N.  S.,  to  Labrador  and 
the  coast  of  Newfoundland  The  vessel  left  Halifax  in  May 
last,  with  about  $5,000  worth  of  goods  on  board.  After  leaving 
Canadian  Labrador,  the  vessel  went  to  Blanc  Sablon,  the  first 
port  of  call  on  that  coast  within  the  Newfoundland  territory. 
There  the  master  entered  the  vessel,  and  obtained  a  clearance 
coastwise.  Thence  she  proceeded  to  Forteau,  West  Ste.  llodeste, 
Eed  Bay,  and  Black  Bay  on  the  same  coast ;  then  she  crossed 
the  Straits  of  Belle  Isle  to  Newfoundland,  and  went  into  Quir- 
pon,  then  back  to  Henley  Harbor  (Labrador),  thence  back  to 
St.  Anthony,  Goose  Cove,  Croque  and  Conche,  from  Conche 
again  to  Croque,  Goose  Cove  and  St.  Anthony's  Bight,  where 
on  this  last  occasion  she  arrived  on  the  eleventh  July. 

At  Croque  Customs  oflBcer  Tuck,  in  the  revenue  schooner 
FJicenix,  boarded  the  Surprise,  and  upon  examining  the  clear- 
ance discovered,  as  he  observed  to  the  master,  that  the  clear- 
ance shewed  a  very  small  quantity  of  goods  for  a  trader ;  and 
he  was  about  to  search  the  vessel,  but  she  escaped  and  went  to 
Goose  Cove,  where  the  defendant  Forbes  boarded  her.  To 
Forbes  the  master  presented  his  clearance  from  Mr.  Cormack,. 
the  sub-collector  at  Blanc  Sablon,  and  after  accepting  excuses 
from  him  for  not  entering  all  his  goods  at  first,  Forbes  allowed 
him  to  amend  his  report  and  gave  him  a  fresh  clearance  upon- 
payment  of  $101  additional  duty. 
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The  Surprise  is  next  seen  by  the  officers  of  Customs  at  St 
Anthony's  Bight,  and  it  was  observed  by  them  that  there  were 
articles  of  merchandize  on  board  that  had  not  been  yet  entered^ 
and  upon  which  duties  had  not  been  paid.  A  thorough  search 
was  then  made,  with  the  result  that  there  were  found  on  board 
goods  to  the  value  of  $631,  instead  of  $266  as  reported  at  Goose 
Cove. 

The  defendant  Forbes  then,  as  he  states,  "took  charge  of 
everything  on  board  the  vessel" ;  or,  as  Webber,  (the  master) 
says,  "  Forbes  seized  the  vessel,"  and  would  not  be  prevailed 
upon  again  to  let  him  go,  although  he  offered  to  pay  the  full 
duties,  or  to  give  up  the  remaining  goods.  Forbes  advised  him 
to  go  to  the  Board  of  Eevenue  in  St.  John's  to  settle  the  matter. 
The  witness  Webber  admits  that  he  had  been  selling  goods  on 
the  Newfoundland  coasts  wherever  he  could  make  a  sale  of 
anything. 

The  version  Forbes  gives  of  the  matter  of  the  detention  of 
the  ship,  and  con-esponding  in  effect  with  that  of  the  other 
witnesses,  is :  '*'  I  suggested  to  Webber  his  going  on  to  Saint 
John's.  I  did  not  give  up  charge,  as  he  had  acted  so  it  was  my 
duty  to  take  charge  of  the  vessel  and  goods  until  the  demands 
of  the  law  were  complied  with.  I  kept  charge  and  sent  her  to 
St  John's  with  Webber's  consent.  I  seized  the  vessel  in  the 
sense  of  taking  charge,  not  of  confiscating  her.  He  (Webber) 
seemed  to  have  sailed  his  vessel  through  the  whole  act." 

The  result  was  that  Webber,  the  master  of  the  Suiyrise, 
came  on  to  St.  John's  in  the  mail  steamer  Conscript,  and  his 
vessel,  with  the  greater  part  of  his  crew,  and  in  charge  of  Tuck, 
followed  him  there.  This  was  on  a  Saturday.  The  Smprise 
arrived  in  St.  John's  on  Thursday  following. 

At  St.  John's  the  Board  of  Revenue  and  Webber  held  nego- 
tiations, resulting  in  the  latter  giving  a  bond  for  payment  of 
penalties  ($600),  and  paying  the  remaining  unpaid  duties,  and 
on  the  succeeding  Monday  leaving  in  his  ship,  with  the  goods 
released,  to  resume  the  prosecution  of  his  trading  voyage. 

The  plaintiff  Arnould  (Webber's  principal)  complains  that 
these  proceeding's  on  the  part  of  the  Customs  authorities  in  this 
country  were  illegal,  and  he  claims  damages  in  this  action  for 
alleged  loss,  arising  from  the  interruption  of  the  voyage  and  by 
the  falling  off  on  the  market  for  furs  and  salmon  at  Halifax 
by  reason  of  the  vessel  arriving  there  later  than  she  would 
otherwise  have  done. 

At  the  close  of  the  plaintiff's  case  I  was  asked  to  dismiss  it. 
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and  I  then  entertained  no  doubt  that  this  impudent  claim  de- 
served to  be  so  treated ;  but  I  thought  that,  on  the  whole,  it 
was  better  that  the  entire  {acta  should  come  out,  and  if  it  were 
desired  that  the  whole  court  should  have  an  opportunity  of 
passing  upon  them. 

At  the  recent  argument  it  was  contended  for  the  plaintiff 
that  the  vessel  was  not  liable  to  seizure,  although  it  was  ad- 
mitted that  us  to  the  goods  and  the  master's  conduct,  various 
sections  of  the  Customs'  Management  Act  had  been  violated  in 
so  many  particulars  as  to  represent  a  very  large  jiggregate  of 
penalties. 

It  is  unnecessary  to  enumerate  and  set  out  these  sections  and 
particulars.  I  proceed  to  the  only  point  upon  which  the  plain- 
tiff now  attempts  to  rest  his  case,  viz.,  that  there  was  no  vio- 
lation of  the  Customs'  Mans^ement  Act  which  justified  the 
arrest  and  detention  of  the  vessel. 

This  point  involves  three  aspects,  (1),  whether  under  section 
109  of  the  Customs'  Management  Act,  the  ship  was,  under  the 
circumstances,  subject  to  seizure  and  confiscation ;  (2),  whether, 
for  the  purpose  of  dealing  with  the  c;irgo,  it  was  a  necessary 
incident  that  the  vessel  should  be  taken  possession  of  and  de- 
tained for  a  reasonable  time ;  (3),  whether  her  detention  prior 
to  her  release  at  St.  John's  was  the  result  of  an  arrangement 
with  the  master,  for  the  purpose  of  giving  him  an  opportunity 
of  settling  his  self-imposed  difficulties  with  the  Board  of  Re- 
venue. 

Upon  the  last  point,  which  is  purely  a  matter  of  fact,  the 
jury  found  for  the  defendants.  Upon  the  second  point  it  seems 
to  me  there  can  be  no  doubt  that  it  is  a  necesshry  incident 
to  seizure  of  goods  which  had  become  forfeited,  and  to  subse- 
quent proceedings  on  that  account,  that  the  containing  and 
offending  vessel  should  be  taken  and  detained  for  a  re;vsonable 
time.  Upon  the  first  point,  as  to  the  liability  of  the  vessel 
herself,  with  a  view  to  confiscation  or  sale,  the  provisions  of 
the  109th  section  of  the  Customs'  Management  Act  are  as  fol- 
lows : — 

"  If  any  goods  imported  into  this  island  or  its  dependencies,  at  any  other 
place  than  some  port  or  place  of  entry  where  a  Custom-house  is  lawfully 
established,  are  carried  past  such  Custom-house,  or  removed  from  the  place 
appointed  for  the  examination  of  such  goods  by  the  proper  officer  of  the 
Cfustoms  at  such  port  or  place,  before  the  same  have  been  examined  by  the 
proper  officer,  ana  all  duties  thereon  paid,  and  a  permit  given  accordingly  ; 
or,  if  any  vessel  with  dutiable  goods  on  boaid  enters  any  place  other  than 
a  port  of  entry  (unless  from  stress  of  weather  or  other  unavoidable  causeX 
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such  good?  (except  those  of  any  innocent  owner)  shall  he  forfeited,  toge- 
ther with  the  vessel  in  which  the  same  were  imported,  if  such  vessel  is  of 
less  value  than  eight  hundred  dollars,  and  if  such  vessel  is  worth  more 
than  that  sum,  it  may  be  seized,  and  the  master  or  person  in  charge  thereof 
shall  incur  a  penalty  of  eight  hundred  dollaia,  ana  the  vessel  may  be  de- 
tained until  such  penalty  be  paid,  or  security  given  for  the  payment 
thereof ;  and  unless  pavment  be  made  or  satisfactory  security  given  within 
thirty  days,  such  vessel  may,  at  the  expiration  thereof,  be  sold  to  pay  the 
penalty." 

It  is  contended  for  the  plaintiff  that  under  this  section  a 
vessel  having  once  made  an  entry,  albeit  upon  a  false  report, 
at  a  regular  port,  is  in  herself  free  from  subsequent  seizure ; 
that  from  and  after  that  forfeitures  and  penalties  attach  only 
to  goods  and  persons. 

I  think  this  contention  would  not  have  been  without  some 
force  as  applied  to  the  first  part  of  that  section,  and  the  offence 
there  provided  against ;  but  the  language  of  the  second  part 
which  provides  against  another  substantive  offence  is  so  clear 
and  simple  that  it  is  impossible  to  say  the  vessel  was  not,  in 
this  case,  brought  within  its  provisions  by  the  fraudulent  and 
illegal  conduct  of  the  plaintiff's  ship  master  and  agent ;  she 
was  clearly  a  vessel  with  dutiable  goods  on  board  entering  a 
place  other  than  a  port  of  entry,  and  not  from  stress  of  weather 
or  other  unavoidable  cause. 

Then  it  is  contended  here,  as  in  the  recent  case  of  Pitts  v.  The 
BeceivcT  General,  that  this  and  other  sections  have  no  applica- 
tion to  the  coast  of  Labrador,  but  we  have  already  held  that 
the  provisions  of  the  Act  are  cumulative,  and  that  to  violate 
any  of  them  on  the  coast  of  Labrador  is  as  much  an  offence 
against  the  Act  as  so  doing  upon  the  coast  of  Newfoundland. 
Moreover,  in  this  case,  tlie  offences  were  committed  both  at 
Labrador  and  in  this  island. 

The  court,  therefore,  is  unanimous  in  directing  that  judgment 
be  entered  for  the  defendants. 

Sir  Jaines  Winter  and  Mr.  Honcood  for  plaintiff. 

Hon,  Mr,  Morris,  (Acting  Attorney  General),  and  Mr.  Johnson, 
Q,  C,  for  defendants. 
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1891,  July.    Hon.  Mr.  Justice  Knsent,  D.C.L. 

CorUract— Contractors— Breach — Diacontinuance— Notice — Damages. 

The  plaiDtiffs  had  let  a  portioQ  of  their  premises  to  the  defendant  government  ai  a 
telegraph  oflSce,  had  fitted  it  up,  and  one  of  their  firm  had  been  instructed  in 
telegraphy  and  taken  charge  of  the  office.  There  was  no  written  agreement  a» 
to  hiring ;  the  salary  was  the  receipts  of  office.  Withont  notice  the  instni- 
ments  were  removed,  and  another  person  appointed  operator  withont  any 
cause  assigned. 

Held—ThtX  to  terminate  such  a  contract  the  plaintiffs  are  entitled  to  a  reason- 
able notice,  such  as  six  mouths ;  in  such  a  contract  a  notice  is  implied  and 
should  have  been  given. 

The  plaintiffs,  who  carry  on  business  at  Old  Perlicjui,  under 
the  firm  of  "  S.  March  &  Co.",  seek  to  recover  damages  from 
the  defendant  government  by  reason  of  a  breach  of  contract  in 
discontinuing  their  services  as  contractors  for  the  transmission 
of  telegraph  messages,  and  for  the  use  of  premises  at  Old  Per- 
lican  for  the  government  telegraph  service. 

This  service  appears  to  bo  under  the  working  management  of 
the  Anglo-American  Telegraph  Company.  It  appears  that, 
after  one  I^otter's  ceasing  to  hold  the  otBce  of  "  telegraph  ope- 
rator" in  1887,  the  government  made  au  arrangement  with  the 
plaintiffs  to  take  up  the  business,  and  they  accordingly  fitted 
up  part  of  their  premises  as  a  telegraph  office,  and  an  official 
of  the  Anglo-American  Telegraph  Company  was  sent  to  the 
place  and  established  the  necessary  instruments  in  the  oflSce. 
The  plaintiffs  then  took  charge,  and  they  in  the  first  place  em- 
ployed one  Tuff  as  the  "operator,"  but  he  after  a  time  resigned, 
and  then  an  instructor  was  sent  by  the  manager  of  the  Anglo- 
American  Telegraph  Company  to  teach  any  person  the  plain- 
tiffs might  name  or  appoint,  and  Ebenezer  March,  one  of  the 
plaintiffs,  elected  to  become  himself  the  operator,  and  he  was 
instructed  accordingly  by  a  person  who  remained  with  the 
plaintiffs  for  three  months,  and  was  plaid  820  per  month  by 
them.  The  plaintiff's  were  to  receive  as  remuneration  the  re- 
ceipts of  the  office  at  Old  Perlican,  which  amounted  for  the 
year  to  about  $180. 

This  arrangement  continued  until  November,  1890,  when  a 
Mr.  Saunders,  from  the  Anglo-American  Company's  establish- 
ment, went  to  Old  Perlican  on  behalf  of  the  government  and 
removed  the  instruments  from  the  plaintiffs'  offices  to  that  of 
another  person,  who  appears  to  have  been  appointed  in  their 
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place  to  do  the  work  of  telegraphy  at  Old  Perlic;iu.  No  rea- 
son, 80  the  plaintiffs  say,  was  assigned  for  this  cliange,  nor  was 
xiny  notice  of  intention  to  make  the  change  given,  nor  did  it 
meet  the  approval  of  the  manager  of  the  Anglo-American 
Telegraph  Company;  and  there  appears  in  evidence  a  very 
immerously  signed  petition  from  the  clergy  and  others  of  Old 
Perlican  protesting  against  the  change. 

On  the  other  hand,  there  is  the  evidence  of  Mr.  H.  B.  Woods, 
who  states  that  he  is  one  of  the  membei-s  of  the  district  of 
which  Old  Terlican  is  a  settlement ;  and  that  the  cause  of  the 
removal  was  complaints  which  had  been  made  of  "  having  a 
public  telegraph  office  in  a  private  business  estiiblishment"; 
and  this  witness  states  that,  five  or  six  months  before  the 
change  was  made  he  had  directed  the  manager  of  the  Anglo- 
American  Company  to  notify  the  plaintiffs  of  the  intended 
removal. 

It  is  not  said  in  the  evidence  that  there  was  any  government 
authority  for  doing  this,  but  it  is  clear  that  if  there  was  no 
original  sanction  for  it.  the  changes  thus  made  have  been  re- 
cognised and  adopted;  indeed  tliere  seems  to  be  no  dispute 
about  facts ;  and  the  question  for  the  court  resolves  itself  into 
one  of  damages. 

The  action  belongs  to  a  class  of  cases,  of  which  in  recent 
years  there  have  been  numerous  instiinces,  arising  upon  changes 
of  administration  in  the  government ;  but  we,  in  dealing  with 
such  cases,  have  only  to  regard  the  government  in  tlie  light  of 
a  corporate  body  with  a  continuing  existence. 

The  case  was  partly  heard  some  months  ago  before  the  Chief 
Justice  and  myself,  when  it  was  thought  desirable  by  the  de- 
fendant government  that  the  evidence  of  the  manager  of  the 
Anglo-American  Telegraph  Company  should  be  taken ;  and 
time  was  allowed  for  that  purpose.  No  step  has  been  taken  to 
procure  that  evidence,  and  now  the  plaintiffs  ask  for  judgment. 

They  claim  to  be  re-imbursed  the  expense  of  litling  up  their 
premises  as  telegraph  offices,  and  the  expense  incurred  in  pay- 
ing for  instruction,  together  with  damages  for  the  loss  of  the 
contract,  which  was  said  to  be  worth  about  SISO  per  annum. 

While  I  have  no  doubt  the  plaintifls  incurred  the  expense  of 
fitting  up  offices  and  procuring  instruction  in  tele^aapliy,  upon 
a  well-founded  faith  that  they  would  continue  to  enjoy  the 
contract  for  a  period  of  time,  1  am  of  opinion  that  these  parti- 
culars did  not  enter  into  the  contract  itself,  but  were  only  in- 
cidents in  it,  or  acts  preparatory  to  it.    That  there  is  in  law  no 
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implied  undertaking  on  the  part  of  the  government  to  pay  for 
these  things  upon  the  termination  of  the  agreement  or  other- 
wise, and  that,  therefore,  they  are  not  a  subject  of  consideration 
for  the  court  in  passing  judgment  in  this  case. 

The  questions  for  the  court  are,  whether  in  a  contract  of  this 
kind  a  reasonable  notice  of  its  intended  termination  is  implied, 
and,  if  so,  what  would  be  a  reasonable  notice 

I  am  of  opinion  that,  under  the  circumstances,  such  a  notice 
is  implied,  and  that  however  sound  the  policy  and  reason  of  the 
government  may  have  been  in  making  the  change,  such  notice 
should  have  been  given,  and  that  it  sliould,  in  view  of  the  use 
of  the  premises  connected  with  the  service,  have  been  at  least  a 
six  months*  notice,  and  consequently  that  the  plaintiffs  are  en- 
titled to  judgment  in  a  sum  which  I  assess  at  8(S0  with  costs. 


In  ke  McOIRR,  an  Infant. 
1891,  Jul}/.    Hon.  Mr.  Justice  LinxE. 

Infant — O'uardiaii,  removal  of— Welfare  of  infant. 

On  ail  application  for  a  Ixtheas  corjjus  «lirecteil  to  the  quasi  guardian  of  an  infant 
to  deliver  up  same  to  the  father  ;  it  appeared  that  the  infant  was  born  in  l^$4. 
The  mother  of  the  diild,  who  liad  died  shortly  after  its  birth,  had,  in  a  letttr 
addrcssecl  to  the  father,  confided  the  child  to  the  care  of  her  aunt,  the  prcM  nt 
quasi  guardian.  The  father  appeared  to  have  assented  to  this,  and  the  child 
continued  with  the  guardian  and  was  maintained  and  educated  by  her,  Tlie 
child  was  removed  from  Scotland,  where  the  father  reNided,  to  Newfcmndhind, 
where  the  guardian  had  established  her  i>erniauent  home.  It  was  admitteil 
the  father  had  contributetl  somewhat  to  the  maintenance  of  the  infant.  The 
treatment  of  the  child  by  the  guardian  was  not  questioned — she  was  a  jiersfm 
of  means,  and  spare<l  no  expense  on  the  education  and  care  of  the  infant.  Tl.c 
father  was  a  master  mariner,  and  was  a  great  deal  of  his  time  at  sea.  He  wa.N 
about  to  marry  again.  Tlierc  was  danger  that  the  health  of  tlie  diild  niiirht 
be  injured  by  removal. 

JleUl — Under  all  the  circumst^mces,  that  it  was  not  in  the  interest  or  the  wclfan, 
health  or  happiness  of  the  cliihl  that  it  Ije  taken  from  its  j^resent  cu>t<Hly,  an«l, 
so  as  to  bring  it  umler  the  control  of  the  court,  the  present  custodian  ))e  ap- 
pointed guardi.in  ;  rule  discliarged. 

ArrLiCATiON  was  made  in  this  matter  on  the  affidavit  of 
John  McGirr,  for  a  writ  of  hahcas  coiyus  directed  to  ^lary 
Skinner,  of  St.  John's,  widow,  for  the  delivery  over  of  the  Siiid 
infant,  alleged  to  bo  in  her  charge  and  custody,  to  the  said 
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John  McGirr,  as  the  nominee  and  attorney  duly  authorized  for 
that  purpose  of  David  McGirr,  of  Scotland,  the  father  of  said 
child.  On  the  return  of  the  writ  Hon.  Mr.  Morris  appeared 
as  coimsel  for  Mrs.  Skinner,  who  attended  with  the  infant  at 
the  hearing  of  the  argument,  and  Sir  J.  S.  Winter,  Q.C.,  repre- 
sented the  applicant. 

From  the  statements  set  out  in  tlie  attidavit  of  the  parties, 
it  appeared  that  in  the  month  of  October,  1882,  at  Greenock, 
in  Scotland,  the  said  David  McGirr  was  married  to  one  Jane 
Coleman,  formerly  of  St.  John's ;  that  on  the  22nd  July,  1884, 
the  child  in  question  was  born,  and  was  the  only  issue  of  the 
said  marriage ;  that  the  mother,  Jane  Coleman,  died  a  day  or 
two  after  the  birth  of  this  infant.  The  father,  David  McGirr, 
at  the  time  of  the  birth  of  said  child  and  the  death  of  his  wife, 
was  on  a  voyage  to  the  West  Indies,  and  did  not  return  to 
Scotland  for  some  time  thereafter. 

It  further  appeared  that  the  deceased,  Mrs.  McGirr,  was  the 
iiiece  of  3Irs.  Skinner's  then  husband,  the  late  Capt.  Skinner, 
and  had  for  many  years,  both  in  St.  John's  and  in  Scotland, 
resided  with  them,  and  was  married  and  died  in  their  house  at 
Greenock.  In  short,  she  was,  as  stated  by  Mrs.  Skinner,  re- 
garded and  treated  by  them  as  their  adopted  child ;  they  had 
no  children  of  their  own.  The  mother,  in  her  mortal  illness, 
confided  the  infant  to  the  care  and  charge  of  Mrs.  Skinner,  and 
in  writing  stated  formally  her  desire  in  this  regard  to  her  hus- 
band;  that  on  the  return  of  the  said  David  McGirr  from  his 
then  voyage,  he  fully  assented  to  and  approved  of  this  desire, 
and  from  then  the  cliild  has  remained  in  the  care  and  cliarge 
of  ^Irs.  Skinner. 

It  also  appears  that  on  Mrs.  Skinner's  change  of  abode  from 
Greenock  to  St.  John's  she  brought  the  infant  with  her,  with 
the  knowledge,  assent  and  approval  of  the  father,  who  has  con- 
tributed something  to  the  support  of  the  cliild.  The  conduct 
of  Mi*s.  Skinner,  and  her  attention  to  and  treatment  of  the 
child  is  not  at  all  questioned.  She  appears  to  be  a  person  of 
considerable  means,  and  in  no  way  sparing  of  expense  in  regard 
to  the  education  and  care  of  tlie  infant. 

It  appears,  as  referred  to  by  counsel  in  argument,  that  the 
father  of  this  infant  is  now  about  marrying  again,  and  in  view 
of  having  a  new  home  for  his  child  is  desirous  of  having  her 
sent  to  Scotland.  To  more  conveniently  and  properly  affect 
this  object  he  deputed  his  step-brother,  John  McGirr,  by  letter 
of  attorney,  to  act  in  his  behalf  in  this  matter.     The  latter, 
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* 
accompanied  by  his  sister,  attended  in  court,  and  through  coun- 
sel expressed  their  willingness  to  take  charge  of  child  in  pur- 
suance of  the  desire  of  the  father. 

This  propo&d  or  demand  is  stated  to  be  the  first  intimation 
conveyed  to  Mrs.  Skinner  of  any  such  wish  or  intention  on  the 
part  of  David  McGirr,  wliose  letters  to  her  express  in  most 
friendly  terms  his  entirc  Sittisfaction  with  the  relations  existing 
in  behalf  of  the  infant.  Statements  are  made  in  the  papers 
filed  to  the  ett'ect  that  the  father  of  the  child  is  now  away  on 
one  of  his  long  voyages,  and  may  not  return  for  a  lengthened 
period  of  time ;  that  his  means  are  uncertain  and  these  of  the 
present  parties  acting  for  him  are  most  meagre,  and  are  de- 
rived from  their  own  manual  labour. 

Lastly,  there  is  on  file  a  statement,  under  oath,  from  Dr. 
Kendell,  the  medical  attendant  of  the  infant,  from  which  it 
would  appear  that  her  present  condition  is  such  as  to  require 
much  care  and  attention. 

Xow,  under  these  circumstances,  we  have  to  determine 
whether  this  child  shall  be  allowed  to  remain  in  the  custody 
in  which  it  now  is,  or  shall  be  handed  over  to  the  nominees  of 
the  father. 

Although  cases  of  this  nature  have  presented  varied  pecu- 
larities  and  disclosed  unfriendly  and  acrimonious  feelings  in 
the  course  of  their  hearing  before  tlie  court,  still  in  this  in- 
stixnce,  it  is  worthy  of  remark,  there  has  been  not  only  an 
absence  of  any  such  contentious  spirit,  but  apparently  a  con- 
current desire  actuating  the  parties  to  act  entirely  in  the  in- 
terests of  the  child. 

This  desire  will  be  found  in  perfect  harmony  with  the  spirit 
of  the  law  and  the  principle  recognized  by  authorities  in  adju- 
dications determining  the  rights  of  parents  and  guardians  in 
all  such  cases. 

The  law  on  the  subject  is  perfectly  plain,  and  amongst  other 
rulings  it  lays  down  that  a  parent  cannot  by  agreement  give 
up  his  natural  right  to  the  control  of  his  child,  nor  absolve 
himself  from  his  duties  and  rights  in  regard  to  his  children. 
The  i)arental  autliority  cannot  be  interfered  with  by  the  court 
but  under  very  exceptional  circumstances. 

'  That  although  a  party  takes  a  child  at  its  parent's  request, 
and  by  agreement  with  him,  and  expends  care  and  money  upon 
it,  nevertheless,  when  the  parent  clioses  to  ask  for  the  child  he 
has  no  course  but  to  ac(iuiesce,  unless  ho  can  show  some  good 
reason  to  the  contrary  " — Brj,  v$.  Dcrnnrdo,  :J4  W,  7?      Further 
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reference  to  authority  on  this  primary  principle  of  parental 
right  would  be  superflous,  but  it  must  be  borne  in  mind  that 
in  giving  effect  to  it  courts  of  law  keep  well  in  view  the  main 
object  in  such  actions,  and  jealously  guard  that  to  which  other 
matters  are  subordinate,  namely,  the  welfare  of  the  child. 

"  The  first  and  pai-amount  duty  of  the  court  unquestionably 
is  the  well-being  of  the  infant." — 'per  Lord  Justice  Turner  in 
re  Aridrews  vs.  Salt,  L.  K,  8  Ch.  D.  The  same  principle  is  laid 
down  in  Atistin  vs.  AiiMin,  34-  Bev.,  263,  and  the  power  of  the 
court  to  interfere  and  deprive  the  father  of  the  custody  of  his 
child  in  a  proper  case  is  undoubted,  ''  but  such  an  interference 
will  not  be  made  arbitrarily,  but  only  when  the  circumstances 
proved  satisfy  the  court  that  its  duty  to  the  infant  requires  it 
to  act  contrary  to  the  wishes  of  the  parent" 

In  LyoTis  vs.  Blenkin,  Jac.  245,  it  is  held  that  a  father  him- 
self may  lose  the  right  to  the  custody  of  his  child  by  allowing 
it  to  be  brought  up  by  other  persons,  if  it  becomes  the  mani- 
fest interest  of  the  child  not  to  be  removed  from  the  custody 
in  which  it  has  been  placed. 

This  being  the  current  of  legal  authority  on  the  subject,  it  is 
obviously  unnncessary  to  particularly  mark  its  application  to 
the  data  presented  in  this  matter.     Still,  in  the  light  of  such 
opinions  and  rulings,  it  may  be  necessary,  in  further  support  of 
the  decision  arrived  at,  to  note  the  evideutiaiy  facts,  parti- 
cularly that  from  the  time  of  the  marriage  up  to  the  present, 
the  father  of  this  child  had  no  fixed  residence  or  home  of  his 
own,  and  the  wife  continued  up  to  her  death  to  have  lived  with 
Mrs.  Skinner.    From  the  letters  addressed  by  the  father  during 
his  absence  abroad  to  Mrs  Skinner,  it  is  clear  he  had  the  utmost 
confidence  in  her,  and  willingly  confirmed  the  last  desires  of 
his  wife,  viz., — that  the  child  should  be  left  in  her  care  and 
charge.     Xo  word  of  disapproval  or  complaint  of  any  kind  is 
made,  not  even  up  to  the  present,  as  to  the  position  and  treat- 
ment of  the  infant,  and  every  care  and  consideration  appear  to 
have  been  bestowed  in  its  training  and  education.     It  is  not 
questioned  that  the  means  and  ability  of   ^Vlrs.  Skinner  are 
ample  [to  enable  her  to  provide  for  the  child's  comfort  and 
welfare,  and  it  is  only  natural  to  suppose  that  from  such  an 
association  between  the  custodian  and  the  infant  feelings  of 
affection  exist  akin  to  those  existing  between  a  mother  and 
child.    It  is  then  not  surprising  that  the  bare  intimation  of 
the  present  proposed  sepaiation  should  have  affected  the  child 
iu  the  manner  referred  to  in  the  evidence  and  by  counsel. 

MM 
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However  desirous  one  may  be  to  sustain  parental  authority 
and  uphold  the  natuml  and  legal  right  of  the  father,  still  I  am 
reminded  of  the  paramount  duty  imposed  in  regard  to  the 
welfare,  health,  and  happiness  of  the  child.  I  think,  therefore, 
that,  under  present  circumstances,  it  would  be  inexpedient  to 
order  that  this  infant  be  now  taken  out  of  the  care  and  control 
of  Mrs.  Skinner  and  placed  in  the  hands  of  the  father's  nomi- 
nee. As  it  has  been  suggested  that  a  guaixlian  to  the  person 
of  the  infant  be  appointed,  so  as  to  bring  it  under  the  control 
of  the  court,  an  order  will  go  to  that  effect  for  the  appointment 
of  Mrs.  Skinner,  and  security  must  be  given  by  her  for  the 
discharge  of  her  duties  as  such  guardian. 

His  lordship  the  chief  justice  was  present  on  the  first  day  of 
the  hearing  of  the  uigunient,  and  desired  me  to  state  that,  in 
his  judgment,  the  application  should  not  at  present  be  acce- 
ded to. 

Sir  J  S.  IFinter,  Q  C,  for  applicants. 

Hon.  Mr.  Morriii,( Acting  Attorney  Gciimd),  for  the  custodian. 


EVAXS  c.  l^ELL. 
1801,  Atf[/nsf.     Hon.  Mk.  Justice  Pinsent,  D.C.L 

7'/*f>7>'''>'.v — DoiiHUjc  in  fence  and  trees — 1\  n.-trnrtr-ti — lll-jh:-  '  /. 

Willie  the  (lofeiidant,  a  road  comini.>»ioiier,  cut  ami  daiiKigLil  the  roots  of  tnt> 
of  a  iiroi'iictor  ubuttiug  on  the  public  road  whiKt  in  tlie  course  of  Ivwlli:;.' 
the  same  and  undermined  his  fence.     In  an  action  for  «lamages. 

Held — Tliat  as  the  trees  were  planted  since  the  road  was  constructed,  there  was 
no  liability,  as  the  owner  should  have  guarded  aj^^inst  their  roots  intruding  on 
the  higliway.  As  regards  the  undermining  of  the  fence,  the  commissioner  wa^ 
lial  le  fur  the  damage. 

Tins  wa.s  an  action  of  trespass,  in  which  the  plaintiff,  a  resi- 
dent merchant  and  J.  P.  at  Gmnd  Bank,  sued  the  defendant, 
(chairman  of  the  road  board),  for  undermining  the  plaintiffs 
garden  fence,  and  trees  opposite  his  dwelling-house,  in  the 
course  of  levelling  and  widening  the  high  road.  The  judge,  in 
the  course  of  the  trial,  took  a  view  of  the  place,  and  finally 
held  tliat  the  claim  for  injury  to  the  fence  had  been  clearly 
made  out,  and  that  the  plaintiff  was  entitled  to  damages  under 
that  head ;  but  that  he  was  not  entitled  to  be  compensated  for 
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injury  to  trees  from  their  roots  having  been  removed  from  the 
soil  of  tlie  road,  because  it  appeared  the  trees  had  been  planted 
since  the  public  road  had  been  laid  out  many  years  ago,  and 
the  plaintiff,  when  putting  the  trees  so  near  the  edge  of  his 
boundary,  must  have  expected  tliat  in  the  course  of  nature 
their  roots  would  have  intruded  on  the  public  way.  Judgment 
for  plaintiff  for  S'30. 

Mr.  Carty  for  plaintiff. 

Mr.  Kn'ujht  for  defendant. 

PALMITEIl  r,  POWER. 
1891,  August.     Hon.  Mr.  Justice  Little. 

A  rbitratkm—A  rhllrut/r — Interest  in  aicanf. 

Uiuier  the  niuuicipal  law  a  comimlsory  rcfereuce  to  arbitration  wa.s  ]>ris(:ril)e(l 
for  ahciTtaining  the  damage  occasioue*!  to  proi^-rtieH  by  tlie  taking  ot  laud  for 
street  Avideiiiiig  i»iiri>o>c's.  llie  statute  j;ave  the  Municipality  the  a]«jK»intnient  ot 
two  of  the  arV'itrators,  and  tlie  owner  ot  the  laml  a  third,  an<l  the  <leci«>ion  of 
any  two  w.is  tinal  and  bindinir.  Tlie  Municii'ality  appointed  its  cljiirnian  and 
ex-ch<in.nn  as  their  arbitrators,  to  whi«'h  tlie  owner  of  the  land  took  e.x.jcp- 
tior..  The  Miinii.-ii>ality  declined  to  substitute  others,  and  were  a^'out  to  jiro- 
ceetl  Willi  the  reference;  whereM['On  the  ov.'ner  of  the  land  ap]-lit^d  for  an  in- 
junction to  re«<train  the  i  arties  from  so  a«ting  on  the  grounds  of  interest,  etc. 
Upon  the  hearing, 

//<7// — An  a  J  ^  ointee  to  surh  a  position  as  an  arlntrator  must  be  or.e  strmdiug 
inditiVrent  }>etwef'a  the  parties.  Any  inten-st  wljich  may  be  calculated  to  bias 
the  miml  di^qualities.  An  expression  by  one  arbitrator  which  indicates  biis  is 
sulli.-ient  to  disqualify  and  have  award  set  a>ide.     Injunction  granted. 

The  matters  in  contention  in  these  proceedings  liave  arisen 
by  reason  of  the  proposed  appropriation,  for  municipal  pur- 
poses, of  certain  land  of  the  plaintill",  situate  on  Carter's  Hill, 
in  8t.  John's. 

For  the  purpose  of  ascertaining  and  determining  the  value  of 
the  land  to  be  taken,  or  the  damage,  if  any.  that  may  tliereby 
be  occasioned  the  plaintiff,  a  compulsory  reference  to  arbitra- 
tiou  as  prescribed  by  statute  became  necessar)'. 

In  accordance  with  the  terms  of  the  statute  three  arbitrators 
should  be  appointed  for  the  adjustment  of  this  valuation;  two 
of  these  must  be  appointed  on  behalf  of  the  council,  and  one 
to  be  chosen  by  the  plaintiff. 
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It  appefirs  tliat  plaintiff  in  due  course  named  an  arbitrator, 
and,  after  an  application  had  been  made  to  the  court  for  »i 
mandamus,  the  council  named  its  two  arbitnitors,  these  were 
the  chairman,  Mr.  Power,  and  Mr.  Goodfellow.  To  this  nomi- 
nation exception  was  taken  by  the  plaintiff,  but  the  council 
declined  substituting  others  and  insisted  on  proceeding  with 
the  reference;  thereupon  the  plaintiff  had  recourse  to  these 
proceedings  on  an  originating  summons  for  an  injunction  to 
restrain  these  gentlemen  and  each  of  them  from  acting  aa  such 
arbitrators. 

The  following  extract  from  the  plaintiff's  own  affidavit  filed  in 
support  of  the  motion,  is  sutticiently  explicit  to  show  the  grounds 
iind  reasons  relied  on  by  him  in  excepting  to  these  nominees: — 

*'  I  object  to  the  appointment  of  both  and  each  of  the  gentlemen  to  act  as 
i»uch  arbitrators,  and  consider  their  appointment  unjust  and  unfair  towards 
me  for  the  following  and  other  reasons  :  (1)  The  said  Michael  Power  was 
during  all  ♦  ♦  ♦  these  negotiations,  and  still  is,  chairman  of  the  said 
Municipal  Council,  and  has,  I  verily  believe,  already  formed  an  opinion 
adverse  to  my  claim  for  compensation.  ♦  ♦  ♦  (2)  James  Goodfellow 
was,  for  some  time  pending  these  negotiations  and  correspondence,  also  a 
member  and  the  then  chairman  of  said  Council,  and  to  him  ♦  ♦  ♦  my 
claim  was  referreil,  ♦  ♦  ♦  by  the  Council,  and  he  took  a  very  active 
part  therein.  ♦  ♦  ♦  I  verily  believe  he  has  already  formed  a  strong 
opinion  adverse  to  my  claim  for  compensation,  ♦  ♦  ♦  my  belief  being 
further  formed  upon  the  statement  made  by  him  to  me  whilst  he  was 
♦  ♦  ♦  in  charge  of  the  negotiations,  to  the  effect  that  he  clid  not  con- 
sider me  entitled  to  any  compensation  other  than  the  $20  which  had  been 
paid  me,  meaning  a  sum  I  received  for  the  removal  of  part  of  a  house 
which  I  had  begun  to  erect  on  said  land." 

The  arguments  of  counsel  at  the  hearing  of  the  summons 
were  necessarily  brief  and  confined  principally  to  some  refer- 
ences to  authorities  in  support  of  the  principal  underlying  the 
objections  taken  on  ground  of  interest  or  favour  in  arbitrators 
in  cases  of  submission  or  references  generally.  The  sworn 
statements  of  the  plaintiff  were  not  met  by  any  counter  affi- 
davit on  the  part  of  the  defendant 

I  have,  therefore,  to  consider  the  respective  positions  of  the 
proposed  arbitrators,  the  data  so  far  given,  and  the  principles 
of  law  applicable  under  such  circumstances,  in  order  to  deter- 
mine whether  the  objections  are  sufficiently  valid  and  of  such 
a  character  as  to  entitle  plaintiff*  to  the  relief  asked  for  in  the 
originating  summons. 

i'irst,  tlien,  as  to  the  status  of  Mr.  Power  and  his  relation- 
ship to  tlie  defendant  council,  we  find  that  in  pursuance  of  the 
powers  granted  by  the  legislature  under  the  40th  section  of 
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the  Municipal  Act  of  1888,  the  council  duly  elected  him  as  its 
chairman ;  that  by  the  42nd  and  4:3rd  sections  all  contracts  or 
agreements  of  or  with  the  council  must  be  made  in  the  name 
of  the  chairman ;  and  all  actions  taken  by  or  against  the  coun- 
cil must  be  taken  in  his  name  as  chairman,  &c.,  &c.  And  out 
of  the  funds  at  its  disposal  there  shall  be  paid  him  the  sum  of 
$600  per  annum.  It  may  be  summarily  stated  that  this  body 
or  council  was  created  by  special  Act  of  the  legislature  to  im- 
provise, contract,  control  and  regulate  public  works,  &c.,  for 
the  improvement  of  the  town,  and  is  also  invested  with  powers 
formally  possessed  and  exercised  by  other  institutions  in  their 
relation  to  the  town,  such  as  the  Board  of  Works,  the  directors 
of  the  St.  John's  Water  Company,  &c. ;  and  has  conferred  on 
it  certain  powers  of  assessment  subject  to  legislative  approval. 
The  council  is  composed  of  seven  members,  two  appointees  of 
the  Governor  in  Council  and  five  selected  by  the  mte-payers  of 
St.  John's.  There  is  no  substantive  or  separate  section  in  the 
statute  providing  for  the  appointment  of  arbitrators,  but,  as 
already  stated,  the  practice  prescribed  by  the  13th  sec,  cap.  80, 
of  the  Consolidated  Statutes,  relating  to  the  re-building  of 
St.  John's,  is  made  applicable  and  must  govern  in  cases  such  as 
the  present.  It  was  stated  in  argument,  and  probably  correctly 
so,  that  in  similar  cases  under  the  operations  of  the  old  Act  the 
arbitratoi-s  appointed  by  the  government  were,  generally,  the 
Surveyor  General  for  the  time  being,  and  one  other  official,  and 
that  the  practice  must  have  been  found  satisfactory  to  the 
public  OS  we  have  no  instance  on  record  in  which  exception 
would  appear  to  have  been  taken  to  the  appointments.  The 
argument  as  advanced  in  support  of  the  claim  to  appoint  any 
party,  officials  or  others,  as  arbitrators  under  the  Act,  estab- 
lishes nothing  beyond  what  may  have  been  formerly  found 
officially  convenient  as  a  mode  of  practice.  If  parties  accepted 
such  nominations  without  demur,  their  conduct  can  have  no 
binding  effect  on  others  in  the  absence  of  anything  obligatory 
or  directory  in  that  regard  in  the  statute.  It  might  be  ob- 
served, in  passing,  that  the  practice  prescribed  for  the  appoint- 
ment of  arbitrators  under  the  St  John's  re-building  Acts  is 
somewhat  singular  and  not  in  accord  with  the  common  rule 
observed  in  making  such  appointments,  nor  with  provisions  of 
statutes  of  like  character,  such  as  the  Harbor  Gia^e  and  Car- 
bonear  Ee-building  Acts,  by  which  the  mere  equitable  practice 
is  prescribed  of  each  party,  under  such  circumstances  as  are 
here  in  question,  appointing  one  arbitrator  and  the^e  selecting 
an  umpire. 
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In  England,  in  analogous  cases  arising  under  the  operation 
of  the  Land  Clauses  Consolidation  Act,  arbitration  is  not  com- 
pulsory, but  if  resorted  to,  to  ascertain  the  value  of  appropriated 
lands,  each  party  names  his  arbitrator  and  these  select  their 
umpire,  or  the  valuation  may  be  left  to  two  justices  of  the 
peace  or  submitted  to  a  jury  for  assessment.  In  the  face  of 
the  express  and  unambiguous  language  of  the  section  govern- 
ing the  council  in  cases  of  this  nature  such  reference  to  prac- 
tice may  be  of  interest,  but  cannot  alter  the  prescribed  course 
of  procedure  here.  With  the  alleged  unfairness  or  inequality 
of  such  a  representation  in  a  tril)unal  so  composed  I  have  no 
other  concern  than  to  see  that  it  is  constituted  and  the  nomi- 
nation to  it  made,  in  conformity  with  the  letter  and  spirit  of 
the  law. 

Over  this  statutably  authorized  tribunal  two  parties  have 
thus  been  nominated  to  preside,  and,  acting  within  his  rights, 
the  plaintiff  has  in  proper  and  due  time  made  his  objections 
to  these  nominees  or  referees,  and  Uiken  exception  to  them 
severally  on  the  grounds  already  given.  Having  regard,  there- 
fore, to  the  importance  of  the  question  thus  raised  and  the 
effect  of  its  determination,  some  general  reference  to  fixed  and 
authoritative  rulings  of  courts  and  judicial  dicta  on  the  chamc- 
ter,  formation  and  procedure  of  such  bodies  is  called  for.  In 
the  first  place,  it  is  beyond  question  that  the  appointees  to  such 
a  quasi  judicial  position  must  be  persons  who  stand  "indifferent 
between  the  parties."  An  arbitrator  has,  in  fact,  a  similar  posi- 
tion to  a  judge,  who  cannot  deliver  a  valid  judgment  on  the 
subject  matter  of  which  he  may  have  an  interest. — 2  B.  tt  Be., 
16 ;  or,  in  other  words,  **no  man  can  be  at  once  judge  and 
suitor." 

The  law  is  wisely  jealous  on  this  head,  and  the  slightest  real 
interest  in  the  issue  of  a  suit  incapacitates  anyone  from  acting 
as  judge  in  it,  although  it  may  be  certain  that  in  fact  the  in- 
terest from  its  real  or  proportionate  insignificance  cannot  cirate 
any  bias  in  his  mind, — per  Lord  Campbell,  C.  J.,  in  re  exparte 
Medivin,  1  E.  &  B,  And  in  Redmond  on  Arbitrations,  the  s^ime 
established  rule  is  laid  down  as  of  fundamental  iraportjince  and 
must  be  observed  on  such  appointments,  viz ,  "  that  an  arbitra- 
tor is  in  a  quasi  judicial  position,  and  in  ordinary  cases  it  is  a 
first  ground  of  objection  that  he  is  not  indifferent  between  the 
parties."  The  same  doctrine  is  repeated  wherever  the  point 
called  for  attention  in  the  pronouncements  of  courts  of  law  on 
the  subject,  as  in  the  case  of  Kemp  vs.  Roe,  1  Jut,,  p,  4,  vice 
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Ch.  Binice  observed,  where  questions  of  partiality  or  impar- 
tiality arose  it  was  not  necessary  to  show  a  cause  of  corruption. 
A  perfectly  even  and  unbiased  mind  was  necessarily  of  the 
essence  of  every  judicial  proceeding,  and  if  any  circumstances 
calculated  to  produce  a  bias  appeared,  it  was  sufficient  for  the 
interference  of  the  court.  In  further  illustration  of  the  prac- 
tical application  of  the  principle  thus  observed  on,  reference 
may  be  had  to  the  case  of  Eeg  vs.  Meyer  arid  others,  JtLstices  of 
Middlescr,  Z.  R.  Q.  B.  D.  1 ;  judgment  was  delivered  on  a  rule 
for  a  certiorari  for  the  removal  into  the  Queen's  Bench  of  cer- 
tain convictions  had  by  four  justices  of  the  peace.  One  of  the 
grounds  on  which  the  application  rested  was  that  one  of  the 
justices  was  interested  in  the  prosecution,  being  "  a  chairman 
of  the  Enfield  Local  Board  of  Health,"  one  of  the  boards  at 
whose  instance  the  proceedings  were  instituted.  It  was  shown 
on  affidavit  that  although  the  chairman  s^it  as  justice  at  the 
hearing  of  the  case,  still  he  took  no  part  in  it.  Blackburn,  J., 
stated,  inter  alia,  "  the  disqualification  is  not  on  the  ground  of 
pecuniary  interest,  was  Meyer  really  substantially  interested  in 
the  proceedings  so  as  to  be  likely  to  have  a  real  bias  in  the 
matter,  although  he  took  no  part  in  the  conviction,  clearly  he 
ought  not  to  have  been  on  the  bench,  and  the  rule  must  be 
made  absolute."  We  find  the  principle  also  strongly  empha- 
sized in  the  proceeding's,  and  judgment  in  the  case  of  Elliott 
and  the  South  Devon  K,  Company,  as  reported  in  £^  Dcg.  c&  S , 
where  the  surveyor  of  a  company  had  in  that  character  treated 
with  a  land  owner  and  offered  a  price  for  land  required  by  the 
company.  He  was  subsequently  named  as  arbitrator  upon  an 
arbitration  in  relation  to  the  valuation  of  the  land,  under  the 
Land  Cls.  Con.  Acts.  It  was  held  he  ought  not  to  be  selected, 
but  the  owner  of  the  land  knowing  the  fact,  and  though  pro- 
testing against  the  propriety  of  the  appointment,  proceeding 
with  the  arbitration  was  properly  held  to  have  waived  the  ob- 
jection. 

In  relation  to  the  nature  and  character  of  the  interest  which 
may  thus  disqualify  one  from  being  appointed  as  an  abitrator, 
the  subject  is  comprehensively  stated  in  the  following  quota- 
tion from  RiLSsell  on  Arbitrators :  "  It  is  not  only  a  pecuniary 
interest  which  disqualifies,  but  any  interest  which  may  be  cal- 
culated to  bias  the  mind.  ♦  ♦  ♦  jf  there  is  some  circum- 
stance in  the  situation  of  the  arbitrator  which  tends  to  bias 
his  mind,  he  is  not  a  proper  person  to  be  a  judge  between  the 
parties."  This  ruling  is  also  laid  down  in  the  case  of  Dimes  vs. 
The  Grand  Canal  Company,  3  H.  Z.,  C  769. 
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Such  then  are  a  few  of  the  references  bearing  on  this  subject 
selected  from  a  number  given  in  the  reports  and  text  books. 

No  great  difficulty  meets  one  in  applying  these  principles  to 
the  questions  raised  in  this  matter,  and  in  doing  so,  attention 
must,  for  the  present,  be  confined  to  the  consideration  of  the 
official  position  of  the  nominee,  Mr.  Power,  aside  from  any  im- 
portance that  may  attach  to  the  averment  that  "  he,  Mr.  Power, 
has  already  formed  an  opinion  adverse  to  his  claim."  If  this 
charge  "  of  prejudging"  in  its  present  form  stood  alone,  I  would 
be  inclined  to  regard  it  as  too  geneml  and  not  sufficiently  specific 
as  a  ground  of  disqualification.  Viewing  the  chairman  as  such 
nominee  from  the  legal  stand  point,  we  must  recognize  him  a» 
the  presiding  officer  of  the  council,  the  party  defendant  in  pro- 
ceedings of  this  nature,  the  head  and  front  in  all  actions  at  law 
by  or  against  the  council.  For  his  attention  and  active  ser- 
vices in  the  interest  of  the  council  and  municipal  affairs  he  is 
entitled  to  a  fixed  annual  salary,  payable  out  of  the  funds  at 
the  disposal  of  the  council.  It  may  be  accepted  as  a  conse- 
quence following  on  these  facts  and  the  zealous  discharge  of 
his  functions,  that  the  chairman  conserves,  as  far  as  he  can,  the 
general  interests  of  the  rate-payers,  and  will  endeavour  to  exer- 
cise a  spirit  of  economy  in  the  administration  of  the  council's 
affairs,  and  necessarily  in  expenditures  to  meet  claims  arising 
out  of  such  cases  as  the  present.  This  being  so,  does  it  not 
appear  i-ather  unreasonable  and  anomalous  that  the  council,  in 
the  exercise  of  its  compulsory  powers  of  arbitration,  should, 
in  addition  to  its  other  advantages,  insist  on  the  appointment 
as  an  arbitrator  of  one  so  thoroughly  identified  with  it  ?  And 
although  he  may  not  have  expressed  any  opinion  or  done  any- 
thing from  which  bias  or  prejudice  in  favour  of  his  constituents 
could  be  inferred,  still,  under  the  circumstances,  there  must  be 
naturally  in  the  minds  of  parties  interested  a  sense  of  insecu- 
rity and  uncertainty  in  the  issue  of  such  an  arbitrament, 
which  would  not  exist  if  the  referee  were  one  known  to  stand 
perfectly  indifferent  between  the  parties. 

In  my  judgment,  then,  the  chairman  of  this  council  should 
not  be  nominated  to  fill  the  position  of  arbitrator  in  this  mat- 
ter, and  I  must  hold,  under  the  circumstances,  that  the  objec- 
tions made  to  such  an  appointment  are  well  taken. 

As  regards  the  exception  taken  to  the  other  appointment,  it 
rests  on  different  grounds,  and  does  not  call  for  any  lengthened 
consideration.  The  plaintiff's  sworn  statement  that  Mr.  Good- 
fellow,  whilst  chairman  of  the  council,  had  been  connected 
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with  the  appropriation  of  this  land  to  improve  a  main  line  of 
street^  and  had  expressed  the  opinion  against  the  claim  in  the 
decided  and  specific  manner  alleged  in  the  affidavit  of  plaintiff, 
would  appear,  in  itself,  sufficient  to  support  the  objection  taken 
to  his  proposed  appointment  as  arbitrator.  I  find  that  where 
an  arbitration  had  been  proceeded  with  and  an  award  made,  it 
was  set  aside  by  a  court  of  equity  because  of  a  charge  against 
an  arbitrator  of  bias  or  partiality,  ascertained  or  alleged  to 
have  existed  because  of  such  an  expression  of  opinion.  Fur- 
ther, in  BacorCs  AbrigL,  p.  319,  it  is  laid  down,  "  if  one  of  the 
arbitrators  use  any  expression  towards  either  party  which  dis- 
covers bias  or  prejudice  in  his  mind,  a  court  will  set  aside  the 
award,  though  there  be  nothing  to  impeach  the  conduct  of  the 
other  arbitrator." 

Mr.  Goodfellow  may  have  l)een  perfectly  right  in  the  con- 
clusion arrived  at  on  foot  of  the  claim  made  by  the  plaintiflF, 
but  in  view  of  its  going  to  arbitration,  his  expression  of  opinion 
was  decidedly  inopportune,  and  so  far  compromising  as  to  render 
him  obviously  ineligible  to  hold  the  position  of  arbitrator.  The 
sworn  statement  of  the  plaintiff  setting  out  the  expression  of 
opinion  and  the  language  used  remains  uncontradicted,  there- 
fore calls  for  no  further  observation. 

Under  the  facts  and  circumstances  disclosed  in  these  pro- 
ceedings, and  the  law  applicable  to  these,  I  find  I  must  decide 
in  favour  of  the  plaintiff,  and  that  he  is  entitled  to  the  order 
sought  for  in  his  originating  summons. 

Mr.  KeiU,  Q.  C,  for  plaintiff. 

The  Acting  Attoiniey  General  (Hon,  Mr.  Morris)  for  defen- 
dant. 
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1891,  November,    Hon.  Mr  Justice  Pinsent,  D.C.L. 

Infant  —  Guardian,  removal  of —  Wd/are  of  in/ant  —  RdigiouM  education. 

On  an  application  for  a  habeas  corpus  directed  to  the  mother  of  the  child,  a 
widow,  for  the  delivery  of  the  same  to  the  paternal  grandfather,  it  appeared 
that  the  infant  was  about  nine  years  of  age,  that  previous  to  the  death  of  the 
father,  and  during  his  absence,  the  child  had  been  sent  away  by  the  mother  to 
a  relative  of  hers,  and  that,  on  the  father's  return,  he  had  expressed  his  deter- 
mination to  regain  possession  of  the  child,  and,  with  reganl  to  all  his  children, 
that  they  should  be  brought  up  members  of  the  Church  of  England,  whereas 
now  they  are  being  educated  as  Roman  Catholics. 

Ifeki—Th&t  the  father  has  the  first  and  the  mother  the  second  title  to  the  gaar- 
dianship  of  their  children.  The  father  being  dead  the  rights  of  the  surviving 
mother  are  absolute.  As  regards  the  question  of  religious  education,  the  court 
has  no  preferences,  and  looks  only  to  the  welfare  of  the  child,  and  holds  that 
the  Protestant  and  Roman  Catholic  faith  are  equally  beneficial.  Rule  dis- 
charged. 

The  application  in  this  case  is  for  a  writ  of  habeas  corpus  to 
be  directed  to  Catherine  Cougdon,  widow  of  Richard  Congdon, 
for  the  delivery  into  the  custody  of  the  paternal  grandfather 
of  a  child  born  to  Catherine  and  Richard,  named  John,  stated 
to  be  between  eight  and  nine  years  of  age. 

The  motion  is  founded  upon  an  affidavit  of  the  grandfather 
(Samuel  Congdon),  setting  out  the  death  of  his  son  (Richard) 
in  May  last,  leaving  him  surviving  six  young  children ;  that  at 
the  time  of  the  making  of  that  affidavit  two  of  those  children 
(Samuel  and  Rachel),  aged  respectively,  ten  and  seven  years, 
were  residing  with  him,  and  had  been  maintained  by  him  at 
the  widow's  request  since  the  death  of  their  father,  who  was 
in  very  poor  circumstances ;  that  the  child  John  (who  is  the 
special  subject  of  this  application)  was  with  a  relative  of  his 
mother's — a  Mr.  Lee,  of  St.  Mary's ;  and  an  infant  child  with 
a  brother  of  the  mother ;  and  the  two  remaining  children  with 
the  mother  herself. 

The  affidavit  further  sets  out  that  John  was  given  to  Lee 
during  the  absence  of  his  father  at  last  spring's  seal  fishery, 
and  that  after  his  return  from  that  voyage  he  (Richard)  de- 
clared that  the  boy  (John)  had  been  sent  to  Lee  without  his 
knowledge  or  consent,  and  that  he  expressed  his  determination 
to  regain  possession  of  the  child ;  and  that,  with  regard  all  his 
children,  he  expressed  his  desire  and  determination  that  they 
should  be  bi-ought  up  as  members  of  the  Church  of  England, 
whereas  they  were  now  being  educated  as  Roman  Catholics, 
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It  appeai-8  that  Richard  Congdon  was  a  member  of  the  Church 
of  England,  while  his  wife  was  a  member  of  the  Church  of 
Rome;  that  they  were  married  by  a  clergyman  of  the  first- 
named,  and  it  is  said  that  the  woman  at  that  time  signified  her 
intention  of  becoming  a  member  of  the  Church  of  England, 
and  for  a  short  time  after  marriage  sometimes  attended  the 
services  of  that  church. 

The  children  of  this  union  appear  to  have  been  baptized 
both  as  catholics  and  protestants ;  but  the  son  John  particu- 
larly is  said  to  have  attended  both  church  and  school  in  con- 
nection with  the  Church  of  England — the  school  up  to  the 
time  of  his  being  placed  in  the  care  of  Mr.  Lee  ;  the  church 
during  a  prior  time  when  his  parents  and  his  grandfather 
(Samuel  Congdon)  lived  under  the  same  roof — and  some  of  the 
other  children  at  times  had  attended  church  with  their  grand- 
father (Congdon). 

The  testimony  of  Samuel  Congdon  is  supported  by  the  ex- 
aminations of  a  daughter  and  son-in-law,  and  one  or  two  other 
persons. 

On  the  other  hand,  the  mother  of  the  infants  swears  that 
her  children  (Rachel  and  Samuel)  were  phiced  with  their 
grandfather  after  their  father's  decease  only  until  she  could 
make  arrangements  for  settling  down  with  her  family  in  an- 
other house ;  that  the  boy  (John)  had  been  taken  by  Lee  at 
the  desire  and  consent  of  both  his  father  and  mother,  expressed 
and  undei-stood  before  his  father's  going  to  the  seal-fishery; 
and  that  Lee  was  willing  to  adopt  the  child  and  bring  him  up 
in  comfortable  circumstances. 

Catherine  Congdon  further  sUites  that,  after  Richard's  return 
from  the  seal-fishery  he  expressed  his  approval  of  the  boy's 
being  sent  to  Lee ;  and  it  seems  that  no  step  was  taken  by  him 
to  get  the  boy  back,  nor  any  request  made  by  him  to  Lee  for 
his  return  during  the  few  remaining  weeks  of  Richard's  life — 
unhappily  terminated  by  himself  through  drinking  some  poi- 
sonous fluid  in  mistake  for  spirits.  I  may  observe  here  that 
Catherine  Congdon  denies  that  she  ever  promised  to  become  a 
member  of  the  Church  of  England,  and  states  that  she  has 
"  been  a  regular  communicant  of  the  Catholic  Church " ;  and 
that  after  her  husband's  return  from  last  spring's  seal-fishery 
their  eldest  daughter  died  in  the  Roman  Catholic  faith,  and 
received  the  last  Sacraments  of  that  Church  with  the  know- 
ledge and  approval  of  her  father ;  and  also,  that  the  christening 
of  the  children  in  her  own  church,  as  well  as  in  that  of  her 
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husband,  was  knowu  to  him  and  not  objected  to  by  bini ;  that 
her  husband  himself  seldom  attended  any  place  of  worship. 

In  the  deposition  of  Edward  Lee,  of  St  Mary's,  merchant, 
he  swears  that  he  had  known  Eichard  Congdon  intimately  for 
many  years,  and  that  they  were  frequent  visitors  at  each 
other's  house ;  that  about  two  years  ago  he  (Richard)  spoke  to 
him  (Lee)  about  taking  his  son  John,  as  he  was  in  a  better 
way  of  doing  for  him,  but  that  at  this  time  he  (Lee)  did  not 
consent  to  take  him,  as  he  had  already  adopted  one  or  two 
other  children ;  that  afterwards,  after  repeated  requests  from 
the  father,  he  consented  to  take  his  son  John  in  the  spring  of 
this  year,  the  father  saying  he  was  to  do  as  he  liked  with  him, 
and  to  bring  him  up  in  his  (Lee's)  own  religion ;  that  he  (Lee) 
received  the  boy  on  those  terms. 

Edward  Fagan,  who  was  frequently  in  the  company  of  Cong- 
don and  Lee,  swears  to  being  present  at  more  than  one  conver- 
sation between  them,  embodying  and  confirming  the  version 
given  by  Lee  of  the  agreement  about  the  boy  John,  and  of  the 
spring  of  this  year  being  the  time  named  for  his  being  taken 
by  Lee. 

James  Fagan  deposes  that  at  the  request  of  Eichard  Cougdou 
he  stood  as  godfather  to  one  of  his  children,  when  the  child 
was  christened  a  Roman  Catholic ;  and  that  he  (Eichard)  had 
often  told  this  deponent  that  his  wife  could  bring  them  up  as 
she  liked. 

The  mother-in-law  of  the  deceased  deposes  to  promises  of 
Eichard  Congdon  that  his  children  should  be  brought  up  as 
Eonian  Catholics ;  of  his  knowledge  of  their  being  christened 
as  such ;  of  his  "  taking  part  in  the  Eosary"  with  her  and  her 
family,  and  so  forth.  Several  others  depose  to  Eichard's  pend- 
ing for  the  priest  for  his  dying  daughter,  and  of  himself  sprink- 
ling the  child  with  holy  water. 

Such  is  substantially  the  evidence  in  this  dispute,  and  the 
question  remains  what  law  is  the  court  to  apply  to  the  case  ? 

I  will  consider,  in  the  first  place,  the  question  of  the  right 
of  custody,  which  is  truly  the  substantial  question  in  a  pro- 
ceeding of  this  kind  upon  a  rule  for  a  writ  habeas  corpus  when 
the  infant  is  not  a  ward  of  court. 

This  is  a  case  of  guardianship  of  the  person,  unconnected 
with  any  right  of  property  to  be  administered  for  the  benefit 
of  the  infant. 

It  is  sought  in  this  proceeding  to  take  out  of  the  custody, 
control  and  disposition  of  the  mother  her  infant  children. 
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The  law  holds  that  the  ancestors  of  children  are  their  guar- 
dians by  nature,  and  that  the  father  has  the  first  title  and  the 
mother  the  second.  There  is  also  the  guardianship  for  nurture, 
and  none  can  have  this  except  the  father  or  mother,  and  this 
latter  extends  in  the  case  of  boys  to  the  age  of  fourteen. 

The  right  of  the  father  is  considered  so  paramount  that  no- 
thing can  deprive  him  of  it  nor  afford  an  answer  to  his  suit  for 
delivery  of  the  person  of  his  children.,  unless  it  appeared  that 
in  his  hands  they  would  be  subject  to  cruelty  or  gross  corrup- 
tion, or  that  he  had  absolutely  abdicated  his  rights  to  such  an 
extent  that  any  return  to  their  exercise  would  be  to  the  injury 
of  the  infant.  Thus  we  have  held  recently  in  the  Ciise  of  the 
Infant  McGin\  that  the  father  was  entitled  to  resume  the  con- 
trol of  a  child  whom  he  was  not  shown  to  have  transferred  to 
the  management  of  others  for  more  than  temporary  purposes. 

The  husband  being  dead  the  rights  of  the  surviving  mother 
are  equally  sacred  and  no  less  absolute.  This  position,  it  ap- 
pears to  me,  is  not  open  to  controversy  and  requires  no  citation 
of  specific  authorities 

But  it  is  said  there  is  a  question  in  this  case  of  the  religious 
education  of  the  children,  and  they  ought  to  be  brought  up  in 
the  religion  of  their  deceased  father,  and  the  court  ought,  there- 
fore, to  deprive  the  mother,  the  legal  guardian  by  nature  and 
for  nurture,  in  favour  of  the  grandfather. 

Xo  authority  has  been  cited  to  support  such  a  position  as 
this  in  a  proceeding  of  the  kind  with  which  we  are  now  con- 
cerned. But  supposing  that  either  in  exercising  the  delegated 
authority  of  the  crown  as  parens  patriw,  or  as  a  condition  at- 
tached to  permitting  to  the  mother  to  retain  the  custody  of  her 
children,  the  court  were  asked  to  direct  her,  in  peril  of  con- 
tempt, to  bring  up  her  children  in  the  religion  of  the  father,  it 
may  be  well  to  inquire  whether,  under  the  circumstances  of 
the  case,  the  court  would  or  ought  to  go  the  length  of  imposing 
such  conditions  upon  the  mother. 

I  would  premise  that  upon  points  of  religious  doctrine  a 
judge,  acting  judicially,  ought  not  to  have  any  preferences,  and 
if  he  have  any  prejudices  he  should  overcome  and  disregard 
them. 

In  the  well-known  case  of  A2isti7i  vs.  Austin,  cited  by  Mr. 
Morris  at  the  bar,  (the  converse  of  this  one  upon  the  point  of 
religion),  the  master  of  the  rolls,  Sir  J.  Eomilly,  expressed 
himself  in  language  which  so  entirely  coincides  with  my  own 
opinion  of  the  principles  that  should  govern  the  exercise  of 
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judicial  discretion  with  regard  to  the  custody  of  children  in  a 
case  of  this  complexion,  that  I  take  the  following  extract  from 
the  judgment, — ^4-  Bear,,  p.  QGo  : 

"  In  these  cases  the  court  only  considers  what  is  most  for  the  benefit  of 
the  infant.  In  the  matter  of  religion  the  court  hohls  that  the  Roman 
Catholic  faith  and  the  Protestant  iaith  are,  to  this  extent,  equally  benefi- 
cial to  the  child,— tliat  it  considers  the  hoi)e  of  eternal  salvation  <loe.s  not 
depend  upon  the  circumstance  whether  bhe  entertains  one  faith  or  the 
other,  but  uj)on  the  manner  in  which  she  luHils  her  duties  \\\yoii  earth. 
But  the  court,  although  it  holds  an  equal  hand  between  them,  alway^j 
gives  a  ]>reponderance  to  the  wishes  and  de>ires  of  the  father,  and,  in  the 
ah-^ence  of  other  circumstances  materially  to  the  benefit  of  the  child,  it 
directs  the  child  to  be  educfited  in  the  religion  of  the  father.  But  all  this 
is  subordinate  to  the  first  and  primary  object,  which  is  the  welfare  of  the 
child,  because,  as  I  have  already  stated,  the  future  salvation  of  the  child 
does  not,  in  the  judgment  of  the  court,  depend  upon  the  faith  which  it 
entertaiiiN  being  eitlier  Roman  Catholic  or  Prote.-^lant.  No  thinij,  and  no 
person,  and  no  combination  ot  them  can,  in  my  opini(m.  with  regard  to  a 
child  of  tender  years,  supply  the  place  of  a  mother,  and  the  welfare  of 
the  cliild  is  s-o  intimately  connected  with  its  being  under  the  care  of  the 
motlier  tliat  no  extent  of  kindness  on  the  ]>art  of  any  other  person  can 
sui)ply  that  i)lace.  It  is  the  notoriiuis  ul'M-rvation  of  mankind  that  the 
loss  of  a  motlier  is  irre])arable  to  her  cliildren,  and  i)articularlv  so  if 
yoniiLT.  If  that  ])e  so,  the  circumstanas  must  be  very  stiong  intlee(l  to 
induce  this  court  to  take  a  chihl  from  tlie  guardianship  and  cu.-^tody  of  her 
mother.  It  is,  in  junnt  of  fact,  only  done  where  it  is  es-ential  to  the  wel- 
fare of  the  cliiM.  There  are  ca<t;s  of  unnatural  mothers  an«l  of  immoral 
motliL-rs  wlieie  the  court  is  obliged  to  take  away  a  child  from  tlie  mother, 
finding  that  a  bad  niuther  is  really  wor.M*  tlian  no  motlii^r  at  all  ;  but  in 
tlie<t*  ca>Ls  it  acts  solely  for  the  benetit  of  the  child. 

"Now,  upon  reailing  through  the  ])ai)L*r>  in  the  ]>ro.^eut  cT-e,  llitre  is 
not  a  sngi:t'>tion  of  unfitne>s  or  of  anything  against  tlie  character  of  tlie 
mother.  The  ca<e  is  put  solely  on  the  (lue.-tion  of  wliat  faith  tlie  child 
shall  be  educated  in,  and  what  I  have  to  con-ider  is  Mhether  the  import- 
ance of  educating  the  child  in  the  Roman  Catludic  faith,  be.aii-e  it  wa^ 
the  religion  of  her  lather,  is  sulliciently  uruiut  to  di']>rive  the  chiM  of  the 
care  of  her  motlier.  I  am  of  oj)inion  that  it  is  not,  and  that  it  i-  impos- 
s*ible,  for  the  benetit  of  this  child  ami  for  the  sake  of  educating  her  a-*  a 
Roman  Catholic,  that  I  can  properly  take  her  from  her  mother.  "  I  .-should 
hesitate  to  do  that  in  any  case  ;  but  in  this  case  I  think  the  father  of  the 
child  himself  must  have  entertained  considerable  doubts  upon  the  .-ubjcct," 

Althoii^i^h  ill  that  case,  which  related  to  a  ward  of  court,  an 
order  was  subsequently  made  by  the  Lord  Chancellor  that  while 
the  mother  was  to  retain  the  custody  of  the  infant,  yet,  when 
the  child  came  to  be  capable  of  religious  instruction,  he  was  to 
be  educated  in  the  religion  of  his  father,  the  facts  presented 
nothing  like  so  strong  a  case  against  the  general  principle  that 
a  child  should  be  educated  in  the  religion  of  his  father  as  the 
facts  in  the  present  proceedings  do. 
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The  weight  of  evidence  here  seems  to  me  to  indicate  not 
only  great  indifference  on  the  part  of  the  father,  but  to  a  large 
extent  it  reveals  acquiescence  on  his  part  in  the  desires,  pre- 
ferences and  proceedings  of  his  wife ;  although  it  is  true  that 
when  under  the  influence  and  in  the  society  of  his  father,  to 
whom  he  was  indebted  for  much  aid,  he  professed  and,  perhaps, 
was  even  inclined  to  act  differently. 

With  regard  to  the  infant  John,  with  whose  case  I  am  now 
called  upon  to  deal  specifically,  the  preponderance  of  evidence 
in  my  judgment  is  with  the  position  taken  by  the  mother;  that 
the  father  voluntarily  abdicated  his  rights,  and  that  she  now 
confides  this  son  to  Lee  in  terms  of  the  express  understanding 
and  agreement  with  the  deceased  father,  to  which  reference  has 
been  already  made ;  and  that  it  is,  in  the  meantime  at  least, 
for  the  benefit  and  material  advantage  of  the  child  that  he 
should  remain  as  he  is. 

It  is  clear  that  a  father  may,  by  his  own  conduct,  even  in  his 
own  lifetime,  lose  the  right  to  have  his  child  educated  in  his 
own  religion,  a  fortiori  after  his  death. — In  re  Scanlan  Infants, 
40  Ch.,  Div.  208;  and  sec  Hill  rs.  Hill,  SI  L.  J.  Ch.,j)-  503, 

I  cannot  discover  any  sufficient  ground-work  in  this  case  for 
the  interference  of  the  court  with  the  mother's  control  and  dis- 
cretion, and  I  think,  in  the  interests  of  the  infant,  that  any 
such  interference  would  be  deplorable. 

I  deliver  this  judgment  as  an  act  of  court  before  a  single 
judge  (and  not  in  chambers),  tlTat  in  the  event  of  any  substan- 
tial doubt  being  entertained  of  its  accuracy,  there  may  be  a 
re-hearing  before  the  full  court. 

In  the  point  of  view  that  I  believe  the  grandfather  has,  in 
moving  in  this  case,  acted  with  every  honest  and  commendable 
intention,  I  would  order  the  discharge  of  the  rule  without 
costs. 

Sir  J,  S.  Winter,  Q.  C,  and  Mr  Morison  for  the  applicant. 

The  Hon,  Mr.  Morins  for  the  mother  of  the  infant. 
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1891,  Api'il    Carter,  C.  J. ;  Pinsent,  J. 

Skipping— Extraordinary  expenditure — Power  of  master  of  fiahing  vessel  to  bind 

outfUter. 

Where  a  fishing  vessel  fitted  out  with  all  needful  supplies  put  into  a  port  befor 
her  return  home,  not  in  distress,  the  port  being  in  communication  with  the 
owner,  and  the  master  made  purchases  from  plaintiflT.    In  an  action  against 
the  owner  to  recover  the  amount  of  the  goods  delivered, 

Held  —Master  has  no  power  to  bind  the  credit  of  the  ship-owner,  except  where 
absolutely  required  and  when  he  cannot  communicate  with  his  owners. 

This  action  is  brought  to  recover  $42  for  the  price  of  goods, 
<xon8isting  of  flour,  tobacco,  ice  and  some  cash,  alleged  to  have 
been  furnished  and  paid  at  St.  Lawrence,  in  the  district  of 

Burin,  in  this  colony,  in  May,  1889,  to  Goodwin,  master 

jof  the  vessel  Snow  Bird,  then  prosecutincr  a  banking  voyage,  of 
which  the  defendant  was  the  owner.  There  were  no  special 
xjircumstances  or  exigency  which  shewed  that  these  articles 
were  required  for  the  use  of  the  vessel  in  the  prosecution  of 
the  voyage  and  they  were  apparently  given  on  the  mere  appli- 
cation of  the  master,  without  enquiry  by  the  plainti£f,  he  con- 
tentedly debiting  them  to  the  defendant  as  owner. 

From  the  evidence  of  the  defendant,  taken  out  of  court  under 
a  judge's  order,  he  swears  that  the  vessel  was  amply  supplied 
with  all  things  necessary  for  the  voyage,  and  had  more  than  a 
Bufficiency  of  provisions,  also  cash  given  to  the  master  for  the 
purchase  of  bait  and  ice;  a  detailed  account  of  all  which  is 
appended  to  the  written  evidence ;  also,  that  he  did  not  know 
the  plaintiff,  and  never  had  any  dealings  with  him ;  that  he 
never  authorized  the  master  or  anyone  else  to  obtain  such 
goods,  and  knew  nothing  of  their  being  had  until  plaintifi 
made  his  claim,  nor  did  the  master  acquaint  him  that  he  re- 
quired any  goods.  Early  in  June  of  that  year  the  master 
deserted  the  vsssel.  &c. 

In  this  case  there  was  no  special  authority  conferred  on  the 
master  to  obtain  additional  supplies  on  the  voyage,  nor  was 
any  authority  proved  in  the  trade  from  usage,  although  some- 
times, as  incident  to  his  appointment,  when  he  cannot  com- 
municate with  his  owners  or  agents,  the  master  may  pledge 
their  credit  for  all  such  repairs,  for  the  supply  of  all  such  pro- 
visions as  are  reasonably  necessary  for  the  due  prosecution  of 
the  voyage  in  which  the  ship  is  engaged. — Bcldon  vs.  Campbell, 
G  Ex.  890  ;  Webster  rs,  Scekamjiy  Jf  B,  &  Aid,,  352 ;  Arthur  vs. 
Barton,  6  M,  &  W.,  138,  &c, ;  Kay  on  Shipping,  Jf79. 
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In  order  to  constitute  a  valid  demand  against  the  defendant 
it  was  incumbent  on  the  plaintiff  to  show  the  apparent  or  pre- 
sumed necessity  for  furnishing  these  articles,  and  that  they 
were  reasonably  fit  and  proper  for  the  occasion.  He  has  not 
tendered  any  evidence  in  this  respect,  while  we  have  the  posi- 
tive testimony  of  the  defendant,  not  attempted  to  be  contra- 
dicted, that  the  ship  was  amply  supplied  with  all  necessary 
things  for  the  voyage. 

The  proper  mode  of  ascertaining  whether  supplies  or  repairs 
were  necessary,  is  to  ask  whether  a  prudent  owner  himself 
would  have  ordered  them  under  the  circumstances  if  he  had 
been  present  —  Webster  vs.  Seekamp,  stipra. 

This  would  be  a  question  for  a  jury  if  the  case  had  been  tried 
before  one ;  and  as  we  are  both  judges  and  jury  I  do  not  imagine 
we  can  have  the  least  hesitation,  from  the  evidence,  in  answer- 
ing that  question  in  the  negative  And  clearly  the  master's 
position  in  this  case  was  not  such  as  to  constitute  him  the 
authorized  agent  of  the  defendant  so  as  to  pledge  his  credit. 
This  is  a  question  of  fact  which  in  cases  like  this  the  court 
.also  leaves  to  a  jury  to  answer. — Arthur  vs.  Barton,  supra 

The  plaintiff  does  not  appear  to  have  troubled  himself  in  the 
least,  even  to  make  enquiry  as  to  the  actual  necessity  for  these 
so-called  supplies,  and  there  was,  I  think,  sufficient  in  the  arti- 
cle of  tobacco  alone  to  have  aroused  his  suspicion.  But  be- 
sides all  this,  even  if  there  had  been  a  necessity  shewn  for  such 
goods  and  cash,  when  the  ship  was  within  telegraphic  distance 
of  the  defendant,  he  should  have  been  communicated  with  be- 
fore his  credit  could  be  pledged,  unless  (what  is  not  pretended 
to  have  existed  in  this  case)  the  necessity  was  so  great  that  the 
master  could  not  wait  to  consult  the  defendant  without  con- 
siderable prejudice  to  his  interests. — ICay,  4-^7,  and  cases  therein 
cited. 

It  was  asserted  in  argument  that  if  the  plaintiff  failed  to  re- 
cover ship-owners  would  be  seriously  prejudiced  on  such  a 
voyage,  as,  in  case  of  necessity,  no  person  would  make  ad- 
vances; but  I  am  inclined  to  think  that  if  he  did  recover, 
under  the  circumstances  disclosed  in  this  case,  it  would  have 
a  much  more  damaging  effect  on  the  interests  of  owners,  who 
would  thus  be  exposed  to  the  recklessness,  to  say  the  least,  of 
such  masters  as  the  commander  of  the  Snoio  Bird,  and  more- 
over, would  be  in  contravention  of  the  recognized  principles  of 
law  in  like  cases.  If  the  owner  should  intend,  in  the  event  of 
emergency  happening,  to  have  his  credit  pledged  on  such  a 

NN 
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voyage,  he  can  easily  empower  the  master  to  do  so  before  de- 
parture on  the  voyage. 

Although  the  amount  sought  for  is  comparatively  small,  yet 
the  principle  involved  in  this  case  is  of  considerable  import- 
ance to  the  trade  to  be  determined  by  this  court,  and  I  may 
mention  that  in  the  case  of  Arthur  vs.  Barton,  supra,,  the  sum 
in  dispute  in  a  similar  question  was  less  than  £5,  yet  of  so 
great  importance  was  the  matter  deemed  to  be  to  shipping  in- 
terests, that  it  was  brought  before  and  disposed  of  by  the  Court 
of  Exchequer  in  England,  the  Chief  Baron  Lord  Abiuger  giving 
the  judgment  of  the  court,  and  eminent  counsel  being  retained 
on  each  side. 

I  am,  therefore,  of  opinion  the  defendant  is  entitled  to  the 
judgment  of  the  court  in  his  favor. 


Hon.  Mr.  Justice  Pinsent: 

This  is  an  action  involving  only  a  small  amount,  but  it  is 
somewhat  important  in  principle,  and  the  court  has  been  asked 
to  give  publicity  to  its  judgment,  by  way  of  remoNdng  the  im- 
pression said  to  be  prevalent  that  masters  of  banking  vessels 
in  this  trade  possess  unlimited  authority  to  pledge  the  credit 
of  their  ship-owners  or  out-fitters  for  general  supplies. 

Masters  of  these  vessels  possess  no  such  authority.  They 
are  strictly  limited  to  cases  of  absolute  necessity,  and  they  can 
only  then  assume  an  agency,  when  the  power  of  communication 
with  the  owner  is  not  correspondent  with  the  urgent  necessity 
of  the  case. 

Here  a  vessel  was  fitted  out  at  Carbonear  with,  as  is  alleged, 
sufficient  supplies  of  all  kinds  for  her  then  voyage.  She  put 
into  St,  Lawrence  before  her  return  home,  not  in  distress,  but 
within  the  means  of  speedy  communication  with  the  owner, 
and  there  the  master  made  purchases  of  tobacco  and  flour  from 
the  plaintiff,  and  procured  from  him  the  payment  of  an  order 
for  ice. 

It  might  open  the  door  to  boundless  imposition,  fraud  and 
extravagance,  if  the  courts  were  to  recognize  such  an  authority 
as  that  which,  it  is  said,  is  supposed  to  exist,  of  these  ship- 
masters possessing  indefinite  and  unlimited  right  to  pledge  the 
credit  of  their  employers. 

As  to  the  items  of  bait  and  ice  the  rule  would  not,  in  my 
<.pinion,  be  so  strictly  restrained  as  for  other  outlays. 
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If  the  necessities  of  the  venture  absolutely  required,  in  the 
interests  of  employers  and  employed,  that  these  articles  should 
be  obtained  at  the  nearest  convenient  point  for  obtaining  them, 
and  if  they  were  sold  and  delivered  on  board  in  reasonable 
quantities  and  under  circumstances  free  from  suspicion,  the 
master  not  being  in  funds  to  pay  for  them,  I  think  the  credit 
of  the  owner  might  be  pledged. 

Even  then  it  would  be  much  better  and  safer,  in  the  interests 
of  all  parties,  that  the  master  should  be  provided  with  and  pro- 
duce a  written  authority. 

In  the  present  action  there  is  a  charge  for  ice  §12  50,  which, 
there  appears  to  be  no  reason  to  doubt,  was  actually  and  rea- 
sonably supplied. 

All  the  items  charged  will,  with  this  exception,  be  disallowed, 
and  there  would,  in  this  point  of  view,  be  judgment  accordingly 
for  the  plaintiff  for  S12.50  without  costs. 

Hon.  E.  P,  Moi*ris  for  plaintiff. 
Mr.  Emerson,  Q.  C,  for  defendant. 


Ix  RE  THOMAS  O'XEIL. 
1892,  Jiuiuary.    HoN.  Sir  F.  B.  T.  Carter,  C.  J. 

License  to  sell  infoxkatimj  liquors  i>n  prrmUes — License  A I't,  1S75 — Oprn  afler 
'proh  ihitcd  ho u  rs — Appeal. 

The  appellant,  being  licensed  to  sell  by  retail  intoxicating  liquors  on  his  premises, 
was  convicted  of  a  breach  of  a  section  of  the  "License  Act,  1S75,"  regulating 
the  dosing  of  houses  licensetl  for  the  sale  of  intoxicating  li  juors.  Tho  con- 
viction was  appealed  from  on  the  grounds:  (1)  The  premises  were  not  open  ; 
(2)  No  business  done ;  (3)  No  liquor  delivered  or  consumed ;  (4)  Premises 
being  open  not  sufficient  to  warrant  a  conviction. 

Held — The  conviction  was  right.  The  section  provides  the  premises  must  be 
absolutely  closed  within  the  prohibited  hours.  Here  it  was  not  denied  they 
were  open,  although  no  business  was  done  ;  the  door  being  open  the  prenuses 
couhl  not  be  said  to  be  absolutely  closed. 

This  is  an  appeal  from  a  couviction  had  before  a  stipendiary 
magistrate  in  the  central  district  for  a  breach  of  the  19th  sec- 
tion of  the  License  Act,  1875,  which  inter  alia  enacts  that  *'  all 
licensed  houses  shall  be  absolutely  closed  and  no  business  what- 
ever done  therein,  and  no  intoxicating  liquor  delivered  or  con- 
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suined  between  the  hours  of  leu,  p.  m ,  and  six,  a.  m  ,  from  the 
first  day  of  April  to  the  thirty-first  day  of  December,  both  in- 
clusive." To  this  part  of  the  section  no  specific  penalty  is 
attached,  but  there  is  in  a  subsequent  part  of  it  for  selling  in- 
toxicating liquor  on  Christmas  Day  and  Good  Friday.  I  may 
observe  the  appellant  was  sued  for  the  penalty  under  the  26th 
section  of  the  Act,  which  provides  that  if  any  person  holding 
a  retail  license  shall  be  guilty  of  a  violation  of  the  provisions 
of  the  Act,  or  of  the  conditions  of  his  license,  for  which  there 
is  no  specific  penalty,  he  shall  be  liable  to  a  penalty  for  every 
offence  not  exceeding  twenty-five  dollars 

The  complaint  was  that  O'Neil  had  the  shop  door  of  his 
licensed  premises  open  at  5.30  a.  m.  on  the  21st  of  August  hist, 
which  was  sustained  and  not  attempted  to  be  contradicted,  but 
there  was  no  proof  offered  of  any  business  having  been  trans- 
acted nor  of  any  liquor  having  been  delivered  or  consumed. 
Upon  this  the  magistrate  convicted  the  appellant  and  fined 
him  twenty  doUai-s,  and  in  default  of  payment  twenty  days 
imprisonment. 

The  accused  appealed  upon  the  grounds  that  to  render  him 
liable  to  the  penalty  it  was  necessary  to  prove  that  during  the 
prohibited  hours :  (1)  The  premises  in  question  were  not  closed ; 
(2)  That  business  was  being  done  therein ;  (3)  That  intoxicat- 
ing liquor  was  delivered  or  consumed ;  (4)  That  it  is  not  suffi- 
cient to  prove  only  that  the  premises  were  not  closed. 

Mr.  Kent,  Q.  C,  was  heard  against,  and  Mr.  Lilly  in  support 
of  the  conviction. 

The  Act  of  1875  is  apparently  based,  or  at  least  in  part,  on 
the  Imperial  Act  38  Vic ,  cap.  49 ;  by  that  Act  there  is  no 
specific  penalty  imposed  by  the  section  which  prescribes  the 
hours  for  keeping  the  premises  closed,  and  there  is  no  general 
penalty  clause  as  in  our  Act ;  but  by  the  9th  section,  when 
during  those  hours  any  person  sells  or  exposes  for  sale  in  such 
premises  (licensed)  any  intoxicating  liquors,  &c.,  the  penalty 
would  attach,  and,  in  the  present  case,  even  under  the  provi- 
sions of  that  or  a  similar  enactment  the  appellant  would  have 
been  liable.  For  appeal  decisions  under  that  Act  see  Brigden 
vs.  ITci^hrs,  1  K  B.  D.,  330 ;  Tassdl  vs.  Ovcnlcn,  2  B.  R,  3SJ. 

The  section  under  which  the  complaint  made  and  the  convic- 
tion had  is  emphatic  in  its  terms  in  declaring  that  all  licensed 
premises  sliall  be  ahaoJutcly  closed,  &c.,  as  above.  It  would  be 
diflieult  to  imagine  that  premises  could  be  absolutely  or  com- 
pletely (leased  at  o.oO  a.  ni.  on  the  day  in  ([uestion  and  yet  have 
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the  door  of  the  shop  for  the  vending  of  intoxicating  liquoi's 
where  customers  usually,  if  not  invariably,  enter,  open  to  the 
public.  If  the  contention  of  the  appellant  be  well  founded,  it 
would  not  be  illegal  to  have  the  licensed  premises  fully  open 
throughout  the  night  if  the  licensee  were  not  detected  in  trans- 
acting business  or  permitting  intoxicating  liquor  to  be  delivered 
or  consumed,  in  which  case  the  absolute  prohibition  would  be 
inefiTectual.  It  is  evident  enough  that  business  might  be  trans- 
acted and  liquor  delivered  or  sold  within  the  named  hours,  and 
yet  the  premises  closed  all  the  time.  I  can  perceive  nothing 
incongruous  in  the  legislature  declaring,  as  in  my  opinion  it  has 
done,  that  any  one  of  the  three  acts  specified  in  the  19th  sec- 
tion should  be  regarded  as  a  separate  offence  if  commited  within 
the  prescribed  hours  and  without  the  conjunction  of  the  other 
or  others,  and  as  plainly  declared  as  if  the  Act  had  said  a 
licensed  publican  shall  keep  his  premises  absolutely  closed,  he 
shall  not  transact  any  business,  nor  shall  he  vend  any  intoxi- 
cating liquors  between  the  hours  mentioned. 

Mr.  Kent  contended  that  as  the  act  was  a  penal  one  it  should 
receive  a  strict  construction,  but  this  rule  should  not  be  applied 
to  detract  from  the  plain  meaning  of  language  used  by  the  legis- 
lature. Both  English  and  American  jurists  have  recognized  the 
principle  that  penal  statutes  were  to  be  construed  rciisonably 
according  to  the  manifest  meaning  of  the  words,  so  as  to  give 
effect  to  the  intention  of  the  legislature  according  to  the  ordi- 
nary rules  of  grammatical  construction.  The  general  principles 
of  construction  apply  to  all  Acts  whether  penal  or  remedial. 

Considering  that  this  is  the  first  offence  under  the  license 
Acts  with  which  the  appellant  has  ever  been  charged,  iuid  that 
there  was  no  defiance  of  the  law  respecting  the  hour  as  the 
wife  of  the  appellant  recognized  it  at  the  time  expressing  her 
belief  it  was  past  6  a.  m.,  1  think  the  fine  should  be  reduced ; 
at  the  same  time  I  consider  the  constable  acted  properly  in 
making  the  complaint  before  the  magistrate. 

My  brother  judges  concur  in  this  judgment. 

Mr.  Kent,  Q.  C,  for  appellant. 
Mr.  Lilly  for  complainant. 
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1892,  January.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Munieipal  Act,  ISSS^Constmctum  of-^Laying  down  pavement-^urisdietion  of 
magistrate — Appeal, 

On  a  complaint  by  the  chairman  of  the  St.  John's  Municipal  Council  against  the 
defendant  for  not  laying  a  side  walk,  the  magistrate  held  he  had  no  jurisdic- 
tion  to  try  complaint. 

Held—On  appeal,  that  under  section  28,  cap.  80,  con.  stat,  the  magistrate  ha« 
jurisdiction  to  try  comidaints  for  the  nonfeasances  under  section  15. 

This  comes  before  the  court  in  the  form  of  a  special  case, 
submitted  by  one  of  the  stipendiary  magistrates  for  the  central 
district,  as  follows : — 

"  On  the  12th  ilay  of  October,  A.  D.  1891,  at  St.  John's,  in  the  sessious 
court,  before  the  undersigned  police  magistrate,  the  above-named  defen- 
dant was  complained  of  for  that  she  '  being  the  owner  and  proprietor  of  a 
certain  house  abutting  on  Duckworth  street,  in  the  town  of  St.  John's,  has 
failed  as  by  law  reouired,  and  under  and  by  virtue  of  an  Act  passed  in  the 
fifty-first  year  of  Her  present  Majest  v,  entitled  *  An  Act  to  provide  for  the 
municipal  affairs  of  the  town  of  St.  John's,  and  for  other  purposes,'  to  lay 
or  cover  the  path  appropriated,  in  front  of  her  said  house,  for  foot  pas- 
sengers with  stone  or  plank.' " 

The  said  information  having  been  heard  before  the  under- 
signed, it  was  determined  by  him  that  he  had  no  jurisdiction 
from  the  Act  under  which  the  information  was  laid  to  impose 
a  penalty,  and  he  accordingly  dismissed  the  complaint. 

Against  this  decision  the  informant,  relying  on  the  general 
words  of  section  28,  cap.  80,  of  the  consolidated  statutes,  which 
is  the  Act  referred  to,  appeals. 

The  holding  of  the  magistrate  is,  that  section  28  n^lates  back 
and  is  confined  to  the  subject  matter  of  the  27th  section,  and 
that  that  the  penalty  inflicted  by  the  28th  section  is  limited  to 
the  misfeasance  created  by  section  27  The  last  sentence  of 
section  28  plainly  indicates  that  the  section  is  controlled  and 
confined  by  the  27th. 

For  other  misfeasances  and  non-feasances  under  the  Act 
there  are  penalties  specially  provided,  and  these  are  recover- 
able summarily  before  a  justice  for  the  district — sections  21, 
29  and  30. 

The  complaint  is  for  a  non-feasjince  under  section  15,  for 
which  no  penalty  is  specially  provided. 

If  the  opening  sentence  of  section  28  were  a  separate  sub- 
stantive section  providing  a  penalty  for  disobedience  to  orders 
generally,  not  providing  penalties  of  the  Governor  in  Council 
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<now  the  Municipal  Council  for  the  purposes  under  discussion) 
under  this  chapter  of  the  consolidated  statutes,  the  summary 
jurisdiction  would  be  unquestioned. 

The  question  for  the  opinion  of  this  honourable  court  is : — 

'*  Does  section  28  give  the  magistrate  jurisdiction  to  deal  with  a  non- 
compliance with  or  disobedience  to  section  16  ? 

"(Signed),  J.  G.  Conroy,  S.  M." 

The  27th  section  of  the  Eebuilding  Act  prohibits  the  build- 
ing, &c.,  or  proceeding  to  build,  any  house,  &c.,  within  the 
boundaries  prescribed  for  the  width  of  any  road,  street,  &c., 
whether  compensated  for  or  not.  In  this  section  no  specific 
penalty  is  provided,  nor  is  there  for  the  breach  of  the  15th, 
16th,  19th,  in  either  of  these  sections. 

The  28th  section  declares  that  any  person  infringing  the  pro- 
visions of  this  chapter,  or  any  order  made  by  the  Governor  in 
•Council,  without  adding,  as  it  should  properly  have  done, 
"When  not  otherwise  provided  for,"  shall  be  subject  to  a 
penalty  not  exceeding  fifty  dollars,  to  be  recovered  in  a  sum- 
mary way  before  any  stipendiary  justice  for  the  central  dis- 
trict, &c. ;  and  then  proceeds :  "  That  all  buildings  or  erections 
which  shall  be  commenced  to  be  erected  or  constructed  in  con- 
travention of  this  chapter,  or  of  such  order,  shall  be  public  nui- 
sances, with  power  to  abate,  and  the  person  wilfully  committing 
such  nuisance  shall  be  subject  to  a  penalty  not  exceeding  $25." 
It  appears  that  this  latter  part  of  the  section  not  only  imposes 
ii  penalty  for  a  violation  of  the  27th  section,  but  is  also  com- 
bined with  a  provision  for  the  removal  of  any  buildings  impro- 
perly erected  as  public  nuisances.  The  term  "order"  with 
reference  to  this  subject,  appears  to  refer  to  the  orders  which, 
by  the  16th  section,  the  Governor  in  Council  is  authorized  to 
make  and  publish  in  the  Eoyal  Gazette  for  regulating  the  width 
of  streets,  lanes,  &c. 

It  must  be  remembered  that  the  Consolidation  Act,  1872,  did 
not  profess  to  alter  or  amend  the  provisions  of  the  Acts  consoli- 
dated ;  and  it  will  be  found  on  examination  of  these  Acts  there 
was  a  general  penalty  clause.  The  amended  Eebuilding  Act, 
13th  Vic,  cap.  10,  passed  in  April,  1850,  by  the  10th  section 
enacted  "  That  any  person  infringing  the  provisions  of  this  or 
any  of  the  before  in  part  recited  Acts,  or  any  order  or  orders, 
shall  be  subject  to  a  penalty  not  exceeding  £10,  recoverable 
before  one  or  more  justices  of  the  peace."  There  was  also  at 
that  time  a  specific  penalty  for  certain  breaches. 
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The  first  part  of  the  28th  section  referred  to  is  not  therefore 
a  new  provision,  or  as  only  applicable  to  the  27th  section.  It 
is  somewhat  of  a  conglomeiution,  but  the  language  is  suffi- 
ciently extensive  and  intelligible  to  apply  to  the  15th  section 
as  regards  the  non-laying  down  of  a  pavement  by  a  proprietor 
without  affecting  the  application  of  the  residue  of  the  section, 
which  is  clearly  distinguishable  from  the  first  part  of  it. 

There  is  only  one  question  submitted  by  the  magistrate,  viz., 
that  of  jurisdiction,  and  which  I  think  is  conferred  by  the  28tb 
section. 

My  brother  judges  concur  in  this  judgment. 

Mr,  E.  P.  Montis  for  complainant. 
Mr.  Brovming  for  defendant 


STEER  r.  PHILLIP. 


1892,  FebruaiT/.    Hon.  Sir  F.  B.  T.  Carter,  C.J. 

Skip  and  shipping — Charter  party — Demurrage — Fixed  number  of  lay  days — Lia- 
bility of  chartered  for  delay  caused  by  bad  weather. 

By  a  charter  party  for  a  voyage  with  a  cargo  of  lumber  from  one  part  of  New- 
foundland to  another.  Ten  days  were  allowed  for  lay  days  and  eight  days  for 
demurrage  at  a  fixed  rate.  The  master  was  unable,  from  weather  and  sea,  to- 
land  the  cargo  within  the  lay  days,  and  expended  seven  other  days  in  so  doing. 
In  an  action  for  demurrage  lor  these  seven  days,  the  defendants  contended  that 
the  state  of  the  weather  relieved  them  from  liability. 

HM — The  defendant  was  liable  for  demurrage  unless  he  could  show  that  through 
some  act  of  the  plaintiff  he  was  prevented  from  performing  the  contract.  The 
state  of  the  weather  would  not  relieve  the  chartered  from  demurrage  unless  so- 
stated  in  the  charter  party. 

After  consideration  of  the  arguments  and  cases  cited,  and 
the  evidence  given  at  the  hearing,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  for  the  amount  claimed,  viz.  ^ 
$112,  being  for  seven  days  demurrage,  at  $16  per  day,  of  hi& 
vessel  Hose  Mary,  chartered  by  the  defendants  in  1887  to  carry 
a  cargo  of  lumber  from  Port  Lymingtou  in  this  Colony  to  any 
port  or  ports  not  further  west  than  Harbor  Briton,  calling  at 
St.  John's  for  orders  if  necessary ;  not  to  discharge  cargo  at 
more  than  two  ports ;  if  third  port  used,  days  of  shifting  from 
second  to  third  port  not  to  be  included  in  lay  days,  which  were 
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to  be  ten  for  discharging ;  defendants  to  have  the  option  of 
keeping  the  ship  eight  days  on  demurrage  over  the  lay  days  at 
$16  per  day.  The  vessel  called  at  St.  John's  for  orders,  and 
took  on  board  a  super-cargo,  who  remained  and  directed  through- 
out. 

It  is  unnecessary  to  recapitulate  all  the  circumstances  of  the 
voyage ;  but  being  unable,  from  the  state  of  the  weather  and 
sea,  to  land  at  Grand  Bank  or  Fortune,  the  vessel  proceeded  to 
St  Jacques  on  the  5th  October,  and  there  landed  part  cargo  y 
on  the  6th  October  sailed  for  Harbor  Briton,  and  landed  part 
cargo ;  on  that  day  and  to  the  8th  was  detained  there  from  the 
state  of  the  weather  from  going  to  Grand  Bank  till  the  13th ; 
then  sailed  for  the  latter  port  and  anchored  there ;  ordered  for 
Fortune  next  day ;  discharging  there  until  Saturday  the  15th„ 
but  had  to  leave  there  that  day,  on  account  of  the  wind  and 
sea,  for  Harbor  Briton ;  on  the  18th  directed  to  proceed  to  Bur- 
gee, where  and  at  Samea,  on  the  24th  of  same  month,  finished 
discharging.  The  contract  is  absolute  and  not  conditional  in 
this  case  as  to  the  charge  for  demurrage  over  the  lay  days ;  and, 
making  allowance  for  Sundays,  I  think  it  is  shewn  there  was  a 
demurrage  detention  for  the  days  claimed,  under  the  charter 
party.  The  case  of  Tluiss  r.  Byers,  1  Q.  B.  2>.,  ^4i,  decided 
that  the  state  of  the  weather  would  not  relieve  the  charterer 
from  demurrage  claim  unless  so  provided ;  this  ruling  has  since 
been  considered  and  approved  in  Bmlgett  v.  Bennington  &  Co., 
25  Q.  B.  D.,  320  ;  and  the  general  rule  laid  down  as  to  the  lia- 
bility for  demurrage  or  damages  for  detention  in  such  contract 
is,  "  The  defendants  (charterers  and  indorsees  of  bills  of  lading) 
are  liable,  unless  they  can  show  that  some  acts  or  default  of 
the  owner,  or  of  some  one  for  whom  he  is  responsible,  preven- 
ted them  from  performing  their  contract.*'  Like  that,  so  in 
the  present  case,  I  cannot  perceive  that  the  defendants  were 
prevented  from  perfoiming  their  contract  by  any  default  of  the 
shipowner,  or  of  any  of  those  for  whom  he  was  responsible. 
The  cases  of  Pcnieus  v.  Watnet/,  3,  Q.  B.  B,,  227,  and  Straker 
V.  Kidd,  lb,,  223,  may  be  referred  to  in  support  of  this  position. 

J/r.  G.  H,  Emerson  and  Mr.  Berteau  fcr  plaintifT. 
Mr.  Mojnson  for  defendant. 
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1892,  March.    Carter,  C.  J. ;  Pinsent,  J. ;  Little,  J. 

Shipping— Construction  of  charter  party — Deviation — Authority  of  matter  to  bind 

owner. 

The  plaintifi's  vessel  was  chartered  by  the  defendant  government  to  ply  and 
cmise  in  Placentia  Bay  only  on  the  bait  protection  service  for  a  period  and  at  a 
rate  agreed  npon.  Whilst  in  Placentia  Bay  she  was  ordered  into  Fortune  Bay 
by  the  defendants,  and  went  there  with  the  alleged  assent  of  the  master  of  the 
schooner,  the  son  of  the  plaintiff,  and  whilst  returning  from  there  to  Placentia 
Bay  was  lost  In  an  action  for  damages  the  defendants  pleaded :  (1)  That  the 
vessel  was  not  hired  for  Placentia  Bay  only ;  (2)  That  the  deviation  was  made 
with  the  consent  of  the  agent  of  the  plaintiflT  iud  with  his  knowledge,  and 
exempted  defendants  from  any  liability. 

Held— (Carter,  C.  J.,  differing)- The  master  had  no  authority  to  bind  the  plain- 
tiff to  the  deviation,  which  was  unjustifiable ;  the  contract  was  for  Placentia 
Bay  only  ;  the  hiring  conferred  possession  and  control  of  vessel  in  defendants, 
and,  the  master  being  subject  to  the  hirers*  onlers,  the  hiring  was  in  the  nature 
of  a  demise  ^ro  tempore. 

The  plaintiff  claims  damages  for  the  loss  of  his  schooner,  the 
Annie  Lexois,  hired,  us  set  forth  in  his  petition,  on  the  22nd 
November,  1888,  by  Sub-Inspector  Sullivan,  of  the  Newfound- 
land Constabulary,  on  behalf  of  the  defendant  government,  to 
ply  and  cruise  in  Placentia  Bay  on  the  bait  protection  service 
for  a  period  of  twenty  days  certain  at  the  rate  of  $260  per 
month,  upon  condition,  among  others,  that  the  schooner  should 
ply  and  cruise  in  Placentia  Bay  only,  and  should  be  employed 
in  the  said  service  of  Placentia  Bay  for  such  further  period  be- 
yond the  said  days  as  a  sailing  vessel  might  in  that  behalf  be 
required  by  the  defendant  government;  that  upon  the  said 
agreement  being  completed,  said  Sullivan  placed  Oliphant,  a 
police  sergeant,  in  charge  of  the  schooner,  to  control  and  direc- 
her  movements  upon  the  said  service — the  plaintiffs  sou,  Hugh 
Coady,  being  master,  subject  to  the  direction  of  Oliphant ;  and 
further  agreed  that  said  Sullivan  should  meet  the  schooner  in 
Placentia  Ray,  whenever  necessary,  to  give  fresh  orders  and 
directions ;  that  the  schooner  entered  upon  the  service  in  Pla- 
centia Bay  aforesaid  for  some  fourteen  days,  when  Sullivan, 
being  at  Harbor  Briton,  in  Fortune  Bay,  ordered  Oliphant 
with  the  schooner,  then  being  at  St.  Lawrence,  in  Placentia 
Bay,  to  meet  him  at  Burin,  also  in  Placentia  Bay,  to  receive 
directions;  upon  arriving  there  was  ordered  to  St  Lawrence, 
where  a  telegraph  despatch  was  received  by  Oliphant  from 
Sullivan  to  proceed  with  the  schooner  to  Harbor  Briton  afore- 
said, to  which  the  said  master  objected ;  that  the  said  schooner 
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accordingly  proceeded  there,  and,  after  remaining  four  days, 
was  ordered  by  Sullivan  to  return  to  Placentia  Bay  aforesaid, 
and  whilst  so  proceeding  on  the  18th  December  in  the  year 
aforesaid,  was  overtaken  in  Fortune  Bay  by  a  violent  S.  E.  gale 
and  snow  storm,  was  driven  on  shore  and  totally  lost  on  the 
north-west  side  of  the  Island  of  St.  Pierre.  Besides  the  alleged 
value  of  the  schooner  at  $2,500,  plaintiff  claims  incidental  dam- 
ages to  $1,000. 

By  the  answer  of  H.  M.  Acting  Attorney  General  for  the 
defendant  government,  it  is  admitted  the  plaintiff's  schooner 
was  hired  at  the  date  for  the  purposes,  period  and  rate  set 
forth  in  the  first  paragraph  of  the  plaintiff's  petition,  but 
denies  it  to  be  true  as  set  forth  that  the  schooner  was  to  ply 
and  cruise  in  Placentia  Bay  only  and  should  be  retained  and 
employed  in  the  service  in  the  said  Bay  only.  Also  admitted 
the  ordering  of  the  schooner  by  Sullivan  from  St.  Lawrence  to 
Harbor  Briton,  but  denies  it  to  be  true  that  this  was  at  any 
time  objected  to  by  the  said  master,  Hugh  Coady.  Also  ad- 
mitted a  sergeant  of  police  was  placed  on  board  to  control  the 
movements  of  the  schooner  on  the  bait  service,  but  denies  it 
to  be  true  that  such  control  was  confined  to  the  movements  in 
Placentia  Bay  only ;  nor  is  it  true  that  Sub-Inspector  Sullivan 
was  to  meet  the  schooner  in  Placentia  Bay,  whenever  neces- 
sary, to  give  fresh  orders  and  directions ;  nor  is  it  true  that  the 
schooner  was  not  hired  for  the  service  of  both  Placentia  and 
Fortune  Bays;  nor  that  the  plaintiff's  schooner  was  of  the 
value,  or  that  she  sustained  damages  to  the  amount  and  extent 
alleged ;  that  the  agreement  for  hire  was  verbal,  and  contained 
no  agreement  that  would  prevent  the  schooner  being  ordered 
to  Fortune  Bay,  or  wherever  her  services  would  be  required  in 
the  bait  protection  service. 

That  the  loss  was  from  lack  of  seamanship  in  the  navigation, 
and  from  the  want  of  necessary  equipment  of  the  schooner; 
and,  at  the  time  of  the  loss,  she  was  proceeding  to  Lamaline 
on  the  private  business  of  the  plaintiff,  and  whilst  endeavoring 
to  reach  that  port  she  had  to  run  to  St.  Pierre,  where,  from  un- 
skilful navigation,  she  was  lost.  That  petitions  were  presented 
by  the  plaintiff  to  the  Governor  in  Council,  also  to  the  House 
of  Assembly,  praying  compensation  for  his  loss  in  respect  afore- 
said, and  that  upon  an  address  from  the  latter  body,  as  set 
iorth,  to  the  Governor  in  Council,  $1,000  was,  in  accordance 
with  siiid  address,  paid  out  of  the  colonial  treasury  to  Sir  Jas. 
S.  Winter,  acting  for  and  on  behalf  of  the  plaintiff,  in  full  of 
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all  claims  on  the  government  and  in  satisfaction  of  all  dam- 
ages sustained  by  him,  and  for  remuneration  by  reason  afore- 
said. 

This  action  was  commenced  in  May,  1889.  Answer  filed  in 
September,  1891,  and  issue  thereon. 

These  are  substantially  the  statements  of  the  respective 
parties,  in  which,  while  agreeing  in  some  of  the  allegations, 
yet  in  others  of  a  material  character,  they  totally  conflict. 
This  is  another  illustration  of  the  many  cases  which  come  be- 
fore our  courts  for  decision,  which,  at  the  onset,  if  a  little 
prudent  care  had  been  observed  in  clearly  reducing  the  agree- 
ment to  writing,  would  in  all  probability  have  averted  thia 
litigation. 

This  is  rather  a  novel  action,  but  as  observed  by  Chief  Baron 
Pollock  in  a  case  before  him,  "  Cases  of  damage  differ  as  much 
as  the  leaves  of  a  tree  difTer  from  each  other,  or  rather  the 
leaves  of  different  trees."  Before  we  can  apply  the  law,  we 
must  first  ascertain  the  facts,  so  far  as  we  can  do  so  from  the 
evidence  taken  out  of  court,  not  having  the  assistance  of  a  jury 
for  that  purpose.  I  have  taken  extracts  of  the  evidence  on 
all  the  material  points  to  which,  so  far  as  I  think  essentia^ 
shall  hereafter  make  reference,  and  need  not  be  repeated  here 
in  full  The  germ  of  this  proceeding  is  the  agreement  or  ar- 
rangement made  between  the  plaintiff  and  Sub-Inspector  Sul- 
livan, whose  authority  in  that  respect  is  undisputed.  They 
were  apparently  the  only  persons  present  at  the  time,  for  al- 
though the  plaintiff  says  he  then  called  Hugh  Coady,  the  mas- 
ter, into  the  room  where  they  were,  and  told  him  he  was  hired 
for  Placentia  Bay ;  yet  Hugh  Coady  does  not  confirm  this  in 
his  examination,  and  Sullivan  testifies  the  two  only  were  pre- 
sent ;  besides  this,  Hugh  Coady  stiites  that  he  knew  nothing 
about  the  agreement.  The  plaintiff  declares  he  was  hired  for 
Placentia  Bay  only,  on  the  Bait  Protection  Service,  at  $260  per 
month  for  20  days,  and  as  long  as  a  sailing  vessel  should  be  re- 
quired. Sullivan  had  two  men  in  Cluett*s  vessel,  who  were  to 
come  on  shore  in  the  morning.  Sullivan  states  these  two  were 
police  officers  the  government  was  to  victual  on  board ;  owner 
to  find,  pay  and  victual  the  crew.  It  does  not  appear  Fortune 
Bay  was  mentioned  by  either,  but  plaintiff  states  he  would  not 
have  gone  to  Fortune  Bay,  while  Sullivan  as  positively  declares 
he  hired  for  the  Bait  Protection  Service ;  lie  wanted  the  vessel 
for  Placentia  Bay  at  the  time,  and  so  far  as  he  believed,  and 
still  believes,  he  had  a  right  to  send  her  into  Fortune  Bay  or 
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any  other  place  where  she  might  be  required  on  the  service. 
There  was  no  agreement  or  understanding  on  his  part  that  the 
schooner  during  all  the  time  she  might  be  in  the  service  should 
be  kept  in  Placentia  Bay.  Fortune  Bay,  he  states,  is  more 
easily  navigated  than  the  other.  At  the  time  of  the  agreement 
the  plaintiff  further  stated  that  Sullivan  said  he  would  go  down 
to  see  the  vessel  in  about  two  weeks  as  he  might  want  to  make 
some  alterations  with  his  men ;  this  is  flatly  contradicted  by 
Sullivan.  When  at  St.  Liiwrence,  about  11th  December,  hav- 
ing in  the  meantime  plied  in  Placentia  Bay,  Oliphant,  the  police 
sergeant  on  board,  had  a  message  froui  Sullivan  at  Harbor 
Briton,  to  come  on  there ;  arrived  there  shortly  afterwards,  and 
remained  there  until  17th  of  same  month.  Neither  at  St.  Law- 
rence to  Oliphant,  or  at  any  other  time  at  Harbor  Briton  to 
Sullivan,  did  the  master  object  to  going  or  having  gone  to  Har- 
bor Briton,  as  they  testified,  but  he  did  say  to  Oliphant,  on  the 
way  there,  when  he  wished  to  go  into  Lamaline  and  Oliphant 
had  made  some  remonstrance,  fearing  a  change  of  wind  and  the 
difficulty  of  getting  out,  that  he  would  not  go  on  the  mission 
to  ply  both  bays  for  $400  per  month,  but  even  then  it  does 
not  appear  he  objected  to  proceeding;  he  also  states,  when 
ordered  by  Oliphant  to  Harbor  Briton,  he  objected,  and  said 
that  he  did  not  understand  the  vessel  had  to  go  to  Fortune 
Bay,  or  he  would  not  have  been  in  her  if  he  knew  he  was  to 
go  on  that  mission.  While  Oliphant  states,  when  he  shewed 
the  message  from  Sullivan  to  go  there,  he  made  no  objection, 
and  remarked  *•  whatever  you  say  I  am  ready."  The  plaintiff 
states  he  was  not  aware  of  the  vessel  having  left  Placentia  Bay 
until  he  heard  of  her  being  at  Fortune  Bay ;  and  Sullivan  states 
if  he  had  not  considered  he  had  a  right  to  order  her  there,  he 
would  have  first  wired  the  plaintiff' for  permission.  There  were 
telegraph  offices  at  all  the  places,  and  there  was  no  protest 
made  by  the  plaintiff  although  he  had  knowledge  of  the  vessel 
being  in  Fortune  Bay.  There  was  a  good  deal  of  questioning 
about  the  vessel  going  into  Lamaline  for  the  purposes  of  the 
plaintiff  or  master,  where  the  plaintiff  then  resided ;  when  re- 
turning from  Harbor  Briton  to  Placentia  Bay,  where  she  had 
been  ordered,  the  master  states  he  did  not  know  she  was  going 
there  on  the  day  of  the  loss  (18th  December)  on  the  private 
business  of  the  plaintiff;  he  had  no  control  over  her  move- 
ments from  place  to  place,  as  he  was  only  sailing  master; 
while  Sullivan  states  he  asked  permission  to  call  there  for  pro- 
visions, and  this  is  confirmed  by  Oliphant.     It  was  in  attempt- 
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iiig  to  get  there  in  boisterous  weather,  as  described  iu  the 
evidence,  she  had  to  run  for  St.  Pierre  in  the  locality  of  which 
on  the  same  day  she  became  a  total  loss.  So  far  as  I  can 
gather  from  the  evidence,  and  my  view  of  the  authorities  re- 
ferred to  hereinafter,  my  interpretation  of  the  agreement  or 
arrangement  i?  that  the  hirer  or  agent  was  to  direct  where  the 
vessel  was  to  ply  on  the  bait  protection  service,  the  dominion 
and  possession  of  the  vessel  and  control  of  the  navigation,  with 
the  owner  or  agent  on  the  service.  In  arriving  at  a  decision 
as  regards  the  arrangement,  we  must  consider  the  circumstances 
connected  with  the  service  on  which  the  vessel  w^as  employed. 
In  ordinary  charter  parties  the  port  or  ports  are  specified,  but 
in  this  case  w^e  are  aware  the  bait  protection  service  includes 
both  Placentia  and  Fortune  Bays,  and  all  parties  resident  about 
there  may  be  assumed  to  have  full  knowledge  of  this.  These 
bays  and  sinuosities  form  a  continuous  coast  line,  and  those 
who  own  or  employ  coasting  vessels,  such  as  the  plaintiff,  are 
generally  as  well  acquainted  with  one  as  with  the  other ;  the 
plaintiff"  insists  he  let  his  vessel  for  Placentia  Bay  only,  while 
Sullivan  as  strongly  asserts  he  hired  for  the  bait  protection  ser- 
vice, but  at  that  time  only  required  the  vessel  for  Placentia 
Bay,  with  the  understanding  she  was  to  be  at  his  direction  for 
either  Bay,  and  I  am  very  much  inclined  to  think,  having  re- 
gard to  the  service  and  circumstances,  such  was  the  understood 
arrangement,  and  that  if  the  loss  had  not  occurred  witliout  in- 
surance we  should  not  have  had  any  legal  proceedings  arising 
out  of  alleged  deviation  or  breach.  The  master,  Coady,  does 
not  pretend  that  he  said  anything  to  Sullivan  by  way  of  objec- 
tion when  at  Harbor  Briton.  Now,  on  a  foreign  voyage,  where 
a  charter  party  with  the  owner  distinctly  specifies  the  ports  for 
which  the  ship  is  engaged,  the  master  would  have  no  implied 
authority  to  substitute  another  port  for  that  specified,  as  in 
Burgon  vs.  Sharp,  ^2iul  Camp.  52S,  which  is  expressly  stated  to 
have  been  on  a  foreign  voyage,  the  owner  residing  in  England, 
but  I  do  not  regard  that  case  as  analogous  to  this,  and  it  was  a 
question  of  freight.  The  dominion  and  possession  were,  in  my 
opinion,  with  the  owner,  or  his  agent  the  master,  subject  to 
directions  where  to  ply  within  the  limits  of  the  voyage,  and 
there  was  no  coercion  or  forcibly  taking  away  of  the  vessel,  it 
was  optional  with  the  owner  or  master  having  the  dominion  to 
proceed  or  not  if  he  were  not  bound  to  do  so.  This  is  not 
analogous  to  deviations  in  connection  with  insurance  policies, 
nor  where  a  charterer  sues  for  damage  to  or  loss  of  cargo  in 
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consequence  of  deviation  where  the  owner  had  the  possession 
and  appointed  the  master  and  crew,  as  in  Scaramanga  vs.  Stamps 
495  C,  P,  D, ;  Garrett  vs.  Davis,  6  Bing,  716.  In  these  casea 
the  parties  were  the  reverse  of  the  present.  It  was  the  duty 
of  the  owner  to  have  given  full  instructions  to  his  master,  and 
his  duty  to  obey  them  ;  he  was  under  no  duress ;  if  he  had  any 
doubt  he  might  easily  have  telegraphed  to  his  owner  close  by^ 
but  even  the  owner  did  not  protest  when  he  was  aware  of  the 
vessel  being  at  Harbor  Briton.  I  think  it  is  sufficiently  shewn 
that  the  vessel  was  staunch,  fairly  equipped  and  properly 
manned ;  that  the  master  was  competent,  both  as  master  and 
pilot  for  both  Bays ;  and  that  the  loss  was  not  occasioned  from 
the  want  of  any  skilful  management  of  him  or  of  the  crew. 
The  letters  of  Sullivan  to  plaintiff  after  the  disaster  clearly 
indicate  his  kindly  feeling,  and  in  expressing  the  hope  and  be- 
lief he  would  be  compensated  for  his  loss,  and  would  do  any- 
thing "consistent  with  truth  and  justice  to  assist  him  in  his 
honest  demands" ;  in  one  of  these  letters,  in  reply  to  the  plain- 
tiff' asking  if  his  vessel  was  not  engaged  for  Placentia  Bay  only, 
Sullivan  replied  "  that  he  had  given  particulars  stating  the 
truth  that  his  vessel  was  engaged  by  him  for  service  on  that, 
and  also  explaining  why  she  was  called  to  Fortune  Bay" ;  he 
does  not  admit  Placentia  Bay  only,  and  his  sworn  evidence  has 
been  above  given  on  this  subject.  From  the  loose  manner  in 
which  the  so-called  agreement  was  made,  there  may  well  be 
diversity  of  opinion  as  to  its  exact  terms. 

There  is  another  branch  of  the  case  on  which  the  defendant 
government  rely  in  defence,  and  that  is,  that  the  plaintiff'  re- 
ceived full  compensation  in  satisfaction.  It  appeared  he  peti- 
tioned the  Governor  in  Council  on  the  subject  10th  January. 
1889,  who  considered  he  had  not  any  legal  claim.  He  was 
then  advised  to  petition  the  House  of  Assembly.  As  we  are 
aware,  that  body  occasionally,  after  enquiry,  recommend  pay- 
ments when  they  think  an  equitable  claim  has  been  established, 
although  there  may  be  no  legal  remedy,  and  it  is  not  likely 
they  would  have  entertained  it  if  they  so  considered.  A  select 
committee,  after  taking  evidence,  recommended  that  the  plain- 
tiff* be  paid  81,000  from  the  funds  of  the  colony  as  compensa- 
tion for  the  loss  which  he  had  sustained.  Upon  this  an  address 
to  His  Excellency  in  Council,  in  the  usual  form,  of  the  31st 
May,  1891,  passed  the  Assembly  recommending  its  favorable 
consideration.  On  the  6th  June  the  Executive  Council  passed 
a  minute  as  follows : — "  On  consideration  of  address  from  the 
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House  of  Assembly,  on  the  petition  of  Joseph  Coady  for  com- 
pensation for  loss  of  his  vessel  whilst  engaged  in  bait  protec- 
tion service,  a  sum  of  $1,000  to  be  granted  to  him  in  full  of  all 
claims,  and  amount  to  be  charged  to  the  bait  protection  ser- 
vice." This  was  confirmed  at  a  regular  meeting  of  the  Grbver- 
nor  in  Council  on  the  1 3th  June,  at  which  those  present  are 
named. 

On  the  12th  June  a  warrant  issued  to  the  Receivei:  General 
for  payment  of  $1000  to  the  plaintiff,  and  on  the  same  day  the 
then  Attorney  General  (Sir  Jas.  Winter)  received  the  amount, 
who,  after  deducting  $800  for  money  the  plaintiff  states  he 
owed  him,  paid  him  (the  plaintiff)  personally  on  the  same  day, 
by  cheque,  the  balance  of  $200.  That  he  (the  plaintiff)  gave 
no  receipt,  and  did  not  know  where  the  money  came  from  that 
gave  those  amounts  of  eight  hundred  and  two  hundred  dollars; 
that  Sir  James  Winter  had  no  authority  from  him  to  receive 
the  money,  and  never  acted  for  him  in  this  matter.  He  had 
written  him  on  the  5th  June  (copy  of  letter  in  evidence),  **that 
he  understood  Father  Walsh  had  interviewed  him  with  refer- 
ence to  plaintiff's  case,  and  intimated  to  him  that  his  (Sir 
James's)  government  would  award  him  $1000  for  the  present, 
provided  he  withdrew  for  the  present  from  the  court  the  suit 
lately  instituted  against  the  government;  was  satisfied,  and 
agreed  to  stop  all  further  proceedings  for  the  present,  upon  the 
$1000  being  secured  to  him ;  would  see  him  when  the  Crown 
prosecution  (to  be  inferred  then  proceeding)  was  ended,  and 
Sir  James  had  time  to  spare."  Plaintiff  further  deposed  on 
cross-examination,  "  I  believe  there  is  no  truth  in  the  state- 
ment that  on  May  :51,  1889,  an  Address  passed  the  House  of 
Assembly  to  the  Governor  in  Council,  requesting  him  to  take 
into  consideration  the  report  of  the  committee.  I  don't  know 
whether  the  matter  ever  came  before  the  Governor  in  Council." 

Mr.  Fenelon,  then  Colonial  Secretary,  whose  evidence  was 
objected  to,  stated  that  the  money  was  paid  by  the  government 
on  the  understanding,  among  themselves  (Executive  Council), 
the  law  proceedings  should  be  abandoned,  or  it  would  not  have 
been  paid ;  but  he  does  not  connect  the  plaintiff  immediately 
with  this  understanding,  nor  knowledge  of  the  decision,  further 
than  what  may  be  inferred  from  the  circumstances  of  the  plain- 
tiff's son  (the  late  master  of  the  vessel)  calling  upon  him  and 
objecting  that  the  sum  was  too  small ;  and  that  prior  to  the 
passing  of  the  Address  of  the  Assembly,  he  had  told  the  plain- 
tiff's son,  above  named,  the  government  would  not  recognize 
any  claim,  as  he  had  no  legal  claim. 
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It  would  appear  from  the  plaintiff's  letter  of  the  5th  June 
to  Sir  James  Winter  that  he  was  cognizant  of  the  amount  to 
be  paid,  and  by  the  government;  and  it  may  not  unfairly  be 
inferred  that  he  was  also  aware  of  the  action  of  the  Assembly 
upon  his  petition,  upon  which  the  Executive  acted  notwith- 
standing his  own  statement  as  above.  Sir  James  Winter  was 
a  member  of  the  Council  at  the  time,  and  must  have  had  know- 
ledge of  the  circumstances.  Plaintiff  made  him,  as  it  appears, 
the  medium  of  communication ;  he  was  paid  the  amount  from 
the  Treasury,  the  receipt  of  which  is  acknowledged,  and  may 
not  his  knowledge  be  fairly  imputed  to  the  plaintiff.  The  gov- 
ernment apparently  repudiated  all  legal  liability  throughout, 
iind  doubtless  acceded  to  the  recommendation  of  the  Assembly 
to  pay  the  $1000  as  compensation,  which  we  may  assume  meant 
full  compensation  so  far  as  the  public  funds  were  concerned,  in 
the  belief  that  further  proceedings  would  have  ceased.  This  is 
not  the  same  as  a  money  demand  for  a  larger  sum  than  an 
iimouut  paid  as  alleged  in  satisfaction,  but  for  unliquidated 
damages,  on  at  least  a  doubtful  claim. 

Now.  assuming  that  the  agreement  between  the  plaintiff  and 
Sullivan  was  as  he  states  and  contends,  that  the  plying  of  the 
vessel  upon  the  Bait  Protection  Service  was  to  be  confined  to 
Placentia  Bay  only,  has  the  plaintiff  shewn  a  legal  ground  of 
Action  for  breach  of  the  alleged  agreement  or  coutniet.  It  may 
be  asked,  of  what  does  the  breach  consist,  in  violation  of  the 
compact  to  be  deduced  from  the  foregoing  circumstances.  The 
dominion  of  the  vessel  was  with  the  plaintiff,  and  that  had  not 
been  parted  with ;  the  defendant's  agent  gave  a  direction,  the 
plaintiff's  agent  acceded,  and,  from  tempestuous  weather,  the 
vessel,  while  under  his  control,  is  lost.  This  is  not  like  a 
case  where  the  ship  has  been  demised,  and  the  entire  control 
with  the  charterer  who  wrongfully,  and  without  the  will  of  the 
other  having  power  to  do  so,  takes  her  out  of  the  prescribed 
voyage  or  course,  and  damage  ensues. 

Suppose  a  person  hired  a  vessel  to  trade  in  Placentia  Bay 
and  placed  a  super-cargo  on  board  to  direct  at  what  harbors 
she  should  call  for  the  purpose  of  the  adventure,  and  he,  or 
even  the  hirer,  requested  or  directed  the  master  to  call  at  a 
place  in  Fortune  Bay,  who  assented,  or  at  any  rate  went  with- 
out compulsion,  and  while  there  the  vessel,  from  stormy  weather, 
became  a  wreck,  could  the  owner  recover  from  the  hirer  in  dam- 
ages for  his  loss  ?  I  apprehend  he  could  not.  If  he  could  the 
hirer  might  stand  in  a  worse  position  than  an  insurer.  Even 
00 
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a  man  who  takes  possession  of  a  ship  by  consent  of  plaintiff's 
agent  is  not  liable  to  an  action  of  trespass. — Mills  vs.  Dawson, 
Peakes'  Add.  Cos.  69. 

Questions  have  frequently  arisen  as  to  the  construction  to 
be  placed  on  a  charter  party,  as  to  whether  the  owner  or  char- 
terer had  the  dominion  and  possession,  but  they  chiefly  relate 
to  right  of  lien  for  freight,  or  which  of  the  parties  should  bear 
certain  charges  when  not  expressly  provided  for ;  such  as  the 
Trinity  House  vs.  Clarke,  ^  M.  and  S.,  288 ;  LaiUlc  vs.  Campion, 
2  B.  &  Add.,  503;  Euttcn  vs.  Kragg,  7  Taitn,  186;  Dean  vs. 
Hofjg,  10  Bing,  3^5 ;  Great  Eastern,  2  L.  R.  A.  &  E.,  93. 

The  case  of  the  Omond  and  Cleland  Coal  and  Iron  Co.  vs. 
Huntly,  2,  L.  B.  C  P.  D.,  4^/^,  is  more  in  point,  where  charterer 
sued  the  ownms  for  loss  of  cargo.  The  steamer  was  let  for  the 
sole  use  of  the  charterers  and  their  benefit  for  specified  time, 
with  option  for  a  longer  time ;  officers  and  crew  to  be  provided 
and  paid  by  the  owners  and  placed  under  the  direction  of  the 
charterer,  merchant  or  his  agent,  to  be  by  him  or  them  em- 
ployed for  the  conveyance  of  merchandize ;  they  to  have  the 
w^hole  reach  of  the  holds,  except  space  required  for  crew ;  to 
pay  for  coals,  &c.,  and  to  be  delivered  up  to  the  owners  at  the 
termination  of  the  charter  party  at  Clyde.  The  vessel  was  lost 
from  stranding  when  carrying  a  cargo  of  coals  to  Dunkirk  by 
direction  of  the  plaintiff,  from  the  negligence  of  the  master 
and  crew.  The  contention  was  as  to  the  true  construction  of 
the  charter  party,  whether  master  and  crew  were  the  servants 
of  the  plaintiff,  and  which  was  liable  for  the  loss.  The  court 
held  they  were  the  servants  of  the  defendant,  the  owner,  and 
he  was  responsible. 

The  summing  up  of  all  the  cases  may  be  said  to  be  that 
the  court,  when  the  contract  is  in  writing,  will  look  at  all  parts 
of  it  to  ascertain  the  intention  of  the  parties  apart  from  mere 
technical  language,  and  the  same  rule,  I  apprehend;  would  be 
applied  wlien  oral,  so  far  as  its  terms  can  be  defined,  having  due 
regard  to  all  the  circumstances.  I  cannot  find  any  case  similar 
to  the  circumstance  of  this,  and  it  appears  to  me  that  to  render 
a  hirer  responsible  for  such  damages  as  are  here  claimed,  there 
should  have  been  some  act  shown  which  would  amount  to  a 
malfeasance,  as  I  regard  the  master  and  crew  to  have  been  the 
servants  of  the  owner  and  not  of  the  hirer. 

I  am  sorry  for  any  loss  the  plaintiff  may  have  sustained, 
which,  we  are  aware,  frequently  happens  to  uninsured  owners 
of  ship  or  cargO;  and  if  I  regarded  that  the  plaintiff  had  estab- 
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lished  his  case,  I  should,  from  the  discrepancy  in  the  estimated 
value  of  the  vessel,  upon  which  the  defendant  had  not  given 
evidence,  have  considered  it  necessary  to  refer  the  matter  to  the 
master,  with  directions  respecting  incidental  losses  if  deemed 
recoverable,  but  having  arrived  at  the  conclusion  that  the 
plaintiff  has,  in  my  opinion,  after  anxious  consideration,  failed 
to  sustain  his  action,  I  have  no  alternative  than  to  pronounce 
in  favor  of  the  defendant. 


Hon.  Mr.  Justice  Pinsent: 

It  is  contended  on  behalf  of  the  government  that  the  service 
agreed  for  was  not  exclusively  for  Placentia  Bay,  and  that  it 
was  within  the  contract  to  take  the  vessel  into  Fortune  Bay ; 
that  she  was  so  taken  with  the  consent  of  plaintiff's  agent,  the 
master  of  the  vessel ;  that  her  loss  was  occasioned  by  unsea- 
worthiness, and  by  unskilful  management ;  and  that  if  there  is 
any  ciiuse  of  action  it  is  one  of  tort,  for  which  the  government 
would  not  be  answerable,  and  for  which  the  plaintifl'  would 
have  to  seek  indemnification  from  those  who  did  the  wrong. 

Before  taking  these  proceedings  tlie  plaintifl'  made  applicii- 
tion  to  the  Executive  for  payment,  and  as  there  was  no  re- 
sponse to  this  for  some  time,  he  filed  liis  petition  in  this  court 
under  the  "  Claims  against  the  Government  Act." 

After  the  initiation  of  this  action,  the  Legislature  being  in 
session,  the  plaintiff  petitioned  the  House  of  Assembly  in  the 
matter.  A  committee  of  that  body  reported  in  his  favor,  and 
the  House  passed  an  address  to  the  Executive  recommending 
a  payment  to  the  plaintiff  of  81000.  The  Governor  in  Council 
regarded  the  address  favorably,  and  a  warrant  in  favor  of  the 
plaintiff  for  the  sum  of  81000  w^as  sent  to  the  treasury.  This 
sum  the  attorney  genciral  of  the  day  received,  and  after  de- 
ducting an  amount  of  S800,  due  to  him  by  the  plaintiff,  gave 
him  a  cheque  for  the  balance  of  §200. 

The  plaintiff  gave  no  receipt,  but  he  does  not  dispute  this 
payment  of  81000 ;  he  says,  however,  that  he  did  not  take  it  in 
full  discharge  of  his  claim,  and  that  he  authorized  no  one  to 
accept  it. 

The  government,  on  the  other  hand,  proves  that  the  Execu- 
tive minute  approving  the  payment,  expressed  it  to  be  in  full 
of  plaintiff's  claim,  but  this  proceeding,  in  the  absence  of  the 
plaintiff  being  a  party  to  it,  is  only  a  unilateral  act. 
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There  is  no  evideiice  that  this  condition  wiis  ever  commu- 
nicated to  the  plaintiff;  but  there  is  evidence  that  sometime 
before  he  received  the  amount,  and  after  it  came  to  his  know- 
ledge the  Legislature  had  recommended  $1000,  he  wrote  to  the 
attorney  general,  stating  that  he  understood  this  ptiymcnt 
would  be  made  upon  his  agreeing  only  to  stay  proceedings  "  for 
the  present,"  and  that  he  wculd  take  it  "for  the  present."  It 
is  also  shown  that  his  son  in  conversation  with  the  colonial 
secretary  of  the  day,  objected  to  the  amount  as  being  insuffi- 
cient. Now,  no  knowledge  (if  there  was  any)  on  the  part  of  the 
attorney  general  as  such,  of  a  condition  imposed  by  the  govern- 
ment could  be  attributed  to  him  in  his  capacity  as  a  creditor 
of  the  plaintiff,  so  as  to  bind  or  affect  the  plaintiff's  rights. 

It  appears  to  me  that  we  are  thus  thrown  back  upon  inquiry 
into  the  original  merits  of  their  claims. 

Without  going  into  the  details  of  the  evidence,  it  seems  to 
me  to  be  clear  that,  whatever  reservation  or  impression  may 
have  been  left  on  Mr.  Sullivan's  mind.,  the  whole  of  the  cir- 
cumstances points  to  a  contract  for  service  in  Placentia  Bay 
only,  and  the  commissioner's  own  letter  subsequent  to  the  loss 
(for  the  original  agreement  was  oral  only)  confirms  this  view. 

Next,  as  to  the  consent  of  the  master  of  the  vessel  to  a  de- 
vLation  from  this  contract,  it  does  not  appear  that  he  was  ac- 
quainted with  the  particulars  of  the  contract ;  and  it  seems  to 
me  he  had  no  authority  to  bind  the  plaintiff  to  any  change  of 
terms  (Burgon  v.  Sharp,  2  Camp.,  529) ;  while  on  the  other 
hand  it  is  plain  that  the  control  of  the  ship  with  regard  to  the 
service  she  was  engaged  in,  was  in  the  hands  of  the  commis- 
sioner and  his  subordinate  officers  on  board  of  her. 

I  am,  therefore,  of  opinion,  that  there  was  a  breach  of  con- 
tract in  taking  the  vessel  into  Fortune  Bay.  I  am  equally 
clear  that  by  reason  of  this  deviation  slie  was  lost,  and  that 
any  imputation  of  unseaworthiness  of  the  vessel,  or  culpable 
navigation  in  the  master,  is  wholly  without  foundation. 

The  evidence  for  the  defendant  alone  entirely  disposes  of  this 
contention.  The  commissioner  himself  speaks  in  high  terms  of 
the  character  of  the  ship,  and  of  her  management. 

The  remaining  question  with  me  then  is  one  of  damages ; 
and  while  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover  the  value  of  the  lost  ship,  I  do  not  sustain  his  claim 
for  damages  by  reason  of  any  further  loss  in  earnings  or  other- 
wise, because  the  only  definite  period  for  which  he  was  engaged 
was  twenty  days,  which  had  expired,  and  after  that  his  ship 
was  subject  to  be  discharged  from  the  service  at  any  time. 
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The  plaintiff  claims  in  this  action  a  much  larger  amount  for 
the  value  of  the  vessel  than  I  am  disposed  to  allow  him,  and 
as  he  offered  originally,  so  far  as  the  ship  was  concerned,  to 
accept  one  which  could  then  be  purchased  for  $1,500,  the  jus- 
tice of  this  case  will  probably  be  met  by  allowing  him  the  dif- 
ference between  the  $1000  he  has  received  and  that  sum.  My 
opinion  is  that  the  plaintiff  is  entitled  to  judgment  for  $500 
and  costs  of  suit. 


Hon.  Mr.  Justice  Little: 

There  can  be  no  doubt  as  to  the  real  intention  of  the  parties 
at  the  time  the  agreement  was  so  entered  into.  Mr.  Sullivan's 
statement  that  he  believed  and  still  believes  that  the  vessel, 
under  the  terms  of  the  agreement,  could  be  employed  in  the 
service  in  Fortune  Bay  or  elsewhere  appears  to  be  merely  an 
opinion  of  his  own  as  to  a  construction  the  agreement  was 
capable  of  bearing,  and  is  entirely  opposed  to  the  plain  mean- 
ing of  its  language  and  to  the  desires  and  intentions  of  both 
parties  at  the  time.  Clearly,  such  a  construction  would  im- 
pose an  obligation  on  the  letter  of  the  vessel  to  go  to  any  part 
of  the  sea-board  of  the  southern  and  western  coast  to  which 
the  commissioner  might  order  in  the  bait  protection  service. 
The  terms  of  the  agreement  are  by  no  means  so  elastic,  and,  in 
view  of  the  evidence,  cannot  be  so  construed. 

We  have,  in  the  history  of  the  incidents  of  this  case,  to  deal 
with  that  which  is  advanced  as  a  final  settlement  of  all  claim 
the  plaintiff  had  or  can  have  against  the  defendant  govern- 
ment for  the  damages  occasioned  by  reason  of  this  loss.  For 
this  purpose  it  is  sufficient,  in  the  first  place,  to  refer  to  the 
exhibits  in  evidence  relative  to  the  action  taken  by  the  govern- 
ment on  the  address  from  the  House  of  Assembly,  and  the 
result  of  that  action.  Well,  on  the  6th  of  June,  1889,  the 
matter  had  been  favorably  considered  by  the  Governor  in 
Council,  as  appears  by  the  following  copy  of  minute  in  the 
exhibit :  "  On  consideration  of  address  from  House  of  Assem- 
bly on  petition  of  Joseph  Coady  for  compensation  for  loss  of 
his  vessel  while  engaged  in  the  bait  protection  service,  a  sum 
of  $1,000  to  be  gmnted  him  in  full  of  all  claim,  and  amount 
to  be  charged  to  bait  protection  sei^vice."  It  appeara  a  war- 
rant was  thereupon  sent  to  the  Eeceiver  General,  directing  the 
payment  of  this  amount,  but  without  specifying  any  condition 
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or  making  any  stipulation  as  to  its  being  a  payment  in  full  or 
otherwise.  On  the  same  day  the  money  was  paid  over  as  ap- 
pears by  the  following  receipt : — 

"  Received  from  the  Receiver  General  of  this  Island  the  sum  of  91,000, 
being  for  the  service  specified  in  the  accompanying  warrant,  No.  281,  for 
Joseph  Coady.  (Signeci),   "  J.  S.  Winter." 

Now,  it  does  not  appear  in  evidence  that  Coady  had  been  in- 
formed or  had  any  knowledge  of  the  purport  of  the  minute  of 
council  of  the  sixth  of  June.  It  is  stated  by  Mr.  Fenelon  in 
his  evidence  that  he  informed  Coady*s  son  of  the  appropriation 
of  the  81,000  to  meet  the  chiim,  and  that  the  latter  stated  it 
was  insufficient  to  cover  the  amount  of  the  damage  sustained. 
But,  as  a  matter  of  fact,  Coady  swears  he  was  not  aware  the 
matter  came  before  the  Governor  in  Council.  He  received  the 
money,  however,  from  the  government  in  June,  by  cheque  for 
two  hundred  dollars  from-  Sir  J.  S.  Winter,  who  retained  eight 
hundred  for  a  debt  due  by  Coady.  He  further  deposes  that  at 
this  time  these  proceedings  had  been  instituted,  and  that  Sir 
J.  S.  Winter  never  acted  for  him  as  attorney  in  this  matter, 
nor  had  he  any  authority  from  him  to  receive  the  amount  paid 
over,  nor  was  any  payment  made  to  or  received  by  him  in  full 
for  this  claim  In  this  connection  there  is  in  evidence  a  letter 
dated  the  5t!i  June,  1889,  from  Coady  to  Sir  Jas.  S.  Winter, 
the  then  Attorney  General,  in  which  the  former  states  it  was 
intimated  to  him  that  if  he  withdrew  these  proceedings  for  the 
present  the  government  would  pay  him  $1,000 ;  he  suites :  "  I 
am  satisfied  and  agree  to  stay  all  further  proceedings  for  the 
present  upon  being  secured  the  81,000." 

Obviously,  if  the  receipt  given  at  the  treasury  for  the  amount 
had  been  given  in  conformity  with  the  terms  of  the  minute  of 
council  of  the  sixth  of  June,  or  if  it  appeared  in  evidence  that 
its  purport  had  been  biought  to  Coady's  knowledge  before  he 
received  the  two  hundred  dollars,  he  would  be  estopped  in  the 
prosecution  of  this  claim;  but  where  we  have  his  positive 
swearing  to  the  contrary,  that  he  had  no  such  information  or 
understanding  at  the  time,  and  that  on  the  day  before  the 
money  was  alloaited  and  paid  over  he  expressly  stated  in  his 
letter  to  the  Attorney  General,  not  that  he  would  accept  it  in 
full  discharge  of  his  claim,  but  that  he  would  stay  the  proceed- 
ings for  the  present,  one  is  constrained  to  accept  the  fact  that 
there  was  no  such  finality  of  the  claim  in  the  payment  as  is 
contended  for  by  the  defence. 
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Such  then  being  the  agreement  made  between  the  parties, 
its  alleged  breach  and  the  cause  of  its  termination,  it  becomes 
necessary  to  ascertain  what  principle  of  interpretation  is  de- 
ducible  from  the  agreement,  or  what  rule  of  interpretation 
^should  be  applied  in  order  to  determine  the  liabilities  and 
duties  of  the  parties  inter  se  under  the  data  and  circumstances 
given  in  evidence. 

In  contracts  of  charter  parties  and  of  freightments  difficulty 
has  been  repeatedly  experienced  in  determining  the  nature  and 
extent  of  the  rights  acquired  by  the  charterer  or  hirer,  or  re- 
tained by  owner  in  and  over  the  vessel  chartered  or  let  to 
freight. 

We  find  the  subject  and  the  principles  involved  in  its  ad- 
judication lengthily  discussed  and  pronounced  upon  in  the 
reported  cases  of  Hutton  vs.  Bragg,  7  Taunt,  14- ;  Fute  vs.  Meek, 
S  Taunt ;  Trinity  House  vs.  Olark,  4-  Maul  and  Selvin ;  Cliristie 
vs.  LewiSy  2  Brodrip  and  Binghanfi,  and  other  such  cases. 

These  cases,  it  is  true,  related  to  contentions  arising  out  of 
special  contracts  of  charter  party  or  affreightment,  still  there 
will  be  found  some  rulings  relevant  to  the  issues  on  this  re- 
cord. For  instance,  we  find  that  a  vessel  may  be  let  with  a 
stipulation  that  the  services  of  the  master  and  crew  may  be  let 
together  with  the  vessel,  they  still  continuing  to  be  the  ser- 
vants of  the  owner,  and  hired,  fed  and  paid  by  him.  The  pos- 
session, such  as  it  is,  of  the  captain  and  crew  is  not  retained 
by  the  hirers  of  the  vessel  to  interfere  with  the  full  and  free 
use  of  the  vessel,  but  as  subsidiary  and  subservient  to  it.  It 
is,  says  Lord  Ellenborough,  the  same  thing  as  the  hire  of  a 
waggon  and  team,  the  proprietor  thereof  stipulating  that  the 
waggon  should  be  driven  and  the  horses  cared  for  by  his  own 
;8ervants.  As  regards  the  vessel,  such  an  appointment  does  not 
make  it  less  a  letting  of  the  ship. 

As  a  consequence  the  letting  may  be  held  to  confer  the  tem- 
porary possession  and  control  over  the  chattel  hired  under  such 
.circumstauces.  But  it  is  aptly  observed  that  as  to  what  is  to 
be  adopted  as  the  respective  criterion  of  such  case,  if  any  speci- 
-fic  agreement  exist,  we  must  have  recourse  to  it  to  decide  the 
ireal  intention  of  the  parties.  The  court  pays  more  attention 
to  the  intention  of  the  parties  as  manifested  by  the  agreement, 
than  to  special  clauses  and  the  use  of  technical  terms. — 1  Wat- 
Jord  on  Parties'  Action,  p.  IJfi.  Where  then  it  appears  from 
the  language  of  the  agreement  to  be  the  intent  of  the  parties 
Jto  invjest  the  hirer  with  the  possession  of  the  vessel,  there 
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beine  nothing  incongruous  in  the  provision  in  the  agreement- 
for  the  retention  of  the  captain  and  crew,  it  may  be  taken,  in 
my  judgment,  to  constitute  the  hirer  the  special  proprietor  of 
the  vessel  and  to  transfer  to  him  the  temporary  right  of  pos- 
session. 

I  hold,  therefore,  that  under  this  agreement  this  vessel  wa» 
hired  to  the  defendant  government  to  be  engaged  in  the  pro- 
tection of  the  bait  service  in  Flacentia  Bay  for  a  term  of  at 
least  twenty  days,  for  which  the  owner  was  to  be  paid  at  the 
rate  of  $260  per  month ;  that  the  captain  and  crew  were  en- 
gaged, paid  and  fed  by  tha  owner,  for  the  purpose  of  manag- 
ing  and  navigating  the  vessel  to  such  ports  or  places  in  the 
bay  as  ordered  by  the  agents  and  servants  of  the  defendant 
government,  and  as  the  exigencies  of  the  service  might  call  for. 
The  nature  of  the  hiring  appears  to  me  to  have  conferred  on 
the  defendant  government  the  control  and  possession  of  the 
vessel  for  the  time  agreed  on,  or  so  long  as  she  might  be  con- 
tinued in  that  particular  service  under  the  agreement;  the 
master  and  crew  were  subject  to  the  hirer's  orders,  and  the 
general  management  and  control  being  given  to  the  defendant 
government  or  its  agents ;  the  position  does  then  assume  the 
character  of  a  demise  of  the  vessel  pro  tempore.  However, 
there  can  be  very  little  question  about  the  restricted  character 
of  the  agreement ;  clearly  the  service  was  confined  and  limited 
to  Flacentia  Bay,  removing  and  causing  the  vessel  to  leave  that 
bay,  and  changing  her  cruising  ground  outside  of  that  bay  and 
into  Fortune  Bay  was  clearly  a  breach  of  the  agreement ;  and 
even  if  the  captain  had  assented  to  such  change  (which  he 
swears  he  did  not),  that  would  not  in  itself  be  sufficient  to  re- 
lieve the  hirer  of  liability  for  the  consequences  of  his  act.  A 
captain  has  no  authority  as  such  to  vary  or  alter  or  rescind  the 
agreement  originally  entered  into  by  the  owner. — Burgoii  vs. 
Sharp,  2  Camp.,  628. 

The  vessel  was  removed  without  the  owner's  privity  from 
Flacentia  Bay  to  another  locality,  some  sixty  miles  distant 
from  where  she  was  hired  and  engaged  to  ply,  and  this  devia- 
tion from  the  lawful  use  of  the  vessel  as  agreed  on  certainly 
resulted  in  the  loss  and  damage  complained  of. 

Some  of  the  authorities  cited  refer  to  analogies  existing  be- 
tween cases  relating  to  the  letting  of  vessels  to  hire,  and  cases 
in  which  chattels  of  another  kind  or  character  are  hired ;  and 
as  a  general  principal  in  relation  to  the  bailment  of  chattels 
generally,  it  is  stated  in  Beaven  on  Kegligenees,  p.  606,  that  if  a 
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party  uses  the  chattel  bailed  in  a  different  way  or  for  a  longer 
time  than  that  for  which  it  was  hired,  he  will  be  liable  for  all 
accidents  happening  to  the  chattel  while  under  his  control,  even 
though  they  may  arise  from  inevitable  accident. 

Under  the  evidence  I  think  it  is  abundantly  shown  that  this 
loss  would  not  have  occurred  but  for  the  breach  of  the  agree- 
ment on  the  part  and  behalf  of  the  defendant  government, 
that  it  was  its  result  and  consequence,  and  that  the  plaintiff  is 
legally  and  equitably  entitled  to  be  compensated  therefor. 

I  therefore  consider  him  entitled  to  a  judgment  at  the  hands 
of  this  court  for  the  sum  of  $500,  in  addition  to  the  amount 
already  paid  by  the  defendant  government  at  the  treasury,  on 
account  of  this  claim. 

Mr.  Mori^on  and  Mr,  Pittman  for  plaintiff*. 
Hon,  JS.  P.  Morris  for  defendant. 
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1892,  April.     Little,  J. ;  Carter,  C.J. ;  Pinsekt,  J, 

Shipping  —  Salvage  —  Temporary  abandonment  —  Salvage  services  —  Wreck  and 
Salvage  Act,  18S0, 

A  craft  came  up  with  an  abandoned  schooner,  and  having  taken  her  in  tow,  con* 
▼eyed  her  to  port.  On  the  route  the  salvors  were  met  by  a  tug  with  members 
of  the  crew  of  the  salved  vessel  on  board,  who  were  returning  to  their  vessel 
in  the  hope  of  saving  her.  A  claim  was  made  on  the  owners  of  the  vessel 
salved  for  salvage.  The  owners  contended  there  was  no  liability  on  the 
grounds  (1)  no  abandonment ;  (2)  forfeiture  of  any  claim  by  non-compliance 
with  the  Wreck  and  Salvage  Act  which  imposed  on  them  the  duty  to  deliver 
wreck  to  Receiver  General. 

Held — The  salvors  were  entitled  to  salvage  although  there  was  only  a  temporary 
abandonment ;  the  services  wore  meritorious,  the  vessel  having  been  rescued 
from  impending  danger.  Where  the  derelict  is  returned  to  the  owner,  as  in 
this  case,  the  provisions  of  the  Wreck  and  Salvage  Act  do  not  apply. 

This  action  was  tried  during  the  last  term  of  the  court  before 
me  without  a  jury.  In  the  statement  of  claim  annexed  to  the 
summons,  the  plaintiffs.  Sir  R.  Thorburn,  as  owner,  and  Reid, 
as  master  of  the  schooner  Speedwell,  claimed  to  be  entitled  to 
recover  from  the  defendant,  as  registered  owner  of  the  schooner 
William,  the  sum  of  four  hundred  dollars  for  salvage  services 


604  THOKBURN  v.  WHITEWAY. 

reudered  the  William  off  this  coast  in  the  mouth  of  July  last, 
and  also  for  money  paid  for  services  and  work  and  labor  done 
and  expended  in  and  about  her  whilst  in  charge  of  the  plain- 
tiffs. 

From  the  facts  given  in  evidence  at  the  trial,  it  would  appear 
that  the  Speedwell,  whilst  on  a  voyage  from  Trinity  to  Saint 
John's,  and  at  about  two  o'clock  in  the  morning  of  the  29th  of 
July  last,  being  at  the  time  one  mile  and  a  half  off  Logy  Bay, 
aime  across  and  nearly  ran  into  the  schooner  William,  then  on 
her  beam-ends,  with  only  a  small  part  from  forward  to  the  cor- 
ner of  the  transom  over  water. 

It  was  a  dark  night,  the  Speedwell  had  passed  the  wreck,  but 
was  hove  round,  a  boat  launched  and  the  wreck,  on  being  boar- 
ded, was  found  to  have  been  abandoned,  no  one  being  on  board 
nor  any  boat  or  other  craft  near  or  in  sight  of  her.  She  was 
full  of  water,  the  masts  with  the  sails  set  were  under  water, 
and  the  sea  washing  over  her  rendered  it  impossible  for  the 
sailors  to  remain  on  her.  The  sea  was  smooth  with  a  light 
wind  blowing  from  the  southward  and  westward,  which  subse- 
quently veered  to  the  eastward. 

The  captain  of  the  Sx>€cdv'ell  with  his  crew  succeeded  in  pas- 
sing tow  lines  under  the  William's  fore-shrouds,  and  also  from 
her  quarter  and  rigging  to  their  vessel,  and  then  managed  to 
take  her  in  tow.  After  towing  her  a  short  distance,  and  find- 
ing the  wind  veering  in  on  the  land,  a  boat  was  sent  to  Saint 
John's  for  a  tug  or  steam  launch.  Two  men  had  boarded  the 
Speedwell  from  the  shore,  and  one  of  these  went  in  the  boat 
with  the  Speedwell's  men  to  procure  the  tug.  When  off  Sugar 
Loaf,  very  little  way  being  made,  the  tow  lines  parted  and  had 
to  be  again  secured  to  the  wreck.  At  nine  o'clock  in  the  morn- 
ing, the  steam  launch  belonging  to  the  plaintiff,  Thorburn,  with 
the  Speedwell's  boat  in  tow,  reached  the  wreck.  They  at  once 
attiiched  a  warp  to  the  William  and  succeeded  in  towing  her 
to  St.  John's,  where  they  arrived  between  one  and  two  o'clock 
p.  m.  of  the  same  day.  They  hauled  the  William  alongside  the 
wharf  of  Thorburn  and  Tessier,  who  employed  men,  hove  her 
upright  and  safely  secured  her.  The  canvas  was  unbent,  and 
dried  and  stored,  also  a  seine,  ropes  and  other  gear.  It  was 
found  she  had  no  cargo.,  and  some  salt  that  had  been  in  her 
before  the  casualty,  had  been  washed  out  of  the  hold.  She  was 
a  schooner  of  thirty-eight  tons,  well  built,  fully  equipped,  and 
worth,  as  deposed  to,  about  $1200. 

It  appears  that  whilst  the  salvors  were  engaged  in  getting 
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the  wreck  into  St.  John's,  and  before  the  plaintiff's  steam 
launch  came  to  their  aid,  the  steam  tug  Daisy  approached,  hav- 
ing on  board  two  of  the  Williani*s  crew,  taken  from  the  vessel 
with  which  she  was  said  to  have  collided. 

The  captain  of  the  Speedwell  deposed  that  he  was  not  aware 
these  men  were  in  the  Daisy,  and  that  the  captain  of  the  latter, 
on  arriving  at  the  wreck,  asked  him  if  he  would  give  him  a 
chance  if  he  found  he  was  unable  to  tow  the  William  into  St. 
John's ;  that  he  replied  he  could'nt  say  until  his  boat  returned 
from  St.  John's. 

It  also  appeared  that  the  Williayii  had  been  built  by  one 
Seward,  a  planter  of  Fox  Harbor,  Trinity  Bay,  for  the  purposes 
of  his  own  trade  and  business.  That  when  the  casualty  or 
running  down  occurred,  she  was  in  charge  of  his  captain  and 
crew,  then  about  to  proceed  to  Labrador  on  his  account.  That 
immediately  on  receiving  information  of  the  collision  and  salv- 
ing of  the  schooner,  he  came  to  St.  John's,  and  on  the  morning 
of  the  4th  of  August  called  on  Messrs.  Thorburn  and  Tessier, 
and  was  informed  they  retained  the  vessel  for  a  claim  of  S400 
on  behalf  of  the  salvors,  and  that  the  vessel  would  be  retained 
until  payment  would  be  made,  or  security  given  for  the  amount. 
Whereupon  the  following  letter,  on  the  5th  of  August,  was 
addressed  by  defendant  to  Messrs.  Thorburn  and  Tessier : — 

"  The  William's  case. — If  you  will  allow  us  to  take  the  schooner  for  pur- 
pose of  repaii-s,  we  guarantee  that  she  shall  not  leave  our  hands  until  claim 
of  Reid  is  settled  and  paid  ;  and  meantime  she  :;hall  be  held  to  be  in  your 
custody,  and  recognising  Reid's  claim  for  services,  which  we  hope  may  be 
settled  by  arbitration. 

Yours  truly,    (Signed),        "  Whiteway  &  Johnson." 

Mr.  Tessier  deposed  that  when  this  letter  or  security  was 
brought,  the  parties  were  at  liberty  to  take  the  vessel.  Before 
this  date  it  was  admitted  by  counsel  that  some  negotiations 
had  taken  place  between  the  parties  interested.  It  appeared, 
however,  that  after  this  date  the  vessel  remained  for  a  further 
time  in  charge  of  Messrs.  Thorburn  &  Tessier,  cfli  foot  of  the 
following  letter  given  in  evidence : 

August  6th,  1891. 

In  re  claim  of  Reid  against  schooner  William, — After  writing  you  in  re 
William  yesterday,  offering  that  if  your  client  let  us  have  the  vessel  to 
repjair,  she  should  yet  be  held  to  be  in  your  custo<iy  until  (alleged)  salvage 
claim  is  paid.  Seward  informs  us  that  for  a  few  days  he  cannot  provide 
the  necessary  cost  of  dockage  and  repairs.  Meantime  please  care  for  the 
vessel  at  your  wharf. 

Yours  truly,        (Signed),        Whiteway  &  Johnson. 
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Other  lettei*s  and  cummunications  passed  between  counsel, 
and  were  received  in  evidence,  but  as  they  do  not  affect  the 
rights  of  parties,  and  as  Mr.  Johnson  and  Mr.  Horwood  admit 
that  there  was  no  material  delay  after  the  6th  of  August,  in 
relation  to  the  possession  of  the  vessel  on  the  part  of  those  hav- 
ing her  in  charge,  the  letters  thus  interchanged  may  be  omitted. 

From  the  evidence  of  the  captain  of  the  William  it  also  ap- 
peared that  there  were  five  men  and  a  woman  on  board  at  the 
time  of  the  collision,  which  occurred  at  about  nine  or  ten 
o'clock  of  the  night  of  the  28th  of  July.  The  vessel  was  greatly 
damaged  and  filled  immediately,  and  they  merely  had  time  ta 
get  uway  from  the  William  on  board  the  colliding  vessel.  The 
captain  of  the  latter  refused  to  lie  by  till  the  morning  as  hi& 
vessel  was  making  water,  and  consequently  he  proceeded  on  ta 
St.  John's.  When  off  the  narrows,  three  of  their  crew  boarded 
the  steam-tug  Daisy,  and  returned  to  the  scene  of  the  wreck, 
and  the  captain  came  on  to  St  John's.  The  captain  and  men 
deposed  that  it  was  their  intention  on  leaving  the  William  to 
obUiin  assistance  and  return  to  save  her. 

Under  all  the  circumstances  the  learned  counsel,  on  the  part 
of  the  defence,  contended  in  the  first  place  that  there  was  no 
abandonment  of  this  vessel,  and  salvage  service  could  not  be 
recognised  as  having  been  necessarily  rendered.  But  the  prin- 
cipiil  ground  relied  on  as  sufficient  in  itself  to  preclude  the 
plaintiffs  from  receiving  or  recovering  any  reward  or  compen- 
sation at  the  hands  of  the  court  for  their  services  was  their 
alleged  non-compliance  with  the  provisions  of  the  Act  of  the 
Legislature,  entitled  "  An  Act  respecting  Wreck  and  Salvage," 
43  Vic,  cap.  9.  Under  this  Act  it  was  contended  that  the 
salvors  not  only  lost  any  right  they  might  have  had  to  salvage, 
but  subjected  themselves  to  the  penal  provisions  of  the  Act  for 
failing  to  comply  with  the  obligation  thereby  imposed  on  them 
to  deliver  the  vessel  to  the  receiver  general  or  a  commissioner 
of  shipwrecked  property  in  accordance  with  the  terms  of  the 
Act. 

After  due  consideration  of  the  evidence  and  all  the  circum- 
stances attending  the  salving  of  the  vessel,  and  also  of  the 
matter  of  law  relied  on  by  counsel  for  the  defendant,  judgment 
was  rendered  in  favor  of  the  plaintiffs  for  $120,  in  which  was 
included  the  cost  of  services  of  the  steam-tug. 

Subsequently  counsel  were  heard  in  argument  before  the 
court  on  a  rule  granted  on  defendant's  motion  for  a  rehearing 
or  for  entering  judgment  for  the  defendant,  on  the  grounds 
moved  on  and  set  out  by  him  at  the  trial. 
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Although  this  minute  history  of  the  case  may  appear  un- 
necessary in  view  of  the  small  amount  at  issue,  still,  owing  to 
the  apparent  novelty  and  peculiarity  of  the  question  mised  as 
to  the  application  of  the  statute  to  such  a  c^ise,  this  particu- 
larity was  found  unavoidable. 

Under  the  circumstances  detiiiled  counsel  for  the  salvors 
had,  it  must  be  admitted,  substfintial  grounds  for  contending 
that  they  were  at  the  time  justified  in  regarding  the  William 
as  derelict.  Her  condition  was  such  as  to  render  it  impossible 
for  any  peraon  to  remain  in  her  or  upon  her  deck,  nor  was 
there  any  other  vessel  or  cmft  in  sight  of  her  at  the  time.  She 
was  found  nearly  completely  submei-ged,  her  &iils  still  bent, 
the  anchoi-s  at  the  cat-heads,  all  clearly  indicating;  that  the 
casualty  resulting  in  her  wrecking  had  been  sudden,  and  that 
her  crew  were  obliged  to  hastily  abandon  her. 

Illustrative  of  some  of  the  conditions  under  which  a  vessel 
may  be  regarded  as  derelict  in  connection  with  a  condition  of 
things  evidencing  n  temporary  abandonment,  we  may  appro- 
priately cite  the  following  extract  from  the  judgment  of  Dr. 
Lushington,  in  the  qaxbq  of  the  Coromandal,  reported  in  Swbi/, 
jp.  206:  "  It  may  be  perfectly  true  the  master  and  men,  when 
they  got  on  board  the  Yming  Frederick  from  their  ship  and 
sailing  for  Yarmouth,  intended,  if  possible,  to  employ  steamers 
t.0  go  and  rescue  the  vessel,  which  was  at  no  great  distance. 
But  is  not  that  the  case  every  day  ?  A  master  and  crew  aban- 
don their  vessel  for  the  safety  of  their  lives,  he  does  not  con- 
template returning  to  use  his  own  exertions;  but  a  master 
hardly  ever  abandons  a  vessel  on  the  coast  without  the  inten- 
tion, if  he  can,  to  obtain  assistance  to  save  his  vessel.  But 
that  does  not  take  away  from  the  legal  character  of  'derelict.'" 

The  test  is  whether  the  crew  left  her  primarily  for  the  pur- 
pose of  saving  their  lives  or  of  obtaining  assistance  in  their 
trouble — ^a  mere  statement  to  the  effect  that  they  hoped,  or 
wished,  or  thought  of  returning,  is  not  suflicient  in  itself  to 
prove  the  vessel  was  not  derelict. 

This,  then,  being  the  character  so  assigned  to  the  William 
under  the  circumstances,  we  find  that  even  if  the  vessel  is 
derelict  the  fact  is  only  to  be  considered  as  an  ingredient  in 
the  degree  of  danger  to  which  the  property  was  exposed.  In 
addition  to  the  perfectly  helpless  condition  of  the  vessel,  it 
must  be  remembered  that  owing  to  her  proximity  to  the  land, 
with  the  veering  of  the  wind  to  the  eastward,  as  deposed  to, 
there  was  a  certainty  of  her  drifting  to  the  shore  and  becom- 
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ing  in  all  probability  a  total  and  complete  wreck.  Whether 
then  the  danger  be  immediate  or  remote  matters  not,  so  long  as 
there  is  a  reasonable  probability  of  misfortune. — 3  H,  &  K  505. 

Under  such  circumstances,  and  applying  these  rulings  and 
principles,  we  must  determine  that  the  .salvors  were  justified 
in  their  endeavor  to  save  this  property,  and  entitled  to  salvage 
or  that  "reward"  which  is  earned  by  those  who  have  volun- 
tarily saved  a  vessel  from  peril  of  any  kind  occurring  at  sea, 
or  earned  by  those  who  have  meritoriously  contributed  to  the 
safety  of  the  property. — lios  Adinij,  p.  i^. 

In  determining  the  amount,  which  is  wholly  in  the  discre- 
tion of  the  court,  the  chief  elements  to  be  considered  are,  the 
extent  of  tlie  peril  of  the  object  Siilved,  its  actual  value  and 
the  nature  of  the  services.  Where  no  special  risk  is  incurred 
by  the  salvors,  as  in  this  instance,  the  reward  is  allotted  upon 
a  fair  remuneration  for  time  and  trouble  to  the  owners  of  the 
salving  vessel  and  to  each  hand  engaged. — J-J  L.  T.  Ad.  The 
Otto  Herman. 

Viewing  then  the  condition  of  the  derelict,  her  relative  value, 
the  labor  and  means  given  in  salving,  the  time  and  labor  sub- 
sequently given  at  the  instance  of  these  interested  in  taking 
care  of  her  and  her  gear,  and  also  having  regard  to  the  sUite  of 
the  weather,  the  comparative  absence  of  risk  or  danger  to  the 
salvors,  I  consider  we  would  not  be  justified,  under  the  circum- 
stances, in  reducing  the  amount  rendered  at  the  trial. 

"We  must  now  refer  to  the  main  contention  of  the  defendant 
as  to  the  application  of  the  provisions  of  the  Wreck  and  Sal- 
vage Act,  and  the  resulting  consequences  to  the  claims  of  the 
salvors  in  not  conforming  to  its  terms.  The  Act  in  question 
was  adopted  by  the  legislature  in  1880.  It  embodies,  and  in 
its  limited  character  contains,  such  parts  of  the  (Imperial) 
Merchants'  Shipping  Act  of  1854  as  were  considered  necessary 
and  applicable  to  our  requirements  and  circumstances.  Its 
provisions  are  in  no  way  ambiguous,  and  are  well  adapted  to 
accomplish  the  end  the  legislature  had  in  view,  that  is,  to  pro- 
vide for  the  protection  and  safe  custody  and  proper  disposition 
of  property  that  might,  through  or  by  marine  casualties,  be 
cast  on  our  shores  or  brought  within  the  limits  of  the  colony. 

It  is  contended  by  the  defendant  that  all  such  property, 
whether  or  not  the  owners  thereof  be  present,  must  be  de- 
livered up  to  the  commissioner  appointed  under  the  Act.  If 
this  construction  could  be  supported  it  would  be  creative  of 
much  wrong  and  mischief,  and  conflict  with  the  well-recognised 
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and  elementary  principles  governing  the  rights  and  interest  of 
owners  of  property.  The  outcome  of  such  a  contention  would 
be  the  recognition  of  a  most  arbitrary  rule,  which  in  its  appli- 
cation would  deprive  an  owner  of  his  property,  of  which  he 
was  desirous  of  having  the  dominion,  and  hand  it  over  to  an 
official  attended  with  large  and  unnecessary  expense,  and  might 
be  equally  unjust  to  insurers.  We  must  then  turn  to  the  Act 
and  determine  if  its  language  is  open  to  such  a  construction. 
By  its  sixth  section  it  is  enacted  "that  when  any  vessel  is 
wrecked,  stranded  or  in  distress  *  *  *  the  commissioner 
shall  *  ♦  ♦  take  command  of  all  persons  present  *  *  * 
for  the  preservation  of  such  vessel.  *  ♦  ♦  Any  person  dis- 
obeying such  commissioner  shall  incur  a  penalty  of  not  less 
than  S200."  This  is  followed  by  the  significant  proviso,  "  that 
nothing  in  this  Act  shall  be  construed  to  authorize  the  commis- 
sioner to  take  charge  of  any  ship,  cargo  or  materials  contrary 
to  the  expressed  wish  of  the  master  or  owner  thereof  or  of 
their  agents." 

It  will  be  observed  that  this  proviso  expressly  applies  to  the 
whole  of  the  provisions  of  the  Act  and  is  not  confined  to  the 
operation  of  this  particular  section ;  and  under  its  terms,  the 
owner  being  present,  his  assent  would  appear  to  be  absolutely 
necessary  to  enable  a  commissioner  to  exercise  his  power  over 
the  wrecked  property  of  such  owner. 

The  defendant  vigorously  contended  that  tlie  absolute  right 
of  the  commissioner  was  established  by  and  under  the  tenth 
section  of  the  Act  and  its  sub-sections.  These  direct  that 
where  any  person  takes  possession  of  "  wreck"  within  the 
limits  of  this  colony  *  *  *  he  shall,  as  soon  as  possible, 
deliver  the  same  to  the  proper  commissioner  *  *  *  and 
any  person  who  fails  to  deliver  the  same  *  *  *  shall  forfeit 
any  claim  to  salvage  and  shall  be  liable  to  pay  as  a  penalty 
double  the  value  of  such  wreck  and  a  further  sum  not  exceed- 
ing S400.  It  is  urged  that  this  language  is  only  open  to  one 
construction  and  that  all  such  property  as  this  in  question 
must  be  placed  in  and  surrendered  to  the  custody  of  the  com- 
missioner. But  in  applying  a  construction  to  it  we  must  keep 
in  mind  the  proviso  to  which  reference  has  been  made,  and  also 
ascertain  from  a  perusal  of  the  whole  Act  what  the  true  inten- 
tion of  the  legislature  really  is  as  conveyed  in  the  language  and 
terms  of  the  statute. 

It  will  then  be  found  that  the  object  or  intention  of  the 
legislature,  as  embodied  in  the  Act,  was  to  prevent  any  fraudu- 
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lent  concealment  or  making  away  with  wrecked  property,  or  of 
its  improper  or  unlawful  detention,  in  the  hands  of  parties  who 
may  have  got  possession  of  it,  and  by  making  its  delivery  to 
the  commissioner  imperative  to  secure  it  for  the  owner  or  those 
paving  an  interest  in  its  preservation.  But  where  the  owner 
himself  is  present  and  the  property  being  in  the  hands  of 
salvors,  who,  in  virtue  of  their  alleged  lien,  were  retaining  and 
caring  for  it  pending  negotiations  for  the  settlement  of  their 
claim  and  for  delivery  over  to  the  owners,  surely  such  a  course 
of  conduct  cannot  be  regarded,  either  as  against  the  interests 
of  the  owners  or  salvors,  as  criminal  or  such  as  should  subject 
them,  or  either  of  them,  to  the  application  of  the  penal  provi- 
sions of  this  Act.  How,  under  such  circumstances,  can  it  be 
charged  that  the  detention  of  the  property  for  a  day  or  two 
was  unlawful  and  detrimental  to  the  interests  of  those  con- 
cerned, or  done  with  a  wrongful  intent,  when  we  have  it  stated 
of  record,  in  a  letter  from  the  owners,  that  it  would  be  a  mat- 
ter of  convenience  and  accommodation  to  them  if  the  plaintiffs 
would  continue  their  aire  and  charge  of  the  vessel  for  some 
time  longer.  Clearly,  if  the  contention  of  defendant  were  held 
good,  the  arrangement  thus  mutually  entered  into  would  also 
be  inconsistent  with  the  meaning  of  this  section. 

As  has  been  observed,  this  section  is  substantially  a  tran- 
script of  the  450th  section,  and  its  sub-sections  of  the  Imperial 
Merchants'  Shipping  Act  of  1854 — the  term  commissioner  in 
our  Act  being  substituted  for  that  of  receiver  in  the  former — 
adjudications  and  rulings,  therefore,  in  the  courts  in  England 
on  the  subject  of  the  construction  and  meaning  of  that  section 
may  appropriately  be  cited  and  rightly  followed  in  the  present 
instance.  The  case  most  in  point  on  the  subject  is  that  of  the 
Zeta  reported  in  33  L,  T,  E,p,  ^76.  In  that  case  it  appeared 
that  a  barge,  coal  laden,  was  found  drifting  about  in  the  Thames 
with  no  one  on  board  *  *  the  parties  who  found  her  *  * 
were  held  not  to  be  precluded  from  recovering  salvage  by  rea- 
son of  their  having  neglected  to  comply  with  the  provisions  of 
the  section  and  sub-section  referred  to.  The  leasons  and 
grounds  on  which  that  decision  rests,  as  stated  in  the  judgment 
of  Sir  R.  Phillimorc,  are  so  apposite  and  conclusive  on  this  sub- 
ject as  to  relieve  it  from  any  further  doubt  or  question.  He 
states,  inter  alia,  "  I  do  not  consider  that  the  section  was  in- 
tended to  apply  to  salvors  who  have  found  a  derelict,  and  have 
restored  it  to  its  owners.  I  cannot  conceive  that  such  a  con- 
struction can  bo  put  upon  the  Act  as  this,  namely,  that  though 
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they  have  restored  the  vessel  to  her  owner,  which,  according  to 
the  principles  of  maritime  law,  it  was  their  duty  to  do,  they 
Are  liable  to  pay,  nevertheless,  double  the  value  to  the  owners, 
and,  perhaps,  a  penalty  of  £100  for  what  is  CJiUed  an  improper 
detention.  This  is  a  penal  clause  *  *  and  is  intended  to 
apply  to  :i  criminal  and  improper  detention,  whereby  it  is  sought 
to  practice  a  fraud  upon  the  Crown  or  the  owner,  but  not  to 
Apply  to  cases  of  this  description."  This  rational  and  just 
interpretation  of  the  scope  and  meaning  of  llie  section  by  such 
An  eminent  authority,  stands  unquestioned.  The  circumstances 
in  this  case  supply  equally  favorable  premises  for  the  applica- 
tion of  a  like  interpretation. 

We  also  find  it  noted  in  the  case  of  the  Liffy,  58  L.  T,,  351, 
the  terms  of  the  Act  were  held  not  to  apply  to  a  person  who 
took  possession  of  a  stranded  vessel  under  the  belief  that  he 
was  the  purchaser  thereof,  nor  were  the  provisions  held  to  de- 
prive him  of  his  right  to  recover  salvage. 

These  recent  rulings  and  decisions  quite  confirm  us  in  the 
determination  arrived  at,  and  are  sufficiently  conclusive  with- 
out further  references  to  authority  on  the  meaning  to  be  at- 
tached to  the  terms  of  the  section  quoted.  On  re-consideration, 
therefore,  I  see  no  reason  for  reducing  the  amount  of  the  judg- 
ment, and  we  hold  that  the  grounds  of  contentic^i  relied  on  by 
the  defendant  are,  under  the  circumstances,  wholly  insufficient 
to  bring  the  case  within  the  penal  provisions  of  our  Wreck 
and  Salvage  Act.  Consequently,  the  judgment  entered  at  the 
trial  of  the  case  must  be  affirmed,  but  without  the  cost  incurred 
on  this  hearing. 


Hon.  Sir  F.  B.  T.  Carter,  C.  J. : 

I  fully  concur  in  the  judgment  which  has  just  been  delivered 
by  my  brother  Justice  Little,  and  I  think  the  amount  of  salvage 
he  has  awarded  is  reasonable  under  all  the  circumstances  de- 
tailed by  him.  The  principle  upon  which  alone  salvage  service 
can  be  founded  is  a  rescuing  of  a  ship  and  cargo  from  some  im- 
pending danger  or  distress — pr,  Dr,  Lushington,  th*:  Mart/,  1st 
TV.  Bob.,  Jfljly  &c,  I  apprehend  there  can  be  no  doubt  that  this 
vessel,  when  found  at  sea  submerged,  was,  when  taken  charge 
of,  in  imminent  danger,  having  been  deserted  by  the  crew  and 
apparently  abandoned,  and  that  the  services  rendered  were  of 
a  meritorious  character,  which  our  maritime  law  encourages. 
Several  hours  afterwards  some  of  her  late  crew  came  along  in 
pp 
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a  8team-tug  to  tow  the  vessel  into  port ;  thus  it  appeared  that 
the  master  and  crew  had  deserted  her  only  temporarily,  with- 
out any  intention  of  final  abandonment,  but  with  the  intent  to 
return  and  resume  the  possession,  and  therefore  would  not  be 
considered  strictly  a  legal  derelict,  but,  at  the  time  when  dis- 
covered and  taken  charge  of  by  the  salvors,  having  regard  to 
what  afterwards  transpired,  the  vessel  may  be  described  as  in 
the  condition  of  a  quasi  derelict.  I  need  not  here  repeat  sub- 
sequent occurrences  so  fully  given  by  my  brother  judge. 

It  was  strongly  contended  that  the  salvors  had  forfeited  all 
claim,  and,  moreover,  subjected  themselves  to  penalties  in  not 
delivering  up  the  vessel  to  the  Receiver  General — there  being 
no  Wreck  Commissioner  in  this  district — under  the  Wreck  and 
Salvage  Act,  1880.  This  is  a  transcript,  or  nearly  so,  of  the 
Imperial  statute.  A  most  salutary  enactment  and  its  obser- 
vance ought  to  be  tMi forced  in  cases  where  applicable.  The 
prominent  feature  of  the  Act,  I  take  it  to  be,  to  ensure  the 
safety  of  the  property  from  the  hands  of  wreckera,  and  even- 
tual restoration  to  the  owners,  for  the  attainment  of  which 
object  there  are  certain  provisions.  In  this  case  the  owner  was 
known  and  present,  and  he  armnged  for  the  re-delivery  of  his 
vessel,  by  guaranteeing  the  salvage  claim;  and  further  re- 
quested that  the  vessel  might  be  permitted  to  remain  at  a 
wharf,  where  she  had  been  moored  by  the  salvors  for  his  con- 
venience. I  cannot  conceive  that,  under  such  circumstances, 
the  legislature  ever  had  in  contempL^tion  the  forfeiting  of  sal- 
vage claim  and  being  amenable  to  penalties  for  infringement  of 
the  1880  Act,  besides  burdening  the  owner  with  unnecessary 
charges.  Before  we  discovered  the  "Zeta"  decision,  I  and  my 
brother  judges  were,  I  believe,  of  the  same  opinion  as  at  pre- 
sent, I  regard  the  provisions  of  the  Act  amply  sufficient  for 
all  the  purposes  it  was  ever  intended  reasonably  to  embrace, 
and  I  affirm  the  judgment  given  in  the  first  instance. 


Hon.  Mr.  Justice  Pinsent: 

This  was  an  action  for  salvage  services  in  the  case  of  the 
schooner  William,  on  account  of  damages  to  which  ship,  from 
collision  with  the  P.  F.,  the  action  of  JVIiiteway  vs.  Power  was 
tried  before  me  in  the  last  term. 

The  vessel  was,  as  I  have  mentioned  in  my  judgment  just 
delivered  in  that  case,  picked  up  near  the  site  of  the  collision 
within  a  few  hours  of  its  occurrence.    The  master  and  crew 
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hud  been  obliged  to  leave  the  WUliam  and  go  on  board  the  P,  F.^ 
the  master  intending  to  return  and  send  a  tug  to  her  rescue. 

Before  the  tug  arrived  the  crew  of  the  plaintiff's  schooner 
had  possessed  themselves  of  the  William,  and,  with  the  assist- 
ance of  a  steam-launch  brought  her  into  St.  John's. 

Tlie  action  for  salvage  services  was  tried  by  Mr.  Justice 
Little  without  a  jury,  and  the  learned  judge  assessed  the  value 
of  these  services  at  $120. 

The  present  proceeding  is  one  to  set  aside  that  finding  on 
two  grounds:  (1 )  That  the  amount  of  the  judgment  was  exces- 
sive ;  (2.)  That  there  was  no  right  in  the  plaintiffs  to  recover, 
and  that  the  action  should  have  been  dismissed  by  reason  of 
the  plaintiffs  having  violated  the  provisions  of  the  local  sta- 
tute relating  to  wreck  and  salvage  in  not  having  delivered  the 
William  to  the  Wreck  Commissioner. 

Upon  the  first  point  I  see  no  reason  for  departing  from  the 
general  rule  that  this  court  does  not  underUike  to  interfere 
with  the  findings  of  the  judge,  to  whom  a  case  has  been  re- 
ferred for  trial,  upon  questions  of  fact  and  in  matters  of  dis- 
cretion, such  as  the  award  of  damages. 

The  second  point,  which  goes  to  the  dismissal  of  the  action 
as  a  matter  of  law,  stands  in  a  different  position  and  calls  for 
review. 

Our  lociil  law  on  the  subject  of  wreck  and  salvage  runs  very 
much  upon  the  lines  of  the  Imperial  statutes,  providing  for 
the  appointment  and  regulating  the  duties  of  receivers  of 
wrecked  property. 

The  main  difference  lies  in  this,  that  whereas  wi^eck  under 
the  Merchant  Shipping  Act  is  described  as  including  jetsam,, 
flotsam,  lagan  and  derelict  "  found  in  or  on  the  shores  of  the 
sea  or  any  tidal  water,"  our  enactment  uses  the  expression 
"  within  three  miles  of  the  coast  or  shore  of  this  colony  or  its 
dependencies." 

Clearly  the  William,  if  she  belonged  to  the  category  of 
ivreck  as  described  in  these  enactments,  came  within  the  provi- 
sions of  our  local  statute,  as  she  was  found  deserted  by  her 
master  and  crew  within  three  miles  of  the  shore. 

If  it  had  not  been  for  the  Acts,  which  give  a  different  signi- 
fication to  the  term  "  wreck"  from  that  which  it  originally  bore,. 
a  vessel  in  the  position  in  which  the  William  was  when  she 
was  assisted  would  not  come  within  the  description. 

"  Wreck,"  irrespective  of  the  statutes,  means  such  goods  as,, 
after  shipwreck,  are  cast  upon  the  land  by  the  sea,  and  left 
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there  within  some  county,  for  they  are  not  wrecks  so  long  as 
they  remain  at  sea  in  the  jurisdiction  of  the  Admiralty, — 
j?  Inst.,  167, 

Although  a  different  application  from  this  is  given  to  the 
term  "wreck"  under  the  Acts  in  question,  yet,  as  our  Act 
stands,  'the  property  contemplated  by  its  provisions  must  be 
either  jetsam,  flotsam,  lagan  or  derelict.  Now  jetsam  applies 
to  goods  cast  into  the  sea  when  a  ship  is  in  danger  of  sinking; 
flotsam,  to  goods  which  float  away  from  a  ship  which  has  sunk ; 
lagan  or  ligan,  to  goods  cast  into  the  sea  and  which  sink,  but 
are  attached  to  a  buoy  that  they  may  be  found  again.  Clearly 
the  disabled  schooner  William  was  neither  of  these.  Then 
was  she  necessarily  a  derelict  within  the  meaning  and  penal 
operation  of  the  Act  ?  If  this  was  so  the  position  taken  by  the 
defendant  would  be  unanswerable. 

To  constitute  a  derelict  it  is  necessary,  to  use  the  language 
of  Sir  R.  rhillimore  in  the  case  of  the  Clarisse  (1  Swab.),  that 
"  there  must  be  no  spes  recuperandi,  and  no  animus  revertendi'* ; 
and,  after  declaring  that  the  case  of  the  Clarisse  was  not  one 
of  derelict,  that  very  learned  Admiralty  Judge  adds,  "  the  law 
is  clearly  laid  down  by  Lord  Stowell  in  the  Aquila,  where  he 
said,  "  it  is  sufhcient  if  there  has  been  an  abandonment  at  sea 
without  hope  of  recovery ;  a  mere  quitting  of  the  ship  for  the 
purpose  of  procuring  assistance  from  the  shore,  or  with  an  in- 
tention of  returning  to  her,  is  not  an  abandonment." 

The  late  case  of  the  Zeta,  cited  by  our  learned  brother,  fol- 
lows this  authority.  Quitting  possession  without  the  intention 
of  leaving  the  property  to  its  fate,  and  the  abandonment  of  the 
property,  are  two  very  different  things. 

In  the  case  of  the  William,  both  the  hope  of  recovery  and 
the  intention  of  returning  were  abundantly  evident.  More- 
over, the  owner  claimed  her  from  the  salvors  immediately,  and 
throughout  asserted  by  himself  and  his  agents  his  right  of  pro- 
perty. 

In  regarding  the  numerous  authorities  upon  this  point,  the 
distinction  must  be  borne  in  mind  between  the  use  of  the  term 
"derelict"  in  this  sense  and  its  occasional  qn.asi  use  in  deter- 
mining the  amount  of  salvage  awards. 

In  my  opinion  the  provisions  of  the  "Wreck  and  Salvage" 
Act  do  not  apply,  and  were  never  intended  to  apply,  to  such  a 
case  as  that  of  the  William. 

Mr.  Honcood  for  plaintiflf. 

Sir  W.  V.  Whitexcay  Q,  C,  and  G,  M.  Johiison  for  defendant. 
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1892,  April.    Carter,  C.  J. ;  Pinsent,  J. ;  Little,  J. 

Intolvency  Act—Fraud%ilent  pr^erenee — "  With  a  view  of  giving  an  undue 
pr^erenee" — Notice  qf  insolvency  hy  payee. 

The  insolvent,  shortly  before  his  insolvency,  had  made  a  lai^e  payment  to  a 
creditor.  The  trustee  of  his  estate  claimed  to  have  the  money  refunded,  on 
the  ground  that  the  payment  constituted  a  fraudulent  preference  under  the 
Insolvency  Act. 

Held— The  payment  did  not  constitute  a  fraudulent  preference  :  (a.)  As  it  did 
not  appear  that  the  payment  was  made  with  a  view  of  preferring  the  payee 
over  his  other  creditors ;  (b.)  The  payee  had  no  notice  of,  nor  was  he  aware  of 
the  insolvency  of  the  payor. 

This  is  an  action  to  recover  $488.90  for  money  had  and  re- 
ceived, alleged  to  have  been  an  unlawful  preferable  payment 
under  the  eleventh  section  of  cap.  20  of  the  Consolidated  Sta- 
tutes, which  enacts,  inter  alia,  "  that  every  payment  made  in 
money  or  otherwise,  and  every  cognovit  warrant  of  attorney, 
judgment,  or  other  security  whatsoever,  paid,  made  or  given 
by  an  insolvent  within  two  months  prior  to  his  declared  insol- 
vency, aiid  with  a  view  to  give  an  urtdiie  preference  to  any  credi- 
tor, shall  be  and  are  hereby  declared  to  be  null  and  void  and  of 
no  effect,  in  case  the  person  taking  or  receiving  the  same,  or  for 
whose  benefit  the  same  was  taken  or  received,  had  notice  or  was 
axcare  of  the  insolvency,  &cr 

A  provision  similar  in  principle,  although  not  precisely  in 
the  same  verbiage,  is  incorporated  in  English  bankruptcy  law. 
To  the  latest  statute  thereon  I  shall  refer,  as  the  principles  of 
the  decisions  in  the  English  courts  are  guides  to  us  in  the  ap- 
plication of  the  local  law. 

The  English  Act,  1883,  provides  that  every  conveyance, 
&c.,  made,  every  payment  made,  every  obligation  incurred,  &c., 
by  any  person  unable  to  pay  his  debts  as  they  become  due, 
from  his  own  money,  in  favor  of  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors,  shall, 
if  the  person  making,  taking  or  paying  the  same  is  adjudged 
bankrupt  on  a  bankruptcy  petition  presented  within  three 
months  after  the  taking,  making,  &c.,  be  deemed  fraudulent 
and  void  as  against  the  trustee  in  bankruptcy,  subject,  that 
nothing  in  the  Act  shall  invalidate  in  case  of  bankruptcy,  any 
payment  by  the  bankrupt  to  any  of  his  creditors,  &c. ;  pro- 
vided the  payment,  delivery,  &c.,  takes  place  before  the  date  of 
the  receiving  order,  and  the  person  (other  than  the  debtor)  to, 
by,  or  with  whom  the  payment,  transaction,  &c.,  was  made  had 
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not,  at  the  time  of  the  payment  or  transaction,  notice  of  any 
available  act  of  bankruptcy  committed  by  the  bankrupt  before 
that  time. 

The  insolvents  had,  in  1890  and  previously,  carried  on  a  pro- 
vision and  grocery  business  in  St.  John's,  and  had  incurred  debts 
due  to  several  firms,  and  among  them  to  the  defendants,  for  seve- 
ral months  at  least  before  the  vesting  order  on  the  3rd  January, 
1891.  On  petition  for  declaration  they  were  shewn  to  have 
been  hopelessly  insolvent,  but  managed  to  float  along  receiving 
fresh  credits,  renewing  notes  due,  and  by  gross  frauds  of  a 
criminal  nature,  as  subsequently  came  to  light.  In  fact,  their 
assets  had  been  mortgaged,  with  the  exception  of  a  few  hun- 
dred dollars,  to  meet  liabilities  of  some  $11,000  or  $12,000. 
They  had  a  contract  with  the  Board  of  Works  for  supplying 
the  public  institutions  with  provisions,  &c ,  which  was  to  ter- 
minate and  did  so  at  the  end  of  the  year,  for  a  renewal  of 
which  they  tendered  but  did  not  receive.  The  payments,  to 
some  $1,900,  were  made  quarterly  by  the  Board.  In  October, 
November  and  December  several  parties  (creditors)  received 
orders  from  the  insolvents  on  the  Board  of  Works  on  the 
amount  that  would  be  due  at  the  end  of  the  then  current 
quarter.  Some  were  accepted,  others  not  Among  the  latter 
was  one  in  favor  of  the  plaintiff,  as  he  states,  for  goods  given 
in  September  on  a  note  which  matured  on  the  20th  December, 
for  which  lie  got  an  order  on  the  17th  of  the  sama  month; 
presented  on  the  24th  or  25th  December;  he  gave  them  credit 
because  of  their  contract. 

Plaintiff  further  states  the  defendants  received  orders  on  the 
9th  December  on  a  dishonored  note  for  $155,  due  8th  Decem- 
ber, included  in  the  same  order  $333.90,  falling  due  on  20th 
December,  which  was  accepted  at  the  Board  of  Works*  oflBce. 
It  was  notorious  about  town  their  credit  was  bad  and  insol- 
vent; and,  on  cross-examination,  their  insolvency  was  noto- 
riously known  three  months  before  the  end  of  the  year. 

Other  witnesses  were  examined,  some  of  whom  had  orders 
given  to  their  firms  not  accepted  on  presentment,  but  they  con* 
fine  the  rumor  of  the  bad  credit  of  the  insolvents  to  December ; 
and  it  was  shewn  that  several  writs  had  been  issued  against  the 
insolvents,  commencing  from  July. 

For  the  defence,  Mr.  John  Harris,  managing  partner  of  Hearn 
&  Co.  (the  defendants),  deposed  that  they  had  dealings  with  the 
insolvents  for  three  or  four  years,  which  were  not  of  a  satisfac- 
tory character.     In  July,  1890,  he  was  satisfied  of  their  sol- 
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vency ;  gave  them  goods  in  that  month,  which  were  paid  bj  a 
note  August  6th — $312.82 — due  November  9th.  Also,  gave 
further  advances  in  September ;  took  two  notes — one  on  Sep- 
tember 5th,  due  8th  December;  another  on  September  17th, 
due  December  20th.  One  of  the  Graces  convinced  him  they 
were  perfectly  solvent,  and  Mr.  Goldie,  manager  of  the  Union 
Bank,  of  which  both  were  custom  ors,  gave  him  in  July  a  copy 
of  a  paper  he  had  from  Grace,  which  shewed  a  surplus  of  assets 
over  his  liabilities  of  $8,290.  The  note  due  November  9th  was 
paid  by  Grace  on  the  24th.  When  this  note  was  dishonored, 
called  on  him  and  threatened  legal  proceedings,  also  of  the  note 
due  December  9th ;  requested  him  not  to  do  so,  as  he  was  en- 
deavoring to  get  renewal  of  contract,  and  it  might  afifect  his 
credit ;  that  he  would  obtain  an  accepted  order  by  the  Board 
of  Works  for  both  notes,  including  the  one  due  on  the  20th 
December.  He  brought  the  order  on  the  11th  or  12th,  which 
they  discounted  at  the  Union  Bank,  a  balance  of  $15  besides 
due  on  account.  Dishonoring  notes  not  an  indication  of  insol- 
vency ;  it  may  be  that  a  man  is  hard  up  for  cash  and  with  a 
stock  not  realizable. 

On  cross-examination,  he  did  not  know  the  extent  of  insol* 
vents'  business.  After  Mr.  Goldie's  statement  gave  them  large 
advances,  as  he  believed  in  its  truth,  and  from  Grace's  state- 
ment that  he  would  have  a  surplus  of  $3,000  after  paying  all. 
Know  this,  now,  not  true ;  they  were  untruthful  and  irregular ; 
would  not  have  relied  on  them  but  for  Mr.  Goldie's  statement ; 
the  fear  of  losing  credit  induced  the  payment ;  would  not  give 
more  credit  when  asked,  not  from  a  belief  of  their  insolvency, 
but  would  not  be  humbugged ;  had  no  idea  of  their  breaking 
down  and  not  paying  other  creditors  when  he  got  the  note. 

There  were  no  cases  cited  on  either  side,  and  as  observed  by 
Jessel,  M.  R,  in  ex  parte  Griffith,  23  C.  B,  69,  which  I  adopt, 
that  he  thought  it  far  better  we  should  in  all  these  cases  (frau- 
dulent preferences)  look  to  the  intention  of  the  clause  in  the 
Act,  and  not  entangle  ourselves  in  an  inquiry  as  to  the  precise 
views  and  intentions  of  the  parties  in  order  to  see  what  was 
the  motive  of  the  transaction  and  what  the  law  was  before 
the  statute  (then  the  1869  Act).  Our  duty  is  to  construe  the 
words  of  the  Act ;  and  as  Lindley,  L.  J.,  said  in  the  same  case, 
"  not  to  substitute  decisions  under  the  old  law  for  the  words  of 
the  statute,  but  the  former  decisions  will  be  useful  as  guides." 
It  will  be  observed  that  there  is  a  material  difiference  in  the 
verbiage  of  ours  and  the  English  Act,  and  I  think  it  would  be 
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advisable,  in  the  interests  of  all,  that  our  insolvency  law,  so  far 
as  circnmstances  would  permit,  should  be  made  conformable  ta 
the  English  Act  in  many  particulars,  especially  in  transactions 
like  the  present,  defining  what  is  to  be  regarded  as  an  act  of 
insolvency  as  in  bankruptcy.  By  the  local  Act  there  are  two 
conditions  required  in  a  successful  impeachment  of  the  trans- 
action :  (1.)  With  a  view  to  give  an  undue  preference  to  any 
creditor ;  (2.)  That  the  person  taking  or  receiving  had  notice 
or  was  aware  of  the  insolvency.  As  to  the  first  point,  we  find 
from  the  evidence  that  a  note  of  the  insolvent,  which  fell  due 
in  November,  was  dishonored,  but  subsequently  paid  by  the 
insolvents  into  the  Union  Bank.  Legal  proceedings  were 
threatened  of  this  and  the  bills  payable  in  December,  and 
when  that  of  the  9th  became  due  the  insolvents  gave  an  order 
on  the  Board  of  Works  for  that  and  the  other  payable  on  the 
20th  ($480.90),  fearing  if  legal  proceedings  were  taken,  as  were 
threatened,  it  might  prejudice  them  in  getting  a  renewal  of  the 
Board  of  Works'  contract  and  afifect  their  credit.  About  this 
time  it  appears  several  parties  were  receiving  like  ordera,  which 
nearly  exhausted  the  amount  due  at  the  end  of  the  quarter  on 
the  contract.    With  the  view  of  giving  a  preference  over  other 

creditors,  ex  parte  Taylor  re  Goldsmid,  18  Q.  B.  D 

meant  with  intent  to  do  so,  and  the  question  was  whether  the 
payment  was  made  with  the  intention  of  giving  the  creditor  a 
preference  over  the  other  creditors ;  and  in  ex  parte  Ball  re 
Hutchinson,  3  Times,  L.  i?.,  225,  "  that  the  eifect  to  prefer  was 
not  enough."  In  the  same  case  the  bankrupt  says,  per  Cave,  J.^ 
he  had  to  renew  trade  bills,  and  he  (the  Judge)  was  satisfied 
that  the  bankrupt  knew  he  was  insolvent.  If  so,  the  payments 
thereafter  made  were  fraudulent  preferences,  unless  special  cir- 
cumstances intervened ;  but  payments  made  to  keep  a  concern 
going  during  that  time  in  the  usual  course  of  business  would 
clearly  not  be  a  fraudulent  preference.  The  substantial  ob- 
ject in  view  must  be  the  giving  a  creditor  the  preference, — 
Ex  parte  Hill,  23  C.  D,,  701 ;  see  ex  parte  Topliam,  8  L,  R, 
Chancy,  A.  6'.  619. 

Like  orders  as  given  defendants  were  given  to  several  credi- 
tors, and  when  given  to  defendants,  and  legal  proceedings 
threatened,  he  apparently  did  so  not  to  prejudice  his  chance 
of  renewal  of  the  Board  of  Works*  contract  and  not  have  his 
credit  afifccted.  I  am  inclined  to  think,  having  regard  to  all 
the  circumstances,  the  intention  was  not  to  give  the  defendants 
an  undue  preference,  although  upon  this  a  doubt  may  be  enter- 
tained. 
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With  regard  to  the  second  point  of  the  defendants  having 
notice  or  being  aware  of  the  insolvency,  and  which  should  have 
been  shewn  to  dis-entitle  them  to  retain  the  payments,  I  am 
satisfied  that,  unless  the  testimony  of  Harris  is  to  be  disre- 
garded, the  defendants  are  entitled  to  judgment  in  their  favor. 
At  the  same  time  I  think  the  plaintiff  trustee  would  have  been 
remiss  in  his  duty  if  he  had  not  caused  this  and  like  transac- 
tions of  the  insolvents  to  be  investigated.  And  I  may  add 
that,  if  it  were  not  for  the  strong  evidence  of  Mr.  Harris,  I 
should  have  no  hesitation  in  deciding  there  was,  in  law,  undue 
preference  in  the  transaction  in  question. 


Hon.  Mr.  Justice  Pinsent: 

The  plaintiff,  as  trustee  in  insolvency,  claims  that  us  to  the 
amount  of  the  order  received  by  Hearn  &  Co ,  it  was  a  pay- 
ment made  by  the  insolvent  "  within  two  months  prior  to  his 
declared  insolvency,  and  with  a  view  to  give  an  undue  prefer- 
ence to  a  creditor,"  being  a  person  "who  had  notice  or  was 
aware  of  the  insolvency,"  under  suction  eleven  of  the  chapter 
of  the  Consolidated  Statutes  relating  to  insolvency. 

To  sustain  this  case,  a  most  tedious  and  exhaustive  inquiry 
was  had  into  every  discoverable  transaction  of  the  insolvents 
during  the  last  year  of  their  existence  as  a  firm,  and  as  to 
alleged  public  rumors  regarding  their  position  for  the  latter 
month  or  two  of  the  year  1890.  It  was  not  shewn  that  the 
defendants  had  any  knowledge  of  the  transactions  with  other 
people  so  given  in  evidence,  or  of  the  rumors  said  to  be  cur- 
rent ;  and,  in  my  opinion,  a  vast  deal  of  evidence  was  admitted 
at  the  trial  before  us  which  should  have  been  excluded  if  it  had 
been  before  a  jury,  but  which,  in  view  of  the  case  being  tried 
by  the  Judges  themselves,  is  harmless. 

I  admit  that  this  was  a  very  fair  subject  for  investigation, 
but,  as  I  pointed  out  at  the  trial  and  during  the  arguments,  it 
is  not  sufficient  for  the  purpose  of  sustaining  such  a  claim  to 
shew  that  the  payment  chanced  to  be  a  preference  or  an  undue 
preference,  as  compared  with  the  less  good  fortune  of  other 
creditors.  The  payment  must,  on  the  part  of  the  insolvents, 
have  been  "  made  with  a  view  to  give"  such  undue  preference ; 
and  on  the  part  of  the  creditor  it  must  be  shewn  that  he 
"  had  notice  or  was  aware  of  the  insolvency,"  that  is,  for  the 
purposes  of  this  chapter,  that  the  circumstances  of  the  debtor 
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were  such  that  upon  a  distribution  of  his  assets  he  would  pro- 
bably be  unable  to  discharge  all  his  liabilities. 

In  my  opinion  both  these  conditions  are  wanting  in  this  case. 
I  do  not  believe  for  a  moment  regarding  the  fact  that  it  was  the 
practice  of  J.  &  T.  Grace  to  give  their  creditors  these  orders  on 
the  Board  of  Works,  and  that  they  expected  a  renewal  of  their 
contract  with  that  institution,  and  that  the  present  plaintiff  and 
various  other  creditors  held  orders  from  them,  that  they  made 
this  payment  to  the  defendants  with  a  view  of  giving  them 
any  undue  preference ;  and  I  am  equally  clear,  after  hearing 
the  evidence  of  Mr.  Harris,  of  the  firm  of  Hearn  &  Co.,  that 
that  firm  had  no  such  notice  or  knowledge  as  would  deprive 
them  of  the  right  to  retain  the  money  they  received ;  and  see, 
in  regard  to  these  positions,  such  cases  in  connection  with  very 
similar  provisions  in  the  English  bankruptcy  law,  as  ex  parte 
Bolland,  ^5  L.  T,  N,  S.,p,  646;  Butcher  vs.  Stead,  7  H,  Z.,838; 
Bayly  vs.  Ballard,  1  Camp.,  416;  Be  Mills,  68  L.  T.,  235,  871; 
ex  parte  GriffUh  and  ex  parte  Hill,  23  Chancery  Div. 

Judgment  should  be  entered  for  the  defendants  with  costs. 


Hon.  Mk.  Justice  Little: 

The  parties  having  arranged  for  the  trial  of  this  case  by  the 
Court  without  a  jury,  it  was  taken  up  and  heard  in  the  late 
post-terminal  sittings.  The  action  was  brought  to  recover 
$488,  alleged  to  have  been  paid  preferentially  by  the  insolvents 
to  the  defendants,  within  a  period  of  two  months  of  the  decla- 
ration of  insolvency  of  the  Graces,  and  consequently  claimed 
to  be  void  under  and  by  force  of  the  provisions  of  our  insol- 
vency law  sec.  11,  title  25,  cap.  90,  of  the  con.  stats. 

It  appeared  of  record  that  on  the  9th  day  of  January  follow- 
ing, a  vesting  order  was  granted  by  this  Court  or  a  Judge 
thereof,  and  on  the  2nd  February  the  Graces  were  duly  de- 
clared insolvent.  The  examination  of  the  plaintiff's  witnesses 
afforded  cogent  proof  of  the  uncertain  character  of  the  insol- 
vents* trade  relations,  and  of  their  evident  inability  on  various 
occasions  to  meet  their  obligations,  and  the  desperate  means 
resorted  to  by  them  in  some  instances  to  enable  them  to  tide 
over  their  difficulties. 

From  the  evidence  of  Mr.  Harris  it  would  appear  that  de- 
fendants had  no  notice  of  impending  insolvency ;  that  at  the 
time  he  received  the  order  "  he  did  not  believe  the  Graces  were 
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insolvent,  nor  did  he  entertain  any  idea  of  their  breaking  down 
in  their  business/' 

From  these  facts  thus  summarily  given,  the  Court  is  asked 
to  declare  that  this  order  and  payment,  having  been  made 
within  two  months  of  the  insolvency  of  the  Graces,  must  have 
been  given  or  made  with  the  intention  and  view  of  favoring  or 
preferring  the  defendants  to  the  other  creditors,  and  must  have 
been  received  by  defendants  with  a  knowledge  or  notice,  at  the 
time,  of  Graces'  insolvent  circumstances,  and  consequently 
should  be  regarded  as  null  and  void  and  within  the  terms  of 
the  section  relied  on. 

The  language  of  the  parts  of  the  section  immediately  bearing 
on  the  case,  having  application  to  such  payments,  is  as  follows : 
"Every  charge  .  .  .  assignment  of  property  or  effects  of 
an  insolvent,  and  every  gift  ...  of  his  goods  or  chattels, 
.  .  .  and  every  payment  made  by  him  in  money  or  other- 
wise, and  every  cognovit,  warrant  of  attorney  .  .  or  other 
security,  paid,  made  or  given,  by  any  insolvent  within  two 
months  prior  to  his  declared  insolvency,  and  loith  a  view  to  give 
un  undtie  preference  to  any  creditor,  shall  be  and  are  declared 
to  be  null  and  void,  of  no  effect  in  case  the  person  taking  or 
receiving  the  same,  or  for  whose  benefit  the  same  was  taken, 
had  notice  or  was  aware  of  the  insolvency." 

These  being  the  terms  of  the  section,  their  application  to  the 
case  of  the  plaintiff,  as  set  up  and  supported  by  him  in  evi- 
dence, would  obviously  involve  no  great  difficulty  in  its  deter- 
mination. But  in  view  of  the  evidence  on  the  part  of  the 
defence,  it  is  necessary,  in  the  first  place,  to  ascertain  what 
meaning  or  construction  should  be  applied  to  the  words  of  the 
section  rendering  them  operative  under  such  circumstances. 
It  would  appear  from  the  absence  of  any  reported  judicial  pro- 
nouncement of  our  courts  on  the  construction  of  the  words  of 
this  section,  the  question  has  not  heretofore  been  raised ;  conse- 
quently we  have  no  such  local  authority  to  guide  ns.  However, 
on  reference  to  English  authorities  and  reports,  we  find  by  the 
48th  section  of  the  Bankruptcy  Act  the  same  object  in  almost 
like  terms  and  words,  declared  and  provided  for.  The  parts  of 
the  section  material  to  quote  are  as  follows : — "  Every  transfer, 
assignment,  .  .  .  payment  made  ...  by  any  person 
unable  to  pay  his  debts,  ...  in  favor  of  any  creditor  with 
a  view  of  giving  such  creditor  a  preference  over  other  creditors, 
shall,  if  the  person  making  the  same  be  adjudged  a  bankrupt, 
.  .  .  .  within  three  months  after  such  event  be  deemed 
fraudulent  and  void  as  against  the  trustee  of  such  estate." 
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Thus,  it  may  be  seen  that  this  enactment  is  pretty  much  od 
all  fores  with  our  insolvency  law  in  this  particular.  The  Im* 
perial  Act  declares  that  such  payments  shall  be  deemed  fraudu- 
lent ;  our  Act,  omitting  the  phrase,  renders  it  necessary  on  the 
part  of  these  impugning  the  bona  fides  of  such  payment,  to- 
shew  that  the  creditor  so  preferred  had  notice  or  was  aware  of 
the  then  insolvency  of  the  debtor.  In  like  manner  we  find  the 
same  intention  on  the  part  of  the  Legislature  to  support  an 
honest  transaction  embodied  in  the  proviso  of  the  Imperial 
Act,  declaring  that  the  section  shall  not  affect  the  rights  of  a 
purchaser,  payee  or  incumbrancer  in  good  faith  or  for  valuable 
consideration. 

Such  then  being  the  close  analogy  between  these  enactments,^ 
we  may,  for  our  guidance  in  determining  on  the  questions  here 
raised,  have  reference  to  the  reported  adjudications  and  deci- 
sions of  the  courts  in  England  in  similar  cases  to  the  present, 
in  which  it  was  necessary  to  apply  an  interpretation  or  con- 
struction to  the  terms  of  that  section  of  their  bankruptcy  laws. 

One  of  the  latest  of  these  cases,  in  re  Taylor,  is  reported  in 
35  W,  K,  p.  IJfS,  In  that  case  it  appeared  that  bonds  that 
had  been  intrusted  to  the  bankrupt  Goldsraead  were  missing, 
and,  being  called  upon  to  replace  them,  he  could  not  do  so,  but 
assigned  to  Taylor  certain  property  as  security.  He  had  also 
been  intrusted  with  the  sale  of  an  annuity,  misappropriated 
the  money,  and,  upon  beiug  threatened  with  a  prosecution,. 
gave  Taylor  a  cheque  for  £3000.  This  occurred  a  few  days 
previous  to  the  adjudication  in  bankruptcy.  Lord  Esher,  M.R., 
in  delivering  his  judgment,  observed  (inter  alia),  "It  was  urged 
that  the  construction  of  the  48th  section  must  mean  that  it  as 
a  fact  the  debtor  is  unable  to  pay  his  debts  at  the  time,  and  yet 
makes  a  transfer  of  any  sum  to  any  one,  that  of  itself  shows  a 
fraudulent  preference  within  the  meaning  of  the  Acts  .  .  . 
And  that  we  are  not  to  take  any  of  the  subsidiary  matters 
.  .  .  into  account  in  considering  what  amounted  to  a  frau- 
dulent intention.  We  are  asked  to  say  that  every  payment  to 
a  creditor  is,  as  a  fact,  such  a  fraudulent  preference,  and  prac- 
tically to  strike  out  the  words  'with  a  view  of  giving  such 
creditor  a  preference.*  This  cannot  be  allowed.  The  court 
must  be  Siitisfied,  not  merely  of  a  *  payment,*  but  of  a  payment 
'  with  a  view  to  prefer.'  It  is  said  we  must  only  consider  the 
predominant  view  in  the  debtor's  mind,  but  if  his  views  are 
mixed  which  is  the  predominant  view?  .  .  .  We  cannot 
leave  out  this  question  of  intention  in  considering  whether  or 
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not  the  debtor  acted  *  with  a  view  to  prefer'  oue  creditor  to 
others,  and  in  doing  so  we  must  consider  whether  or  not  his 
predominant  view  was  to  get  rid  of  pressure." 

And  Justice  Lopes  in  the  same  case  observes  as  to  this  sec- 
tion of  the  Act,  the  test  of  fraudulent  preference  is  the  animus 
of  the  debtor.  "  The  mere  making  of  a  payment  which  is  pre- 
ferential is  not  necessarily  fraudulent."  The  assignment  of  the 
propel  ty,  as  well  as  the  payment  of  the  cheque,  were  there 
held  not  to  be  void  or  fraudulent  within  the  meaning  or  inten- 
tion of  the  Act. 

This  doctrine  of  voluntary  preference  is  we  find,  further  pro- 
nounced on  in  the  judgment  of  Lord  Mansfield  in  the  case  of 
Thompson  t\  Freeman,  1  D.  ct  E.,  T,  i?.,  in  the  following  terms  : 
^' A  bankrupt  when  in  contemplation  of  his  bankruptcy,  cannot, 
by  his  voluntary  act,  favor  any  one  creditor,  but  if.  under  threat 
or  pressure  of  legal  process,  he  give  a  preference,  it  is  evidence 
he  does  not  do  it  voluntarily." 

Pressure  on  the  part  of  a  creditor  must  be  taken  into  ac- 
oount,  as  to  the  dominant  motive. — 7  East,  644. 

So  that  unless  it  can  be  made  clearly  apparent,  and  to  the 
satisfaction  of  the  court,  that  the  debtor's  sole  motive  was  to 
prefer  the  creditor  paid  to  the  other  creditors,  the  payment 
cannot  be  impeached,  even  although  it  be  obviously  in  favor  of 
a  creditor. — Ex  parte  Bla^^khim,  L,  iJ.,  J^  Eq.  364. 

In  applying  these  governing  rules  and  accepted  dicta  to  the 
evidentiary  facts  and  circumstances  presented  in  this  case,  we 
are  not  restricted  or  confined  to  mere  speculation  a&  to  what 
the  insolvent's  intention  or  motive  may  have  been,  nor  are  we 
obliged  to  draw  a  conclusion  merely  from  the  fact  of  the  pay- 
ment being  made  by  them  whilst  encumbered  by  pecuniary 
difficulties.  The  proof  given  does  not  show  that  the  insolvents 
made  the  payment  from  any  friendly  feeling  existing  in  their 
business  relations  with  the  defendants,  but  quite  the  contrary. 
The  evidence  of  Harris  establishes  the  position  that  under 
pressure  of  the  threat  to  attach,  the  arrangement  was  proposed 
by  the  insolvents  in  order  to  save  their  credit  and  prevent  the 
occurrence  of  what  might  militate  against  their  obtaining  a 
renewal  of  their  contract  for  the  ensuing  year  with  the  Board 
of  Works — thus  indicating  the  motive  by  which  they  were 
actuated. 

The  threat  of  attaching  their  property,  stock  in  trade,  &c., 
immediately  operated  in  bringing  about  the  offer  made  by 
them.      The   dominant   motive   actuating   and  governing  the 
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minds  of  the  insolvents  at  the  time  would  appear  to  be  a 
desire  to  relieve  themselves  from  the  pressure  thus  brought  to 
bear  on  them ;  and  from  the  absence  of  any  evidence  of  the 
existence  of  friendly  or  confidential  business  relations  between 
these  parties,  the  order  in  question  cannot  be  regarded  as  a 
mere  voluntary  act  of  favor  from  them  to  the  defendants.  I 
cannot,  therefore,  see  that  the  oider  was  given,  under  the  cir- 
cumstances, purely  and  simply  with  a  view  to  prefer  the  defen- 
dants to  the  exclusion  of  or  in  preference  to  others  of  their 
creditors. 

Again,  it  nmst  be  observed  that  this  section  of  our  law  ex- 
pressly declares  that  such  payment  shall  be  null  and  void,  and 
of  no  effect,  in  case  the  person  to  whom  it  was  made  had  notice 
or  was  aware  of  the  insolvency.  Now,  on  this  ground  alone, 
of  the  absence  of  such  notice  or  knowledge,  the  defendants 
would  be  clearly  entitled  to  judgment  in  their  favor. 

The  general  character  of  the  evidence  on  the  part  of  the 
plaintifi*  would  lead  to  certain  inferences  to  be  drawn  from  the 
acts  of  the  Graces,  which  lead  many  to  doubt  and  question 
their  solvency.  Beyond  this  there  was  nothing  affirmatively 
showing  any  such  knowledge  on  the  part  of  the  defendants. 
On  the  contrary,  we  had  the  clear  and  positive  testimony  of 
Mr.  Harris  that  they  did  not  believe  the  Graces  were  insol- 
vent, nor  had  he  any  idea  of  their  breaking  down  in  their 
business.  That  when  the  credit  was  given  they  had  fully  satis- 
fied themselves  of  the  reliance  to  be  placed  on  these  parties 
in  their  trade  and  business.  I  am  unable,  under  such  circum- 
stances, to  conclude  that  the  defendants  had  notice  or  were 
aware,  at  the  time  of  receiving  the  amount  of  the  order  in 
question,  that  the  Graces  were  insolvent;  and,  therefore,  I 
must  hold  that  the  terms  of  the  section  relied  on  by  the  plain- 
tiff do  not  apply  to  the  payment  so  made  to  the  defendants. 

Sir  J.  S.  Wivier,  Q  C,  and  Mr.  Horwood  for  plaintiff. 
Hon.  E.  P.  Morris  for  defendants. 
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1892,  April.    PiNSENT,  J.;  Carter,  C.J. ;  Little,  J. 

Shipping— CoUision-^Lights— Infringement  of  regidationa  for  preventing  collision 

at  sea — Merchant  Shipping  Act— Beneficial  ovmer— Registered  owner — 

Consequential  damages. 

In  an  action  for  damages  cau.sed  to  plaintiff's  schooner  by  coUidiuK  with  the  de- 
fendant's, and  for  consequential  damages,  it  was  proven  that  the  defendant 
had  no  lights  up  at  the  time  of  the  collision,  whi^h  was  an  infringement  of  the 
regulations  for  preventing  collisions  at  sea  The  defendant  contended  that 
absence  of  lights  had  not  misled  the  plaintiff,  and  that  collision  was  caused  by 
plaintiff's  mismanagement.  The  defendant  also  contended  that  the  plaintiff, 
being  only  the  nominal  or  registered  owner,  he  could  not  recover  consequential 
damages. 

Held— If  there  be  a  defect  in  lights,  the  vessel  with  the  defect  must  be  held  to 
blame  unless  she  can  show  the  defect  could  not  have  contributed  to  the  colli- 
sion. Where  a  ship  is  placed  in  a  position  of  peril  by  the  misconduct  of 
another  ship.,  and  her  master,  exercising  his  judgment,  commits  an  error  which 
contributes  to  the  collision,  he  will  not  be  held  in  fault. 

Hdd—(PivsE3fTf  J.,  differing.)  The  registered  or  nominal  owner,  not  benefi- 
cially interested  in  the  voyage  or  employment  of  the  ves-sel,  cannot  recover 
consequential  damages. 

This  case  was  tried  before  me  in  the  last  jury  term  of  this 
court,  and  at  the  subsequent  sittings  in  February  application 
was  made  on  behalf  of  the  defendant  to  have  judgment  entered 
for  him  or  for  a  new  trial. 

The  plaintiff  is  registered  owner  of  the  schooner  William 
by  reason  of  his  having  advanced  means  for  her  being  built, 
but  the  beneficial  owner  is  one  Edward  Seward,  of  Trinity  Bay, 
a  planter  and  trader,  by  and  on  behalf  of  whom,  as  well  as  the 
registered  owner,  this  action  was  taken. 

The  defendant  contends  that  the  plaintiff  is  not  the  right 
party  in  whose  name  an  action  for  damages  arising  from  a  col- 
lision with  his  vessel  should  be  taken,  but  that  (if  anybody) 
Seward  should  have  been  the  plaintiff,  and  that,  upon  this 
ground,  judgment  should  be  entered  for  the  defendant.  No 
case  has  been  cited  in  support  of  this  novel  position^  and  I  be- 
lieve we  are  all  of  the  opinion  that  there  is  nothing  in  this 
objection,  and  that  the  action  was  rightly  taken  in  the  name 
of  the  registered  owner. 

The  grounds  urged  for  a  new  trial  are  that  the  verdict  is 
contrary  to  the  evidence,  and  that  there  was  misdirection  by  the 
judge  in  advising  the  jury  that  by  no  possibility  could  the 
plaintiff  be,  under  the  circumstances,  whoUy  to  blame.  If  this 
had  been  the  direction,  it  became  immaterial  through  the  jury 
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minds  of  the  insolvents  at  the  time  would  appeiir  to  be  a 
desire  to  relieve  themselves  from  the  pressure  thus  brought  to 
bear  on  them ;  and  from  the  absence  of  any  evidence  of  the 
existence  of  friendly  or  confidential  business  relations  between 
these  parties,  the  order  in  question  cunnot  be  regarded  as  a 
mere  voluntary  act  of  favor  from  them  to  the  defendants.  I 
cannot,  therefore,  see  that  the  oider  was  given,  under  the  cir- 
cumstances, purely  and  simply  with  a  view  to  prefer  the  defen- 
dants to  the  exclusion  of  or  in  preference  to  others  of  their 
creditors. 

Again,  it  must  be  observed  that  this  section  of  our  law  ex- 
pressly declares  that  such  payment  shall  be  null  and  void,  and 
of  no  effect,  in  case  the  person  to  whom  it  was  made  had  notice 
or  was  aware  of  the  insolvency.  Now,  on  this  ground  alone, 
of  the  absence  of  such  notice  or  knowledge,  the  defendants 
would  be  clearly  entitled  to  judgment  in  their  favor. 

The  general  characteV  of  the  evidence  on  the  part  of  the 
plaintiff  would  lead  to  certain  inferences  to  be  drawn  from  the 
acts  of  the  Graces,  which  lead  many  to  doubt  and  question 
their  solvency.  Beyond  this  there  was  nothing  affirmatively 
showing  any  such  knowledge  on  the  part  of  the  defendants. 
On  the  contrary,  we  had  the  clear  and  positive  testimony  of 
Mr.  Harris  that  they  did  not  believe  the  Graces  were  insol- 
vent, nor  had  he  any  idea  of  their  breaking  down  in  their 
business.  That  when  the  credit  was  given  they  had  fully  satis- 
fied themselves  of  the  reliance  to  be  placed  on  these  parties 
in  their  trade  and  business.  I  am  unable,  under  such  circum- 
stances, to  conclude  that  the  defendants  had  notice  or  were 
aware,  at  the  time  of  receiving  the  amount  of  the  order  in 
question,  that  the  Graces  were  insolvent;  and,  therefore,  I 
must  hold  that  the  terms  of  the  section  relied  on  by  the  plain- 
tiff do  not  apply  to  the  payment  so  made  to  the  defendants. 

Sir  J,  S.  WirUer,  Q  C,  and  Mr.  Horwood  for  plaintiff. 
Hon,  E.  P.  Morris  for  defendants. 
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1892,  April.    Pinsent,  J. ;  Carter,  C.  J. ;  Little,  J. 

Shipping— Colliaum^Lights—In/ringeinent  of  regulations  for  preventing  collision 

at  sea — Merchant  Shipping  Act— Beneficial  ovmer — Registered  owner — 

Consequential  damages. 

In  au  actiou  for  damages  caused  to  plaintiff's  schooner  by  colliding  with  the  de- 
fendant's, and  for  consequential  damages,  it  was  proven  that  the  defendant 
had  no  lights  up  at  the  time  of  the  collision,  which  was  an  infringement  of  the 
regulations  for  preventing  collisions  at  sea  The  defendant  contended  that 
absence  of  lights  had  not  misled  the  plaintiff,  and  that  collision  was  caused  by 
plaintiff's  mismanagement.  The  defendant  also  contended  that  the  plaintiff, 
being  only  the  nominal  or  registered  owner,  he  could  not  recover  consequential 
damages. 

Held— If  there  be  a  defect  in  lights,  the  vessel  with  the  defect  must  be  held  to 
blame  unless  she  can  show  the  defect  could  not  have  contributed  to  the  colli- 
sion. Where  a  ship  is  placed  in  a  position  of  peril  by  the  misconduct  of 
another  ship.,  and  her  master,  exercising  his  judgment,  commits  an  error  which 
contributes  to  the  collision,  he  will  not  be  held  in  fault. 

/7eW— (PiNSENT,  J.,  differing.)  The  registered  or  nominal  owner,  not  benefi- 
cially interested  in  the  voyage  or  employment  of  the  vessel,  cannot  recover 
consequential  damages. 

This  case  was  tried  before  me  in  the  last  jury  term  of  this 
court,  and  at  the  subsequent  sittings  in  Febrnary  application 
was  made  on  behalf  of  the  defendant  to  have  judgment  entered 
for  him  or  for  a  new  trial. 

The  plaintiff  is  registered  owner  of  the  schooner  William 
by  reason  of  his  having  advanced  means  for  her  being  built, 
but  the  beneficial  owner  is  one  Edward  Seward,  of  Trinity  Bay, 
a  planter  and  trader,  by  and  on  behalf  of  whom,  as  well  as  the 
registered  owner,  this  action  was  taken. 

The  defendant  contends  that  the  plaintiff  is  not  the  right 
party  in  whose  name  an  action  for  damages  arising  from  a  col- 
lision with  his  vessel  should  be  taken,  but  that  (if  anybody) 
Seward  should  have  been  the  plaintiff,  and  that,  upon  this 
ground,  judgment  should  be  entered  for  the  defendant.  No 
case  has  been  cited  in  support  of  this  novel  position,  and  I  be- 
lieve we  are  all  of  the  opinion  that  there  is  nothing  in  this 
objection,  and  that  the  action  was  rightly  taken  in  the  name 
of  the  registered  owner. 

The  grounds  urged  for  a  new  trial  are  that  the  verdict  is 
contrary  to  the  evidence,  and  that  there  was  misdirection  by  the 
judge  in  advising  the  jury  that  by  no  possibility  could  the 
plaintiff  be,  under  the  circumstances,  wholly  to  blame.  If  this 
had  been  the  direction,  it  became  immaterial  through  the  jury 
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finding  that  there  was  not  only  no  contributory  negligence  on 
the  part  of  the  plaintiff,  but  that  the  defendant  was  wholly  in 
fault.  The  direction,  however,  was  not  such  as  has  been  des- 
•cribed.  The  court  certainly  expressed  a  strong  opinion  as  to 
the  absence  of  evidence  from  which  could  fairly  be  drawn  the 
conclusion  that  the  plaintiff  was  wholly  to  blame,  and  did,  in 
summing  up,  say  that  "  in  all  probability  the  want  of  lights  on 
the  defendant's  vessel  did  contribute  to  the  collision." 

Now,  upon  the  point  that  the  verdict  was  contrary  to  the 
.evidence,  what  are  in  a  <j;eneral  way  the  facts  of  the  case  ? 
The  collision  took  place  off  Logy  Bay,  north  of  the  port  of 
St.  John's,  according  to  plaintiff's  account,  over  a  mile  off 
shore;  according  to  defendant's  account,  about  quarter  that 
■distance.  I  think  the  exact  spot  is  immaterial.  The  accident 
occurred  about  nine  o'clock  at  night  on  the  28th  July  last,  the 
weather  being  clear,  and  the  wind  blowing  from  about  west. 
There  is  some  difference  as  to  the  precise  point  from  which  the 
wind  was  blowing.  I  think  the  difference  is  immaterial  to  this 
issue. 

The  plaintiff's  course  outside  the  narrows  was  about  northerly, 
the  defendant's  southerly ;  but  the  wind  was  free  for  the  plain- 
tiff, while  the  defendant  would  be  hauled  close  to  the  wind. 
The  defendant  says  his  vessel  was  close-hauled;  the  plaintiff 
disputes  this. 

Be  that  as  it  may,  it  would,  under  ordinary  circumstances, 
have  been  the  plaintiff's  duty  to  give  way  to  the  defendant,  but 
the  conditions  were  peculiar. 

The  defendant's  vessel,  the  P.  F.y  was  one  which  had  been 
damaged  and  in  distress  at  a  southern  harbor.  The  defendant 
had  shortly  before  purchased  her  and  set  sail  for  St.  John's ; 
he  had  over-run  his  course,  and,  having  found  himself  to  the 
north  of  St.  John's,  was  on  his  way  back  to  that  port.  The 
defendant's  vessel  had  lost  her  keel,  she  had  a  damaged  rudder 
and  no  lights. 

The  plaintiff's  vessel  was  bound  from  St.  John's  to  Trinity 
Bay.  The  defendant  admits  that  the  plaintiff's  vessel  had  her 
regular  lights  up  ;  and  it  is  proved  on  the  part  of  the  plaintiff 
that  he  had  a  good  watch  on  deck.  The  master  (one  Best)  was 
at  the  wheel,  while  the  second-hand  was  one  of  the  watch  for- 
ward. 

The  case  of  the  plaintiff  is  that  at  about  quarter  of  a  mile 
distant  a  vessel,  which  proved  to  be  the  defendant's  schooner, 
was  first  seen  from  the  William ;  what  tack  she  was  on  they 
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could  not  then  tell,  nor  indeed  whether  she  was  coming  towards 
or  going  from  them.  The  united  speed  of  the  two  vessels  was 
about  ten  knots,  and  before  they  were  well  aware  on  board  the 
William  on  what  tack  the  P.  F.  was,  the  William  was  struck 
by  her  on  the  starboard  quarter  abaft  the  main  rigging,  stem 
■on.  The  William  was  so  badly  damaged  that  she  sank  to  her 
deck,  sails  standing,  and  her  crew  had  to  leave  her  and  get  on 
board  the  P,  F. ;  the  intention  of  the  master  being  to  secure 
the  services  of  a  steam-tug  with  his  own  crew  to  rescue  the 
William  Before  the  tug  got  to  her  in  the  morning,  she  was 
Already  in  charge  of  another  sailing  vessel. 

The  plaintiff's  case  is  that  the  defendant's  vessel  shewed  so 
suddenly  on  the  starboard  that  his  vessel  luffed  to  avoid  her, 
a.nd  came  nearer  the  wind;  that  this  was  the  only  thing  he 
could  do  to  keep  clear  of  her,  but  that  the  P.  P.  kept  on  luffing 
too,  and  so  struck  the  William,  which  she  would  not  have  done 
if  she  had  kept  her  course.  The  plaintiff  avers  that  through- 
out the  time  the  sails  of  the  P.  P.  were  in  sight  the  P.  P.  was 
on  the  starboard  side  of  the  William. 

The  defendant's  case  is  that  the  plaintiff  must  have  seen  his 
ship  much  farther  off  than  the  plaintiff  states ;  and  that  even 
within  a  quarter  of  a  mile  of  each  other  there  would  have 
been  no  difficulty  in  the  plaintiff's  keeping  clear ;  that  although 
he  (defendant)  had  been  luffing  to  keep  in  as  close  as  possible 
to  the  land,  he  had  not  done  so  after  the  plaintifli'  had  sighted 
his  vessel ;  that  the  William  was  on  the  port  side  of  the  P.  P., 
and  if  she  had  kept  her  course  would  have  gone  clear,  but  that 
she  luffed  up  and  brought  herself  across  the  bows  of  tlie  P.  P.  ; 
that  until  she  did  so  she  shewed  her  port  light.  The  defendant 
contends,  therefore,  that  the  absence  of  lights  on  the  P.  P.  did 
not  mislead  the  William, 

I  thought  that  there  might  be  something  in  this  (although 
not  to  the  extent  of  relieving  the  defendant  from  all  responsi- 
bility, in  the  face  of  the  absence  of  his  lights  and  other  faults), 
and  that  through  inattention  or  mismanagement  the  plaintifif 
might  possibly  have  contributed  to  the  collision,  and  I  left  this 
position  and  that  of  the  defendant's  sole  culpability  broadly  to 
the  jury,  without  expressing  any  opinion  upon  the  facts  one 
way  or  the  other ;  but  upon  this  I  may  now  say  1  am  quite 
satisfied  that  the  William,  at  and  from  the  time  she  first  saw 
the  P.  P.,  was  on  the  starboard  side  of  the  P.  P.,  although  it  is 
probable  her  red  light  may  have  been  seen  by  the  P.  P.  a  long 
distance  off,  as  she  went  out  from  the  narrows  of  St.  John's. 

RR 
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If  the  jury  had  found  the  plaintiff,  as  well  as  the  defendant, 
in  fault,  they  would  have  divided  the  damages  between  the 
parties;  but  they  expressly  found  that  the  defendant  was 
wholly  in  fault,  and  they  assessed  the  damages  in  that  point  of 
view  at  a  moderate  amount,  viz.,  $514,  instead  of  $619  claimed 
by  the  plaintiff.  Of  this  sum  it  is  (besides  the  main  points 
taken)  urged  on  behalf  of  the  defendant,  that  the  plaintiff  has 
no  right  to  recover  the  loss  of  the  ship's  earnings  during  the 
time  she  was  detained  on  dock  and  otherwise  for  repairs. 

Upon  this  point  I  declined  to  leave  to  the  jury  evidence  of 
damage  in  the  loss  of  the  summers's  fishing  voyage  and  other 
particular  injury  suffered  by  Seward,  and  confined  their  con- 
sideration to  the  ordinary  earning  value  of  a  vessel.  Upon 
this  point  the  jury  found  a  reasonable  sum ;  and  as  to  the  plain- 
tiffs right  to  sue  for  it,  although  I  reserved  the  point,  I  think 
it  goes  with  his  right  to  sue  at  all. 

Upon  the  allowance  of  this  sum  of  $100,  my  brotlier  judges 
and  I  differ  in  opinion.  Their  lordships  think  that  only  in  the 
name  of  the  beneficial  owner  (Seward)  could  this  amount  be 
recovered.  While  I  am  sensible  of  the  apparent  force  of  some 
of  tlic  authorities  relied  upon  by  them,  I  think  that  they  may 
be  reconciled  with  the  position  I  take  on  this  ciise. 

To  my  mind  it  is  clear  that  whatever  the  equities  may  be 
between  the  registered  owner  and  Seward,  there  is  nothing  to 
prevent  the  former  from  suing,  particularly,  as  in  this  case, 
with  the  assent  of  the  latter,  for  the  recovery  of  the  ordinary 
earnings  or  value  of  the  use  of  the  vessel  during  the  detention 
occasioned  by  the  collision.  The  plaintiff  could  claim  posses- 
sion at  any  time ;  he  did  intervene  immediately  upon  the  liap- 
pening  of  the  collision,  and  through  him  arrangements  were 
made  for  her  recovery  and  repair.  This  is  not  a  question  of 
previous  earnings  received  by  the  mortgagor,  but  of  damages 
for  subsequent  loss,  arrested  by  the  claim  and  action  of  the 
plaintiff,  who  sues  both  for  himself  and  as  trustee  for  Seward, 
with  Seward's  concurrence.  There  was  no  demise  of  the  ship, 
such  as  to  deprive  the  registered  owner  of  the  right  to  posses- 
sion upon  the  happening  of  the  collision.  This  I  assume  would 
be  the  position  of  the  British  registered  owner  under  such  cir- 
cumstances anywhere,  but  we  know  that  in  the  trade  of  this 
country,  through  the  usage  and  sanction  of  many  generations, 
the  case  of  the  registered  owner  is  strengthened  by  the  fact 
that  vessels  are  held  as  registered  owners  by  the  creditors  and 
suppliers  of  beneficial  owners  for  the  express  purpose  of  pre- 
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serving  to  such  creditors  absolute  right  of  the  ship  until  after 
her  earnings  may  have  cleared  her  and  she  shall  be  transferred. 
I  see  no  good  purpose  to  be  served  in  establishing  a  precedent 
for  unnecessary  multiplicity  and  circuity  of  action. 

The  law  laid  down  by  me  at  the  trial  upon  the  question  of 
collision  corresponds  with  that  provided  by  the  statutory  rules 
in  these  cases,  and  declared  by  the  authorities  by  which  these 
rules  have  been  interpreted.  Indeed,  no  exception  has  been 
taken  by  either  side  to  my  rulings  in  these  respects.  The  sta- 
tutory regulations,  it  will  be  observed,  only  become  of  import- 
ance when  the  risk  of  collision  is  to  be  avoided ;  and  so  the 
questions  attempted  to  be  raised  in  this  case,  of  vessels  hugging 
the  land  too  much,  or  being  further  off  the  land  than  they  need 
to  have  been  on  their  respective  voyages,  has  nothing  to  do  with 
the  question.  Both  ships  had  the  right  to  be  in  any  part  of  the 
sea  their  masters  preferred,  and  neither  could  be  aware  or  in  any 
way  concerned  in  the  destination  of  the  other. 

The  words  of  the  statute  are :  "  If  in  any  case  of  collision,  it 
is  proved  to  the  Court  before  which  the  case  is  tried,  that  any 
of  the  regulations  for  preventing  collisions  contained  in,  or 
made  under,  the  Merchant  Shipping  Acts,  have  been  infringed, 
the  ship  by  which  such  regulation  has  been  infringed  shall  be 
deemed  to  be  in  fault,  unless  it  is  shewn  to  the  satisfaction  of 
the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  regulations  necessary." 

In  the  case  of  the  Glamoiyanslnre,  13  App,  cases,  ^CJ,  the 
principle  laid  down  is  that  of  the  Fanny  M'CarroJI,  p.  455,  is 
sustained,  that  where  there  is  a  breach,  the  presumption  of 
culpability  on  the  part  of  the  vessel  committing  it,  can  only  be 
met  by  proof  that  the  disaster  in  question  could  nut  by  any 
possibility  be  attributed  to  the  breach. 

The  jury,  in  the  present  case,  were  perfectly  right  in  dismis- 
sing the  unreasonable  contention  that  the  collision  could  not 
by  any  possibility  be  attributed  in  whole,  or  in  part,  to  the 
defendant. 

In  the  case  of  the  Dul^e  of  Bucclexich,  i.  R,  15,  P.  D,,  86, 
Lord  Esher,  M. R.,  in  delivering  his  judgment,  observes,  "I 
take  it  that  that  case  therefore  decides  this,  that  if  it  can  be 
shewn  that  a  vessel — I  will  speak  only  of  lights — has  her  lights 
not  perfect  according  to  the  rule,  if  you  can  shew  that  there  is 
a  defect  in  the  lights,  that  vessel  must  be  held  to  blame,  unless 
she  can  prove  that  the  defect  which  existed  in  her  lights  could 
not  by  any  possibility  have  contributed  to  the  collision.  The 
whole  burthen  of  proof  lies  upon  her." 


630  WHITEWAY  v,  POWER. 

Then  his  loi^dship  observes,  illustrating  this  position,  "  that 
may  sometimes  be  a  very  easy  point  to  decide,  for  if  the  ap- 
proaching vessel  is  always  well  on  the  port  side  of  another 
ship,  and  the  defect  which  exists  in  her  lights  is  only  on  the 
starboard  side,  it  does  not  Uike  a  moment's  consideration  to 
shew  that  the  defect  in  the  green  light  could  not  by  any  possi- 
bility have  contributed  to  the  collision  by  the  vessel  always 
approaching  on  the  port  side ;"  and  he  also  instances  the  case 
of  the  absence  of  a  foghorn  in  broad  sunlight. 

Then  his  lordship  proceeds  to  put  less  clear  and  easy  cases, 
€.  g.y  that  of  a  vessel  approaching  end  on  to  another,  with  a 
light  only  defectively  obscure  to  a  vessel  on  the  beam.  Then 
be  adds,  "  If  at  the  end  of  the  case  the  evidence  leaves  the 
Court  in  doubt  whether  the  other  ship  was  coming  up  on  the 
beam  or  not,  then  the  vessel  which  has  its  lights  defective  has 
failed  to  discharge  the  burthen  of  proof.  She  has  not  shewn 
that  the  defect  in  her  light  could  not  by  any  possibility  have 
affected  the  collision,  because  if  there  is  any  doubt  whether 
the  other  vessel  was  coming  towards  her  nearly  stem  on,  then 
there  is  still  a  doubt  whether  the  defect  in  the  lights  may  not 
have  affected  the  collision." 

With  regard  to  the  question  of  alleged  mismanagement  on 
the  part  of  the  William  in  not  keeping  her  course,  or  in  not 
giving  way  to  the  P.  F.,  by  going  to  leeward  when  she  had 
freer  wind,  it  has  to  be  borne  in  mind  that  it  is  provided  by 
rule  23  that  in  obeying  and  construing  the  rules  due  regard 
shall  be  had  to  the  dangers  of  navigation,  and  to  any  special 
circumstances  which  may  render  a  departure  from  them  neces- 
sary, in  order  to  avoid  immediate  danger ;  and  it  was  said  in 
the  case  of  the  "  Tasmania,"  15  Appeal,  H,  X.,  227,  that  the 
master  "  was  not  only  justified  in  departing  from  it,  but  bound 
to  do  so,  and  to  exercise  his  best  judgment  to  avoid  the  danger 
threatened ;"  and  the  authority  of  the  M.  E.  in  the  Bywell 
Castle,  ^  P.  i?.,  ^26,  is  approved,  in  which  he  says,  "  I  am  clearly 
of  opinion  that  when  one  ship,  by  her  wrongful  act,  suddenly 
puts  another  ship  into  a  difficulty  of  this  kind,  we  cannot  ex- 
pect the  same  amount  of  skill  we  should  under  other  circum- 
stances ;"  and  in  the  Scotch  case  of  Hine  v.  the  Clyde  Trustees, 
it  was  held,  following  other  authorities,  that  where  a  ship  is 
placed  in  a  position  of  peril  by  the  misconduct  of  another  ship, 
and  her  master,  exercising  his  best  judgment  for  the  safety  of 
his  vessel,  commits  an  error  which  causes  or  contributes  to  a 
collision,  he  will  not  be  held  in  fault.     See  also  upon  these 
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points  the  cases  of  the  Englishman,  L,  R.,S,  P.  D,  18,  and  China 
Merchants  S,  iV.  Co.  vs.  Bignold,  i.  R,  7,  App.  Cases,  512, 

Under  the  circumstances  of  this  case,  and  regarding  all  these 
authorities.  I  am  clearly  of  opinion  that  the  jury  have  exer- 
cised a  sound  judgment,  and  that  their  verdict  (less  the  $100 
disallowed  by  a  majority  of  the  Court)  should  stand,  and  judg- 
ment be  entered  accordingly. 


Hon.  Sir  F.  B.  T.  Carter,  C.J. : 

I  concur  in  the  judgment  of  Mr.  Justice  Pinsent,  before 
whom  this  case  was  tried,  on  the  main  issue.  The  law  was 
correctly  expounded  to  the  jury,  and  the  issues  involved  were 
sufficiently  submitted  to  enable  them  to  arrive  at  a  correct  con- 
clusion upon  the  facts  deposed.  But  as  to  the  $100  conse- 
quential damages,  a  question  of  principle  has  been  raised.  It 
is  contended  that  the  plaintiff,  although  the  registered  owner, 
was  only  nominally  so,  the  vessel,  at  the  time  of  the  collision, 
not  proceeding  on  a  voyage  in  which  he  was  interested,  and 
not  responsible  for  the  expenses  incidental  to  it,  but  was  in  the 
possession  and  under  the  control  of  another,  who  was  the  real 
owner,  who  appointed  all  on  board  engaged  in  the  navigation, 
and  provisioned  them,  and  none  of  them  was  an  agent  or  ser- 
vant of  the  plaintiflF.  The  title  and  property,  by  statute,  belong 
to  the  person  appearing  on  the  register,  and  the  title  to  freight 
is  prima  facie  an  incident  of  ownership,  and  if  there  was 
nothing  in  the  evidence  to  shew  that  the  plaintiflF  was  not  bene- 
ficially interested  in  the  employment  of  the  vessel  at  the  time 
of  the  collision,  I  apprehend  there  would  be  no  question  of  his 
right  to  retain  the  verdict  of  the  jury,  which  is  apparently  a 
fairly  moderate  amount;  the  injured  party  is  entitled  to  full 
compensation,  and  his  right  against  the  wrong-doer  is  to  be 
placed  by  him  in  the  position  in  which  he  would  have  been  in 
if  the  collision  had  not  happened.  The  jury  have  found  for 
the  amount  to  reinstate  the  vessel  and  assessed  the  consequen- 
tial damages  separately.  If  the  party  beneficially  interested  in 
the  voyage  or  employment  of  the  vessel  had  been  joined  in  the 
action,  this  objection  would  not  likely  have  been  raised.  As  a 
mode  of  testing  the  plaintiff's  right  in  this  respect,  I  shall 
assume  the  position  of  the  parties  was  reversed,  and  that  the 
plaintiff's  vessel  was  charged  with  having  caused  the  collision, 
would  he  be  liable  for  such  damages  in  an  action  in  personam 
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taken  by  the  now  defendant.  Prima  facie  the  registered  own- 
ers of  a  ship  are  liable  for  the  negligence  of  those  in  charge  of 
her,  but  if  the  actual  owner  is  a  different  person  from  the  re- 
gistered owner,  or  if  it  is  shewn  that  the  latter  is  not  the  em- 
ployer of  the  crew  or  person  causing  the  collision,  the  presump- 
tion is  otherwise. — Marsden  on  collisions,  27,  citing  Joyce  v,  Capel, 
8,  a  cfc  P.,  370,  Hibbs  v.  Ross,  L,  R.  1,  Q.  B.,  SSl.  Owners  are 
liable  at  common  law  only  when  the  person  by  whose  wrongful 
act  the  collision  was  caused,  is  their  agent  or  servant  and  he  is 
acting  within  the  scope  of  his  employment, — per  Lord  Black- 
bum,  Sampson  v,  Thompson,  3  App.  Cos.  S79,  293  ;  River  Wear 
Commission's,  S  App.  Cos,,  743,  75.  Where  a  ship  is  worked 
by  a  charterer  or  hirer  who  appoints  and  pays  officers  and  crew 
under  a  charter-party,  which  amounts  to  a  demise  of  the  vessel, 
the  owner  is  not  liable  at  law  for  damages  she  may  do  while 
in  the  possession  of  the  charterer. — Fenton  v.  IhMin  Steam 
Packet  Co,,  8  Add.  &  ML,  835.  If  this  be  the  law,  of  which 
there  can  be  no  doubt,  why  should  not  the  same  principle  have 
operation  when  the  converse  of  the  position  of  the  parties  ex- 
ists, as  in  this  case ;  and  is  not  one  the  correlative  of  the  other  ? 
I  must  say  that  I  regret  in  this  case  being  constrained  by  law 
to  arrive  at  this  opinion,  but  I  am  not  justified  in  departing 
from  what  I  consider  to  be  a  clear  principle,  and  setting  up  an 
unauthorized  precedent,  because  of  inconvenience  and  that 
ulterior  proceedings  may  be  required  when  the  objection  is 
insisted  upon.    There  were  no  cases  cited  on  either  side. 

Mr.  Justice  Little  concurs  in  this  judgment. 

M7\  Johnson  for  plaintiff. 

Sir  J.  S.  Winter,  Q.  C,  for  defendant. 
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1892,  April.    Hon.  Mr.  Justice  Pinsent,  D.  C.  L. 

PaHnership— Dissolution  of—Bill  for  account— Joint  proprietors. 

The  plaintiff  entered  into  an  alleged  mining  co-partnership  with  the  defendant 
for  the  purposes  of  mineral  explorations,  and  agreed  to  contribute  a  sum  to- 
wards the  cost  of  the  undertaking,  a  portion  of  which  he  paid.  Eventually 
the  enterprise  was  abandoned,  and  the  titles  to  property  allowed  to  lapse  and 
become  forfeited.  The  plaintiff  filed  a  bill  for  an  account  of  the  partnership 
and  prayed  for  a  decree  for  the  dissolution  of  the  same.  It  appeared  that  the 
plaintiff  had  given  notice  to  the  defendant  of  the  dissolution  of  the  alleged 
partnership.  The  defendant  denied  any  partnership,  and  contended  that  the 
plaintifl  was  a  co-proprietor  in  the  mining  properties. 

J7^— Where  there  is  no  fixed  term  for  the  duration  of  a  partnership  any  part- 
ner may  retire  from  it  at  any  time  by  express  notice  to  his  co-partners.  The 
partnership  was  long  ago  dissolved  by  the  expiry  of  the  business  and  the  ex- 
tinction of  the  rights  of  property.    Decree  and  account  refused. 

This  is  a  proceeding  in  which  the  plaintiff  seeks  the  dissolu- 
tion of  an  alleged  co-partnership  between  him  and  the  defen- 
dant, and  prays  for  an  account  of  the  application  of  certain 
monies  and  of  the  results  of  their  joint  speculations. 

The  plaintiff  and  the  defendant  both  resided  in  Brigus,  Con- 
ception Bay,  at  a  time  when  much  interest  had  been  excited 
there  by  the  discovery  of  gold-bearing  quartz  in  the  neighbor- 
hood. The  defendant  was  associated  with  several  persons,  resi- 
dent in  Brigus  and  St.  John's,  in  exploring  for  gold  and  in 
government  mining  licenses,  either  acquired  or  prospective. 

In  the  spring  of  1885,  the  defendant  being  thus  interested 
with  two  others  in  tracts  situate  at  Port-de-Grave  and  Burnt 
Head,  proposed  to  the  plaintiff,  who  was  at  that  time  on  terms 
of  intimate  friendship  with  the  defendant,  to  become  interested 
with  him  in  these  mining  locations. 

What  the  nature  of  that  interest  was  is  the  main  question 
in  this  suit.  The  plaintiff  insists  that  by  agreement  with  the 
defendant  he  became,  in  May,  1885,  interested  with  him  as  a 
partner  in  his  (the  defendant's)  shares  in  the  Port-de-Grave 
and  Burnt  Head  mining  properties ;  and  that,  for  the  purpose 
of  their  development,  he  agreed  to  contribute,  if  necessary, 
£100,  to  be  paid  to  the  defendant.  That  he  did  pay  to  the  de- 
fendant on  this  account  two  sums  of  £25  and  £50,  but  not  the 
remaining  £25,  and  of  the  expenditure  of  the  amounts  so  paid, 
and  of  the  results  of  the  speculation  generally,  he  requires  an 
account ;  and  he  demands  a  decree  for  the  dissolution  of  part- 
nership.   It  will  be  observed  that  the  plaintiff's  claim  is  solely 
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against  the  defendant  as  a  sleeping  co-partner  with  him  in  a 
one-third  share  of  an  adventure  in  which  the  defendant  waa 
associated  with  two  others  in  equal  proportions  in  the  entire 
properties. 

The  defendant  denies  that  there  was  any  such  co-partnership 
between  him  and  the  plaintiff.  His  contention  is,  that  desiring 
to  give  the  plaintiff,  who  naturally  felt  a  deep  interest  in  the 
wenare  of  the  neighborhood,  a  chance  of  making  a  good  thing, 
he  offered  to  sell  to  him,  as  proprietor  and  not  as  partner,  half 
his  (defendant's)  interest  in  the  licenses  in  question  for  the  sum 
of  £100.  That  by  these  means,  too,  he  would  be  enabled  ta 
raise  an  equal  sum  with  the  persons  he  was  already  associated 
with  in  testing  the  properties,  in  the  cost  of  doing  which  the 
plaintiff  was  to  incur  no  liability.  He  adds  that  the  plaintiff 
is  indebted  to  him  for  the  balance  of  £25,  which,  notwithstand- 
ing many  demands,  he  has  never  paid. 

These  different  versions  of  this  transaction  are  told  at  large 
in  the  sworn  testimony  of  the  parties.  Unfortunately  there 
was  no  witness  to  their  negotiations,  and  their  agreement  was 
not  reduced  to  writing,  and  there  is  little  or  nothing  in  the  way 
of  collateral  circumstances  to  aid  one  in  arriving  at  a  satisfac- 
tory conclusion. 

With  regard  to  the  intrinsic  force  of  the  evidence  of  the 
parties,  it  was  forcibly  argued  by  Mr.  Emerson,  for  the  defen- 
dant, that  upon  what  proved  to  be  an  entirely  inaccurate  ver- 
sion on  the  part  of  the  plaintiff,  of  the  time  and  circumstances- 
attending  the  payment  of  the  second  instalment  of  £50,  making, 
for  instance,  a  difference  of  a  whole  year  in  the  time,  the  plain- 
tiff had  reared  a  superstructure  of  error,  and  that  his  memory 
had  so  failed  him  as  to  make  his  narrative  of  the  circumstances 
worthless  as  against  that  of  the  defendaut.  The  learned  coun- 
sel also  pointed  to  a  letter  of  the  plaintiff's  solicitor,  dated 
July  31,  1888,  in  which  he  writes :  "  I  am  directed  by  the  Very 
Eev.  Father  Walsh,  of  Brigus,  to  give  you  notice  that  if  it  he 
a  fcuct  that  any  partnership  exists  as  between  you  and  him  in 
relation  to  your  share  or  interest  in  any  gold  mining  license 
in  which  you  are  interested  with  Messrs.  John  Bartlett  and 
D.  J.  Henderson,  or  other  person  or  persons  whomsoever,  or  in 
any  mining  or  other  transactions  whatsoever,  the  same  is  here- 
by dissolved,"  &c.,  &c. 

Moreover,  it  is  shewn  that  the  plaintiff,  at  one  time,  claimed 
to  be  a  general  partner  with  the  defendant  and  his  associates 
in  the  entire  property,  and  yet  apparently  without  regarding 
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himself  as  liable  to  contribute  to  the  general  expenses  beyond 
£100.  The  utter  uncertainty,  in  the  terms  and  nature  of  the 
whole  of  this  transaction,  is  evident  from  the  plaintifTs  own 
case. 

On  the  other  hand,  the  defendant  points  to  memoranda  made 
by  him  in  a  diary  from  time  to  time  in  support  of  his  history 
of  his  business  transactions  with  the  plaintiff;  and,  with  regard 
to  the  original  agreement,  this  entry,  "  May  15,  1885.  Called 
on  Eev.  E.  F.  WfiSsh,  who  accepted  my  offer  of  half  my  interest 
in  the  Burnt  Head  and  Port-de-Grave  licenses  for  £100,  to  be 
paid  as  I  needed  it." 

Now  this  entry  itself,  although  it  favours  the  idea  of  a  sale, 
would  not  be  absolutely  inconsistent  with  the  existence  of  a 
partnership  as  between  the  plaintiff  and  the  defendant,  with 
a  limited  liability  on  the  part  of  the  plaintiff,  and,  as  pointed 
out  by  Mr.  Kent,  we  find  the  defendant,  in  an  order  which  he 
drew  upon  the  plaintiff  for  the  unpaid  balance  of  £25,  describ- 
ing it  as  "  amount  due  me  on  account  of  the  gold  partnership.'*^ 
The  defendant  endeavours  to  explain  this  by  saying  that  he 
there  used  this  expression  in  the  sense  of  'conjoint  interest 
with  me  in  my  share  of  the  licenses." 

I  may  say^  without  hesitation,  that  notwithstanding  the  seri- 
ous inconsistencies  and  contradictions  in  their  evidence  be- 
tween the  parties  to  this  suit,  there  is  no  ground  for  imputing 
intentional  untruth  or  want  of  integrity  to  either  of  these  res- 
pectable gentlemen.  Their  conflicts  and  their  divergencies  are 
to  be  accounted  for,  through  false  impressions  and  confusion  as 
to  facts,  defective  recollection,  the  bias  engendered  by  strong 
personal  feeling,  and  by  the  extremely  loose  and  indefinite 
manner  in  which  they  conducted  their  business  with  each 
other. 

It  appears  that  after  the  date  of  the  agreement,  whatever 
was  intended  by  it,  mining  operations  by  way  of  blasting,  shaft- 
sinking,  testing  and  crushing,  actually  proceeded  for  some  time. 
A  large  amount  of  money  was  in  this  way  expended,  principally 
by  the  Avalon  Gold  Mining  Company,  (in  which  the  defendant 
was  interested  with  many  others  in  other  properties,  also  in  the 
vicinity  of  Brigus),  and  to  a  smaller  extent  by  the  plaintiff's 
company. 

These  operations  appear  to  have  been  carried  on  jointly  by 
the  companies  with  a  common  object,  and  it  is  difficult  to  say 
at  this  time  what  proportion  was  borne  by  the  plaintiff's  com- 
pany, but  clearly  it  was  comparatively  small.    It  is  sufficient  to 
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ernmeut  of  the  offer  of  the  claimants,  contained  in  their  letter 
of  the  27th  July,  1888,  "  to  do  the  necessary  dredging  at  eighty 
cents  per  cubic  yard,  the  material  to  be  measured  in  the  scows." 
When  the  claimants  considered  the  work  completed  they  fur- 
nished their  account  therefor  at  $42,220,  being  for  52,775  cubic 
yards  material,  in  accordance,  as  alleged,  with  the  letters  of  the 
dates  aforesaid.  The  government,  regarding  the  claim  exces- 
sive, and  having  declined  to  pay  it,  arbitration  was  agreed  upon ; 
and  both  parties,  on  the  25th  March,  1891,  submitted  and  re- 
ferred the  claim  and  all  matters  in  connection  therewith,  to  the 
award  of  the  Hon.  Alex.  M.  Mackay  and  Alex.  Marshall,  Esq., 
and  of  such  third  person  as  the  said  arbitrators  should  appoint 
by  writing,  thereon  endorsed,  whose  award,  or  of  any  two  of 
them,  should  be  final  and  binding  on  the  parties,  and  that  they 
should,  and  would  perform,  fulfil  and  keep  the  award  as  therein 
provided.  The  arbitrators'  fees,  &c.,  were  to  be  in  the  discre- 
tion of  the  arbitrators,  or  any  two  of  them,  who  should  direct 
and  award  by  whom,  and  to  whom,  and  in  what  manner,  the 
same  should  be  paid.  It  was  also  provided  the  submission 
and  award  should  be  made  a  rule  of  Court.  On  the  30th  June 
the  two  named  arbitrators  appointed,  as  the  third,  Daniel  W. 
Prowse,  Esq.,  a  Judge  of  the  Central  District  Court.  It  would 
appear,  that  from  the  9th  July  to  the  22ud  September,  these 
arbitrators  had  nineteen  sittings,  at  which  they  were  all  pre- 
sent, and  examined  several  witnesses,  whose  evidence  was  re- 
corded by  an  efficient  reporter,  selected  by  both,  in  a  book  re- 
ferred to  as  containing  the  official  evidence,  and  produced  in 
Court.  The  arbitrators,  having  taken  time  for  consideration, 
two  of  them,  Messrs.  Marshall  and  Prowse,  on  the  16th  Oct., 
1891,  awarded  Messrs.  Simpson,  the  claimants,  the  sum  of 
S20,000  currency  in  full  for  the  said  dredging,  and  that  each 
of  the  parties  should  pay  and  bear  their  own  costs  of  the  arbi- 
tration. That  the  government  pay  the  expenses  and  fees — 
$250  each — S750 ;  Lieut.  Warden's  fees,  and  fee  to  Secretary 
Flannery,  S80,  and  that  the  claimants  repay  the  government 
one  half  (455.) 

I^do  not  think  it  at  all  a  matter  of  surprise,  that  in  such  a 
transaction,  involving  so  large  an  amount,  a  dispute  should  have 
arisen,  when  we  consider  the  exceedingly  loose  character  of  the 
arrangement  for  the  dredging.  As  usual  in  such  cases,  when 
the  bill  was  presented,  the  effect  of  the  absence  of  definite  sti- 
pulations became  apparent  enough,  and,  when  their  differences 
could  not  be  reconciled,  there  was  no  alternative  mode  of  ad- 
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justment  than  to  institute  legal  proceedings  or  submit  to  arbi- 
tration. In  this,  the  wiser  coui'se,  in  the  interest  of  all,  was 
the  selection  of  gentlemen  of  integrity  and  experience  to  adjust 
the  questions  in  dispute. 

We  have  seen  that  the  commission  to  them  was  without  re- 
striction, and  they  were  thus,  by  the  voluntary  act  of  these 
parties,  constituted  the  judges  both  of  the  law  and  the  fact  as 
regards  the  "claim  for  the  dredging  and  all  matters  in  connec- 
tion therewith."  We  are  not  sitting  here  as  a  court  of  review 
of  the  evidence,  nor  as  to  whether  we  should  or  might  have 
arrived  at  a  different  conclusion,  for  the  courts  will  not  allow 
the  merits  of  the  case  to  be  gone  into,  even  though  the  judg- 
ment arrived  at  be  erroneous,  where  there  is  no  allegation  of 
excess  in  jurisdiction,  or  that  conferred  was  not  exercised,  and 
where  the  award  is  good  on  the  face  of  it.  Russel  on  awards 
and  cases,  cited  p.  678.  To  so  large  an  extent  is  this  principle 
recognized  that  even  the  case  of  Hall  v.  Hinds,  2,  M.  &  G.,  84-7, 
cited  by  Mr.  Johnson,  where  two  of  three  arbitrators  made  the 
gross  and  culpable  mistake  of  subtracting  from,  instead  of  add- 
ing to,  an  ascertained  sum,  has  not  been  wholly  approved  of, 
but  at  any  rate  the  oath  of  the  arbitrator  of  his  having  made 
the  mistake  would  be  required  before  either  referring  it  back 
or  setting  aside  where  the  mistake  did  not  appear  on  the  face 
of  the  avfuvd.— Russell,  3U,  Dinn  vs,  Blake,  Z.  R,  10  C.  P.  388, 

But  if  it  be  shewn  that  there  has  been  such  unfair  conduct 
of  the  arbitrator,  as  in  the  opinion  of  the  court  would  disen- 
title him,  occupying  for  a  time  a  judicial  position,  to  have  his 
adjudication  sustained,  or  that  in  the  course  of  the  proceeding 
he  was  not  acting  in  a  manner  deserving  of  confidence  being 
reposed  in  him,  the  award  would  be  set  aside  or  his  authority 
revoked.  In  this  matter  Mr.  Johnson  contended  there  had 
been  partiality  and  gross  misconduct  manifested  by  two  of  the 
arbitrators,  Messrs.  Marshall  and  Prowse,  and  especially  by  the 
latter,  in  particular  instances  set  out  in  his  affidavit,  on  which 
his  motion  is  based  to  set  aside,  in  that  he  (Prowse)  procured 
his  nomination  as  third  arbitrator  in  soliciting  such  appoint- 
ment from  the  other  arbitrators  or  one  of  them.  Tliere  is  no 
evidence  whatever  to  sustain  this  charge.  Some  time  elapsed 
after  the  submission  signed  before  he  was  appointed,  and  he 
was  well  known  to  both  arbitrators.  And  equally  groundless 
is  his  alleged  conferences  improperly  with  counsel  for  the 
Government  on  questions  in  dispute ;  he  is  also  charged  with 
having  gone  asleep  during  part  of  the  argument  of  the  claim- 
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ants'  counsel ;  this  he  did,  as  explained  in  the  affidavit,  for  a 
short  time,  and  when  awakened  apologized,  and  the  part  sup- 
posed to  have  been  not  heard  was  repeated,  as  the  argument 
was  in  writing,  occupying  several  hours  in  delivery,  and  after- 
wards deposited  for  consideration ;  the  interruption  was  tem- 
porary only ;  his  conduct  is  also  impugned  in  having  spoken  to 
a  witness  who  had  testified,  about  the  correction  in  one  parti- 
cular of  liis  evidence;  but  this  is  satisfactorily  explained  as 
the  mistake  of  the  witness  was  discovered  from  the  evidence 
of  one  of  the  claimants  on  whose  behalf  he  was  produced. 
Both  arbitrators  are  charged  with  having  wilfully  and  impro- 
perly rejected  the  evidence  of  Simpson  and  Maher ;  it  appears 
the  first  had  already  been  examined  upon  the  same  points,  viz., 
dredging  at  the  hulk  bank,  which  was  included  in  the  award, 
and  the  evidence  of  others  with  regard  to  it  did  not  in  any  way 
affect  the  amount  awarded  as  is  deposed  to  by  Mr.  Marshall. 
Maher  was  examined,  but  soundings  of  his  were  not  regarded 
as  admissible  i'rom  the  time  at  whicli  made.  Then,  on  the  sug- 
gestion of  the  claimant's  arbitrator,  it  was  agreed  upon  by  all 
the  arbitrators  that  an  independent  survey  be  taken,  and  that 
application  be  made  to  obtain  an  experienced  person  from  one 
of  Her  Majesty's  ships  in  port  to  make  a  survey  over  the  area 
with  a  view  of  te.«?ting  the  accuracy  of  the  plans.  Lieutenant 
Warden,  of  II.  M.  S.  Emerald,  was  selected  for  this  purpose, 
with  specific  directions  from  the  arbitrators,  Mr.  Simpson  being 
present,  and  the  report  of  the  lieutenant  was  under  considera- 
tion some  time  before  the  award  was  made  and  was  acted  upon. 
While  it  may  be  correctly  stated  that  an  arbitrator  is  not  at 
liberty  to  follow  any  arbitrary  principle  of  his  own,  but  is 
bound  by  the  same  rules  of  evidence  as  govern  the  Superior 
Courts,  yet,  if  intending  to  decide  rightly,  he  comes  to  a  wrong 
decisii»n  as  to  the  competency  of  a  witness,  the  admissibility  of 
documentary  or  oral  testimony,  or  the  relevancy  or  propriety 
of  allowing  proofs  of  particular  facts  it  is  now  settled  law  that 
the  court  will  not  review  his  decision  or  set  aside  the  award  for 
mistake, — Attorney  General  vs.  Dacisun,  1  McLcl  Y,  IGO ;  Hafj- 
gcr  vs.  Baler,  U  M.  tO  W.  5,  cCr,  I{n^.<>ell  6',  Eel  207.  If  the 
arbitrator  decline  to  receive,  or  if  he  reject  evidence  legally  ad- 
missible, the  proper  course  is  to  apply  to  the  court  for  direction 
or  for  the  revocation  of  his  authority ;  a  notable  instance  of 
which  is  the  case  of  East  and  Wed  India  Dock  Covqmny  vs. 
Kirk  and  llandall,  12  App,  Cos.,  73S,  where  it  was  held  by  the 
House  of  Lords,  reversing  the  decision  of  the  Court  of  Appeal 
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aud  the  Divisional  Court,  that  the  Court  had  power  to  give 
leave  to  revoke  the  submission  where  it  appeared  that  the  ar- 
bitrator was  going  wrong  in  point  of  law  or  even  in  a  matter 
within  his  jurisdiction,  and  it  was  referred  back  to  the  arbitra- 
tor with  special  directions.  We  cannot  fail  to  recognize  the 
indefatigable  exertions  of  Mr.  Johnson  throughout  on  behalf 
of  his  clients,  and  it  may  be  assumed  that  if  anything  trans- 
pired of  a  serious  character,  which  he  regarded  as  calculated  to 
prejudice  their  interests,  he  would  promptly  have  applied  to 
the  Court,  instead  of  continuing  to  advocate  before  the  arbi- 
trator with  apparent  confidence  in  their  arbitrament.  When 
the  evidence  had  been  exhausted  and  counsel  patiently  heard, 
each  arbitrator  took  time  to  prepare  an  estimate  of  the  amount 
to  which  he  considered  the  claimants  had  shown  themselves 
entitled,  indicative  of  the  pains  bestowed  by  them ;  and,  after 
discussion  and  consideration,  two  of  the  arbitrators  coincided 
in  opinion  and  awarded  accordingly.  And  after  all,  if  the  ex- 
position of  the  facts  and  circumstances  contained  in  the  very 
explanatory  affidavit  of  Mr.  Marshall  be  correct,  the  difference 
between  them  was  not  so  great  as  would  appear  on  a  mere  cur- 
sory glance. 

There  can  be  no  question  of  the  competency  of  the  arbitra- 
tors, and  in  these  proceedings  nothing  has  been  shewn  to  im- 
peach the  integrity  of  any  of  them.  I  am,  therefore;  of  opinion 
that  unless  we  undertake  to  reverse  the  decisions  and  princi- 
ples recognized  by  the  couits  in  arbitration  matters,  this  award 
must  stand.  The  arbitrators  had,  as  we  have  seen,  full  discre- 
tion over  the  costs  and  expenses,  and  we  are  not  at  liberty  to 
disturb  their  allocation. 

Mr.  Justice  Pinsent  and  Mr.  Justice  Little  each  expressed 
concurrence. 

Mr.  Johnson  and  Mr.  Kent,  Q.  C,  for  claimants. 

Hon.  Mr.  Morris  for  government. 
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1892,  May.    Carter,  C.  J. ;  Pinsent.  J. ;  Little,  J. 

Mtuter  and  tervani— Sealing  agreement— Shareman — Partnership — Participation  of 

crew  in  proceeds  of  seals  taken  on  Sunday  in  the  capture  of  tohich  they 

re/used  to  join. 

Sealers  contracted  to  serve  the  owners  of  a  sealing  ship  as  their  crew,  and  for 
remuneration  were  to  receive  one-third  of  the  catch.  Thirty-five  of  their 
number  declined  to  obey  the  orders  of  the  captain  "  to  kill  seals  on  Sundays." 
A  considerable  quantity  of  seals  were  taken  on  these  days.  The  owner  of  the 
ship  refused  any  part  of  the  proceeds  of  the  seals  taken  on  Sunday  to  those 
who  did  not  participate  in  the  capture  of  the  same,  but  alloweil  a  sum  as  labor 
for  the  stowing  of  the  same  on  the  following  days.  In  an  action  those  of  the 
crew  who  had  declined  to  work  claimed  to  share  in  the  voyage  equally  with  the 
crew  who  had  worked  on  Sunday. 

Held— The  crew  were  only  entitled  to  share  in  the  proceeds  of  the  seals  in  the 
capture  of  which  they  had  participated.  There  is  no  law  which  relieves  sealers 
from  going  on  the  ice  because  of  the  sanctity  of  the  Sabbath,  or  justify  their 
refusal  when  so  ordered. 

This  is  an  appeal  from  the  Central  District  Court  on  a  spe- 
cial case  agreed  upon  between  the  parties  with  the  assent  of 
Judge  Prowse,  before  whom  the  hearing  of  the  case  was  had. 
The  question  submitted  is  "  whether  his  judgment  in  favor  of 
the  defendants  is  correct  in  law,  on  the  claim  of  the  plaintifiF 
to  recover  816.80  for  his  share  of  certain  seals  taken  by  132  of 
the  crew  of  the  s.  e.  Nimrod  when  prosecuting  the  seal  fishery 
this  season,  1892,  on  Sundays  the  13th  and  27th  of  March  last. 
It  is  admitted  that  on  the  days  named  the  master  (Bartlett) 
ordered  all  the  crew  on  the  ice,  which  order  the  plaintiff  and 
thirty-four  others  refused  to  obey ;  that  seals  to  the  number  of 
about  3,000  were  taken  and  secured  by  the  work  and  labor  of 
the  remainder  of  the  crew,  132  men ;  the  exact  amount  has 
been  agreed  upon,  after  making  a  liberal  allowance  to  the  plain- 
tiff and  the  others  in  making  it  up.  It  is  also  agreed  upon 
that  the  decision  of  this  Court  is  to  be  binding  on  the  parties 
interested." 

The  usual  agreement  was  entered  into,  in  which,  inter  alia, 
it  is  provided  that  "  the  crew  shall  exert  themselves  for  the 
good  of  the  voyage,  and  shall  at  all  times  be  obedient  to  the 
lawful  commands  of  the  master  at  sea,  on  shore,  or  on  the  ice ; 
and  should  any  man  neglect  or  be  found  incompetent  for  the 
due  performance  of  his  duty  in  any  respect,  he  shall  only  be 
entitled  to  such  share  of  the  proceeds  of  the  voyage  as  the 
master  may  deem  fit  to  apportion  him  ;"  also,  "  if  any  of  the 
crew  refuse  to  obey  the  lawful  commands  of  the  master,  he 
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fihall  not  be  entitled  to  claim  any  share  of  the  season's  seals 
or  any  other  compensation ;"  and  "  being  fully  and  faithfully 
performed  without  hindrance  or  neglect,  each  man  is  to  receive 
his  share  of  the  value  of  one-third  of  the  seals  brought  in  and 
delivered  in  this  port  (St.  John's),  being  the  catch  of  the  said 
crew." 

Counsel  for  the  plaintiff  contended  there  was  a  partnership 
among  all  interested  in  the  adventure,  and,  if  so,  equality  be- 
tween them,  and  not  the  relation  of  employur  and  seamen.  In 
whaling  voyages  closely  resembling  this,  where  the  sailors  are 
usually  paid  a  certain  proportion  of  the  oil  obtained,  it  has 
been  held  they  were  not  partners,  either  with  each  other  or 
with  their  employers. — Lindley  on  Partnership,  p,  5 ;  and  the 
provisions  of  the  agreement  clearly  indicate  the  subordinate 
position  of  the  crew  to  the  master,  as  much  so  as  ordinary  sea- 
men on  a  voyage  at  a  stipulated  rate  of  wages.  Stress  was 
also  laid  on  the  terms  of  the  compensation  clause  as  regards 
the  one-third  value  delivered  of  the  catch  of  the  crew.  This  is 
unquestioned,  if  the  service  were  fully  and  faithfully  performed, 
and  that  there  was  no  refusal  to  obey  the  lawful  commands  of 
the  master ;  but  it  must  not  be  forgotten  the  seals  in  question 
were  taken  by  only  a  portion  of  the  crew  after  the  refusal  of 
the  plaintiff  and  others  to  go  on  the  ice  and  assist.  It  is  ad- 
mitted there  was  a  refusal  to  obey  the  master's  order  on  the 
Sundays  mentioned,  but  that  they  were  not  then  under  obli- 
gation to  proceed  on  the  ice  and  assist  because  of  the  sanctity 
of  the  day,  and  it  was  not  contemplated  by  their  agreement 
they  should  do  so  in  violation  of  their  consciences.  For  this 
position  no  statute  or  other  law  has  been  shown  to  have  exis- 
tence, nor  any  usage  or  practice  in  the  prosecution  of  the  seal 
fishery  which  should  be  regarded  as  incorporated  with  their 
agreement,  although  not  expressed,  and  there  is  no  reference  to 
the  subject  in  chapter  109  of  the  con.  stats,  regulating  agree- 
ments with  sealers  and  others.  Several  Acts  have  been  passed 
by  the  Imperial  Parliament  from  the  time  of  Charles  the  1st 
for  the  better  observance  of  the  Lord's  Day  on  Sunday,  pro- 
hibiting certain  classes  from  exercising  their  ordinary  callings 
and  employments,  (works  of  necessity  and  charity  excepted), 
but  none  of  these  have  application  to  crews  or  persons  serving 
on  board  ships,  and  we  should  not  expect  to  find  any  when  we 
consider  the  nature  of  such  service.  A  commentator,  who  has 
recently  published  on  the  peculiarity  of  these  enactments,  ob- 
serves, "  By  29th  Charles  2nd,  c.  7,  work  in  general  is  expressly 
ss 
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forbidden,  including  the  use  of  any  boat  or  barge.  The  result 
is  that  a  cricket  match  on  Sunday,  which  would  be  the  scandal 
of  a  county,  remains  perfectly  legal,  while  a  simple  promenade 
suT  Veau  after  church,  which  need  imply  neither  desecmtion 
nor  disregard  of  the  day,  exposes  every  one  of  the  party  to 
summary  conviction  with  fine,  and  imprisonment  in  default  of 
payment." —  Wigram's  JiLStice's  Note  Book. 

We  are  aware  the  fitting  out  for  the  seal  fishery  involves  a 
large  outlay,  the  voyage  occupies  a  short  period,  and  to  be  suc- 
cessful in  so  precarious  an  enterprise,  attended  with  ao  many 
vicissitudes,  demands  the  availing  of  every  moment  of  time  by 
those  engaged,  as  well  for  employer  as  themselves;  and  the 
master,  in  this  case,  has  testified  that  if  the  seals  were  not 
captured  on  the  days  in  question,  they  could  not  have  been  had 
on  the  day  following.  Mr.  Browning  argued  they  would  have 
been  there  on  the  Monday,  but  from  the  constant  changes  of 
the  wind  and  ice  experience  has  proved  otherwise,  besides  the 
direct  testimony  of  the  master.  I  suppose  the  proverbial  tlicre- 
abouts  would  have  application.  I  can  quite  regard  the  con- 
scientious convictions  of  a  man  in  respect  to  Sunday  labouring, 
but  I  fail  to  appreciate  the  elasticity  of  conscience,  if  I  may  so 
express  it,  that  would  prompt  him  to  claim  sharing  in  the  fruits 
of  the  toils  of  others  with  whom  he  refused  to  co-operate,  and 
that  too  on  the  ground  of  alleged  desecration ;  and  moreover,  ta 
do  so  must  have  a  depressing  effect  on  those  who  did  labour  in 
the  honest  expectation  of  reward  in  so  hazardous  an  undertaking. 
The  obligations  of  the  contract  are  mutual  in  rendering  obe- 
dience on  the  one  side,  and  making  compensation  on  the  other, 
and  this  latter  cannot  fairly  be  claimed  when  the  other  has 
not  been  observed.  The  master  in  this  case  has  so  far  regarded 
the  action  of  these  thirty-five  men  as  not  to  have  attempted  to 
force  their  consciences  in  labouring  on  the  ice  on  Sundays,  he 
made  no  deduction  from  the  value  of  their  labours,  and  has,  as 
arranged,  made  them  liberal  allowances  for  any  work  they  be- 
stowed about  the  seals  in  question.  Apart  from  these  they 
have  not  been  deprived  of  any  part  of  their  full  third  of  the 
catch  delivered. 

I  am  of  opinion  this  appeal  should  be  dismissed  without 
costs. 


Hon.  Mr.  Justice  Little: 

In  this  appeal  we  are  asked  to  review  and  reverse  a  judg- 
lucut  rendered  against  the  appellant  in  the  Central  District 
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Court,  in  a  test  action  brought  therein  by  the  appellant  as  one 
of  the  sealing  crew  of  the  steamer  Nimrod,  for  the  recovery  of 
sixteen  dollars  and  eight  cents,  being  the  value  of  his  alleged 
share  in  a  certain  number  of  seals  taken  by  the  remainder  of 
the  crew  on  two  Sundays,  during  the  prosecution  of  the  voyage^ 
and  sold  and  delivered  to  the  defendants,  the  owners  of  the 
Nimrod, 

It  appears  that  an  agreement,  in  the  ordinary  form  used  on 
such  ocaisions,  was,  on  the  fifth  day  of  March  last,  entered 
into  by  165  men  as  the  crew  of  the  steamer  iV^imrofZ,  and  Henry 
Bartlett,  the  master  thereof,  for  the  prosecution  of  the  seal- 
fishery.  By  this  agreement  it  was  stipulated  "  that  the  crew 
shall  exert  themselves  for  the  good  of  the  voyage,  and  shall  at 
all  times  during  the  continuance  thereof  be  obedient  to  the 
lawful  commands  of  the  master  at  sea,  on  shore,  or  on  the  ice, 
and  shall  assist  in  trimming  coal  whenever  required ;  and  should 
any  man  neglect,  or  be  found  incompetent  for  the  due  perform- 
ance of  his  duty  in  any  respect,  he  shall  only  be  entitled  to 
such  shara  of  the  proceeds  of  the  voyage  as  the  master  may 
deem  fit  to  apportion  him." 

Out  of  this  agreement  and  the  conduct  of  the  parties  during 
the  voyage  then  prosecuted  the  action  arose ;  and  the  material 
facts  relied  on  were  not  disputed  by  counsel  and  are  admitted 
on  the  record.  The  exceptions  to  the  judgment  are  confined  to 
questions  of  law,  novel  in  their  character,  but  involving  no  very 
great  diflBculty  in  their  determination,  and  will  presently  be  par- 
ticularly discussed. 

It  is  admitted  that  on  two  Sundays,  that  is,  on  the  13th  and 
27th  March  last,  there  were  large  numbers  of  seals  in  the  im- 
mediate vicinity  of  the  steamer,  and  the  master,  as  usual  on 
such  occasions,  ordered  the  crew  to  go  out  on  the  ice  to  capture 
and  secure  as  many  as  they  could  in  the  interests  of  all  con- 
cerned in  the  voyage  As  a  matter  of  course,  and  for  obvious 
reasons,  prompt,  active  and  unquestioning  obedience  is  called 
for  at  such  a  time,  and  expeditiously  rendered  on  the  part  of 
the  crew.  But,  on  the  occasions  named,  the  appellant  and 
thirty-four  others  refused  to  obey  the  order  of  the  master, 
alleging  as  a  reason  or  justification  for  such  disobedience  that 
from  conscientious  motives  they  could  not  and  would  not  en- 
gage in  any  work  or  labour  on  Sundays.  They  consequently 
stayed  and  rested  on  board,  and  on  both  occasions  132  men, 
comprising  the  remainder  of  the  crew,  obeyed  the  order  and 
succeeded  in  capturing  and  securing  over  3,000  of  these  seals. 
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It  was  further  admitted  at  the  argument  that  the  appellant 
had  consiatently  declined  taking  any  active  part  in  working 
about  the  navigation  of  the  ship  on  these  days,  and  that  on  the 
Mondays  succeeding  these  two  days  he,  as  usual,  actively  as- 
sisted in  getting  on  board  and  stowing  away  these  Sunday 
seals. 

At  the  termination  of  the  voyage,  and  on  the  settlement  of 
accounts,  the  appellant  and  his  thirty-four  associates,  on  ascer- 
taining that  they  were  not  credited  with  a  full  share  equally 
with  the  132  other  members  of  the  crew  in  the  proceeds 
of  the  seals  so  taken  on  these  Sundays,  objected  to  the  settle- 
ment and  claimed  an  equal  participation  in  the  whole  proceeds 
of  the  one-third  part  of  the  voyage  under  their  agreement. 
Whilst  they  endeavoured  to  enforce  this  claim  by  these  pro- 
ceedings at  law,  they  admit,  as  appears  by  record,  that  a  liberal 
allowance  has  been  made  to  them  by  Captain  Bartlett  from  the 
proceeds  of  the  seals  taken  on  the  Sundays,  ample  in  amount 
to  compensate  for  any  labor  given  by  them  in  preparing  the 
hold  of  the  steamer  for  these  seals  and  assisting  in  stowing 
them  away. 

In  the  argument  on  the  hearing  of  the  appeal  it  was  con- 
tended, in  support  of  the  claim,  that  the  voyage  was  a  partner- 
ship adventure,  and  that  all  of  the  crew  were  entitled  to  parti- 
cipate equally  in  the  proceeds  of  their  share  of  the  voyage, 
and  that  they  could  not  be  regarded  as  standing  in  the  position 
of  master  and  servants.  Now,  the  very  nature  of  the  agree- 
ment, its  plain  meaning  and  effect,  ought  to  be  sufficient  to  de- 
termine this  question  of  alleged  partnership.  The  parties 
under  it  do  not  stand  in  the  relations  of  principals,  but  clearly 
in  that  of  employer  and  employed.  On  its  face  it  is  an  agree- 
ment of  hiring  and  service,  devoid  of  any  personal  liability 
on  the  part  of  the  crew  for  debts  and  liabilities  that  must 
necessarily  be  incurred  in  preparation  for,  or  in  the  prosecu- 
tion of  the  voyage.  The  agreement  provides  the  crew  shall 
come  into  service  on  a  certain  day,  and  continue  to  prosecute 
the  fishery  for  a  trip  or  trips,  until  such  time  as  the  master 
thinks  fit  to  abandon  the  same — certainly  indicating  a  position 
of  employer  and  employed.  They  were,  it  is  true,  entitled  to 
participate  equally  in  one-third  part  of  the  voyage,  subject  to  cer- 
tain charges,  but  this  share  must  be  regarded  as  an  apportion- 
ment made  in  lieu  of  wages.  Where  such  contractual  relations 
exist  it  has  been  settled  by  courts  of  law  that  a  partnership  is 
not  thereby  created.    For  instance,  in  the  case  of  Wilkinson  vs. 
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Fraser,  4  JSqp.,  p.  182,  where  a  seaman  sued  for  his  share  of  oil 
as  one  of  the  crow  of  a  whaler,  it  was  objected  he  was  a  part- 
ner and  could  not  sue  at  law.  Lord  Avanley,  C.  J.,  held  that 
the  share  was  in  lieu  of  wages,  unliquidated  at  the  time,  but 
capable  of  being  reduced  to  a  certainty  on  the  sale  of  the  oil, 
and  that  he  should  not  consider  him  as  a  partner,  but  as  en- 
titled to  wages  to  the  extent  of  his  proportion  in  the  produce 
of  the  voyage.  Furthermore,  the  question  is  placed  beyond 
reasonable  doubt  by  our  legislative  enactments  governing  the 
relations  between  masters  and  servants,  or  sealers  engaged  in 
the  prosecution  of  our  fisheries.  This  contention  then,  in  sup- 
port of  the  appellant's  claim,  must  be  regarded  as  untenable. 

Now,  as  to  the  second  ground  advanced  on  behalf  of  the  ap- 
pellant in  support  of  the  claim  to  share  in  the  proceeds  of  the 
work  accomplished  by  the  rest  of  the  crew  on  the  Sundays,  it 
is  not  surprising  counsel  was  unable  to  cite  any  reported  case 
of  authority  bearing  on  the  case  or  fitting  in  with  its  peculiar 
circumstance. 

It  may  be  observed  that  in  England,  when  the  State  entirely 
assumed  the  responsibility  of  enforcing  the  observance  of  the 
Sunday,  a  series  of  statutes  followed,  their  primal  objects  ap- 
pearing to  be  to  enforce  and  secure  attendance  at  places  of 
public  worship  on  that  day,  to  prohibit  and  make  penal  work- 
ing or  labouring  and  following  certain  trades  or  callings,  and  to 
prohibit  meetings  of  persons  for  sport  or  unlawful  exercises  and 
pastimes  on  Sundays. 

A  minute  or  detailed  reference  to  this  legislation  cannot  be 
of  any  practical  use  in  determining  the  contentions  in  this 
case ;  but  it  may  be  pertinent  to  observe  on  the  intention  per- 
vading some  of  the  statutes,  and  to  mark  the  exemptions  and 
exceptions  they  provided  for.  We  find  these  exemptions  ex- 
tend to  the  farmer  in  harvest  time ;  to  those  engaged  in  works 
connected  with  perishable  materials;  to  pursuits  or  labours 
where  time  was  all  important,  as  in  fisliing  and  to  works  of 
necessity.  For  instance,  the  statute  of  the  5  and  6  Ed.  VI., 
directing  the  keeping  of  all  Sundays  as  holydays,  expressly 
exempts  husbandmen,  labourers,  fishermen,  &c.,  from  its  opera- 
tions. We  also  have  that  which  is  regarded  aS  the  most  com- 
prehensive Act  of  all  enactments  on  the  subject,  and  which 
still  continues  in  force  in  England — the  29  C,,  2  C.  7 — com- 
monly known  as  the  "  Sunday  Act." 

It  may  here  be  observed  that  it  was  the  manifest  desire  of 
courts  of  justice  to  advance  the  object  of  the  legislature,  and 
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'•*  that  these  enactments  should  receive  a  liberal  construction, 
being  for  the  better  observance  of  the  Lord's  day."  A  few  re- 
ferences to  cases,  by  way  of  illustration,  will  show  the  meaning 
attached  to  this  the  most  important  of  these  enactments. 

The  words  of  this  statute  are  that  "no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business  or  work,  of  their  ordinary 
callings,  upon  the  Lord's  day."  One  would  say  that  such  lan- 
guage was  sufficiently  general  and  comprehensive  to  interdict 
every  description  of  labour  on  this  day ;  but  in  the  case  (7  B. 
&  C,  p,  601 J  of  the  making  of  contracts  of  service  on  this  day 
between  a  farmer  and  his  labourer,  the  contracts  were  held 
valid ;  and  in  the  course  of  his  judgment  delivered  in  the  case, 
Biiyly,  J.,  observed  "  that  if  the  legislature  had  intended  to  em- 
brace every  description  of  persons,  every  species  of  business, 
it  would  not  have  been  necessary  to  make  an  enumeration  of 
several  classes  of  persons  exercising  particular  descriptions  of 
labour  or  business.  It  would  have  been  sufficient  to  say  that 
no  person  whatsoever  should  do  any  work  or  business  on  the 
Lord's  day.  If  it  had  been  intended  to  be  general,  the  legisla- 
ture would  have  used  general  words.  If  the  true  construction 
of  the  Act  be  that  every  description  of  business  is  prohibited, 
all  contmcts  whatever  made  on  Sunday  would  be  void,  but  that 
is  not  so."  He  further  observes  that  religion  and  piety  do  not 
require  that  the  whole  day  should  be  devoted  to  the  perform- 
ance of  religious  exercises.  To  a  reasonable  degree  a  man  may, 
on  that  day,  consider  his  own  condition  and  that  of  his  neigh- 
bour, and  may  do  acts  beneficial  to  himself  and  calculated  to 
promote  the  comfort  of  his  neighbour. 

In  further  interpretation  of  the  language  of  this  Act  there 
is  the  case  of  Lundman  vs.  Bleach,  7  B.  &  C,  in  which  it  was 
held  that  the  general  words  in  the  statute,  "other  persons 
whatsoever"  following  the  particular  words  of  designation,  ap- 
plied only  to  persons  ejusdem  generis  with  these  described  in 
the  Act,  consequently  the  farmer,  as  instanced,  stage-coachman, 
attorneys  and  solicitors,  &c.,  were  not  within  its  operation. 

Certainly,  then,  no  analogy  can  be  found  to  exist  between 
these  cases  named  in  the  statutes,  and  a  case  so  alien  in  every 
respect  to  them,  as  that  of  parties  engaged  on  the  high  seas  in 
the  prosecution  of  such  an  industry  as  that  in  question.  The 
Act,  although  still  in  force  in  England,  cannot  be  regarded  as 
at  all  applicable  here ;  and  in  other  statutes  we  find  that  fish- 
ermen are  expressly  exempted. 
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We  next  turn  to  the  common  law,  and  discover  no  power  or 
authority  for  enforcing  this  laudable  observance;  it  is  held  even 
that  it  is  not  unlawful  by  the  common  law  to  trade  or  labour 
on  Sunday,  and  that  a  contract  made  on  that  day  is  not  void. 

Our  statute  law  is  silent  in  relation  to  the  general  obser- 
vance of  the  Sunday.  Although  it  contains  directions  upon 
the  agreements  and  relations  between  masters  and  sealers,  and 
others  engaged  in  the  fisheries,  there  is  nothing  laid  down  or 
prescribed  as  to  the  manner  in  which  the  day  is  to  be  observed 
by  them  during  the  prosecution  of  their  respective  industries. 
There  is  some  particular  legislation  prohibiting  certain  acts, 
such  as  the  hauling  of  bait  fishes,  the  carrying  of  fire-arms  in 
violation  of  our  game-laws,  and  the  selling  of  spirituous  liquors 
on  Sundays. 

It  may  also  be  observed  that  no  custom  has  been  shown  to 
«xist  that  might  support  the  position  assumed  by  the  appel- 
lant. This,  then,  being  the  condition  in  which  he  finds  himself 
under  our  laws,  it  results  that  he  and  his  companions  must  be 
governed  in  their  conduct  by  the  terms  of  their  engagement. 

From  his  apparently  long  experience  as  a  sealer,  and  his 
knowledge  of  the  nature  of  the  voyage,  of  its  uncertainties  and 
exigencies,  ho  must  have  known  that,  being  subject  to  the  law- 
ful commands  of  the  master,  he  might  at  any  time,  on  any  day, 
when  in  the  seals,  be  obliged  to  assist  in  taking  them ;  and 
knew  well  that  an  opportunity  lost  to  secure  them  might  not 
be  regained.  This  was  made  apparent  on  the  occasions  when 
these  seals  were  taken.  The  evidence  of  the  master  shews  that 
if  they  had  not  been  secured  on  the  Sundays,  they  would  not 
have  been  there  on  the  following  Mondays,  owing  to  the  change 
that  had  taken  place  in  the  wind  and  weather,  and  the  condi- 
tion of  the  ice.  If  it  were  not  for  the  ready  obedience  made 
to  the  orders  given,  and  the  exertions  of  the  132  men  of  the 
crew,  who  appear  to  have  felt  "  that  the  Sabbath  law  should 
give  way  to  the  needs  of  man,"  this  valuable  property  would 
not  have  been  secured,  but  would  have  been  totally  lost  to  all 
interested  in  the  undertaking. 

The  desire  to  pay  respect  to  the  day  was  most  laudable  on 
the  part  of  the  appellant  and  those  acting  with  him ;  but  their 
disobedience  to  the  master's  orders,  and  their  refusal  to  co-ope- 
rate with  the  rest  of  the  crew  under  existing  circumstances, 
would  tend  to  affect  the  discipline  and  that  mutual  trust  and 
confidence  that  should  prevail  among  the  crew  on  the  voyage 
they  were  prosecuting.     The  demand  or  claim  they  now  make 
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to  a  participation  in  the  proceeds  of  the  work  done  on  the 
Sundays  renders  the  sincerity  and  consistency  of  their  conduct 
very  questionable  indeed.  They  admittedly  have  been  fairly 
dealt  with,  and  more  than  fully  remunerated  for  their  labours 
on  the  following  Mondays  about  the  seals.  The  master,  under 
the  terms  of  the  agreement,  and  in  consequence  of  their  dis- 
obedience to  his  lawful  orders,  might  have  acted  differently 
towards  them. 

I  regard  the  claim,  sued  for  in  the  District  Court,  wholly 
unsupported  by  any  shadow  of  .right,  and  see  no  reason  for 
disturbing  the  judgment  rendered  in  that  court  against  the 
appellant. 

This  appeal  should  be  dismissed,  but  without  costs. 


Hon.  Mr.  Justice  Pinsent: 

This  is  an  appeal  from  a  judgment  of  the  Central  District 
Court,  in  an  action  brought  there  by  the  plaintiff  to  recover 
from  the  defendants  the  sum  of  $16.80,  representing  the  differ- 
ence between  the  amount  paid  to  him  (similarly  to  thirty-four 
other  men)  as  his  share  in  the  voyage  of  the  sealing  steamer 
Nimrod,  and  the  larger  sum  paid  to  the  crew  in  general.  The 
full  share  per  man  was  81.92. 

The  reason  of  this  difference  being  made  between  the  plain- 
tiff with  others  and  the  rest  of  the  crew,  is  that  they  declined 
to  work  at  seal-killing  on  Sundays. 

There  bad  been  during  the  voyage  two  Sundays,  upon  which 
between  4,000  and  5,000  seala  were  taken  without  the  aid  of 
the  plaintiff  and  his  thirty-four  colleagues. 

iN'otwithstanding  this  fact,  these  persons,  who  form  a  small 
minority  of  the  crew,  claim  to  share  in  the  proceeds  of  the 
entire  voyage  equally  with  the  men  who  did  work  on  these 
Sundays. 

The  claim  will,  I  think,  be  regarded  with  astonishment  by 
all  reasonable  men,  no  matter  what  views  they  may  hold  with 
regard  to  the  morality  or  propriety  of  seal-killing  on  Sundays. 

One  would  be  disposed  to  hold  in  high  respect  the  conscien- 
tious scruples  of  men  who,  on  principle,  decline  to  engage  in 
the  prosecution  of  profitable  work  on  Sunday,  and  who  are 
content  to  suffer  the  loss ;  when,  however,  they  insist  upon  par- 
ticipating in  the  wages  of  this  iniquity,  the  result  of  the  labors- 
of  others  who  have  no  such  conscientious  objections,  one  may 
be  pardoned  for  holding  their  claim  in  light  esteem. 
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These  considerations  do  not  afi'ect  the  strict  legal  rights  of 
the  plaintiff,  beyond  the  fact,  that  as  a  rule  the  law  will  be 
found  to  be  consistent  with  righteous  dealing ;  and  the  ques- 
tion with  us  is  simply  what  is  the  law  governing  the  contract 
entered  into  between  the  owner,  master  and  crew  of  the  sealing 
steamer  Nimrod, 

The  agreement,  in  a  general  way,  is  to  the  usual  effect,  that 
the  men  contract  to  serve  the  owners  (the  defendants  in  this 
case)  as  members  of  the  sealing  crew  of  their  ship,  and  are, 
upon  the  faithful  performance  of  their  duties,  entitled  to  re- 
ceive as  remuneration  or  wages  their  respective  shares  in  one- 
third  of  the  proceeds  of  the  general  catch. 

The  adventure  is  one  of  much  speculative  risk,  involving  a 
very  large  expenditure  on  the  part  of  the  outfitters,  while  call- 
ing for  enterprise  and  vigilant  activity  in  the  pursuit  of  their 
calling  on  the  part  of  the  crew  employed  in  the  prosecution  of 
the  voyage. 

In  this  case  the  following  clause  forms  part  of  the  agree- 
ment : — "  Tlwy  (the  C7*ew)  shall  exert  themselves  for  the  good  of 
the  voyage,  and  shcdl  at  all  times,  during  tlie  continuance  thereof, 
he  obedient  to  the  lawful  commands  of  the  master,  at  sea,  on  shore, 
and  on  the  ice  /'  and  "  should  any  man  neglect  oi*  be  found  in- 
competent for  the  due  performance  of  his  duty  in  any  respect,  he 
shall  be  only  entitled  to  such  share  of  the  proceeds  of  the  voyage 
as  the  master  of  the  said  vessel  mmj  deem  fit  to  apportion  him" 

It  is  plain  from  these  stipulations,  that  if  the  orders  given  to 
the  crew  to  take  seals  on  Sunday  were  lawful  commands,  the 
plaintiff*  and  others  who  disobeyfed  them,  subject  themselves  to 
the  exercise  of  the  discretion  of  the  master  in  apportioning  to 
them  a  reduced  interest  or  share  in  the  entire  catch  of  seals. 

If  they  be  unlawful  commands,  or  if  they  be  of  such  a  char- 
acter that  they  may  be  lawfully  disregarded,  the  question  will 
present  itself  whether,  and  if  so,  how  far,  the  plaintiff  is  enti- 
tled to  lay  claim  to  the  product  of  the  labor  of  others  who 
have  submitted  to  these  orders. 

I  may  premise,  that  no  such  offence  is  known  to  the  common 
law  as  that  which  is  termed  Sabbath-breaking,  Except  as  ari- 
sing out  of  the  religious  discipline  enjoined  by  the  canon  law, 
and  the  legal  restraints  imposed  by  statute,  no  distinction  is 
drawn  between  men's  conduct  on  the  Sunday  and  their  con- 
duct on  any  other  day  of  the  week. 

The  earliest  statutory  recognition  of  Sunday  interdicted 
trade,  but  encouraged  national  sports  on  that  day,  after  reli- 
gious observances  should  have  been  attended  to. 
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After  the  Reformation  the  observance  of  Sunday  was  more 
strictly  enforced,  and  the  statutes  of  Edward  VI.  and  Elizabeth 
enforced  attendance  at  the  parish  church,  or  some  usual  place 
of  common  prayer,  under  pain  of  ecclesiastical  censure ;  im- 
posing at  one  time  a  fine  of  twelve  pence  for  each  ofiFence  of 
wilful  neglect ;  and  these  acts  provided  for  the  keeping  of  all 
Sundays  as  holy  days,  with  an  exception  in  favor  of  husband- 
men, labourers,  fishermen,  and  other  persons  in  harvest  or 
times  of  necessity. 

Under  the  commonwealth,  ordinances  for  observing  the  sanc- 
tity of  the  Lord's  day  became  yet  more  stringent,  and  prohibited 
travelling  as  well  as  "  vainly  and  profanely  walking"  (which 
includes  talking)  on  that  day;  but  in  face  of  this  there  are 
instances  of  the  sitting  of  Parliament  and  even  of  Colonial 
legislatures  on  Sunday. 

When  we  come  down  to  the  reign  of  the  first  Scotch  King 
of  England,  James  I.,  we  find  that  it  was  allowed  to  all  those 
conforming  to  the  established  religion  to  exercise  themselves 
after  service  on  Sunday  in  dancing,  archery,  the  setting  up  of 
May-poles,  and  other  amusements ;  bear  and  bull  baiting  and 
some  other  pastimes  being  prohibited. 

So  much  for  the  social  aspect  of  the  matter.  And  now,  with 
regard  particularly  to  the  commercial  and  industrial  position 
there  is,  as  I  have  remarked,  nothing  at  common  law  to  render 
void  a  contract  made  on  Sunday,  or  to  make  Sunday  trading  or 
labour  unlawful,  and  we  have  to  discover  in  special  ordinances 
and  statutes  the  introduction  of  any  law  distinguishing  between 
the  first  and  other  days  of  the  week. 

Thus,  we  find  as  far  back  as  the  time  of  King  Athelstan,  all 
merchandize  was  forbidden  on  the  Lord's  day ;  and  in  the  reign 
of  Henry  VI.  the  holding  of  fairs  or  markets  was  prohibited 
on  all  Sundays,  except  the  four  Sundays  in  harvest.  By  the 
Act  29  Car.  II.,  C.  7,  more  comprehensive  ordinances  were 
made  for  the  observance  of  the  Sundays,  and  it  was  provided 
that  "  no  tradesman,  artificer,  workman,  labourer,  or  other  per- 
son whatsoever,  shall  do  or  exercise  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary  calling,  upon  the  Lord's  day 
(works  of  necessity  and  charity  only  excepted),"  and  no  wares 
or  merchandize,  &c.,  were  to  be  exposed  for  sale  on  that  day, 
and  no  person  was  to  use  or  travel  on  the  Sunday  with  any 
boat,  wherry,  lighter  or  barge,  except  it  be  upon  some  extraor- 
dinary occasion  to  be  allowed  by  a  justice  of  the  peace ;  but  the 
keeping  open  of  cooks'  shops  and  vitualling  houses,  and  the  sale 
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of  milk  were  tolerated.  Afterwards  the  sale  of  fish  was  al- 
lowed, and  watermen  were  allowed  to  ply  on  the  Thames, 
coachmen  and  chairmen  might  be  hired,  and  bakers  were  al- 
lowed to  bake  and  sell  bread  on  Sunday,  and  so  forth ;  and  the 
statute  law  discriminates  so  nicely  in  the  matter  of  conscience, 
that  the  Factory  Acts  do  not  extend  to  the  prohibition  of  the 
employment  of  Jewish  women  or  children  by  a  Jew  manufac- 
turer on  Sunday,  as  the  Saturday  is  the  Jewish  Sabbath. 

In  England  a  man  may  lawfully  fish  for  salmon  with  a  rod 
on  Sunday,  while  in  Scotland  fishing  for  salmon  on  that  day  is 
Altogether  prohibited. 

The  Act  of  29  Car.  II ,  and  the  others,  have  frequently  been 
the  subject  of  judicial  interpretation,  and  the  first-named  sta- 
tute was  held  not  to  apply  to  the  hiring  of  stage  coaches,  nor 
to  justify  stopping  canal  trafiBc  on  Sunday,  nor  to  apply  to  a 
farmer  attending  to  his  own  harvest,  and  so  forth.  In  other 
words,  the  Act  was  strictly  construed,  and  was  confined  in  its 
operation  to  its  special  and  express  application. 

Mr.  Morison,  for  the  defendants,  in  his  able  argument,  cited 
.several  of  the  well-known  decisions  upon  these  Acts. 

Mr.  Browning,  on  the  other  hand,  with  careful  ingenuity  and 
painstaking  research,  met  the  other  side  by  the  contention  that 
this  sealing  business  was  in  effect  a  partnership,  and  should  be 
governed  by  the  principles  which  would  apply  to  partners 
amongst  themselves ;  but  we  held  at  once  (and  if  it  were  need- 
ful, to  cite  authority  upon  similar  cases  in  the  whale-fishery), 
that  the  relation  between  the  crew  and  the  captain  and  owners 
is  not  that  of  partners,  but  is  that  of  employe  and  servant  on 
the  part  of  the  crew,  and  of  employer  and  master  on  the  part 
of  the  ship-owner  and  ship-master,  just  as  is  the  case  with 
sharemen  in  the  cod-fishery. 

Moreover,  Mr.  Browning  contended  that  the  rights  of  the 
plaintiff  notwithstanding  his  refusal  to  take  part  in  taking 
J3eals  on  Sunday,  extended  to  one-third  of  the  entire  voyage  or 
catch  of  seals  brought  in  and  delivered  in  this  port ;  and  that 
the  obedience  of  any  part  of  the  crew  to  the  Christian  princi- 
ple of  keeping  the  Sunday  holy  would  not  deprive  them  of 
that  right ;  and  that  the  order  to  join  in  the  work  was  not  a 
lawful  command,  but  one  which  might  be  disobeyed  with  im- 
punity. 

No  matter  whether  Sunday-working  is  or  is  not  the  subject 
of  ecclesiastical  censure  (or  to  what  extent  it  may  be  so),  ac- 
<;ording  to  the  diverse  views  of  the  various  denominations  to 
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which  a  mixed  sealing  crew  may  belong ;  no  matter  how  far  a 
man  may  have  to  answer  for  it  in  the  forum  of  the  personal 
conscience ;  we  have  to  regard  the  questions  here  raised  from 
an  entirely  abstract  point  of  view  as  questions  of  law. 

Now,  it  has  been  doubted  whether  the  Act  of  Car.  II.  and 
some  other  statutes,  of  which  a  summary  has  been  given,  have 
anything  beyond  a  municipal  application,  and  whether  they 
form  any  part  of  thQ  general  body  of  English  law  which  the 
colonists  brought  with  tliem. 

Assuming  that  the  Act  of  Chas.  II.  was  imported  here  with 
English  settlement,  it  is  impossible  to  say  that  it  ever  contem- 
plated or  in  its  terms  could  be  held  to  include  the  seal-fishery ; 
an  occupation  not  ejttsdem  generis  with  anything  in  the  Act,  itself 
prosecuted  on  the  high  seas,  and  much  more  in  its  character 
resembling  the  excepted  rather  than  the  inhibited  occupations 
of  the  statutes. 

It  appears  to  me,  then,  that  we  are  obliged  to  hold  that  the 
directions  of  the  sealing  ship-master  to  the  crew  to  employ 
themselves  on  Sunday  in  taking  seals  was  a  lawful  command, 
and  disobedience  to  such  a  command  would  bring  recalcitrants 
within  the  apportionment  clause. 

It  does  not  at  all  follow  from  this,  regarding  the  conventional 
aspect  of  the  case,  that  the  court  would  hold  non-compliance 
with  such  an  order  to  be  sufficient  ground  for  absolute  dis- 
missal from  service,  or  for  depriving  the  offender  of  all  share 
in  the  voyage,  as  might  happen  in  many  cases  of  breach  of 
duty. 

In  this  case,  the  judge  of  the  court  below  is  of  opinion  quite 
consistently  with  the  evidence,  that  the  master  in  taking  ofiT 
3,700  seals  only  as  the  portion  of  the  catch  in  which  the  Sun- 
day non-workera  were  not  to  participate,  behaved  liberally  to- 
wards them,  and  made  an  ample  allowance  to  them  for  any 
trouble  they  may  have  had  in  connection  with  these  seals- 
before  or  afterwards.  Moreover,  there  seems  to  be  little  doubt 
that  a  much  larger  number  of  seals,  and  a  larger  trip,  if  not  a 
full  load,  would  have  been  secured  for  the  benefit  of  the  own- 
ers and  crew,  if  the  plaintiff  and  his  party  had  no^  failed  to 
work  on  Sunday. 

I  think  that  the  judge  of  the  court  below  was  right  in  hold- 
ing that  by  "  the  catch  of  the  said  crew  "  is  meant  the  result 
of  those  labors  in  which  all  were  willing  to  co-operate. 

If  we  had  been  permitted  to  take  a  different  view  of  this 
matter,  and  to  hold  that  the  command  to  go  seal-killing  oa 
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Sunday  was  illegal,  on  the  ground  of  the  employment  being 
unlawful,  then  we  should  have  been  obliged  consistently  with 
that  ruling,  to  declare  that  seals  taken  under  such  circumstan- 
ces did  not  form  any  part  of  that  property  in  which  the  plain- 
tiff, who  did  not  aid  in  acquiring  it,  was  entitled  to  participate. 
Let  the  appeal  be  dismissed  without  costs. 

Mr.  Browning  for  appellant. 
Mr,  Morison  for  i-espondent 
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Mortgage— Power  of  sale — Proviso  that  power  was  not  to  be  exercised  without  notice 

and  d^atUt— Assignment  of  mortgage  to  third  party-^Redemption  hy 

mortgagor  after  foreclosure  and  sale, 

A  mortgage  doed  contained  a  covenant  to  jmy  at  the  expiration  of  three,  five  or 
seven  years,  and  a  powvr  of  sale  in  the  usnal  form,  with  a  proviso  that  the 
}X)wer  should  not  be  exercised  till  two  months*  notice  in  writing  had  been 
given.  The  mortgagor  made  default  in  the  payment  of  the  principal  and  in- 
terest The  mortgagee  gave  the  notice  under  the  mortgage,  and  subsequently 
sold  the  premises  to  a  purchaser.  The  property,  though  offered  at  public 
auction,  was  disposed  of  at  private  sale  and  below  its  value. 

Held — In  an  action  by  the  mortgagor  to  set  aside  sale,  that  the  notice  of  default 
having  been  given  before  default  was  made,  could  not  be  made  to  operate  for 
the  exercise  of  the  power.  The  agreement  as  to  sale  was  to  be  by  pubUc  auc- 
tion, whereas  the  purchase  was  made  by  private  sale.  The  purchaser  was 
bound  to  see  the  terms  of  the  sale  fell  within  tlie  limits  of  the  power.  Sale 
set  aside  and  mortgagor  allowed  to  redeem. 

The  plaintiff,  a  mortgagor  of  certain  lands  and  premises  near 
the  town  of  St.  John's,  on  the  18th  February,  1890,  filed  a  bill 
of  complaint  against  the  defendant,  Ryan,  mortgagee,  for  re- 
demption on  payment  of  principal  and  interest.  To  this  de- 
fendant Ryan  tiled  his  defence  on  the  1st  March  following ; 
and  it  being  alleged  that  the  defendant,  Dooley,  had  become 
a  purchaser  of  the  premises,  leave  was  given  to  add  him  as  a 
defendant  to  the  suit,  and  that  the  bill  be  amended.  In  the 
amended  bill  upon  which  this  action  is  now  proceeding,  the 
plaintiff  avers,  inter  alia,  that  after  the  execution  of  the  mort- 
ge  deed,  he  had  made  valuable  erections  upon  parts  of  the 
nd ;  that  on  default  in  payment,  defendant  Ryan  took  process 
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of  ejectment,  and,  judgment  being  confessed,  the  court  stayed 
execution,  plaintift'  representing  that  he  hoped  after  a  short 
time  to  be  enabled  to  pay  off  the  mortgage  debt ;  and  that  when 
he  offered  to  do  so,  and  asked  Eyan  for  a  release  or  assignment 
of  the  mortgage,  he  refused  to  accept  the  amount  due  upon  the 
mortgage,  having,  as  he  alleged,  made  sale  of  the  property  to 
the  defendant  Dooley  under  a  power  of  sale  contained  in  the 
mortgage  deed ;  that  Eyan,  through  his  broker  or  agent,  im- 
properly agreed  that  the  property  should  be  sold  privately  to 
Dooley  for  an  unreasonable  and  inadequate  amount  in  value. 
And  the  bill  prayed  that  Eyan  be  enjoined  from  executing  his 
writ  of  habere  facias  possessionem ;  that  the  sale  or  agreement 
to  sell  to  Dooley  be  declared  to  have  been  fraudulent  and  be 
set  aside ;  that  Eyan  be  decreed  to  execute  a  release  or  assign- 
ment upon  being  paid  principal  and  interest  and  costs  upon 
the  common  law  side,  &c. 

The  defendants  answered  separately,  Eyan  stating  circum- 
stances that  had  occurred  between  him  and  the  plaintiff,  since 
the  execution  of  the  mortgage,  and  the  frequent  breaches  of 
promises  by  the  plaintiff  for  the  payment  of  interest,  which 
ultimately  resulted  in  an  agreement  between  them  for  pay- 
ment of  a  stipulated  sum  for  interest,  and  sale  of  the  property 
at  a  time  therein  mentioned ;  and  both  defendants  relied  upon 
the  bona  fdes  of  the  sale  to  Dooley  subsequently  made,  which 
they  insisted  ought  not  to  be  disturbed ;  that  the  plaintiff  had 
lost  the  right  to  redeem,  but  should  the  court  think  otherwise, 
the  Defendant  Eyan  submitted  he  ought  not  be  required  to 
assign  the  mortgage  to  any  third  person,  but  only  to  release  it, 
and  re-convey  the  premises  directly  to  the  plaintiff,  who  should 
as  a  condition  precedent  thereto,  pay  all  costs  and  expenses  in- 
curred throughout  these  proceedings.  The  defendant,  Dooley. 
prayed  that  the  bill  be  dismissed  as  against  him  with  costs. 

This  is  a  mere  summary  of  the  pleadings,  as  the  circum- 
stances connected  with  the  several  averments  therein  will  be 
referred  to  in  my  examination  of  the  evidence  taken. 

It  appears  that  the  mortgage  deed  was  executed  on  the  15th 
June,  1882,  in  consideration  of  $800,  repayable  at  the  expira- 
tion of  three,  five  or  seven  years  from  the  above  date,  with 
interest  in  the  meantime,  at  the  rate  of  seven  per  centum  per 
annum,  half  yearly,  on  the  15th  December  and  June,  each  year, 
with  covenant  for  re-payment  of  principal,  together  with  inter- 
est at  the  aforesaid  times,  the  plaintiff  mortgagor  to  remain  in 
quiet  possession  until  default  in  payment  of  principal  or  inter- 
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est ;  also  with  a  power  to  sell  either  at  public  auction  or  private 
sale,  after  two  months'  notice,  in  writing,  on  default  in  the 
payment  of  the  said  principal  sum  %(nth  interest  thereon  as 
aforesaid,  freed  from  all  equity  of  redemption,  &c. 

The  payment  of  interest  would  appear  to  have  been  fairly 
regular  to  June,  1885.  and  after  that  is  a  wearying  correspon- 
dence between  the  plaintiff  and  the  solicitor  of  Eyan  demand- 
ing arrears  of  interest  and  promises  to  pay  by  plaintiff,  which 
he  was  unable  to  fulfil.  On  the  26th  October,  1887,  Eyan,. 
through  his  solicitor,  gave  plaintiff  formal  notice,  under  the  pro- 
visions of  the  mortgage  deed,  that  if  the  interest  then  claimed 
(£42)  was  not  paid  he  would,  at  the  expiration  of  two  months 
from  the  service,  proceed  to  exercise  the  power  of  sale  of  the 
mortgaged  premises,  as  in  and  by  the  said  mortgage  given  to 
him.  On  June  loth,  1888,  the  solicitor  notified  the  plaintiff, 
at  request  of  Eyan,  that  8224  was  due  for  interest,  and  if  not 
paid  the  notice  of  sale  would  be  followed  by  advertisement  of 
the  premises  for  sale  by  public  auction ;  he  was  also  reminded 
that  he  had  not  complied  with  the  request  to  assign  the  policy 
of  insurance  against  fire.  The  plaintiff  being  still  unable  to 
meet  the  demand,  although  he  would  appear  to  have  striven  to 
do  so,  an  agreement  was  arrived  at  between  them  on  23rd 
June,  1888,  that  on  Eyan  giving  plaintiff  time  to  the  1st  Sep- 
tember he  would  pay  S200  at  that  date  on  account  of  interest 
due  to  the  15th  instant,  with  interest  thereon  at  seven  per 
cent,  per  annum,  until  payment ;  also  would  repay  premium  of 
insurance  Eyan  had  paid ;  and  in  default  of  payment  of  these 
sums  he  would,  on  demand,  quit  and  surrender  up  the  premises 
to  Eyan  or  assignee  within  thirty  days  thereafter,  within  which 
time  he  might  pay.  It  was  further  understood  and  agreed  that 
as  soon  as  conveniently  after  such  surrender  the  premises  should 
be  sold  by  Eyan  at  public  auction,  by  virtue  of  the  power  of 
sale  contained  in  the  mortgage  deed,  with  all  the  authorities 
thereby  given,  and  the  amount  realized  above  the  mortgage 
and  interest  was  to  be  paid  to  the  plaintiff,  his  executors  or 
administrators. 

On  September  8th,  the  amount  not  having  been  paid,  Eyan's 
solicitor  notified  plaintiff  that  if  the  payment  was  not  made 
within  thirty  days  from  the  first  of  said  month  legal  proceed- 
ings would  be  taken. 

The  plaintiff,  not  having  fulfilled  his  agreements  although 
endeavouring  to  do  so,  as  appears  by  the  correspondence,  was, 
on  July  3rd,  1889,  notified  by  the  solicitor  that  his  instructions 
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to  realize  were  positive,  that  he  had  no  alternative,  and  that  he 
had  given  Mr.  Spry  (auctioneer)  the  necessary  direction  to  pro- 
-ceed  to  the  sale  of  Cherry  Hill.  On  the  4th  July  Spry  adver- 
tised the  premises  for  sale  at  public  auction,  within  his  office, 
•(not  suiting  where  situate)  on  the  11th  of  that  month  On 
the  8th,  plaintiff  enclosed  860  to  Byan's  solicitor,  and  referred 
to  the  large  value  of  the  property  for  security ;  again,  on  the 
10th,  offering  3100  he  had  managed  to  obtain,  and  another 
^100  at  the  end  of  the  month  or  sooner,  and  appealing  for 
^clemency ;  but  the  $60  were  returned,  and  the  offers  rejected. 
On  the  11th  the  premises  wern  put  up  by  Spry;  the  highest 
bid  was  $1,800,  which  was  withdrawn,  and  there  was  no  sale. 
Spry  afterwards  offered  the  property  to  Dooley  (defendant)  for 
£850 ;  then  for  £600,  but  he  would  not  give  more  than  £500. 
Spry  kept  on  negotiating  with  him  privately,  and  a  few  days 
after  the  abortive  auction,  agreed  to  sell  to  Dooley  for  his  offer 
of  £500  or  $2000.  Dooley  signed  the  conditions  of  sale  as  if 
at  an  auction  on  the  11th  September,  in  which  paper  it  is  stated 
that  the  highest  bidder  was  to  be  the  purchaser,  ten  per  cent 
^n  the  purchase  to  be  paid  at  the  time  of  sale,  balance  on 
tender  of  a  valid  deed  of  conveyance,  and  on  quiet  possession 
of  the  property  about  10th  December  then  next  ensuing. 

In  August,  Eyan  took  proceedings  in  ejectment  against  plain- 
tiff, and  in  the  following  term  the  latter  confessed  judgment 
with  a  stay  of  execution.  Sometime  in  November  of  that  year, 
1889,  the  plaintiff,  with  Mr.  Hally,  deceased,  tendered  $224  in 
gold  for  interest  and  insurance  premiums  to  Byan's  solicitor, 
which  he  refused  to  take  for  these  amounts,  as  it  was  not  in 
compliance  with  his  note  of  November  16th,  1888.  There  was 
$28  spoken  of  as  a  disputed  payment  for  interest,  and  the 
former  amount  was  shortly  afterwards  offered  to  Ryan  himself, 
who  refused  it,  and  referred  the  party,  a  witness,  to  his  solici- 
tor ;  he  states  in  his  evidence  that  he  would  not  receive  it  with- 
out the  principal  sum.  At  this  time  there  were  two  sums  of 
£12  10s.  and  £8  10s.  paid  by  plaintiff  to  Eyan  for  interest  in 
January  and  June,  1885,  by  cheques ;  in  the  latter  cheque  is 
inserted  "balance  of  interest  to  December  last,"  which  pay- 
ments appear  by  the  cheques  produced  from  the  Commercial 
Bank,  but  which  were  unknown  to  Eyan's  solicitor,  and  appa- 
rently forgotten  by  Eyan  to  credit,  and  their  correctness  is  ad- 
mitted by  him  in  his  evidence.  As  I  understand  the  plaintiff's 
statement,  he  insists  that  the  8240,  irrespective  of  the  $28  dis- 
puted, was  sufficient  to  cover  the  true  amount  due  for  principal 


PARSONS  V.  RYAN.  659 

And  interest  under  the  mortgage,  with  the  fire  premiums. — 
When  this  offer  was  made  there  was  not  a  word  said,  by  either 
Ryan  or  the  solicitor,  of  the  sale  to  Dooley ;  and,  except  by 
rumour,  the  plaintiff  does  not  appear  to  have  had  any  intima- 
tion of  it,  as  certainly  there  was  no  formal  notice,  and  at  the 
time  when  he  met  Ryan's  solicitor  in  the  street  and  spoke  of 
having  heard  it,  he,  in  an  excited  manner,  denounced  it  as  a 
fraud;  or  to  that  purport.  There  is  no  record  of  any  such  sale, 
and  when  Ryan  was  going  to  England  in  January,  1880,  he 
signed  a  bill  of  sale  (not  produced)  as  an  escrow  to  be  delivered 
if  matters  should  be  arranged  during  his  absence.  The  plaintiff 
testifies  that  he  had  not  any  formal  knowledge  of  any  such  sale 
until  the  equity  proceedings,  and  there  was,  therefore,  no  want 
of  promptness  on  his  part  in  taking  action  to  have  it  cancelled. 
All  the  legal  proceedings  and  letters  are  in  Ryan's  name.  On 
application,  Dooley  positively  refused  to  withdraw  from  his  al- 
leged purchase,  assigning  as  a  reason  that  he  had  to  give  up  his 
slaughter  premises  at  King's  Bridge  and  required  Cherry  Hill 
property  for  that  purpose,  having  lost  the  chance  of  acquiring 
another  place  offered  to  him ;  but  it  appears,  contrary  to  his 
statement  in  his  answer,  that  the  other  place  was  offered  after 
he  had  made  this  alleged  purchase,  and  not  before. 

When  the  advertisement  for  the  auction  appeared,  the  plain- 
tiff complained  that  the  property  was  misdescribed  in  quantity 
as  7  acres  and  12  perches,  whereas  it  was  12  acres,  but  it  was 
not  corrected,  and  was  regarded  by  him  as  prejudicial  to  his 
interests.  There  are  other  incidents  connected  with  this  trans- 
action, but,  as  they  can  have  no  material  bearing  on  my  deci- 
sion, it  is  unnecessary  to  refer  to  them  further  than  that  the 
plaintiff  did  pay  into  court,  on  motion  of  counsel  for  Ryan, 
the  principal  and  interest  and  such  costs  as  were  then  ordered 
by  the  court. 

The  courts  always  favor  redemption  when  they  can  consis- 
tently do  so,  and  to  such  an  extent  is  this  principle  recognized, 
that,  in  the  case  of  Campbell  vs.  Holy  land,  7  C.  D.,  166,  it  was 
decided  that  in  a  foreclosure  action  the  mortgagor  can  redeem 
after  the  order  for  foreclosure  absolute,  and  notwithsttinding 
that  after  the  order  the  mortgagee  may  have  disposed  of  his 
interest  to  a  purchaser ;  Jessel,  M,  li.,  in  that  case,  observing 
that,  although  the  order  of  foreclosure  appeared  to  be  the  (inal 
order  of  the  court,  it  was  not  so,  but  the  mortgagee  still  re- 
mained liable  to  be  treated  as  a  mortgagee,  and  the  mortgagor 
, still  retained  a  claim  to  be  treated  as  a  mortgagor,  subject  to 

TT 
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the  direction  of  the  court.  The  mortgagee  knew  perfectly  well 
that  there  might  be  circumstances  to  enable  the  mortgagor  to 
redeem ;  and  everybody  buying  the  estate  from  the  mortgagee, 
who  merely  acquired  a  title  under  such  an  order,  was  con- 
sidered to  have  the  same  knowledge,  namely,  that  the  estate 
might  be  taken  away  from  him  by  the  exercise,  not  of  a  capri- 
cious discretion,  but  of  a  judicial  discretion,  by  the  Court  of 
Equity,  which  had  made  the  order.  What  that  discretion  is 
must  depend  upon  circumstances,  the  nature  of  which  is  dis- 
cussed in  the  judgment,  and  the  whole  judgment  may  be  with 
advantage  referred  to.  The  power  of  sale  in  the  mortgage 
deed  in  question  required  two  months'  notice  after  default 
made  in  payment  of  principal  with  i^iterest,  which  would  not 
have  occurred,  as  I  construe  the  proviso,  until  the  15th  June, 
1889.  The  notice  given  26th  October,  1887,  was  prior  to  the 
default,  and  could  not  be  made  to  operate  for  the  exercise  of 
the  power — see  Schryn  rs.  Garfit,  38  C.  2>.,  273 ;  and  without 
raising  a  question  on  this  point,  it  appears  to  me  that  the  agree- 
ment of  23rd  June,  1888,  is  that  which  is  binding  on  the 
parties,  both  as  to  time  and  the  mode  of  conducting  the  sale 
on  default  of  its  conditions,  namely,  by  public  auction.  It  is 
evident  that  the  sale  made  by  Spry  to  Dooley  was  not  in  com- 
pliance with  this  compact,  and  that  the  document  to  which  he 
placed  his  signature  as  a  purchaser  untruthfully  represents  a 
sale  at  public  auction,  as  it  was  made  several  days  after  the 
abortive  auction,  and  privately.  This  document,  which  Dooley 
designates  a  bill  of  sale,  was,  he  says,  read  over  to  him  by  his 
son  at  the  time,  and  he  must  have  been  aware  of  its  contents. 
He  was  bound  to  see  that  the  terms  of  the  sale  fell  within  the 
liBodts  of  the  power,  and  in  the  mortgage  deed,  which  was  coup- 
led with  the  agreement,  there  is  no  clause  exempting  a  pur- 
chaser from  responsibility  as  to  antecedents  of  the  sale,  (Warren 
V8,  Jacob,  22  (7.  i?.,  222 ;  Sdwyn  vs,  GarJUt,  mpra),  and  even  if 
there  had  been  it  would  have  made  no  difference  in  this  case. 

The  evidence  of  those  whom  I  should  suppose  to  be  compe- 
tent persons  on  the  question  of  value  shews  that  the  property 
was  worth  considerably  beyond  $2000.  Besides,  the  conductor 
of  the  alleged  sale  (Spry)  would  not  deny  that  he  might  have 
said  that  the  place  was  sold  very  cheap  to  Dooley,  and  that  it 
WAS  a  pity  to  sell  it  at  that  price.  However,  on  this  point,  if 
the  sale  had  been  properly  conducted,  as  when  a  mortgagee 
exercises  his  power  of  sale  bona  fide  for  the  purpose  of  teaUx- 
ing  his  debt  and  without  collusion  with  the  purchaser,  the 
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court  will  not  interfere  even  though  the  sale  be  very  disadvan- 
tageous, unless  the  price  is  so  low  as  in  itself  to  be  evidence  of 
fraud. — Warren  vs.  Jacob,  supra. 

After  a  most  careful  investigation  of  all  the  circumstances 
I  am  of  opinion  that  the  purchase  cannot  be  maintained,  and 
that  the  plaintiff  is  entitled  to  redeem  under  the  usual  redemp- 
tion decree ;  that  Eyan  should  pay  costs  from  the  time  of  pay- 
ment into  court,  as  he  should  not  tliereafter  have  opposed  the 
prayer  of  the  bill ;  and  that  the  defendant  (Dooley)  should  pay 
costs  from  the  time  of  filing  and  service  of  the  bill,  as  he  should 
have  known  that  he  was  not  justified  in  endeavouring  to  main- 
tain an  unauthorized  sale  and  purchase.  As  to  the  assignment 
of  the  mortgage  to  a  third  party  by  Ilyan,  I  cannot  find  any 
authority  to  sustain  that  position,  and  none  has  been  cited ;  but 
on  the  contrary,  in  Coote  on  Mortgage,  p.  73^,  i  Fd.,  "  it  seems 
that,  stncti  juris,  ii  mortgagee  cannot  be  compelled  to  assign  the 
mortgage  debt  on  redemption  either  by  the  mortgagor  or  by  a 
stranger,  though  he  is  bound  to  convey  the  estate";  citing 
Smith  vs.  Green,  1  Coll.,  5G3 ;  Diuistan  vs.  Patterson,  2  Ph.  31^,1 ; 
see  also  Pearce  vs.  Moo^ris,  21  L.  T.  N.  S.,  257,  and  on  the  pay- 
ment of  costs  by  mortgagee  after  tender  on  refusal  to  re-convey. 

Mr.  Justice  Pinsent  concurred  in  this  judgment. 

Sir  J.  S.  Winter,  Q.  C,  for  plaintiff. 
Mr.  KeiU,  Q.  C,  for  Eyan. 
Mr.  Greene,  Q.  C.,  for  Dooley. 
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1892,  May.    Carter,  C.  J. :  Little,  J. ;  Pinsent,  J. 

Lease— Construction  —  Way  —  Appurtenances  —  Common  right  of  way. 

Where  the  defendant  leased  a  '*  shop  and  premises  "  to  the  plaintiff,  having  two 
doors  abutting  on  two  different  streets,  the  defentlant  claimed  a  common  right 
of  way  to  and  from  the  said  premises  through  a  thinl  door  which  specially  led 
to  a  dwelling  house,  portion  of  the  same  premises  and  occupied  by  another 
tenant  of  the  defendant.  The  lease  was  silent  on  what  the  appurtenances  to 
the  shop  and  premises  were.  The  defendant  refused  plaintiff  the  right  to  use 
the  said  door.  In  an  action  of  replevin,  the  defendant  having  distrained  for 
her  rent. 

Held— Tih&t  the  third  door  or  passage  was  appurtenant  to  the  dwelling  house 
only  and  not  to  the  "shop  and  premises."  Away  not  strictly  appurtenant 
will  not  pass  under  the  words  "  all  that  shop  and  premises,"  unless  it  can  be 
concluded  that  the  parties  intended  to  use  those  words  in  a  sense  more  insln- 
sive  than  their  ordinary  legal  signification. 

This  is  an  action  of  replevin  in  which  the  plaintiff  claims 
damages  and  return  for  an  alleged  illegal  distraint  upon  his 
property  for  a  quarter's  rent  (8100)  of  premises  alleged  to  have 
been  due  on  the  1st  June,  1891,  from  part  of  which  premises 
he  alleged  that  before  the  same  became  due  he  was  wrongfully 
evicted. 

It  appeared  that  by  agreement  under  seal,  bearing  date  17th 
August,  1889,  the  defendant  let  the  plaintiff,  for  a  period  of 
two  or  five  years  from  the  1st  September  then  next,  '•'  the  shop 
and  premises  situate  in  Water  street  and  Queen  street,  then  in 
the  occupancy  of  the  defendant,  also  that  shop  and  premises 
immediately  adjoining  the  aforesaid  shop  and  premises,  and 
held  and  occupied  by  the  said  defendant  and  used  by  her  as  a 
licensed  spirit  store,  at  the  annual  rent  of  four  hundred  dollars, 
payable  quarterly  on  the  1st  Dec,  March,  June  and  Sept. 

The  plaintiff  carries  on  a  licensed  spirits  retail  business  in 
the  shop  to  the  westward  with  an  entrance  from  Water  street 
which  connects  with  the  adjoining  shop  for  provisions  and  gro- 
ceries, having  a  direct  entrance  both  from  Water  and  Queen 
streets.  Above  this  shop  is  the  hall  entrance,  through  a  porch 
upon  the  latter  street,  to  the  dwelling-house,  and  a  few  feet 
therefrom  further  up  the  street  is  a  large  door  with  a  small 
passage-way  inside,  leading  by  a  stairs  to  the  kitchen,  and 
through  this  passage-way,  but  for  a  screw^d-up  or  barred  door, 
there  am  be  communication  direct  to  the  ware-room  just  in 
the  reiir  of  this  shop  The  plaintiff  contends  that  by  his  lease 
as  part  of  the  premises  of  the  shop,  he  is  entitled  to  the  use  of 
this  upper  doorway  for  all  purposes  of  his  business,  for  entrance 


KEOUGH  V,  THORBURN.  663 

to  and  exit  from  his  ware-room,  which  claim  the  defendant  re- 
sists, contending  that  this  doorway  does  not  form  part  of  the 
demised  premises,  and  exclusively  belongs  to  and  is  appurten- 
ant to  the  dwelling-house  only,  no  part  of  which  was  leased  to 
the  plaintiiBf  but  reserved  for  her  own  use  and  that  of  her  ten- 
ants, although  the  reservation  is  not  expressed  in  the  lease. 
Up  to  the  time  of  the  letting  all  the  premises  were  occupied  by 
the  defendant,  and  subsequently  she  let  the  dwelling-house  to 
a  tenant  For  several  quarters  up  to  1st  June,  1891,  plaintiff 
paid  his  rent  freely  as  it  became  due,  and  then  he  refused  longer 
to  do  so,  from  not  having  the  use  of  this  doorway,  when  after  dis- 
traint for  the  rent  the  plaintiff  replevied,  hence  this  action.  I 
have  had  a  view  of  the  premises.  I  must  now  endeavour  as 
best  I  can,  both  as  judge  and  jury,  to  ascertain  from  the  docu- 
ment, evidence  and  circumstances,  what  was  the  real  intention 
of  the  parties  ba  to  whether  or  not  the  use  of  this  doorway  and 
passage  were  intended  to  be,  and  were  included  within  the 
general  description  "shop  and  premises." — Woodfall,  p.  133, 
12th  ed.  The  evidence  on  the  part  of  the  plaintiff  of  the  use 
of  this  doorway  for  the  passage  of  merchandize  in  connection 
with  the  shop  during  and  prior  to  the  defendants*  occupation 
of  all  the  premises,  including  the  dwelling  part,  is  exceeding 
scant ;  one  witness  says  he  saw  goods  passing  in  and  through, 
does  not  know  where  they  went,  or  where  the  door  connected ; 
he  saw  oats,  the  only  kind  of  merchandize  he  could  apparently 
remember,  going  through  eight  or  ten  years  ago,  in  the  late 
Mr.  Thorburn's  time.  Another  witness,  a  builder,  who  worked 
for  plaintiff  when  fitting  up  on  first  occupation,  could  not  .say 
which  doorway,  whether  the  porch  or  the  one  in  question  he 
passed  through  when  there.  The  shop  door  on  Water  street 
was  his  principal  way  of  communication.  Another,  a  painter, 
worked  for  plaintiff  two  years  ago  ;  when  passing  by,  but  not 
when  working,  remembered  seeing  a  large  double  door,  but 
did  not  see  any  goods  pass  through,  there  six  weeks  altogether, 
and  went  through  the  shop  door,  having  worked  at  front  bar- 
room. Then  two  apprentice  lads  deposed  to  having  been  en- 
gaged in  putting  up  a  stove  with  family  for  their  master  for 
plaintiff  before  he  opened  shop  for  sales ;  they  called  at  the 
porch  door  and  a  girl  would  open,  let  them  in  through,  and 
close  the  double  door  fastened  inside.  Plaintiff  opened  it  some- 
times ;  he  was  then  employed  in  getting  things  into  the  shop. 
On  the  other  side  we  have  the  evidence  of  the  defendant's  son, 
who  is  thoroughly  acquainted  with  the  premises,  resided  in  the 
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house  25  years,  and  was  associated  in  trade  with  his  late  father 
for  ten  years,  carrying  on  business  on  the  same  premises  and 
of  much  the  same  character  as  the  plaintiflTs.  The  door  in 
question,  when  opened,  was  for  access  to  a  pork  store  by  itself 
clear  of  shop ;  we  went  to  this  store  from  the  shop,  and  did  not 
use  the  door  in  question.  In  1883  had  a  dining  room  on  south 
side  of  shop,  the  space  of  which  was  added  into  shop  and  a 
dining  room  made  upstairs,  also  a  kitchen  over  this  door  which 
led  by  a  stairs  to  the  kitchen,  and  a  short  cut  for  the  servants 
to  them,  also  into  the  shop  from  the  hall  a  partition  separated 
the  store  from  the  hall  which  was  part  of  the  dining  room  par- 
tition, same  now  as  in  1884;  never  used  the  large  door  as  a 
store  door  to  put  goods  in,  brought  all  through  the  shop  door. 
There  was  no  other  way  to  the  kitchen  unless  through  the 
diniug  room  up  the  front  stairs,  coals  and  wood  for  house  al- 
ways brought  through  that  door,  which  was  deposited  in  the 
cellar  under  the  hatchway  in  hall ;  the  passage  door  is  up  and 
I  believe  was  so  when  plaintiff  took  possession ;  never  used  for 
access  to  house  but  to  the  pork  store.  Plaintiff  had  the 
use  of  passage  door  when  fitting  up,  but  not  afterwards;  he 
paid  rent  to  defendant  up  to  her  leaving  the  country  in  August, 
1890,  afterwards  to  myself,  wife  and  Mr.  F.  Morris.  Heard  of 
no  complaint  from  plaintiff  about  the  doorway  until  May,  1891, 
and  then  through  the  tenant  of  the  house,  Mr.  Driscoll,  to 
whom  the  plaintiff  spoke,  and  on  June  9th  received  a  letter 
from  plaintiff's  solicitor  that  plaintiff  would  hold  him  liable  in 
(laujagcs  as  defendant's  agent  for  the  closing  up  of  a  door  in 
the  premises,  and  would  withhold  payment  of  rent  until  the 
obstruction  was  removed.  This  witness  also  testified  that 
l)laintiff,  about  November,  1889,  ailled  on  his  mother,  the  de- 
fendant; a.sked  her  if  she  would  allow  him  to  put  a  lock  on 
this  door  and  let  him  in  and  out,  and  allow  him  the  passage  all 
night  or  on  Sundays,  as  he  did  not  aire  going  through  the  shop 
duor.  being  the  only  entrance  he  had.  At  this  time  he  was  re- 
siding in  apartments  he  had  fitted  up  in  the  store.  Defendant 
replied  she  w^ould  not  consent  on  any  account.  The  tenant  of 
the  house,  Mr.  Driscoll,  who  was  examined,  said  he  had  always 
used  this  door  for  his  purposes  without  interference,  and  claimed 
it  as  his  ;  the  stairs  led  to  his  private  apartments ;  through  the 
door  he  had  brought  coals,  which  he  deposited  in  recess  in  hall 
under  stairway ;  he  had  the  use  of  the  cellar  through  a  hatch 
for  coals,  but  did  not  much  use  it.  Plaintiff  first  asked  him  for 
use  of  door  in  May  last ;  told  him  he  should  see  Mr.  Thorbum ; 
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this  was  after  he  had  removed  from  residing  in  store ;  he  spoke 
of  opening  the  door ;  I  advised  him  not  to  use  violence ;  the 
inner  door  from  hall  was  always  fastened  up.  A  carman,  who 
was  employed  by  Mr.  Thorburn  in  1884  and  for  two  and  a  half 
years,  deposed  he  was  carting  and  taking  away  goods  all  the 
time;  never  used  the  double  door  in  question  to  take  goods 
in  or  out ;  took  them  through  the  shop  door  on  Queen's  street 
or  that  on  Water  street ;  the  double  door  was  used  to  bring  in 
coals  and  for  Mr.  Thorburn  going  in  and  out  the  distillery; 
never  opened  for  goods  in  business ;  the  door  always  closed,  but 
he  would  use  the  half  of  it  for  purposes  mentioned ;  oil  casks 
would  go  through  the  shop  doors.  The  plaintiff  sworn,  stated 
he  had  the  use  of  the  door  and  passage  when  fitting  up,  both 
before  and  after  9th  September,  1889,  when  he  opened  shop,  for 
a  couple  of  months  or  so;  property  of  his  passed  in  freely 
through  these  doors  to  the  ware-room  at  this  time.  (On  cross- 
examination.)  This  was  with  permission  of  defendant ;  would 
fasten  the  Water  street  door  of  shop  in  the  evening  and  pass 
out  through  this  door,  the  defendant's  servant  girl  putting  the 
bar  on  as  he  hadn't  a  key ;  he  gave  permission  to  defendant,  at 
request  of  Mr.  E.  Morris  when  signing  the  lease,  to  put  her 
coals  in  cellar ;  some  days  after  closing  this  doorway  and  pas- 
sage he  asked  her  to  open  them  and  said  it  was  part  of  his  pre- 
mises ;  she  said  she  required  them  for  domestic  purposes ;  never 
said  he  was  going  to  put  a  lock  on  the  premises ;  his  wife  asked 
defendant's  son  to  put  a  puncheon  through  this  door  after  it 
was  closed ;  can't  say  he  was  present ;  did  not  ask  as  a  favor, 
nor  did  he  ask  at  all  that  he  remembered.  All  the  property 
defendant  had  left  in  the  shop  was  an  old  pair  of  scales.  Mr. 
Edward  Morris  positively  denied  that  he  ever  made  the  request 
to  plaintiff  of  the  cellar  for  defendant's  coals,  and  was  never 
present  with  him  during  all  the  negotiations  for  lease,  which 
were  with  his  brother,  Mr.  F.  Morris,  who  also  gave  evidence 
in  confirmation,  he  it  was  who  prepared  the  lease  and  had  in- 
structions from  defendant. 

The  defendant  was  examined  under  commission  at  Chicago, 
and  denied  that  by  the  lease  or  the  agreement  she  gave  the 
plaintiff  a  right  to  use  the  door  in  question,  but  that  at  the 
time  of  cleaning  shops  and  before  entering  into  possession  he 
often  used  her  hall  door,  and  by  the  other  door,  the  shop  door 
was  barred  on  inside  as  she  had  goods  on  premises.  Previous 
to  his  taking  possession  he  bought  a  lock  to  place  on  this  door ; 
5he  then  distinctly  told  him  he  had  no  claim  to  her  dwelling- 
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house  door,  and  explained  to  him  that  door  belonged  to  the* 
dwelling-house ;  some  months  after  he  had  possession  he  asked 
as  a  privilege  to  put  in  a  puncheon  through  this  door ;  this  she- 
would  not  grant  as  the  inner  door  from  hall  to  shop  was  fas- 
tened by  her  orders.  After  taking  possession  he  paid  his  rents 
promptly,  and  made  no  further  claim  to  door  until  the  present 
time. 

The  conversations  and  contradictions  of  the  witnesses  and 
parties  are  not  without  significance  in  arriving  at  a  conclusion, 
but  I  have  endeavoured  to  do  so  independently  so  far  as  I  pos- 
sibly could  from  the  terms  of  the  lease  and  the  evidence  imme- 
diately applicable  to  ascertaining  the  premises  in  connection 
with  the  shop. 

When  the  plaintiff  was  fitting  up  apartments  for  a  residence 
in  part  of  the  grocery  store,  and  which  he  voluntarily  did  for 
his  own  convenience,  he  was  permitted,  or  had  the  use  of  this 
door  and  passageway  in  the  manner  described  by  the  witnesses, 
and  the  only  independent  evidence  given  on  his  part  of  pro- 
perty which  passed  through  there  was  the  stove  and  funnelling 
by  the  apprentice  lads.  When  the  dwelling  house  and  shop 
were  occupied  by  the  defendant,  and  previously  and  before 
severance,  it  is  reasonable  to  suppose  that  for  convenience  sake 
the  inmate«  of  both  would  for  some  purposes  occasionally  have 
ingress  and  egress  through  there,  and  from  the  time  of  the 
placing  of  this  door  on  Queen  street,  the  evidence  abundantly 
shews  that  it  was  never  used  from  the  first  for  the  purposes  of 
merchandize  or  business,  or  for  strangers  to  pass  to  and  fro, 
the  connection  through  this  to  the  kitchen  by  the  stairs,  thence 
to  all  the  upper  part  of  the  house  and  down  the  other  stairs  to 
the  porch  hall  door,  immediately  connecting  the  small  hall 
with  the  dwelling  part,  satisfies  my  mind  of  its  being  appur- 
tenant to  the  dwelling  and  not  forming  part  of  the  premises 
demised  in  connection  with  the  shop. 

There  are  most  ample  means  of  access  and  egress  to  and 
from  the  shop  and  ware-room  for  all  purposes  from  the  twa 
doors  abutting  on  Water  and  Queen  streets,  and  which  were 
alone  used  by  the  former  occupants  for  their  business,  no  part 
of  the  dwelling  house  or  its  appurtenances  was  let  to  the  plain- 
tiff, and  it  is  evident  that  if  there  were  a  free  passage  through 
the  door  in  question  along  the  small  hall  into  the  shop  pre- 
mises and  therefrom,  the  dwelling  house,  with  different  occu- 
pants from  the  shop,  would  be  in  such  an  apparent  condition 
of  insecurity  and  inconvenience,  that  one  having  the  oppor- 
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tunity  of  viewing  the  premises^  could  hardly  conceive  it  was 
contemplated  or  intended  when  the  lease  was  entered  into  of 
including  this  part  with  the  shop  and  premises  demised  to  the 
plaintiff.  Besides,  it  appears  that  this  doorway  was  always 
kept  fastened  and  the  bar  taken  down  when  needed  for  tempo- 
rary uses.  Apart  from  the  payment  of  several  quarter's  rent, 
altliough  that  circumstance  might  not  unfairly  enter  into  con- 
sideration, as  also  the  refutation  on  oath  of  disinterested  wit- 
nesses of  the  defendant,  asking  permission  of  the  plaintiff  to 
deposit  her  coals  in  the  cellar,  I  am  of  opinion  this  double  door 
and  hall  are  an  appurtenance  of  the  dwelling  house  and,  that 
the  defendant  is  entitled  to  judgment  in  the  two  actions  of  re- 
plevin for  the  rent,  and  interest  at  six  per  cent,  per  annum  by 
way  of  damages  from  the  time  when  it  should  have  been  paid 
to  the  entering  up  of  judgment. 


Hon.  Mr.  Justice  Little: 

I  see  no  reason  or  ground  set  out  in  the  evidence  or  in  what 
is  called  the  physical  condition  of  the  property  to  lead  me  to 
differ  from  the  conclusion  arrived  at  in  the  judgment  of  the 
Chief  Justice. 


Hon.  Mr.  Justice  Pinsent: 

Eegarding  what  is  termed  at  the  bar  the  physical  aspect  of 
the  premises  alone,  I  should  have  inclined  to  hold  that  the  pas- 
sage was  a  common  right  of  way,  but  the  question  is  one  of 
fact,  and  the  acquiescence  of  the  plaintiff  until  the  expiry  of 
his  first  term  in  the  sole  use  by  the  defendant  is  such  pregnant 
evidence  in  sohing  the  doubt,  that  I  consider  the  court  would 
not  be  justified  in  disturbing  the  finding  of  the  Chief  Justice. 

Sir  J,  S.  Winter,  Q.  C,  and  Mr,  Morison  for  plaintiff. 
Mr.  G.  Emerson  and  Mr.  F,  Morris  for  defendant. 
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Contract — Specific  work — Compensation  for  services  not  within  scope  of  employmenL 

Where  it  appeared  that  the  plaintiff,  who,  whilst  on  a  mission  abroad  for  the 
defendants,  for  which  he  was  compensated,  performed,  at  their  request,  certain 
services  outside  the  scope  ol  his  mission. 

The  court  was  of  opinion  that,  there  being  no  express  or  implied  contract  that 
he  was  to  receive  compensation  for  the  extra  services  performed,  that  he  was 
not  entitled  to  the  same,  and  that  the  work  so  performed  must  be  held  to  have 
been  within  the  scope  of  his  employment. 

This  is  a  claim  made  by  the  plaintiflF  for  the  recovery  from 
the  defendant  government  of  the  sum  of  £500  sterling,  all^d 
to  be  due  to  him  by  way  of  commission,  for  services  rendered 
to  the  government  in  the  years  1886  and  1887,  by  reason  of 
his  having  raised  a  loan  of  £100,000  from  the  Ix)ndon  and 
Westminster  Bank  for  the  public  use  of  this  colony. 

The  plaintiff's  case  is  shortly  as  follows  : — He  states  that  the 
legislature,  having  passed  the  first  of  the  well-known  measures 
called  the  "  Bait  Acts,"  the  local  government  became  desirous 
of  engaging  his  services  as  a  delegate  to  advocate  the  confirma- 
tion of  the  measure  by  the  Imperial  Government ;  and  he  was 
thus  engaged  by  them  upon  the  express  terms,  so  far  as  money 
was  concerned,  of  £125  stg.  for  travelling  expenses.  This  ar- 
rangement was  made  in  the  latter  part  of  October,  1886,  and 
on  the  10th  of  November  following,  the  plaintiff  received  from 
the  Colonial  Secretary  of  this  island  his  letter  of  instructions 
— a  letter  confined  wholly  to  the  question  of  the  Bait  Act. 

But  the  plaintiff  alleges  that,  between  the  time  of  this  re- 
tainer and  the  receipt  of  the  letter  in  question,  another  matter 
arose,  that  of  raising,  in  England,  for  the  use  of  the  colony,  a 
temporary  loan  to  form  part  of  a  contemplated  permanent  loan 
of  £200,000  or  £250,000.  That  he,  the  plaintiff,  attended  a 
meeting  of  the  then  Executive  of  this  colony  and  received  from 
them  verbal  instructions  to  use  his  endeavours  while  in  Eng- 
land to  carry  out  this  object. 

The  plaintiff  proceeded  to  England  as  the  diplomatic  agent 
of  the  Government  of  Newfoundland  in  relation  to  the  Bait 
Act,  and  while  there  upon  that  business  he  was  actively  en- 
gaged in  negotiating  with  several  bankers  for  the  advance  of 
money  to  the  colony  upon  the  contemplated  loan. 

Considerable  coiTespondance,  both  by  letter  and  telegraph, 
with  the  Government  of  Newfoundland  ensued. 
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The  plaintiff,  from  his  experience  and  local  knowledge,  was 
in  a  specially  good  position  to  conduct  the  negotiations  for  a 
loan,  and  his  statements  so  satisfied  the  London  and  Westmin- 
ster Bank,  that  it  undertook  to  advance  £75,000 ;  the  Savings' 
Bank  of  Newfoundland  pledging  for  that  purpose  a  sufi&cient 
amount,  in  the  colonial  debentures  held  by  it,  to  cover  that 
sum,  until  borrowing  powers  should  be  conferred  upon  the 
government  by  the  legislature  to  raise  the  larger  amount,  out 
of  which  the  advance  was  to  be  repaid ;  and  the  London  and 
Westminster  Bank  was  to  be  the  agent  of  the  government  in 
putting  the  loan  on  the  market. 

There  is  and  can  be  no  dispute  about  these  statements  of 
fact. 

The  plaintiff  returned  to  this  country.  He  does  not  allege 
that  he  was  detained  in  England  any  longer  than  he  otherwise 
would  have  been  because  of  the  association  of  this  business 
with  that  of  his  delegation  in  the  matter  of  the  Bait  Act. 

In  April  of  the  following  year,  1887,  the  plaintiff  again  went 
to  England  as  a  delegate  of  the  government  upon  the  question 
of  another  Bait  Act,  associated  on  this  occasion  with  the  Pre- 
mier of  the  day,  Sir  R.  Thorburn,  and  while  in  England  they 
both  represented  the  colony  at  the  Colonial  Conference. 

Again  the  plaintiff's  services  were  enlisted  in  obtaining  from 
the  London  and  Westmister  Btmk  a  further  temporary  loan  of 
£25,000,  making  in  all  £100,000. 

For  these  financial  services  the  plaintiff  makes  a  claim  upon 
the  defendant  government  of  one  half  per  cent.,  equal  to  £500 
sterling. 

Now,  it  would  hardly  have  required  the  testimony  of  the 
solicitor  of  the  Bank  of  England,  the  manager  of  the  Alliance 
Bank,  and  other  eminent  and  expert  authorities  called  for  the 
plaintiff  to  satisfy  us  that  for  such  skilful  and  successful  ser- 
vices in  negotiating  the  loans  in  question  the  charge  of  one 
half  per  cent,  would,  under  ordinary  circumstances,  have  been 
exceedingly  just  and  moderate  and  well  earned. 

The  formal  defence  to  this  case  is :  (1.)  That  the  services  of 
the  plaintiff  were  not  engaged  by  the  government ;  (2.)  That 
he  did  not  render  the  services  for  which  the  claim  is  made ; 
and  (3.)  That  for  any  he  did  render  he  had  been  fully  paid. 

We  dismiss  the  first  two  as  simply  disproved  by  the  officials 
of  the  late  ministry  themselves,  for  while  there  was  some  difl&- 
culty  about  bringing  to  their  recollection  the  fact  of  interviews 
in  which  the  plaintiff,  prior  to  his  leaving  Newfoundland  in 
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November,  1886,  was  consulted  and  instructed  about  the  loan, 
these  were  finally  admitted ;  and  the  constant  and  repeated  and 
important  correspondence  by  mail  and  telegraphic  cypher,  ex- 
tending over  some  months,  would  in  itself  completely  dispel 
these  two  lines  of  defence,  which,  indeed,  can  be  hardly  re- 
garded as  serious. 

The  fact  remains  that  the  defendant  government  under  the 
late  ministry,  and  now  under  the  present,  repudiates  the  plain- 
tiff's claim. 

We  are  of  opinion  that  the  defence  upon  the  two  first 
grounds  fails,  and  that  the  only  serious  and  substantial  answer 
to  this  action  is  that  the  plaintiff"  has  received  all  the  remune- 
ration that  he  deserved,  or  contracted  for,  or  has  any  right  to 
expect.     Is  this  so  ? 

The  principal  witnesses  for  the  defendant  government  are 
Mr.  Fenelon,  the  late  Colonial  Secretary,  and  Sir  R  Thorburn, 
the  late  Premier. 

The  memory  of  the  first-named  utterly  failed  him  at  first 
with  regard  to  the  origin  of  the  plaintiff's  authority  to  act  for 
the  government  in  the  matter  of  the  temporary  loans,  but  sub- 
sequent reference  to  a  private  diary  satisfied  him  that  the 
plaintiff's  version  of  that  matter  was  correct,  and  that  the  in- 
terview with  the  Executive,  described  by  him,  had  taken  place. 

It  is  a  remarkable  fact  that  no  Executive  minute  was  kept 
of  proceedings  of  such  importance;  and  that  upon  the  testi- 
mony of  frail  and  erring  memories  is  proof  regarding  such 
transactions  dependent,  when  controversy  concerning  them 
arises. 

The  evidence  on  both  sides  goes  to  shew  that  the  question  of 
the  plaintiff's  remuneration  for  this  service  formed  no  part  of 
the  negotiations,  this  was  left  suh  silentio  and  to  become  a  mat- 
ter of  inference. 

With  regard  to  the  second  delegation,  in  which  Thorburn 
and  Shea  were  associated,  there  is  an  Executive  minute  of  the 
21st  Feb.,  1887,  giving  effect  to  the  address  of  the  House  of 
Assembly,  and  stating  that  for  this  service  these  gentlemen 
were  to  be  allowed  $1200  each. 

It  appears  that  afterwards,  and  while  they  were  engaged 
upon  this  delegation,  they  both  came  to  represent  Newfound- 
land at  the  Colonial  Conference. 

Sir  R.  Thorburn's  evidence  is  of  the  utmost  importance.  The 
description  he  gives  of  the  position  of  the  plaintiff  in  his  rela- 
tion to  the  colony  in  raising  the  loans  is  that  he  (Shea)  was  a 
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^*  confidential  friend  of  the  Government ;"  that  he  was  not  en- 
gaged "  except  in  a  general  way,  to  ascertain  whether  a  loan, 
temporary  or  otherwise,  could  be  got,  and  upon  what  terms ;" 
that  any  services  on  the  part  of  the  plaintiff  in  this  regard 
were  but  incidents  of  his  mission  upon  other  matters ;  that 
nothing  was  said  or  intended  in  the  way  of  extra  compensation 
for  them,  and  that  he  believed  the  plaintiff  was,  for  his  com- 
bined services,  satisfied  with  the  amount  of  £500  stg.,  which 
he  says  was  the  sum  received  by  each  of  them  (Shea  and  Thor- 
bum)  for  their  service  at  the  Colonial  Conference  and  upon  the 
second  Bait  Bill  delegation,  and  he  concludes  that  Shea  was 
satisfied  with  this  amount  in  addition  to  the  previous  payment 
to  him  of  £125  stg.,  as  he  expressed  no  dissatisfaction,  and 
made  no  claims  for  any  larger  sum,  so  far  as  he  is  aware,  until 
he  wrote  from  Nassau  in  March,  1888. 

Sir  R  Thorburn  states,  that  upon  these  grounds  the  ministry, 
of  which  he  was  a  member,  repudiated  the  plaintiff's  claim. 
This  witness  asserts  that  the  permanent  loan,  upon  account  of 
which  the  advances  of  £100,000  had  been  made,  through  Sir 
A.  Shea,  was  afterwards  effected  by  himself,  and  without  any 
charge  beyond  the  amount  of  his  passage  money  from  England. 

It  will  probably  be  thought  that  in  this  evidence  Sir  R. 
Thorburn  takes  too  narrow  a  view  of  Sir  A.  Shea's  position  in 
regard  to  the  loans.  His  functions  were  not  confined  to  inqui- 
ries ;  he  conducted  and  performed  negotiations  subject  to  the 
assent  of  the  local  ministry,  and  brought  them  to  so  satisfac- 
tory a  conclusion  that  the  money  was  obtained  by  the  govern- 
ment ;  and  moreover,  success  in  this  matter  would  seem  to  have 
been  the  foundation  of  the  subsequent  permanent  loan. 

Nevertheless,  the  question  remains  whether  under  any  con- 
tract, express  or  implied,  the  plaintiff  is  entitled  to  recover 
from  the  defendant  government  an  amount  greater  than  that 
he  has  received. 

The  mere  fact,  standing  alone,  of  the  absence  of  any  refer- 
ence to  the  subject  of  compensation  at  the  time  the  pLiintiflf 
received  his  instructions  from  the  Executive,  or  of  these  in- 
structions being  verbal,  while  those  regarding  the  Bait  Act 
were  formal  and  reduced  to  writing,  would  not  be  regarded  as 
absolutely  concluding  him ;  but  taking  these  circumstances  in 
connection  with  the  facts,  that  the  plaintiff  returned  from 
his  then  delegation  and  made  no  further  claim  on  account  of 
this  mission  ;  that  he  subsequently  went  upon  another  mission 
for  the  colony,  conjointly  with  Thorburn,  upon  an  Executive 
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vote  of  S1200,  which,  when  attendance  at  the  Colonial  Confer- 
ence was  associated  with  their  duties,  became  doubled  (£500 
stg.) ;  that  the  plaintiff,  upon  his  second  return  to  this  country, 
made  no  further  charge;  that  he  remained  here  for  many 
months  without  doing  so,  and  that  no  claim  was  put  in  by  him, 
and  no  charge  made  for  this  particular  service,  as  distinguished 
from  his  other  functions,  until  March,  18S8,  and  when,  in  fact, 
he  had  left  this  Island  to  reside  at  Xassau,  in  the  West  Indies, 
it  appeara  to  us  that  the  court  must  give  effect  to  the  evidence 
of  Sir  R.  Thorburn,  who  was  the  premier  of  the  day,  and  to 
that  of  Mr.  Fenelon,  the  Colonial  Secretary,  and  order  that 
judgment  be  entered  for  the  defendant  government.  We  think, 
however,  that  as  in  two  particulars  a  line  of  defence  has  been 
attempted  which  has  completely  broken  down,  and  which 
should  never  have  been  advanced,  the  jud;.rment  ought  to  go 
without  costs. 

^fr.  Kent,  Q.  C,  for  the  plaintifl'. 

Sir  W.  V.  Whiteimy,  Q.  C,  (Attunuy  Gtrnml),  and  Hon.  Mr. 
Morris,  for  the  defendant  government. 


DAVIDSON  r.  DesBARRES. 
1892,  June.    HoN.  Mr.  Justice  Pinsent.  D.  C.  L. 

Landlord  and  tenant — LetLse—Cuvenanis,  title  and  quiet  cnjoytiient — Breach- 
Measure  of  damages. 

The  pUintiff,  being  in  }x>sscssion  as  tenant  of  the  leasee  for  his  unexpired  term, 
entered  into  an  agreement  ^ith  the  lessor  for  a  new  term  of  the  premises.  The 
lessor  covenants  that  he  had  authority  to  demise,  and  covenanted  for  quiet  en- 
joyment The  defendant  lessor  failed  to  put  the  plaintifi  in  possession.  It 
appeared  the  rent  paid  by  the  plaintiff  to  the  lessee  was  excessive,  and  that 
which  he  was  to  pay  under  the  new  lease,  though  much  less,  was  only  the 
value  of  the  property.  ^ 

iTeU— The  action  was  not  of  a  meritorious  character  in  that  both  parties  had 
been  speculating  as  to  the  probability  of  the  lessee  losing  the  property,  and 
thus  perfecting  a  lease  of  mutual  advantage.  Having  regard  to  the  relationa 
of  the  parties  only  nominal  damages  would  be  a4judged. 

Thb  plaintiff  claims  that  the  defendant  made  to  him  a  lease 
of  the  dweUing-house,  shop  and  premises  situate  on  Water 
street,  in  this  city^  for  a  term  of  thirty  years,  commencing  on 
the  1st  day  of  November,  1889,  at  the  annual  rent  of  SliSO ; 
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that  the  defendant  covenanted  with  him  that  he  had  full  power 
and  lawful  authority  to  demise  these  premises  for  that  term ; 
and  also,  that  the  defendant  entered  into  the  usual  covenant 
for  quiet  enjoyment 

The  plaintiff  sues  for  a  breach  of  these  covenants  by  the  de- 
fendant. He  alleges :  (1.)  That  the  defendant  had  not  autho- 
rity to  make  the  demise ;  (2.)  That  the  defendant  had  given  a 
prior  lease  of  the  property  to  one  Duchemin,  who  entered  upon 
it  and  ejected  the  plaintiff. 

The  case  is  a  very  peculiar  one,  in  that  the  plaintiff  was 
already  himself  sub-lessee  of  Duchemin  for  an  unexpired  term 
of  twelve  years,  of  the  shop  part  of  the  premises,  at  the  rent 
of  $580 ;  and  Duchemin  had,  under  DesBarres,  a  term  of  fif- 
teen years  to  run  in  the  entire  property  demised  by  defendant 
to  the  plaintiff,  at  the  rent  of  8360. 

But  the  plaintiff,  believing  that  he  would  be  in  a  position  to 
eject  Duchemin  by  the  first  of  November,  1S89,  and  the  parties 
to  this  action  being  both  desirous  that  the  plaintiff  sliould  ac- 
quire from  the  defendant  a  long  term  in  the  whole  property  at 
a  higher  rent  than  that  paid  by  Duchemin  to  DesBarres,  viz., 
$480,  and  at  a  less  rent  than  that  paid  by  Davidson  to  Duche- 
min, and  upon  condition  of  the  plaintiff  spending  a  considerable 
sum  in  improvements,  the  defendant  undertook  to  give,  and  the 
plaintiff  to  accept,  the  lease  in  question. 

The  plaintiff  was,  as  I  have  stated,  under  a  rent  to  Duchemin, 
for  the  shop  premises  alone,  of  $580  per  annum. 

The  defendant,  having  failed  to  eject  Duchemin,  was  conse- 
quently unable  to  give  the  plaintiff  possession  of  that  part  of 
the  demised  premises  represented  by  the  dwelling-house ;  but 
the  plaintiff  continued  and  has  ever  since  remained  tenant  to 
Duchemin  of  that  part  (the  shop  premises)  of  which  he  was 
previously  the  sub-lessee  under  Duchemin. 

The  defendant  pleads  that  the  plaintiff  was  not  evicted  by 
him ;  and  upon  this  issue  I  am  clearly  of  opinion  that  the  de- 
fendant is  entitled  to  recover. 

Into  the  house  the  plaintiff  had  never  entered,  and,  there- 
fore, he  could  not  have  been  evicted  from  it ;  and  from  the  shop 
premises  he,  as  a  matter  of  fact,  never  has  been  evicted,  for  he 
has  remained  and  still  remains  in  possession  as  before,  upon  the 
strength  of  his  own  title. 

Ab  to  the  breach  of  covenant  for  title  to  demise,  the  defen- 
dant has  paid  one  dollar  into  court  as  an  amount  sufficient  \xy 
flatiafy  tiie  plaintiff's  claim. 
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It  will  be  apparent  that  this  is  not  a  meritorious  action,  for, 
under  the  circumstances,  it  is  clear  that  the  parties  to  it  were 
speculating  in  concert  upon  the  probability  of  Duchemin  losing 
the  property,  and  of  their  new  arrangement  coming  into  effect 

However,  there  remains  the  fact  of  the  defendant's  covenant, 
and  the  question  upon  this  issue  is  one  of  damages  only. 

I  am  of  opinion  that  they  would  be  purely  nominal  in  regard 
to  that  part  of  the  premises  (the  shop)  which  the  plaintiff  him- 
self held  from  Duchemin,  for  it  was  the  plaintiff's  own  title 
under  him  which  is  the  origin  of  the  breach. 

The  authority  of  Lock  vs.  Furze,  1  C.  P.,  p.  44,1,  an  excep- 
tional and  peculiar  case  in  itself,  was  cited  to  sustain  the  posi- 
tion that  as  a  party  to  whom  a  lease,  becoming  void,  had  been 
granted,  was  obliged  to  pay  a  largely  increased  rent  to  the  true 
owner  for  the  same  premises,  he  was  entitled  to  recover  dam- 
ages representing  the  difference  between  the  rent  reserved  by 
the  void  lease  and  that  payable  under  the  substituted  one. 

It  is  not  for  me  to  question  the  propriety  of  that  decision, 
but  it  is  at  least  very  plain  to  me  that  the  principle  which 
governed  it  can  have  no  application  here,  where,  by  the  plain- 
tiff's own  act  prior  to  the  defendant's  covenant,  he  had  bound 
himself  to  the  payment  of  the  larger  rent,  a  fact  that  can  in 
no  way  be  regarded  as  a  consequence  of  the  defendant's  breach 
of  covenant. 

The  question  of  damages  here  resolves  itself  mainly  into  one 
of  the  true  value  of  the  term  the  plsdntiff  was  to  have  received. 

In  the  earlier  stages  of  this  case  I  thought  the  plaintiff  was 
about  to  maintain  a  substantial  claim  in  this  respect,  for  the 
evidence  seemed  to  point  to  the  acquirement  of  a  valuable  bar- 
gain by  the  plaintiff  under  his  new  lease  from  DesBarres,  and, 
if  so,  he  would  be  entitled  to  recover,  as  upon  the  difference  be- 
tween the  marketable  or  full  value  and  the  less  amount  he  had 
undertaken  to  pay  in  the  shape  of  rent  and  improvements. 

At  the  close  of  the  plaintiff's  evidence,  however,  he  cut  this 
ground  from  under  himself,  as  lie  swore  that  he  paid,  under 
pressure  of  circumstances,  an  excessive  reut  to  Duchemin  for 
the  shop;  and  that  the  rent  reserved  under  his  lease  from 
DesBarres,  together  with  the  amount  he  would  have  had  to 
expend  upon  repairs  and  improvements,  was  the  full  value  of 
the  place. 

The  main  ground,  then,  for  his  claim  of  damages  is  gone; 
but,  on  the  other  hand,  I  do  not  think  that  the  plaintiff  is 
necessarily  restricted  to  the  recovery  of  simply  nominal  dam- 
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iiges.  I  am  of  opinion  that  consideiations  of  convenience  an4 
preference  and  disappointment  may  be  taken  into  some  ac- 
count. At  the  same  time  these  are  considerations  of  a  very 
indefinite  and  somewhat  sentimental  character,  and  looking  at 
the  relations  of  the  plaintiff  and  the  defendant  and  Duchemin, 
and  the  circumstances  under  ivhich  the  lease  was  obtained,  I 
am  of  opinion  that  the  justice  of  the  case  will  be  met  by  giving 
Judgment  for  the  plaintiff  for  the  sum  of  fifty  dollars  with  the 
general  costs  of  the  cause. 

Mr.  Kent,  Q.  G,  for  plaintiff. 

Sir  J,  S.  Winter,  Q.  C,  for  defendapt. 
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1892,  June.    Carter,  C.J. ;  Little,  J. ;  Pinsbnt,  J. 

Praeiice^CosU—Cofuolidatian  of  distinct  causes  of  actum-^ud^mmt  for  plaintiff 
on  some  issues,  for  d^endant  on  others — Apportionment  qf  costs. 

Where,  m  an  action  combining  sevenl  distinct  causes  of  action,  the  plaintiff 
obtains  judgment  on  one  portion  of  his  claim  and  the  defendant  on  the  other, 

Held,— The  plaintiff  is  entitled  to  recover  general  costs  of  suit,  that  is  costs 
which  would  have  been  incurred  had  he  confined  himself  to  that  portion  of  his 
claim  upon  which  he  succeeded.  The  defendant  is  entitled  to  all  costs  of  re- 
sisting those  parts  of  the  plaintiff's  claim  which  has  been  defeated.  In  taxing 
costs  in  an  action  comprising  distinct  claims  and  which  result  in  separate  is- 
sues, the  costs  should  be  treated  distributively. 

This  is  a  question  of  costs  under  the  Judicature  Act,  the 
91st  section  of  which,  in  conformity  with  the  English  rules, 
enacts  "  that  where  issues  in  fact  and  law  are  raised  upon  a 
claim  or  counter-claim,  the  costs  of  the  several  issues  respec- 
tively, both  in  law  and  in  fact,  shall,  unless  otherwise  ordered, 
follow  the  event."  The  plaintiff  claimed  in  three  distinct  causes 
of  action,  1st,  trespass  for  seizing  a  vessel ;  2nd,  wrongful  con- 
version of  a  large  quantity  of  goods ;  3rd,  money  had  and  re- 
ceived. The  jury  found  for  the  defendant  on  the  two  first 
issues,  and  for  the  plaintiff  on  the  third  issue,  with  damages  at 
$400. 

All  arose  out  of  a  smuggling  transaction  under  the  Customs' 

Act,  and  the  $400  was  for  a  penalty  which  had  been  irregularly 

imposed  but  had  been  paid,  and,  as  it  was  considered  by  the 

jury,  under  duress.     Counsel  for  the  plaintiff  moved  for  the 

uu 
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delivery  of  th%postea  to  him  as  under  the  old  practice,  contend- 
ing he  was  entitled  to  the  general  costs,  a  distinct  issue  having 
been  found  for  him,  and  cited  for  that  position  Smith  v.  Edwards, 
Ji,  Dowl,  F.  C,  621 ;  but  in  Stdcey  v.  Long,  6  lb,,  616,  there  was 
the  same  contention,  two  of  the  issues  having  been  found  in 
favour  of  the  plaintiff  and  one  for  the  defendant.  Tindal,  C.  J., 
and  Bosanquet,  J.,  held  that  the  substantial  question  had  been 
found  for  the  defendant,  and  the  postea  was  ordered  to  be  re- 
delivered to  him.  Smith  v.  Edwards  was  cited,  and  apparently 
not  regarded  as  an  authority  in  sustaiument  of  the  plaintiff's 
claim. 

The  mode  of  entering  judgment  is  now  regulated  by  the 
Judicature  Act.  These  cases  were  decided  under  the  old  prac- 
tice and  may  be  referred  to  as  guides  in  the  application  of  that 
which  now  prevails,  under  which  the  case  of  Myers,  vs.  Defries,. 
^  Ex.  D„  176,  IK  15  &  185  (1879-1880),  was  disposed  of,  in 
that  there  were  three  distinct  causes  of  action  and  issues,  one 
of  which,  with  a  farthing  damages,  was  found  for  the  plaintiff 
and  the  two  others  for  the  defendant.  There  was,  with  all  re- 
spect, what  might  not  inaptly  be  termed  a  see-sawing  between 
the  different  courts  as  to  the  manner  in  which  the  taxation 
should  proceed,  and  different  decisions  were  arrived  at.  I  shall 
follow  the  language  of  the  decision  of  BagguUy,  L.  J. :  "  If 
separate  trials  ordered,  defendants  would  have  had  costs  of 
those  on  which  they  succeeded,  and,  if  separate  actions,  they 
would  have  been  entitled  to  their  cn^ts  upon  succeeding ;  the 
costs  must  be  taxed  according  to  the  former  practice  on  the 
common  law  side  and  must  be  distributed  according  to  the 
events  of  the  respective  issues,"  There  seems  to  be  no  ques- 
tion among  the  judges  that  "  event"  ought  to  be  construed  dis- 
tributively.— JF/Zis  vs.  DeSilra,  G  Q.  Jl  I).  521.  I  may  refer  to 
Wlicdcr  ts.  The  United  Tclq^lionc  Co.,  IS  Q.  B.  D.,  citing  in  full 
Contard  vs.  Carr  and  Lund  vs.  Campbell,  H  lb.  821,  in  which 
the  costs  were  to  abide  the  "  event"  on  the  finding  of  an  arbi- 
trator, who  found  for  the  plaintiff  on  all  the  issues  joined  upon 
the  defence  to  his  claim  and  the  full  amount  of  defendant's 
counter-claim,  which  exceeded  that  of  the  plaintiff's  by  £97 
3s.  5d.  The  plaintill*  having  entered  judgment  there  was  an 
appeal,  per  Lord  Coleridge, — "  event"  means  *•  events" — and  the 
party  who  succeeds  upon  the  whole,  where  there  are  various 
issues,  some  for  the  plaintiff  and  some  for  the  defendant,  is  en- 
titled to  general  costs ;  but  the  unsuccessful  party  is  entitled 
to  the  costs  of  the  issues  upon  which  he  has  succeeded,  and  so 
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as  to  give  the  costs  to  the  persons  who  have  succeeded  in  pro- 
portion to  their  success ;  and  that  the  judgment  should  be  re* 
formed.  Per  Lindlay,  L.  J.,  the  judgment  ought  to  be  entered 
for  the  defendant  for  £97  3s.  5d.,  with  costs  of  the  action,  re- 
ference and  award ;  but  the  judgment  ought  to  direct  that  the 
defendants  must  pay  the  costs  upon  which  they  have  failed, 
the  plaintiff  having  substantially  failed  ought  to  pay  the  costs 
of  the  appeal.  To  the  same  effect  was  decided  in  McLean  vs. 
Goodman,  6  T.  L.  R,  185 ;  the  defendants  having  substantially 
succeeded  were  entitled  to  the  general  costs. 

In  the  case  before  us  I  can  have  no  doubt  that  the  substan- 
tial issues  arising  out  of  the  same  transaction  were  found  in 
favour  of  the  defendants ;  and,  as  that  would  appear  from  the 
authorities  to  be  the  principle  upon  which  the  general  costs  are 
awarded,  I  think  the  defendants  are  entitled  to  them  here. 
After  all,  I  do  not  imagine  there  will  be  much  difference,  as  I 
understand  from  the  master  he  has  taxed  distributively  accord- 
ing to  the  events. 


Mr.  Justice  Little: 

In  this  cause  the  plaintiff,  in  his  statement  of  claim,  charged 
defendants :  in  trespass,  for  wrongfully  seizing  his  vessel ;  and 
secondly  in  trover,  for  unlawfully  seizing,  taking  and  convert- 
ing his  goods;  and  thirdly,  sought  for  the  recovery  of  S400, 
alleged  to  be  wrongfully  obtained  from  plaintiff.  The  damages 
were  laid  at  $3,270. 

The  jury  found  for  the  plaintiff  on  the  third  count  or  claim 
for  S400,  and  in  favor  of  the  defendants  on  the  two  claims 
in  trespass  and  trover.  Under  these  circumstances  plaintiff's 
counsel  contends  he  is  entitled  to  have  the  general  costs  of  the 
cause,  and  the  entering  up  of  judgment  therein. 

The  question  is  novel  and  somewhat  complex  owing  to  the 
character  of  the  findings,  and  the  construction  to  be  applied  to 
the  rule  governing  in  the  general  subject  of  costs  under  our 
Judicature  Act. 

Unquestionably  the  main  grounds  on  which  the  plaintiff 
rested  his  claim  for  damages,  or  to  recover  in  the  action,  were 
those  involved  in  the  charges  for  the  trespass  to  his  vessel,  and 
the  wrongful  conversion  of  his  goods ;  the  claim  for  the  $400 
involving  a  very  subordinate  place  in  the  cause  of  action  so 
set  out  in  his  claim. 
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The  matter  for  determination  is  one  entirely  subject  to  the 
terms  or  provisions  of  the  Judicature  Act  and  their  application 
and  meaning.  We  find  by  section  91  of  the  Act  in  question 
(1889)  that  when  issues  in  fact  and  law  are  raised  upon  a  claim 
or  counter-claim,  the  costs  of  the  several  issues  respectively, 
^both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow  the 
6vent.  On  reference  to  a  few  adjudications  of  authority  in  re- 
lation to  this  section  and  its  operation,  we  find  that  an  inter- 
pretation or  meaning  has  been  affixed  to  this  phrase  or  term, 
*'  event"  in  this  connection  rendering  the  determination  of  the 
master  less  difficult  than  it  at  first  appeared  to  lie.  Is  is  laid 
down  in  StroucCs  Jtidieial  Diciianary  that  the  word  "  event,"  so 
used,  is  a  nomen  colleetivmn,  and  mi^y  be  said  to  be  equivalent 
to  "  result,"  of  which  there  may  be  more  than  one  in  the  action 
or  enquiry. — Myers  vs.  Defries,  43  L.  J,,  Ex.  S70,  Event  is, 
therefore,  to  be  read  distributively.— 5  Q.  B.  D.,  621.  The  re- 
eult  of  each  distinct  issue,  the  verdict  of  a  jury,  or  the  finding 
of  the  court  on  such  issue  in  an  action  or  enquiry,  would  be 
the  "  event"  thereof ;  the  costs  of  which  would  go  to  the  party 
in  whose  favour  it  would  be  found.  This,  then,  being  the  mean- 
ing authoritatively  applied  to  this  phrase,  as  it  stands  both  in 
the  English  Act  and  our  own,  we  have  only  to  apply  it  to  the 
circumstances  presented  in  this  case  in  order  to  satisfactorily 
determine  the  matter  in  question  here.  We  have  then  a  dis- 
tinct finding  in  favour  of  the  plaintiff  on  an  issue  arising  out 
of  his  statement  of  claim ;  that  is  the  result  or  event  in  his 
action,  and  on  it  he  would  be  entitled,  as  plaintiff,  to  the  gene- 
ral costs  so  far  necessarily  incurred  by  him  for  the  support  of 
that  issue.  On  the  other  hand,  the  result  or  findings  on  the 
two  issues  in  favour  of  the  defendants  entitle  them  to  costs  on 
these  two  events  in  their  defence  to  the  claim  of  the  plaintiff. 
The  judgment  can  be  entered  up  by  either  pirty,  but  must  be 
entered  distributively. 

It  will  be  seen,  on  reference  to  recent  decisions  and  rulings 
of  the  English  courts,  that  in  cases  of  claim  and  independent 
counter-claim  the  taxation  of  costs  is  regulated  and  governed 
by  rules  having  a  somewhat  similar  application  to  that  recog- 
nized in  such  cases  as  the  present.  The  costs  of  the  claim  are 
to  be  taxed  as  though  it  were  a  cause  by  itself ;  but  if  there 
are  issues  on  the  claim,  and  the  plaintiff  succeeds  on  the  claim 
but  fails  on  some  issues,  he  will  get  the  costs  of  the  cause  and 
the  defendant  will  get  the  costs  of  the  issues  on  which  he  has 
succeeded.    The  success  of  the  defendant  in  recovering  a  larger 


PITTS  V.  O'DWYEE.  679 

amount  on  his  claim  than  what  may  be  recovered  by  plaintiff 
on  his  claim,  will  not  give  defendant  the  general  costs  of  the 
action ;  Sharpnell  vs.  Zaing,  36  W.  R  As  to  the  apportioning 
of  the  common  dues,  see  HewUt  &  Co.  vs.  Blumer  &  Co,,  Times, 
L.  R,  m  ;  also,  Ward  vs.  Morse,  31  W.  R,  936. 

Under  the  exceptional  circumstances  connected  with  the 
hearing  of  this  aigumeut^  I  am  of  the  opinion  the  parties 
should  go  without  the  costs  incurred  on  it. 


Hon.  Mr.  Justice  Pinsbnt: 

In  this  case  the  plaintiff  sued  in  trespass  and  trover ;  (1.)  For 
detention  of  a  ship  and  for  the  recovery  of  goods  said  to  have 
been  wrongfully  seized  by  the  Customs ;  and  (2.)  For  the  re- 
payment of  an  amount  of  $400  exacted  from  him  as  a  penalty 
for  an  alleged  breach  of  the  Customs'  Management  Act. 

There  was  judgment  for  the  defendants  upon  the  first  and 
larger  claims;  and  in  favour  of  the  plaintiff  on  the  second 
claim. 

It  is  true  that  all  the  causes  of  action  arose  in  a  general  way 
out  of  the  same  set  of  circumstances,  but  they  were  perfectly 
distinct  in  their  character  and  might  have  been  the  subject  of 
separate  suits ;  in  fact,  they  could  not,  under  the  old  practice, 
have  been  all  joined  in  the  same  declaration. 

I  hold  that  the  plaintiff  is  entitled  to  recover  the  general 
costs  of  the  action,  that  is,  those  which  would  have  been  in- 
curred by  him  in  his  proceedings  supposing  that  his  action  had 
been  confined  to  that  claim  only  upon  which  he  was  successful ; 
and  that  the  defendants  are  not  entitled  to  recover  from  the 
plaintiff  such  of  their  costs  as  must  have  been  incurred  if  the 
plaintiff  had  confined  his  action  to  that  upon  which  he  re- 
covered, tf.  g,,  instructions  to  defend,  attendance  to  draw  a  jury, 
attendances  upon  the  examination  of  witnesses  to  the  extent 
to  which  they  were  necessary  in  support  of  the  plaintiff's  suc- 
cessful claim,  and  so  forth. 

The  case  of  Myers  vs.  Lefries,  6  Ex.,  p.  185,  is  instructive 
upon  these  points,  where  Bramwell,  C.  J.,  remarks  "  the  plaintiff 
will  be  entitled  to  recover  all  those  costs  which  have  been  in- 
curred in  producing  the  result  in  his  favour ;  the  defendants 
will  get  all  costs  of  resisting  those  parts  of  the  plaintiff's  claim 
which  has  been  defeated." 

In  taxing  costs  of  an  action  in  which  there  are  several  dis- 
tinct claims  differing  in  character,  and  which  result  in  distinct 
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and  separate  issues  and  events,  the  costs  should  be  treated 
distributively. 

Thus,  in  this  action,  "instructions  for  statement  of  defence" 
and  "  statement  of  defence"  are  to  be  allowed  to  the  defendants 
upon  the  issues  in  which  they  succeeded ;  and  the  amount  of 
fee  allowed  should  be  regulated  by  the  greater  or  less  magni- 
tude of  the  issue. 

The  scale  is  elastic  for  the  purpose  of  just  adaptation,  and 
the  master  will  use  his  discretion  accordingly. 

I  apprehend  that  there  is  no  question  of  the  delivery  of  the 
postea  under  the  new  practice.  Either  party  may  require  the 
entry  of  judgment  in  the  mode  prescribed,  and  the  clerk  of  the 
court  is  bound  in  all  cases  to  make  a  memorandum  of  every 
judgment  upon  every  issue ;  and  in  England,  indeed,  the  oflBcer 
has  to  do  more  than  this ;  it  is  his  duty  there  to  enter  the  judg- 
ment, and  not  merely  a  memorandum. 

I  have  marked  with  an  asterisk  those  items  of  the  taxed  bill 
which  appear  to  me  to  be  not  allowable ;  and  I  have  made  a 
note  or  two  upon  other  items  for  the  master's  consideration. 

The  bill  should  go  back  to  the  master  for  reconsideration. 


HAEVEY  V.  HUNT,  Trustee. 
1891i,  July,     By  the  Court. 

Guarantee— Property  mortgaged  to  sectire  amount  guaranteed — Insolvency  of 
mortgagor— Right  of  mortgagee  as  against  insolvents  trustees. 

Where  the  plaintiffs  had  gone  security  to  a  bank  for  an  advance  to  be  made  to  a 
third  party,  taking- as  security  under  a  mortgage  lor  "three  years,  or  so  long 
as  credit  should  bo  continued  in  force,"  certain  properties.  The  mortgagor 
becoming  insolvent  the  trustee  claimed  that  the  mortgage  was  ineffectual,  and 
that  it  only  contained  an  interest  for  three  years,  beyond  which  the  credit  had 
gone. 

Held— It  was  not  intended  that  security  should  expire  within  three  years,  but 
that  it  should  continue  until  the  guarantee  was  redeemed  and  terminated. 
The  words  "continue  in  force"  must  be  held  to  mean  so  long  as  the  plaintiffs 
are  liable  on  their  guarantee. 

The  plaintifft  set  out  that  they  are  mortgagees,  under  assign- 
ment, from  Eobert  Barnes  and  Jessie  Barnes,  lately  trading 
under  the  firm  of  "  Barnes  and  Co."  of  certain  lands,  chattels 
and  shares  described  in  the  conveyance  and  "  in  the  document 
accompanying  the  indenture,"  to  hold  to  them  (the  plaintiffs) 
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-"  for  the  space  of  three  years  from  the  date  hereof,  or  so  long 
OS  the  credit  at  the  Union  Bank  shall  be  continued  in  force." 

The  conveyance  was  executed  in  June,  1886,  and  is  admitted 
to  have  been  duly  registered. 

It  is  expressed  to  have  been  given  and  executed  ''  for  and  in 
consideration  of  a  credit  having  been  established  at  the  Union 
Bank  of  this  city  by  the  aforesaid  Harvey  &  Co.  for  the  afore- 
said Barnes  &  Co. 

The  credit  thus  established  was  given  upon  certain  written 
guarantees  from  the  plaintiffs,  the  first  of  which,  addressed  to 
the  manager  of  the  Union  Bank,  is  as  follows : — 

*'  We  have  to  request  that  you  will  give  Mr.  Eobert  Barnes 
a  credit  for  one  thousand  pounds  sterling  for  six  months  from 
this  date,  for  which  we  will  be  responsible." 

This  guarantee  was  renewed  from  time  to  time,  and  on  the 
last  occasion  in  August,  1889,  when  Mr.  Harvey  wrote :  "  Poor 
Barnes  asks  mc  again  to  renew  his  guarantee,  and  under  the 
circumstances  I  will  ask  you  to  let  him  overdraw  for  the  pre- 
sent as  during  past  month  or  two,  and  I  will  be  responsible  for 
repayment  of  principal  and  interest." 

In  March,  1891,  Jessie  Barnes  and  Eobert  Barnes  assigned 
to  the  defendant.  Hunt,  for  the  benefit  of  creditors. 

At  this  time  the  credit  established  by  the  plaintiff  for  Barnes 
and  Co.  at  the  Union  Bank  had  been  considerably  exceeded, 
and  the  Bank  claims  to  be  indemnified  by  the  plaintiffs  to  the 
extent  of  their  guarantee  of  $4,800  (£1000  stg.),  and  the  plain- 
tiffs claim  that  an  account  may  be  taken,  and  on  failure  of  pay- 
ment of  the  sum  found  to  be  due  to  them  by  Barnes  &  Co., 
that  the  above  recited  mortgage  be  foreclosed. 

The  defendant  trustee  claims  that  the  plaintiffs  are  not  liable 
to  the  Bank  as  guarantors ;  that  the  credit  was  not  in  force, 
and  that  the  alleged  mortgage  is,  in  its  terms,  now  ineffectual 
as  a  conveyance  by  way  of  security  to  the  plaintiffs ;  that  its 
only  effect  was  to  convey  an  interest  in  the  various  properties 
assigned,  of  only  three  years,  which  have  expired. 

There  is  no  doubt  that  the  assignment  is  worded  in  a  very 
extraordinary  manner,  and  that  it  is  difficult  to  attach  any 
sensible  meaning  to  the  conditions  of  tenure. 

That  it  amounts  to  an  assignment  of  certain  properties  and 
of  their  maniments  of  title  is  clear  enough,  but  the  defeasance 
or  condition  attaching  to  the  conveyance  is  well  nigh  incom- 
prehensible. 

The  document,  no  doubt,  is  intended  as  something  to  secure 
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or  indemnify  tUe  plaibtifiFs  against  any  loss  Which  may  arise 
from  theiif  suaranteo  to  the  Bank. 

The  words  ai^  ''  to  have  and  to  hold  the  same  for  the  space 
of  three  years  from  the  date  hereof j  or  so  long  as  the  credit  at 
l^e  Union  Bank  shall  continue  in  forca" 

After  giving  the  best  consideration  to  the  entire  transaction 
and  to  these  terms,  I  have  come  to  the  conclusion  that  it  was 
not  intended  that  the  security  should  expire  within  three  years,, 
but  that  it  should  continue  in  force  for  that  time,  or  for  any 
longer  or  shorter  time  that  the  credit  was  continued  by  the 
bank  on  the  plaintiff's  guarantee;  in  other  words,  until  the 
guarantee  was  redeemed  and  terminated.  That  the  words  ''  be 
continued  in  force,"  must  be  here  held  to  signify,  so  long  as  the 
plaintiffs  are  liable  upon  their  guarantee,  by  its  being  in  force 
against  them. 

It  must,  therefore,  be  held  that  such  properties  as  were  effec- 
tively conveyed,  and  to  which  the  legal  title  may  now  continue 
in  the  plaintiffs  under  the  assignment,  cannot  be  redeemed 
until  and  unless  their  liability  under  the  guarantee  shall  be 
discharged ;  and  that,  if  necessary,  an  account  be  taken  of  the 
amount  which  the  plaintiffs  have  paid,  or  to  which  they  may 
be  liable  under  the  credit  which  they  established  for  Barnes 
and  Co.  at  the  Union  Bank. 

The  difSculty  in  this  case  having  arisen  from  the  peculiar 
and  very  uncertain  terms  of  the  assignment  under  which  the 
plaintiffs  claim,  they  will  have  judgment  without  costs. 

Mr.  Johnson,  Q.  (7.,  for  plaintiffs. 

Mr.  D.  Brovming  for  defendant. 
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1892,  November.    HoK.  Mr.  Justice  Little. 

Complaint  und$r  Cnwti  LatuU*  Ad^ObHruetion  to  Mghway-^DedieiUum-- 
PMieuser, 

On  the  trial  of  a-  complaint  under  the  Crown  Lands'  Act  for  obstmction  to  a 
pnblic  core  or  highway,  it  appeared  that  the  defendants  claimed  to  own  the- 
land,  and  that,  althon^^  the  public  had  used  the  name  for  a  number  of  years, 
there  had  never  been  any  dedication  to  constitute  a  user  by  the  public. 

if«bi— That  the  open  user  by  the  public  of  a  way  as  of  right  raised  a  presump- 
tion  of  the  existence  of  the  public  right,  and  when  such  user  is  proved  the- 
onus  lies  on  the  person  who  seeks  to  deny  the  inference  from  such  user  t& 
show  that  the  state  of  the  title  was  such  that  dedication  was  impossible,  and 
that  no  one  capable  of  dedicating  existed. 

The  proceedings  in  this  matter  were  instituted  under  the 
provisions  of  "  The  Crown  Lands'  Act"  by  the  Surveyor  Gene- 
ral  on  the  part  of  the  Crown  in  the  month  of  November  last. 
The  complaint  embodied  in  the  summons  granted  by  me  as- 
serted the  right  of  the  Crown  to  certain  land  situate  in  the* 
town  of  Harbor  Grace,  and  bounded  on  the  north  by  the  main 
street,  on  the  south  by  the  sea,  on  the  east  by  the  lands  of 
Kean's  estate,  and  on  the  west  by  the  property  of  Devereaux's 
estate ;  and  charged  the  defendants  with  being  wrongfully  in  pos- 
session thereof,  and  of  having  enclosed  it  and  used  it  for  their 
own  purposes.  The  defendants,  in  their  statement  of  defence, 
assert  their  possession  by  their  tenants  of  the  land  so  described, 
and  that  such  possession  exists  by  them  and  with  the  know- 
ledge and  consent  of  the  relator  or  plaintiff,  and  under  an 
agreement  by  which  he  authorized  them  to  enclose  the  said 
land  for  their  own  use  and  purposes.  From  the  statements  of 
counsel,  and  the  oral  and  documentary  evidence  adduced  by 
the  parties,  it  appeared  on  the  part  of  the  Crown  that  the 
piece  of  land  in  question,  and  generally  described  in  the  order 
or  statement  of  claim,  was  and  is  claimed  to  be  public  pro- 
perty. This  land  is  more  particularly  described  and  its  boun- 
daries are  admitted  to  be  correctly  and  particularly  defined,  on 
and  by  a  plan  offered  in  evidence  by  the  relator  and  marked 
G.  M.  By  this  plan  it  would  appear  that  the  pink  coloured 
space  thereon  indicates  a  part  of  the  disputed  land,  and  an- 
other space,  coloured  blue,  marks  a  public  drain  or  sewer,  also 
alleged  to  have  been  enclosed  and  now  held  by  the  defendants. 
This  comprises  the  land  in  dispute  and  extends  along  the  south 
side  of  Water  street,  in  the  town  of  Harbor  Grace,  about 
thirty-five  feet 
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On  this  frontage  the  loctts  in  qiu)  is  stated  to  be  bounded  on 
the  west  by  the  old  wall  of  Pendergast's  house,  and  on  the  east 
by  the  property  of  Devereaux's  estate,  and  extending  southward 
to  the  waters  of  the  harbor. 

From  the  importance  of  the  interests,  both  public  and  pri- 
vate, involved  herein,  it  may  be  desirable  to  give,  in  brief,  the 
purport  of  the  testimony  of  the  principal  witnesses  who  were 
so  examined.  The  first  of  these,  on  the  part  of  the  plaintiff, 
was  James  L.  Pendergast,  who  deposed  that  he  was  ninety-two 
years  of  age ;  that  he  had  been  a  tenant  of  Eean's  estate  under 
a  lease  obtained  in  1853.  Having  examined  the  plan  already 
referred  to,  he  stated  that  the  space  extending  from  where  his 
house  stood  on  Eean's  estate  and  Devereaux's  property  was  un- 
occupied, and  the  distance  from  his  holding  or  house  to  Brazil's 
lane  was  about  thirty-five  feet — this  space  was  always  called 
the  public  dock ;  the  space  extended  down  to  the  water,  was  a 
public  cove,  and  always  used  as  such  for  hauling  up  of  boats, 
&c.  There  were  never  any  buildings  or  erections  of  any  kind 
on  it  as  far  back  as  the  year  1832 ;  he  knew  the  local  authori- 
ties to  have  exercised  control  over  it  and  to  have  protected  it 
from  the  intrusion  of  private  parties.  As  tenant  of  Eean's 
estate,  or  otherwise,  he  never  had  any  part  of  it  enclosed; 
until  the  erection  of  the  present  public  wharf  at  the  foot  of 
Victoria  street  there  was  no  other  public  beach  or  dock,  except 
at  this  locality.  He  never  knew  before  these  proceedings  that 
Eean's  estate  laid  claim  to  the  place  in  question,  and  is  posi- 
tive that  for  the  past  seventy  years  it  was  always  used  as  a 
public  dock ;  it  was  bounded  on  the  west  side  by  Brazil's  lane. 
The  counter  part  of  his  lease  from  Eean's  estate  was  in  evi- 
dence and  bears  date  January  12th,  1853.  This  side  of  the 
lease  identified  and  referred  to  by  the  witness,  Pendergast,  in 
his  cross-examination,  came  from  the  custody  of  the  defen- 
dants, and  on  subsequent  reference  to  its  terms  it  was  found  to 
contain  a  provision  "  that  in  case  the  piece  of  waterside  at  the 
western  boundary  of  the  said  premises,  and  lately  spoken  of  as 
a  public  cove,  should  be  ascertained  to  be  such,  no  deduction 
was  to  be  made  from  the  rent  on  account  thereof."  This  piece 
of  waterside  thus  referred  to  would  appear  to  have  formed  the 
dock  to  which  reference  is  made  in  the  evidence,  and  is  situate 
in  the  space  described  as  lying  between  the  western  wall  of 
Pendergast's  house  and  Braal's  road. 

Mr.  Drysdale,  another  witness,  showed  a  much  more  recent 
acquaintance  and  knowledge  with  the  subject-matter  in  dispute 
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than  the  previous  witness.  He  is  over  fifty-nine  years  of  age, 
and  has  lived  all  that  time  in  Harbor  Grace ;  he  knew  the  locus 
in  question,  that  is,  the  land  between  the  western  boundary  of 
where  Pendergast's  house  stood  on  Kean's  estate  and  the  eas- 
tern side  of  Brazil's  road  running  down  by  Devereaux's  house. 
It  was,  as  long  as  he  remembered,  a  public  dock,  and  was  used 
by  the  public  for  general  purposes.  He  never  knew  any  private 
person  to  claim  it  until  its  recent  occupation  by  some  of  the 
defendants.  He  referred  to  a  plan  known  as  "  Page's  plan"  of 
the  town  of  Harbor  Grace,  taken  and  published  in  1857.  This, 
he  testifies,  correctly  shows  the  place  in  which  the  dock  is  situ- 
ated ;  it  numbers  Devereaux's  house  as  thirty  and  Kean's  estate 
(Pendergast's  house)  as  thirty-two,  and  the  space  between  these 
is  the  dock  or  public  place  in  question.  Mr.  Wills  also  testi- 
fies that  he  knew  the  place  now  in  dispute  for  over  fifty  years, 
and  during  that  time  there  were  no  buildings  or  erections  on  it 
until  last  year;  the  public  always  used  it  as  a  public  dock. 
Mr.  Martin,  now  in  his  seventy-second  year,  had  lived  all  his 
lifetime  on  the  land  adjoining  the  place  in  question.  The  land 
lying  between  the  roadway  to  the  eastward  of  Devereaux's 
house  and  to  the  westward  of  where  Pendergast  s  house  stood, 
was  always  public  and  used  by  them  at  all  times  for  the  gene- 
ral public  convenience,  and  no  erections  of  any  kind  were 
placed  on  it.  There  was  some  other  testimony  and  certain 
plans  and  documents  put  in  on  the  part  of  the  Crown. 

The  defendants,  in  support  of  their  defence,  urged,  in  the 
first  place,  that  in  the  year  1828  this  very  land  must  have 
been  the  property  of  the  Kean's  estate,  as  it  formed  the  sub- 
ject of  division  among  the  claimants  on  the  estate,  and  was  in- 
cluded in  a  deed  of  partition  made  between  them  by  a  jury 
-convened  by  the  High  Sheriff  of  Harbor  Grace  in  that  year. 
The  western  boundary  of  one  of  the  lots  then  appropriated  by 
the  deed  of  partition,  is  described  as  Brazil's  road,  and  there- 
fore includes  this  land  in  dispute — the  lease  to  Pendergast  also 
covered  the  same  piece  of  property,  and  after  Pendergast's  in- 
terest ceased,  it  was  rented  to  Messrs.  Munn  and  Company. 
The  deed  of  partition  executed  by  the  jury  was  accordingly 
put  in  evidence  and  admitted  for  what  it  was  worth,  and  al- 
though effectual  between  the  parties  to  the  proceedings  then 
-determined  by  its  provisions,  cannot  be  regarded  as  determin- 
ing the  rights  of  the  public,  who  were  in  no  way  privy  to  such 
proceedings  or  deed,  in  their  claim  to  the  property  or  rights 
now  in  dispute. 
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Mr.  Prowse,  who  is  the  admiiiiBtratx)r  of  the  estates  of  two 
deceased  parties  who  hold  an  interest,  and  the  t^ent  of  others 
interested  in  this  portion  of  tho  Kean's  estate,  recognized  the 
signatures  and  hand-writing  of  some  of  the  parties  to  tho  deed 
of  partition,  and  stated  he  knew  the  land  thoroughly  for  fifty 
years,  and  that  Kean's  estate,  he  should  say,  existed  m  Harbor 
Grace  for  a  century.  The  piece  of  land  marked  on  plan  G.  M. 
as  A.  &  B.  are  now  in  dispute,  are  leased  fh>m  Kean's  estate  by 
Munn  &  Company,  and  were  formerly  under  lease  to  Pender- 
gast  On  the  lessees  fencing  the  place  notice  was  received,  on 
behalf  of  the  public,  from  the  Surveyor  General;  with  Mr. 
Mackinson  he  interviewed  the  Surveyor  General ;  on  inform- 
ing him  he  would  fence  in  the  place  now  in  question,  he  (the 
S.  G.)  replied,  very  well,  and  it  was  then  stipulated  that  Mr. 
Prowse  was  to  cover  over  the  water-cours3  or  sewer  that  ran 
through  the  place,  and  could  then  have  the  whole  of  it  Thi& 
work,  together  with  the  fencing,  cost  Munn  &  Co.  over  $400. 
To  his  knowledge  the  place  was  never  a  public  cove  and  never 
was  public  property.  He  did  not  remember  having  seen  a  fence 
on  it  running  east  and  west.  The  property  marked  A.  &  B.  on 
this  plan  had  never  been  fenced,  no  erection  of  any  kind  ever 
on  it  up  to  recently,  when  the  lessees  of  Kean's  estate  placed 
the  present  erections  on  it ;  he  did  not  reside  at  Harbor  Graca 
The  only  other  testimony  of  importance  in  support  of  defen- 
dant's position  in  the  cause  was  Mr.  Mackinson,  who  has 
resided  in  Harbor  Grace  for  the  past  thirty-two  years,  and  oc- 
cupies, as  tenant  of  Kean's  estate,  land  adjoining  the  piece  of 
land  in  question,  which  he  fenced  a  year  ago  at  the  instance  of 
Mr.  Prowse.  Before  doing  so  he  and  Mr.  Prowse  had  seen  the 
Surveyor  General,  and  after  an  examination  of  the  plans  of 
Kean's  estate  it  was  arranged  that  Prowse  should  fence  as  far 
as  the  western  side  of  the  drain,  parallel  to  it,  and  make  a  sub- 
stantial drain  of  stone  down  to  low  water,  and  level  up  the 
place  so  as  to  abate  what  theretofore  was  a  nuisance.  This  wa» 
done  at  a  cost  of  $200.  He  never  saw  any  special  use  made  of 
the  land ;  an  old  boat  or  wreck  might  have  been  laid  there,  and 
it  may  have  been  used  by  the  public  in  the  winter  as  a  con- 
venience ;  it  was  unfenced  and  people  used  it  whenever  they 
wished  to. 

Whatever  conclusion,  however,  we  are  impelled  to  arrive  at 
by  force  of  the  weight  and  character  of  the  testimony,  we  can- 
not fail  to  recognize  on  the  argument  of  defendant's  counsel,, 
great  care  and  research  in  the  able  endeavour,  on  his  part,  to* 
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establish  the  absolute  claim  of  his  clients  to  the  property  in 
question.  He  mny,  from  his  view  of  the  case,  be  correct  in 
assuming  that  the  Kean's  claimed  this  land,  and  that  it  was 
regarded  as  part  of  the  estate  for  a  period  of  years  prior  to  this 
alleged  assertion  of  the  right  of  the  public,  that  it  was  with  the 
other  property  of  the  estate,  the  sulyect-matter  of  adjudication 
in  a  proceeding  between  Kean's  heirs  in  a  court  of  record  in 
1828,  when  by  the  finding  of  a  jury  and  the  terms  of  a  deed  of 
partition,  it  was  apportioned  to  Bobert  Kean,  one  of  the  heirs 
of  Kean's  estate.  And  in  1833,  'it  -is  true,  it  was  leased  to 
Pendergiist  by  and  on  behalf  of  those  :through  ^whom  the  pre- 
sent defendants  claim  title. 

The  learned  counsel  may  also  liave  good  reason  and  ground 
for  the  contention,  that,  legally,  his  clients  are  in  no  way  bound 
by  the  acts  or  omissiona  of  their  tenants  in  permitting  any  part 
of  the  land  to  be  used  by  the  public  by  reason  whereof  any 
right  of  dedication  to  public  use  could  be  assumed  or  estab- 
lished over  the  locus  in  quo. 

But  we  have  on  the  other  hand  the  clear,  direct  and  positive 
testimony  of  witnesses  whose  capacity  and  ci-edibility  were  not 
attempted  to  be  impugned,  deposing  to  facts  within  their  own 
personal  knowledge  in  relation  to  the  disputed  land.  And  from 
these  it  must  be  accepted  as  a  fact,  that  this  property  has  not 
been  enclosed  or  built  on,  or  used  as  the  exclusive  property  of 
the  Kean's  for  the  last  thirty,  forty,  or  sixty  years ;  but,  on  the 
contrary,  it  has  at  all  times  been  open  to  and  used  by  the  pub- 
lic in  the  manner  described  by  Prendergast,  Martin,  Drysdale 
and  Wills.  It  must  also  be  observed,  that  the  proceedings  at 
law  for  partitioning  in  1828  were  had  solely  between  the  then 
claimants — the  record  of  such  proceedings  may  be  conclusive 
as  to  the  fact  of  such  finding,  and  binding  on  those  who  were, 
or  are,  privy  in  estate  to  the  parties  thereto ;  but  it  is  not  con- 
tended such  findings  can  be  utilised  in  other  proceedings  as 
evidence  of  or  set  up  by  way  of  estoppel  against  parties,  stran- 
gers to  the  first  proceedings  in  the  assertion  of  their  claims  to 
the  same  land.  Moreover,  in  addition  to  the  positive  testimony 
to  which  reference  has  been  made,  of  the  absence  of  actual 
occupation  for  such  a  lengthened  period  of  time  on  the  part  of 
those  asserting  a  title  in  fee  through  the  Keans,  we  have  the 
provisions  in  the  lease  to  Pendergast  to  deal  with.  By  it  spe- 
cial mention  is  made  "  to  the  piece  of  waterside  at  the  western 
boundary  of  the  premises "  conveyed  under  lease,  and  in  the 
event  of  that  being  ascertained  to  be  a  public  cove,  no  deduc- 
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tion  on  that  account  was  to  be  made  from  the  rent  reserved 
under  the  lease."  Now,  by  the  description  in  the  body  of  the 
lease,  of  the  land  so  conveyed  to  Pendergast,  the  western  boun- 
dary is  described  as  a  public  road  called  Brazil's,  extending  to- 
the  harbor,  consequently  the  public  cove  referred  to  in  that 
proviso  must  have  been  situate  to  the  eastward  of  Brazil's  road 
and  between  it  and  Fendergast's  holding.  Such  a  position 
harmonises  with  the  relations  and  conditions  now  advanced  on 
the  part  of  the  Crown  and  supported  by  the  evidence  adduced. 
For,  by  the  foregoing  stipulation  in  the  lease,  the  lessors  inge- 
nuously acknowledge  the  existence  of  a  doubt  in  relation  ta 
their  own  title  to  the  locus  in  quo,  or  their  right  to  lease  it  ^ 
and  this  doubt  is  clearly,  to  their  minds,  of  such  a  substantial 
character  as  to  induce  them  in  fixing  the  rent  to  expressly  pro- 
vide that,  on  its  being  found  to  be  public  property,  no  reduc- 
tion in  the  amount  of  rent  was  to  be  allowed  in  consequence 
thereof. 

Mr.  Prowse,  from  his  point  of  view,  may  consider  he  has 
good  ground  and  satisfactory  reason  for  believing  that  this 
piece  of  property  was  regarded  as  part  of  Kean's  estate  for  up- 
wards of  a  hundred  years ;  still  we  have  the  established  fact 
that  us  far  back  as  the  memory  of  the  witnesses  reaches,  and 
clearly  ever  since  the  execution  of  the  lease  to  Pendergast,  it 
has  been  vacant  and  continuously  used  as  a  public  way  and 
dock.  There  is  no  evidence  of  any  obstruction  having  been 
raised  to  this  user.  The  personal  representatives  of  those 
interested  in  the  esUite  were  resident  here,  were  parties  to  the 
lease,  and  must,  therefore,  have  been  cognizant  of  the  public 
claim  to  the  right  of  way  and  dock  in  question.  The  conten- 
tion of  learned  counsel,  that  it  is  indispensable  in  the  assertion 
and  maintenance  of  such  a  claim,  that  the  assent  of  the  owners 
of  the  land  should  be  evidenced  and  established,  is  right  in  the 
abstract ;  but,  assuming  that  it  had  been  conclusively  shown 
that  the  locus  in  question  originally  formed  part  of  Kean's 
estate,  their  knowledge  of  the  user  and  their  assent  to  such 
dedication  may  well  be  inferred  from  the  facts  and  circum- 
stances on  record.  On  this  subject  we  find  it  clearly  laid  down 
in  Adds,  on  Torts,  p,  222,  "  that  the  open  user  by  the  public  of 
a  way  as  of  right,  raised  a  prima  facie  presumption  of  the  ex- 
istence of  the  public  right,  and  when  such  user  is  proved,  the 
onus  lies  on  the  person  who  seeks  to  deny  the  inference  from 
such  user  to  show  that  the  state  of  the  title  was  such  that 
dedication  was  impossible,  and  that  no  one  capable  of  dedica- 
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ting  exlBted."  It  is  unnecessary  in  applying  this  principle  or 
rule  of  law  to  the  present  case  to  repeat  the  details  of  the  evi- 
dence; the  circumstances  or  facts,  however,  cannot  be  over- 
looked that  those  who  were  capable  and  vested  with  the  power 
as  representing  the  estate,  to  execute  a  lease  of  the  land  must 
be  held  to  have  had  a  knowledge  of  the  title  and  the  condition 
of  the  land  at  the  time.  They  were  all,  apparently,  present 
and  duly  represented,  and  must,  even  from  the  language  and 
terms  of  the  lease,  have  been  cognizant  of  the  claim  and  user 
of  the  public  to  the  place  in  question.  It  is  true,  in  law,  as 
urged  in  argument,  the  assent  of  the  lessee  is  not  sufficient  to 
establish  the  fact  of  dedication.  Here,  however,  the  party  who 
had  held  as  lessee  deposes  that  for  years  preceding  the  making 
of  the  lease,  this  piece  of  land  and  waterside  had  been  used  by 
the  public  as  a  common  way  and  public  dock,  and  that  he  never 
occupied  it  as  part  of  the  property  so  leased  to  him  by  those 
representing  Kean's  estate.  These  statements  are  made  long 
after  the  witness  had  ceased  to  be  a  tenant  of  Kean's,  and  are 
corroborated  by  the  testimony  of  the  other  witnesses,  who  must 
be  regarded  as  standing  indifferent  to  and  uninterested  in  the 
proceedings,  beyond  that  interest  they  may  have  in  the  matter 
in  common  with  the  public  for  whose  benefit  this  right  is  en- 
deavoured to  be  preserved.  On  further  reference  to  authority 
it  will  be  found,  as  laid  down  in  the  judgment  delivered  in  the 
case  of  Davics  v.  Stephens,  of  7,  C  &  P.,  and  also  in  Adds,  on 
Torts,  "  that  if  the  acts  of  user  are  notorious,  and  go  on  for  a 
length  of  time,  and  notwithstanding  a  change  of  tenants,  it  may 
be  presumed  that  the  owner  has  been  made  aware  of  them,  and 
that  the  right  of  way  was  used  with  his  concurrence."  Con- 
clusively, then,  the  documentary  and  other  evidence,  the  con- 
tents of  the  Iciise,  and  also  the  plans,  made  disinterestedly  and 
published,  before  litigation  was  contemplated,  all  point  to  the 
notoriety  of  the  claim  and  user  in  question. 

The  statement  deposed  to  on  the  part  of  the  defendants  re- 
garding the  arrangement  entered  into  with  the  plaintiff,  under 
and  by  which  the  use  of  the  place  was,  as  alleged,  secured  to 
them  in  consideration  of  considerable  work  being  done  by  them 
towards  its  improvement,  might  well  be  accepted  as  further 
evidence  of  the  existence  in  the  relator,  as  the  official  of  the 
Crown  having  charge  of  the  public  lands,  of  a  right  and  con- 
trol over  the  land  in  dispute,  and  of  its  forming  part  of  the 
public  domain. 

In  my  judgment,  therefore,  that  land  situate  between  the 
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western  boundary  wall,  described  in  evidence  as  Tendergadt'a, 
x)n  the  one  side,  and  Brazil's  road  on  :tbe  other,  and  particu- 
larly delineated  and  defined  in  the  plan  on  record  numbered  or 
marked  6.  M.,  and  according  to  the  measurements  so  given,  is 
And  must  be  declared  to  be  public  property,  and,  as  heretofore, 
should  be  reserved  for  the  uses  aud  purposes  of  a  public  way 
and  landing  place  or  dock. 

I  consider  the  defendant's  claim  to  be  reimbursed  the  monies 
(S200)  expended  by  them  in  filling  up,  levelling  off  and  fencing 
in  said  land,  as  they  apparently  performed  ithis  work  with  the 
knowledge  and  under  arrangement  with  the  t*eIator,  should  be 
favorably  dealt  with  by  the  Crown. 

I  shall  not  determine,  at  present,  on  the  question  of  the  costs 
^f  these  proceedings,  but  reserve  it  for  further  consideration. 

Mr.  Sayward,  Q.  C,  and  Mr,  Emerson,  Q,  C,,  for  plaintiff. 

Mr.  Browning  for  defendants. 


BURKE  V.  WHITE 
1892,  November.    Pinsbnt,  J. 

Licensing  Acts — Conviction — Sdling  liquor  without  license—Act  of  servant  act  qf 

master. 

Where  the  appellant  was  fined  by  the  magistrate  for  selling  liquor  without* 
license.  On  appeal,  it  was  contended  for  him,  (1)  That  the  liquor  was  sold  by  his 
wife ;  (2)  That  there  was  no  evidence  that  the  liquor  sold  contained  the  per- 
centage of  alcohol  by  law  required  to  bring  it  under  provisions  of  licensing  Act. 

Held— The  act  of  the  wife  is  the  act  of  her  husband ;  also,  that  where  it  is 
proven  that  rum  was  sold  a  magistrate  may  assume  it  was  the  weU>known 
liquor  so  described,  and  that  it  was  over  the  strength  defined  by  the  law. 

Ik  this  case  the  appellant  was  fined  $50  by  the  stipendiary 
magistrate  at  Brigus  for  a  breach  of  the  License  Act,  and 
Mr.  Scott,  Q.  C,  who  appeared  for  him,  contended  that  the 
proof,  if  any,  was  of  an  act  of  appellant's  wife  in  selling 
Uquor ;  and  the  learned  counsel  also  ingeniously  adjudged  that 
there  was  no  evidence  before  the  magistmte  to  satisfy  section 
one  of  the  Act  of  1888,  which  enacts  that  **  the  term  '  intoxi- 
cating liquors'  shall  be  construed  to  signify  ales,  wines^.malt, 
brewed  or  spirituous  liquors,  containing  two  per  cent,  or  up- 
wards of  alcohol  by  volume." 
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As  a  fact  there  does  not  appear  to  have  been  any  specific 
-proof  that  the  liquor  was  of  the  alcoholic  strength  of  two  per 
•cent.  It  is  not  surprising  that  the  legislature  should  have  ex- 
pressed its  intentions  in  a  manner  calculated  to  embarrass  its 
\meaning.  In  this  case  one  is  almost  compelled  to  yield  to  the 
objections  taken  by  Mr.  Scott,  that,  when  the  legislature  de- 
clares that ''  intoxicating  liquors  shall  be  construed  to  signify" 
XI  given  thing,  that  specific  proof  of  its  being  that  thing  must 
be  required. 

I  have  determined,  however,  (particularly  as  the  defendant 
raised  no  objection  before  the  magistrate  in  disparagement  of 
the  alcoholic  strength  of  his  liquors),  to  take  the  broader  view 
of  the  question  put  by  Mr.  Hay  ward,  Q.  C,  and  to  hold  that, 
whereas,  in  this  case  the  proof  is  that  "  rimi"  was  sold,  a  magis- 
trate may  assume  that  the  well-known  liquor  so  described  and 
known  to  the  revenue  and  other  license  laws  and  otherwise,  is 
-over  the  strength  defined  by  the  section. 

As  to  the  other  point,  it  is  in  evidence  that  the  accused  him- 
self was  present  in  the  room  when  the  liquor  was  served,  and 
therefore  I  hold  the  act  of  his  wife  or  servant  to  be  his  act ; 
.and  if  that  were  not  so  the  law  expressly  declares  (sec.  32,  Act 
of  1875)  that  sale  "  by  the  wife,  child  or  servant  shall  be  con- 
.sidered  presumptively  as  the  act  of  the  husband,  parent  or 
jnaster." 

Let  the  appeal  be  dismissed  with  costs. 


Mcpherson  v.  browneigg. 

1892,  December,    Carter,  C.  J. ;  Pinsent,  J. ;  Little,  J. 

Vendor  and  purchaser — Covenant  for  good  title — Measure  of  damages  for  breach. 

Where  property  was  seized  by  a  Customs'  oflBcer  for  breach  of  revenue  law,  and 
it  became  forfeited  and  was  sold  at  public  auction ;  the  owner  afterwards  sued 
the  purchaser  in  trover  for  the  property,  alleging  that  the  Crown  or  Customs' 
authority  had  no  property  in  the  same,  and  could  not  sell  the  same. 

/iTeW— (Piusent,  J.,  differing)— The  right  of  property  and  possession  was  in  the 
Crown.  There  was  a  sufficient  cause  to  justify  a  seizure  and  consequent  for- 
feiture. Once  the  property  became  forfeited  the  Crown  had  a  sufficient  title 
to  sell. 

This  is  an  appeal  from  the  Central  District  Court,  before 
which  the  plaintiff  sought  to  recover  in  trover  the  value  of  a 
vv 
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mackintosh  coat  of  the  value  of  $7.  The  judge  found  for  the- 
defendant.  The  amount  is  small,  but  the  principle  involved  is 
of  considerable  importance,  and  may  at  any  time  apply  to  pro- 
perty of  larpe  value.  The  question  broadly  put  is  whether 
such  an  action  can  be  maintained  where  the  property  was 
seized  by  a  Customs'  official,  imder  the  Customs'  Act,  for  a  vio- 
lation of  a  provision  contained  in  it,  which  declares  that  the 
property  so  seized  shall  be  forfeited,  and,  before  proceedings- 
instituted  for  condemnation,  the  Customs'  authorities  sell  the 
property.  The  defendant  was  a  purchaser,  on  whose  behalf  it 
is  contended  that,  assuming  the  property  had  at  the  time  of 
importation  belonged  to  the  plaintiff,  yet  the  breach  of  the  Act 
or  the  seizure  having  created  a  forfeiture,  vested  the  ownership 
in  Her  Majesty,  and  that  the  sale,  even  without  condemnation 
by  a  competent  tribunal,  could  not  operate  to  revest  the  pro- 
perty in  the  plaintiff. 

The  circumstances  in  evidence  were  that  the  plaintiff,  a  mer- 
chant in  St.  John's,  had  imported  from  England  by  the  steam- 
ship Nova  Scotian,  on  the  13th  October,  1891,  among  other 
packages  from  different  shippers,  one  package.  No.  281,  con- 
taining goods  from  the  "  Fore  Street  Warehouse  Co.",  of  which 
the  plaintiff  had  received  an  invoice,  at  the  bottom  of  which, 
below  the  tot^il  of  the  figures  £28  19s.  6d.,  was  written  "  1  par- 
cel enclosed  from  Foster,  Porter  &  Co..  value  £6  8s.  8d."  The 
plaintiff  had  also  received  from  the  same  firm  an  invoice  of 
the  only  goods  he  had  ordered  from  them,  which  amounted  to 
£9  6s.,  and  they  were  all  of  which  he  had  knowledge,  not 
having  received  any  communication  from  the  shippers  respect- 
ing the  £6  88.  8d.,  concluded  the  goods  that  represented  that 
amount  were  contained  in  the  £9  68.  invoice,  cut  off  the  memo, 
of  £6  8s.  8d.,  sent  copy  of  the  invoice  to  the  Customs,  and 
made  entry  by  one  of  his  employees  for  duty  in  the  usual  man- 
ner less  that  sum,  on  which  the  warrant  for  unshipment  was 
granted.  On  that  day  plaintiff's  buyer  (O'Flannigan)  in  the 
British  markets  was  sick  at  his  home,  and  the  entry  had  to  be 
made  without  delay.  The  landing  waiter  happened  to  select, 
out  of  the  packages  for  examination  in  the  warehouse,  num- 
bers 281  and  37,  which  were  detained  for  that  purpose.  Next 
day  O'Flannigan  returned  to  his  business  and  informed  plaintiff 
for  the  first  time  that  he  had  received  a  letter  with  an  invoice 
of  rugs  and  a  mackintosh  coat  directed  to  him,  which  he  had 
requested  to  be  fonvarded,  amounting  to  £6  8s.  8d. ;  that  plain- 
tiff had  no  knowledge  of  this,  and  the  latter  testifies  that  it 
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was  the  first  invoice  of  imported  goods  since  he  had  been  in 
business  that  was  not  directed  to  him.  When  made  aware  of 
this  circumstance,  plaintiff  sent  OTlannigan  at  once  to  the 
Customs'  officials  to  explain  it  and  amend  the  entry,  but  they 
declined  to  do  so.  It  was  not  until  the  17th  the  package  was 
opened  and  the  contents  found  as  OTlannigan  had  informed 
the  officials,  the  mackintosh  with  the  rugs  being  on  one  side 
in  a  separate  parcel  Nothing  had  transpired  until  within 
three  or  four  days  beforo  the  30th  November,  when  plaintiff, 
meeting  the  Eeceiver  General,  inquired  about  the  package,  was 
referred  by  him  to  the  landiug  waiter,  with  whom  and  the  as- 
sistant collector  he  then  spoke,  when  they  agreed  there  was 
nothing  in  the  matter  worth  reporting,  and  he  says  "  he  con- 
cluded it  was  all  right."  The  Eeceiver  General  states  this 
conversation  with  plaintiff  was  on  the  2nd  December ;  he  knew 
through  the  department  the  goods  were  seized  on  the  17th 
October,  and  were  confiscated  by  the  Board  of  Eevenue  on  the 
27th  November.  Two  days  before  the  letter  of  the  30th  No- 
vember Wcis  received  from  the  assistant  collector  the  goods 
were  advertised  for  sale  .-it  auction,  and  no  notice  had  been 
given  to  the  plaintiff  in  the  meantime.  In  that  letter  he  was 
informed  "  iliat  the  Board  of  JRevemte  had  your  case  before  them, 
and  that  on  examination  they  find  that  a  gross  attempt  has  been 
made  to  defraud  the  revenue,  and  that  far  sicch  offend  they  have 
decided  on  confiscating  such  goods,  and  tJtat  you  be  finM  in  the 
sum  of  one  hundred  dollars,  I  have,  therefore,  to  request  yo^ir 
immediate  attention  to  this  matter,  oi*  otlierioise  it  ivill  be  placed 
in  the  hands  of  tlie  Attorney  General  for  settlement"  The  goods 
.  were  sold,  and  at  the  time  when  defendant  became  purchaser 
of  the  mackintosh  he  was  notified  that  the  plaintiff  would 
claim  it  as  his  property.  On  the  15th  December  plaintiff  ac- 
knowledged receipt  of  the  above  letter,  and  gave  the  assistant 
collector,  and  through  him  to  the  officials  of  the  Customs, 
notice  that  he  claimed  the  goods  as  his  property,  and  as  having 
been  unlawfully  disposed  of. 

The  section  of  the  Customs'  Act  under  which  the  seizure  was 
made  is  the  26th,  bearing  on  this  are  the  78th  and  80th  sec- 
tions, as  follows : — 

XXVI. — No  entry  or  warrant  for  the  landing  of  any  goods, 
or  for  the  taking  of  any  goods  out  of  any  warehouse  shall  be 
valid,  unless  the  particulars  of  the  goods  and  packages  in  such 
entry  shall  correspond  with  the  particulars  of  the  goods  and 
packages  purporting  to  be  the  same  in  the  report  and  manifest 
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of  the  ship,  or  in  the  certificate  or  other  document,  where  any 
is  required,  by  which  the  importation  or  entry  of  such  goods 
is  authorized,  o?*  unUsB  the  goods  shall  have  been  properly  described 
in  such  entry  by  the  denominations  and  with  the  chara^ster  and 
circumstances  ajccording  to  which  such  goods  are  charged  vrith  duty 
or  may  be  imported;  and  any  goods  taken  or  delivered  out  of  any 
ship  or  out  of  any  warehouse,  by  virtue  of  any  entry  or  warranty 
not  corresponding  or  agreeing  in  all  such  respects,  or  not  properly 
describing  the  same,  shall  be  deemed  to  be  goods  landed  or  taken 
without  due  entry  thereof  and  shall  be  forfeited. 

LXXVIIL — ^AU  vessels,  boats*,  goods,  and  other  things  which 
shall  be  seized  as  forfeited  under  this  Act,  shall  be  deemed  and 
taken  as  condemned,  and  may  be  dealt  with  in  the  manner 
directed  by  law  in  respect  to  vessels,  boats,  goods,  or  other 
things  seized  and  duly  condemned  for  breach  of  the  provisions 
of  this  Act,  unless  the  person  from  whom  such  vessels,  boats^ 
goods,  and  other  things  shall  have  been  seized,  or  the  owner  of 
them,  or  some  person  authorized  by  him,  shall,  within  one  mxmth 
from  the  day  of  the  seizing  of  the  saToe,  give  notice  in  uniting  to 
the  person  or  persons  seizing  the  same,  or  to  the  officer  in 
charge  of  the  nearest  port  or  district,  that  he  claims  the  said 
vessel,  boat  or  goods,  or  other  things,  or  intends  to  claim  them. 

LXXX. — All  vessels,  boats,  goods,  and  other  things  seized  as 
liable  to  forfeiture  under  this  Act,  shall  be  forthwith  delivered 
into  the  custody  of  the  officer  of  the  port  where  the  same  shall 
have  been  seized,  or  of  such  other  port  as  the  Receiver  Gene- 
ral or  assistant  collector  may  direct ;  and  such  officer,  after  con- 
demnation of  such  vessels,  boats  and  other  things,  shall  cause 
them  to  be  sold  by  public  auction  to  the  highest  bidder :  pro- 
Naded  that  the  Board  of  Revenue  may  order  such  vessels,  boats, 
goods  and  other  things,  or  the  proceeds  of  such  sale,  to  be  re- 
stored in  such  manner  and  upon  such  conditions  as  they  shall 
think  fit. 

The  requirements  of  the  Act  were  not  complied  with,  and 
although  there  would  appear  to  have  been  no  fraudulent  inten- 
tion in  the  omission  of  these  goods  in  making  the  entry  or  in 
evading  the  payment  of  duty,  by  giving  credit  to  the  sworn 
and  uncontradicted  testimony  of  the  witnesses,  yet  in  law  there 
was,  I  apprehend,  a  sufficient  cause  to  justify  a  seizure  and  con- 
sequent forfeiture,  as  the  circumstances  at  the  time  appeared, 
the  entry  being  invalid  under  the  26th  section.  The  plaintiff 
was  bound  by  the  78th  section  to  give  one  months'  notice  of 
his  intention  to  claim  the  goods  from  the  day  of  seizure,  other- 
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wise  they  would  be  regai*ded  as  condemned,  but  it  should  have 
been  shewn  that  he  had  knowledge  of  the  seizure,  and  there  is 
no  evidence  that  he  had  such  until  he  received  the  letter  re- 
ferred to  from  the  assistant  collector  when  he  was  informed  of 
the  confiscation.  As  to  knowledge  being  a  necessary  ingredient 
in  penal  proceedings,  see  Wilherforce  on  Statutes,  page  26i  \  the 
detention  for  examination  was  not  seizure,  see  Jacobsohn  vs. 
Blake,  6  M,  &  G.,  926,  where,  in  an  action  of  trespass  against 
customs*  officials  for  seizing  goods,  Tindal,  C.  J.,  observed  in 
giving  judgment,  "  there  must  have  been  an  actual  seizure  of 
the  plaintiff's  goods,  but  the  evidence  here  was  all  the  other 
way,  and  went  to  show  tliat  the  defendants  merely  took  pos- 
session of  the  goods  in  the  execution  of  their  duty  as  Custom 
House  oflBcers  for  the  purpose  of  examination,"  and  in  this 
ruling  all  the  judges  concurred.  All  Acts  that  impose  public 
burdens  or  charges  are  to  be  construed  strictly,  while  any  ex- 
ception that  confines  their  operation  is  to  be  construed  libe- 
rally, Wilherforce,  p,  ^44  and  note  (d).  Besides  the  conversation 
as  given  above  between  the  plaintiff'  and  the  Customs'  ofiBcials, 
I  am  clearly  of  opinion  the  notice  of  claim  was  in  law  given 
within  the  time  required  to  save  condemnation,  and  the  autho- 
rity to  sell  can  be  exercised  only  after  condemnation  To 
effect  that  object  proceedings  should  have  been  instituted  in 
the  courts  mentioned  and  as  provided  for  in  the  114th  section, 
and  there  were  none.  The  Board  of  Revenue  is  constituted 
nnder  chap.  48  of  the  consolidated  statutes,  by  which,  so  far  as 
concerns  this  question,  it  is  enacted, — "  they  shall  direct  and 
carry  on  prosecutions  for  seizures,  forfeitures,  penalties,  and 
breaches  of  revenue  law,  over  which  they  shall  have  a  general 
control;  they  may  remit  penalties  in  whole  or  in  part,  and 
direct  the  restoration  of  property  seized  or  the  proceeds  there- 
of, &c."  There  was  manifestly  an  unlawful  assumption  of 
authority  by  the  Board,  and,  if  such  did  exist,  there  was  an 
abuse  of  it  in  subverting  the  principles  of  justice  in  this  mat- 
ter. The  Act  not  only  does  not  confer  on  them  the  power  to 
confiscate  or  impose  a  penalty,  but  expressly  mentions  the 
courts  which  shall  possess  the  jurisdiction,  and  all  this  is 
usurped  without  any  notice  of  the  proceeding  to  the  plaintiff 
on  ex  parte  information  without  oath,  and  yet  the  Board  has 
undertaken  to  pronounce  confiscation  of  the  property,  impose 
a  penalty  and  charge  the  plaintiff  with  a  gross  attempt  to  de- 
fraud the  revenue.  Even  with  the  members  of  a  London  club 
regarded  as  a  quasi  judicial  body,  as  is  the  Board  of  Revenue, 
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the  courts  have  issued  an  injunction  to  restrain  expulsion 
unless  notice  had  been  given  to  the  member  of  the  specific 
charge  of  misconduct  and  the  opportunity  of  being  heard. — 
Fisher  vs,  Keane,  11  C.  J).,  352 ;  LdboucTiere  vs.  Earl  of  Wham^ 
diffe,  13  a  R,  3^6. 

The  Customs'  officials  cannot  be  too  vigilant  in  guarding  the 
public  revenue,  and  when  they  confine  themselves  to  their 
sphere  of  duty  will  be  sustained  by  the  courts  as  they  ought  to 
be,  but  when  they  overstep  it,  they  must  be  plainly  told  of 
their  error  and  submit  to  the  consequences.  The  question  now 
remains  whether  this  appeal  is  to  be  sustained  or  dismissed, 
and  to  arrive  at  a  determination  we  must  ascertain  to  whom 
belonged  the  ownership  of  the  property  and  the  right  of  pos- 
session at  the  time  of  the  alleged  conversion  by  the  defendant 
The  plaintiff  contends  the  unauthorized  sale  re- vested  the  pro- 
perty in  him,  even  assuming  that  before  then  it  belonged  to 
Her  Majesty  as  having  been  forfeited.  But  can  this  be  so  ? 
In  the  recent  case  of  Fitts  v.  fflhvyer,  which  arose  under  the 
Customs'  Act,  this  court,  after  much  deliberation,  held  in  con- 
formity with  the  decisions  cited  in  the  judgment,  that  forfei- 
ture accrued  before  seizure  and  before  the  institution  of  any 
suit  or  proceeding  for  condemnation  at  the  time  the  illegal  act 
was  committed,  and  that  it  divested  the  property  out  of  the 
previous  owner.  I  did  not  pronounce  the  judgment,  but  before 
pronounced  I  had  carefully  examined  the  authorities  applicable 
to  the  circumstances,  and  concurred.  If  this  ruling  be  correct 
in  law,  and  no  reason  has  been  advanced  or  case  cited  to  sus- 
tain a  contrary  opinion,  then  both  the  right  of  property  and  of 

possession  were  in  the  Crown An  owner  may  part 

with  the  possession  temporarily  to  another,  as  by  hiring  or  de- 
positing, which  would  constitute  what  the  law  denominates  a 
bailment,  and  the  right  of  possession  would  for  the  time  be  in 
the  bailee,  who  as  special  owner  could  alone  maintain  trover 
against  any  person  who  may  have  taken  the  goods  and  con- 
verted them  to  his  own  use,  but  if  he  should  convert  the  goods 
so  bailed  to  his  own  use,  such  as  by  a  sale,  he  would  by  that 
act  have  determined  the  bailment,  and  the  right  of  property 
would  draw  to  it  the  right  of  possession  so  as  to  enable  the 
owner  to  recover  damages  in  trover.  Cooper  vs.  Killoniatt, 
i,  C.  &  R,  672;  Johnston  v.  Itar,  16,  C.  5.,  K  S.,  330;  Figot 
V8.  Cubley,  Id.  701.  Counsel  for  the  plaintiff  contended  that 
the  same  principle  applied  in  this  case,  as  the  sale  restored  the 
right  of  property  and  gave  the  right  of  possession.     But  there 
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is  an  essential  difference  between  the  two  positions,  one  party 
only  can  be  the  owner. — WilHams  on  per scmal  property,  (838). 
In  the  cases  cited  the  bailor  was  the  owner  at  the  time  of  the 
wrongful  conversion  as  was  Her  Majesty  at  and  from  the  time 
of  the  forfeiture.  There  was  no  bailment  and  no  mere  right  of 
lien  which,  when  the  goods  were  parted  with,  became  lost.  The 
principle  relied  upon  by  the  plaintiff  did  not  re- vest  the  pro- 
perty in  the  bailor  as  it  was  his  throughout,  but  it  did  the  right 
of  possession  from  the  wrong  committed.  See  JUcdliday  v.  Hoi- 
gate,  3,  Z.  JR.,  Ex.  299,  where  a  sale,  wrongful  as  regards  time, 
of  pledged  shares,  yet  the  immediate  right  of  possession  was 
not  re-vested,  and  plaintiff  could  not  maintain  trover,  either 
for  the  whole  value  or  nominal  damages.  In  Scott  v.  Shearman, 
S,  W.  Blachstone,  p.  980,  which  was  an  action  of  trespass  against 
revenue  officers,  the  eminent  jurist,  Sir  W.  Blacks  tone,  in  his 
luminous  judgment,  declares  the  law  to  be :  ''  The  spirituous 
liquors  that  were  seized  were,  therefore,  at  the  time  of  the  sei- 
zure, the  goods  and  chattels  of  Her  Majesty,  and  not  of  the 
plaintiff,  as  in  his  declaration  he  has  (necessarily)  declared 
them  to  be,  since  neither  trespass  or  trover  will  lie  for  taking 
goods  unless  at  the  time  of  the  taking,  the  property  was  in  the 
plaintiff,  "  or  at  the  time  of  the  alleged  wrongful  conversion,  2, 
Smith,  leading  cases,  87.  How  then  can  the  plaintiff  claim  in 
this  case  that  he  has  been  wrongfully  deprived  of  his  property 
by  the  defendant  ?  Had  there  been  proceedings  for  condem- 
nation, as  it  was  the  duty  of  the  officer  named  for  that  purpose 
in  the  Customs'  Act  to  have  instituted  where  there  was  a  claim, 
AS  is  laid  down  in  the  case  supi^a,  "  the  very  seizing  of  the  goods 
is  notice  to  the  claimant  and  an  undertaking  to  proceed  to  con- 
demnation according  to  the  rules  of  the  court  (exchequer),"  in 
iihis  case  under  the  statute. 

The  effect  of  a  judgment  of  condemnation  would  have  been 
the  vesting  the  property  irrevocably  in  the  Crown  which  would 
have  a  retrospect  and  relation  back  to  the  seizure.  A  merito- 
rious claimant,  by  the  default  of  the  officer  in  not  prosecuting, 
would  appear  not  to  be  deprived  of  a  remedy  if  so  advised  in 
adopting  a  similar  course  to  that  taken  by  the  claimants  in 
Prince  v.  the  Queen,  P,  C,  app.  cos.,  p.  1,  where  the  proceedings 
were  commenced  by  him  by  monition  in  the  Vice- Admiralty 
court  of  the  colony,  after  which  the  Crown  filed  an  information 
or  libel,  and  the  matter  went  on  to  judgment.  In  actions 
against  revenue  officers  in  England  concerning  matters  of  re- 
venue, the  court  of  exchequer,  (the  jurisdiction  of  which  is  pos- 
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sessed  bj  this  court),  claims  the  right  of  adjudging,  and  as  » 
privilege  of  the  officers,  and  when  an  action  is  ebewhere  com- 
menced, it  will  on  motion,  be  removed.  Attorney  Oeneral 
V.  Kingston,  8,  M.  &  W.,  163;  1,  Austruthtr,  206,  in  which  will 
be  found  an  elaborate  judgment  of  Eyre,  C.  J.,  on  this  subject 

This  action,  however,  is  not  against  a  revenue  officer  but  a 
purchaser  without  collusion,  and  having  due  regard  to  all  the 
circumstances,  I  feel,  after  the  best  consideration,  that  I  have 
no  option,  and  am  bound  to  maintain  what  I  consider  to  be  the 
solid  principle  of  law  involved  apart  from  all  technicality,  and 
adjudge  that  this  appeal  be  dismissed,  but  under  the  circum- 
stances, without  costs. 


Hon.  Mr.  Justice  Pinsent: 

This  is  an  action  brought  by  the  plaintiff  in  the  District 
Court,  to  recover  from  the  defendant  S7,  the  value  of  certain 
goods  purchased  by  the  defendant  at  a  Custom-house  sale  of 
goods  alleged  to  be  forfeited  under  the  Customs'  Management 
Act.  The  plaintiff  contends  that  the  property  in  question  waa 
not  forfeited,  and  was  illegally  seized  and  sold,  and  he  brings 
this  action  to  test  these  questions.  The  defendant  rests  his 
claim  upon  title  derived  under  the  authority  of  the  Customs ;. 
and  his  title  is  defended  by  the  Eeceiver  General  and  other 
officers  of  that  department.  But  for,  as  I  hold  it  to  be,  the 
tortious  conversion  of  the  goods  in  the  teeth  of  the  statute,  by 
which  the  property  was  taken  out  of  the  custody,  control  and 
due  course  of  law,  I  think  that  upon  the  principle  of  the  autho- 
rity of  Cawtkome  v,  Campbell,  cited  in  1,  Anstruther,  p,  205r 
this  court,  in  virtue  of  its  Exchequer  jurisdiction,  would,  upon 
application,  stay  the  trial  of  such  an  action  as  this  in  the  court 
below,  and  require  the  parties  originally  to  test  in  this  court 
the  question  of  title,  and  the  validity  of  the  proceedings  of  the 
Customs.  But  here  all  parties  have  gone  into  the  merits  of 
the  action  in  the  court  below  and  submitted  them  in  the  first 
instance  for  adjudication  there,  so  that  on  appeal  the  cose  is 
practically  before  us  to  deal  with  on  the  merits  as  effectually 
as  if  it  had  been  originally  taken  and  heard  here. 

I  had,  previously  to  the  late  great  fire  in  St  John's,  bestowed 
a  great  deal  of  pains  upon  the  consideration  of  this  case,  and  I 
had  prepared  a  judgment  very  fully  setting  out  the  entire  facts,, 
and  the  law  which  it  was  our  duty  to  apply  to  them.  I  shall 
content  myself  now  with  a  much  shorter  review  of  this  cose. 
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particularly  as  I  find  that  the  learned  Chief  Justice,  from  whom 
I  have  here  the  misfortune  to  differ  in  opinion,  has  set  out  every- 
thing at  large  in  his  judgment,  which  was  not  as  mine  was,  lost- 
in  the  fire. 

After  giving  full  consideration  to  the  evidence,  I  can  discover 
no  justification  for  imputing  fraud  to  the  plaintiff,  nor  do  I  be- 
lieve that  if  this  case  had  come  before  us  in  the  form  of  an- 
information  or  indictment  for  instance,  for  trial  by  jury,  that 
fraud  would  have  been  found.  To  arrive  at  any  other  conclu- 
sion we  should  have  not  only  to  discard  the  plaintiff's  own  evi- 
dence, but  that  of  Mr.  Flannigan,  which  confirms  it  in  all 
essential  particulars ;  and  to  disregard  the  uncontradicted  evi- 
dence of  the  statement  of  the  Custom  House  officers  that  they 
saw  nothing  in  the  transaction  worth  reporting  against  the 
plaintiff.  It  will  be  borne  in  mind  that  it  was  by  Mr,  Flanni- 
gan the  plaintiff  became  apprised  of  the  mistake  he  had  made,, 
which  was  then  immediately  corrected ;  and  that  it  was  from 
Mr.  Flannigan  the  Custom  House  officers  received  the  first  in- 
formation of  the  parcel  being  in  the  case  at  the  landing  ware- 
house. Prior  to  the  removal  and  examination  of  the  case  at 
examining  warehouse,  and  immediately  upon  the  discovery  of 
the  plaintiff's  mistake,  and  within  two  days  of  the  arrival  of 
the  goods  at  this  port,  entry  was  tendered  at  the  Custom  House 
for  this  additional  parcel. 

I  think  the  evidence  in  this  case  fails  to  sustain  any  seizure 
at  all,  in  the  sense  of  the  statute,  of  these  goods  as  forfeited. 
There  was  a  sale  of  the  goods  as  ccytifiscated  under  illegal  pro- 
ceedings of  the  Board  of  Revenue.  Thus  the  only  proceedings 
which  can  be  construed  into  such  a  seizure,  followed  a  preten- 
ded adjudication  by  the  Board  of  Revenue,  at  which  the  plain- 
tiff was  afforded  no  opportunity  of  being  heard,  and  in  the 
assumption  of  a  judicial  power  which  this  court  has  more  than 
once  warned  the  Customs  authorities  and  the  Board  of  Reve- 
nue, that  they  do  not  possess.  But  assuming  that  there  was  a^ 
seizure  at  that  time  of  the  goods  as  forfeited,  the  plaintiff  gave 
notice  in  writing  of  his  claim  to  them  under  the  78th  section  of 
this  Act. 

It  has  been  suggested  that  with  regard  to  suits  against  offi- 
cers of  Customs  for  anything  done  under  the  Act,  there  are 
certain  modes  of  procedure  and  limitations  prescribed ;  and  this 
is  perfectly  true ;  but  I  can  discover  nowhere  unless  it  may  be 
in  cases  under  the  section  just  cited,  and  where  notice  has  not 
been  given,  that  a  rightful  owner  who  has  not  forfeited  his  goods. 
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loses  his  right  of  property  in  them.  I  do  not  think  it  can  be 
successfully  contended  that  if,  for  instance,  goods  had  been 
seized  as  dutiable  which  were  exempt,  or  where  they  had  already 
paid  duty,  or  mistake  was  made  as  to  their  identity,  any  Cus- 
tom House  sale  could  give  to  a  purchaser  a  right  of  property  in 
them,  or  preclude  the  owner  (who  had  given  notice)  from  re- 
-covering them. 

Under  the  80th  section  of  the  Customs'  Management  Act, 
goods  seized  as  liable  to  forfeiture  are  subject,  "  after  condem- 
nation," to  be  sold  by  auction  to  the  highest  bidder,  and  the 
•condemnation  in  question  means  judicial  sentence  after  adjudi- 
•cation  by  a  competent  court.  The  exception  to  this  (and  it 
requires  very  express  words  in  a  statute  to  make  such  an  ex- 
•ception,  and  thus  to  derogate  from  the  ordinary  right  of  pro- 
perty), is  when  the  owner  shall  not  give  notice  within  a  month 
of  the  seizure  of  the  goods  as  forfeited,  a  seizure,  if  it  ever  took 
place  in  this  case,  being  that  in  virtue  of  the  ill^al  proceed- 
ings by  the  Board  of  Revenue ;  for  within  two  or  three  days 
prior  to  this,  the  examining  officers  had  declared  there  was 
nothing  worth  reporting,  and  here  there  is  no  dispute  as  to  a 
notice  having  been  given  of  the  owner's  claim. 

Again,  the  goods,  the  subject  of  this  suit,  are  admitted  to 
have  been  at  the  time  of  the  amended  entry  in,  not  the  examifi- 
ing,  but  in  the  landing  warehouse,  and  thus  under  the  30th 
section  of  the  Act,  they  were  "  deemed  to  be  on  board  the  im- 
porting steamboat,"  and  of  such  the  section  provides  that  due 
entry  shall  be  made  within  six  days  from  the  time  of  their 
being  deposited  in  the  warehouse.  Here  the  entry  was  made 
within  two  days.  I  am,  on  the  whole  case,  of  opinion,  that  the 
goods  were  wrongfully  sold  by  the  Customs'  authorities,  and 
that,  by  virtue  of  such  a  proceeding,  the  owner  could  not  be 
divested  of  his  title,  nor  could  any  right  of  property  against  the 
owner  be  conveyed  to  a  purchaser. 

I  have  listened  with  much  pleasure  to  the  able  and  elaborate 
judgment  of  the  Chief  Justice,  in  which  I  seem  to  find  a  vast 
deal  to  support  the  opposite  conclusion  to  that  at  which  he  has 
arrived,  and  in  support  of  the  position  I  hold ;  and  I  would 
particularly  observe  that  the  case  of  Fitts  v,  ODwyer,  tried  by 
me,  was  one  in  which  the  wilful  breach  which  produced  the 
forfeiture  was  undoubted,  and  in  which  the  notice  of  claim 
given  by  the  owner  in  this  case  was  wanting,  and  in  which 
there  had  been  a  legal  seizure  of  the  goods  as  forfeited. 
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Hon.  Mr.  Justice  Little: 

These  proceedings  were  brought  before  this  court  upon  an 
appeal  from  a  judgment  rendered  in  the  Central  District  Court 
against  the  appellant,  C.  MacPherson,  in  favor  of  the  defen- 
dant, G.  Brownrigg,  in  an  action  of  trover  for  the  recovery  of 
the  value  of  a  mackintosh,  valued  at  $7. 

From  the  circumstances  connected  with  the  history  of  the 
action,  and  from  the  contents  of  the  record,  it  would  appear 
that  the  appellant,  on  the  13th  of  October,  1891,  imported  by 
the  steamer  Nova  Scotian,  from  Liverpool,  a  number  of  cases  of 
dry  goods.  Immediately  on  their  arrival  his  agent,  at  his  in- 
jstance,  attended  at  the  Custom  House  with  the  invoices  of  the 
contents  of  these  cases,  passed  entries,  paid  the  duties  on  the 
goods  so  invoiced,  and  obtained  permits  for  the  landing  thereof. 
From  the  cases  landed,  without  any  pre-arrangement  or  order 
of  selection,  two  were  selected  at  haphazard  from  the  whole 
number,  and  marked  by  the  landing  waiter.  White,  for  exami- 
nation at  the  Customs'  Examining  Warehouse.  One  of  these 
biases  was  numbered  281,  and  on  its  subsequent  examination  on 
the  15th  October,  by  Mr.  Jardine,  the  Customs'  Examiner  of 
goods  and  invoices,  he  found  in  it  a  parcel,  of  which  no  men- 
tion was  made  in  the  invoice,  and  for  which  no  entry  had  been 
passed  or  duties  paid.  This  parcel  contained,  among  other  arti- 
cles, the  mackintosh  in  question.  The  invoice  accompanying 
the  entry  of  these  cases  was  found  by  Mr.  Jardine  to  have  been 
mutilated,  having  had  a  part  torn  or  cut  ofiF  it.  The  goods  in 
the  parcel  were  seized  as  forfeited  under  and  by  force  of  the 
terms  of  the  26th  section  of  our  Customs'  Management  Act ; 
the  contents  of  the  cases,  with  this  exception,  passed  after  their 
examination  into  the  possession  of  the  importer.  The  invoiced 
value  of  the  goods  in  this  parcel  was  £6  8s.  8d.  stg.  On  the 
day  after  the  passing  of  the  entries  and  the  removal  of  the 
cases  to  the  warehouse  for  examination,  the  plaintiff  made  an 
unsuccessful  application  to  have  his  entry  of  the  previous  day 
amended.  It  then  appears  that  beyond  some  inquiries  and  con- 
versations in  relation  to  the  entry  and  goods  had  by  the  plain- 
tiff with  the  Customs'  officials,  nothing  of  moment  transpired, 
nor  was  there  any  further  action  taken  about  the  seizure  of  this 
parcel  of  goods  until  the  meeting  of  the  Board  of  Revenue  ou 
the  27th  November.  At  this  meeting  of  the  Board,  it  is  alleged, 
the  subject  was  considered,  and  it  was  determined  the  goods  so 
seized  and  forfeited  should  be  sold  on  the  28th  of  November, 
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and  a  fine  of  $400  should  be  imposed  on  the  plaintiff.  In  pur- 
suance of  this  determination  the  goods  were  put  up  at  public 
sale,  and  the  defendant  became  the  purchaser  of  the  article, 
the  subject  matter  of  this  action.  At  this  sale  an  agent  of  the 
plaintiff  was  present  and  warned  parties  against  purchasing,  as 
the  goods  were  claimed  to  be  the  property  of  the  plaintiff  and 
were  being  unlawfully  disposed  of. 

On  the  30th  of  November  the  following  notification  was 
riven  to  and  received  by  the  plaintiff  from  the  Assistant  Col- 
lector of  Customs : — 

*•  Sir, — I  am  directed  by  the  Board  of  Revenue  to  acquaint  you  that 
they  have  had  your  case,  in  the  matter  of  enclosure  of  goods,  ex  steam- 
ship Nova  ScotiaUf  from  Liverpool,  in  October  last,  before  them,  and  that 
on  examination  they  find  that  a  groRs  attempt  has  been  made  to  defraud 
the  revenue,  and  that  for  such  offence  they  have  decided  on  confiscating 
such  goods  and  that  you  be  fined  in  the  sum  of  $400.  I  have,  therefore,, 
to  request  your  immediate  attention  to  this  matter,  or  otherwise  it  will  be 
placed  in  the  hands  of  the  Attorney  General  for  settlement. 

"  I  have,  &c., 

"(Signed),  J.  L.  Noowan,  i4#meant  Co/." 

This  was  replied  to  by  the  plaintiff  on  the  15th  December, 
as  follows  — 

**  Referring  to  your  letter  of  the  30th  ultimo,  I  hereby  give  you,  and 
the  officers  of  the  Customs  acting  under  you,  notice,  that  I  claim  and  in- 
tend to  claim  the  said  goods  as  my  property,  and  as  having  been  unlaw- 
fully disposed  of, 

"(Signed),  C.  MacPherson." 

In  addition  to  the  foregoing  statement  of  facts,  it  must  be 
observed,  as  explanatory  of  the  circumstances  connected  with 
the  entry  so  made  and  with  the  mutilation  of  or  apparent  tam- 
pering with  the  invoice  furnished  by  the  plaintiff  to  the  Cus- 
toms, that  the  plaintiff,  as  deposed  to  by  him,  was  not  aware  of 
the  parcel  being  in  the  case  so  selected  for  examination  until 
the  day  following  the  entry  of  the  goods.  That  by  the  same 
steamer  conveying  the  goods  he  had  received  among  his  in- 
voices a  note  from  Foster  &  Co.,  one  of  the  parties  from  whom 
his  buyer  purchased,  of  an  enclosure  from  them,  valued  at 
£6  8s.  8d.  stg.,  and  had  also  received  from  them  an  invoice  for 
£9  6s.,  and  having  no  particulars  or  bill  or  invoice  of  the 
former  amount,  he  supposed  and  concluded  it  was  included  in 
the  latter,  and  removed  the  note  relating  to  the  enclosure  from 
the  invoice  on  which  it  had  been  entered,  and  made  his  entries 
at  the  Customs  accordingly.     This  was  done  in  the  absence  of 
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his  buyer,  Mr.  OTIannigan,  who  had  been  too  ill  to  attend  at 
plaintiff's  place  of  business  on  that  day ;  but  on  the  morning 
following,  when  plaintiff  was  informed  by  Mr.  OTlannigan  of 
the  circumstances  connected  with  the  enclosure,  and  that  the 
invoice  of  its  contents  had  been  addressed  to  Mr.  OTlannigan 
and  received  by  him  on  the  day  before;  he  (the  plaintiff) 
directed  Mr.  OTlannigan  to  attend  at  once  at  the  Customs  to 
amend  the  entry  in  accordance  with  the  facts.  But  as  the 
«ntry  had  already  been  made  and  the  duties  paid  on  the  con- 
tents as  particularized  in  the  invoice  then  furnished,  and  the 
€ases  having  been  removed  to  the  warehouse  for  examination, 
the  Customs  declined  to  correct  the  error  or  vary  the  condition 
in  which  the  proceedings  stood  towards  the  department.  It 
was  further  stated  in  evidence,  on  the  part  of  the  plaintiff,  that 
he  had  been  given  to  understand  from  the  oiScials,  that  owing 
to  the  insignificance  of  the  affair  it  would  not  be  further  pro- 
ceeded with.  Under  these  circumstances,  it  was  contended  at 
the  argument  in  support  of  the  grounds  of  appeal,  that  from 
the  evidence,  it  was  clearly  apparent  that  no  intention  existed 
to  defraud  the  revenue,  and  the  Customs,  on  being  so  promptly 
informed  of  the  error  they  committed  in  making  the  entry, 
and  in  view  of  the  instant  action  of  the  importer  to  amend  it, 
should  have  acceded  to  the  application,  and  were  not  justified 
in  proceeding  to  a  seizure  of  the  parcel  contained  in  case  281. 
That  this  act  of  seizing  did  not  work  a  forfeiture  of  the  goods 
and  no  right  other  than  that  of  mere  possession  was  thus  ac- 
quired by  the  Crown.  It  was  also  urged  there  was  no  intended 
violation  of  the  provisions  of  the  Customs'  Act.  The  absence, 
moreover,  of  any  notice  to  the  plaintiff  of  the  seizure  or  sub- 
sequent proceedings,  as  required  by  law,  together  with  the  un- 
authorized condemnation  of  the  goods  by  the  Board  of  Eevenue, 
voided  the  sale,  and  the  possession  of  the  goods  having  passed 
into  the  hands  of  others,  it  was  argued  that  the  rights  thereto 
unquestionably  reverted  to  the  plaintiff. 

This  history  of  the  proceedings  briefly  but  sufficiently  defines 
the  grounds  relied  on  by  the  Crown  in  support  of  the  right  of 
defendant  to  the  chattel  or  article  in  .question,  and  also  those 
on  which  the  plaintiff  rests  his  claim  to  its  possession  or  the 
value  thereof,  as  sued  for  in  the  court  below.  Although  the 
amount  sued  for  is  comparatively  trifling,  still  the  determina- 
tion of  the  issues  and  contentions  raised  in  the  proceedings 
attaches  to  it  considerable  importance  by  reason  of  the  effect 
the  adjudication  may  have  on  the  business  relations  of  others 
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in  the  trade,  as  well  as  the  plaintiff,  with  the  Customs'  depart- 
ment,  and  also  on  the  exercise  and  discharge  of  the  functions 
and  duties  of  the  officials  entrusted  with  the  conduct  and  man- 
agement of  this — the  most  important  branch  of  the  public 
service. 

There  does  not  appear  to  be  any  conflict  or  contradiction  in 
the  evidence  presented  on  the  record  on  the  part  of  those  in- 
terested in  the  case,  and  so  far  the  facts  rest  within  a  small 
compass  and  are  clearly  and  satisfactorily  set  out.  To  the 
issues  and  incidents  thus  presented  we  have,  therefore,  to  apply 
the  provisions  of  our  statute  regulating  and  relating  to  the 
Customs  in  order  to  detemiine,  in  the  tii'st  place,  the  position 
of  the  plaintiff  towards  *;he  Crown,  and  then  to  dispose  of  the 
question  of  his  right  to  sustain  these  proceedings  as  against 
the  defendant. 

Now,  the  first  document  marked  A.  amou^  the  exhibits  in 
evidence  is  the  Customs  warrant  No.  705.  In  it  are  particu- 
larized the  cases  there  inunbered  281  and  37,  subsequently 
selected  as  stated  for  examination  out  of  the  large  number  then 
reported  by  the  plaintiff.  At  foot  of  this  warrant  is  the  statu- 
tory declaration,  solemnly  made  by  the  agent  of  the  importer, 
and  by  which  the  latter  is  expressly  bound  "  that  the  articles 
mentioned  and  contained  in  the  entry  set  out  in  the  warrant 
are  of  the  value  so  declared,  and  are  thereupon  tendered  for 
the  payment  of  the  duties  to  which  they  are  subject."  The 
invoice  of  the  goods  or  the  bill  of  entry,  on  which  the  warrant 
was  made  and  entry  passed,  were  required  by  the  terms  of  the 
Act  45  Vic,  cap.  6,  to  set  out  "  the  number  of  packages,  the 
contents  of  the  cases,  as  well  as  the  quantity  and  quality  of  the 
goods  so  reported,  for  payment  of  duties "  Furthermore,  by 
the  26th  section  of  this  Act  relating  to  the  Customs,  it  is  ex- 
pressly provided  that  no  entry  or  warrant  for  the  landing  of 
any  goods  .  .  .  shall  be  valid  unless  the  particulars  of  the 
goods  and  packages  in  such  entry  correspond  with  the  parti- 
culars of  the  goods  and  packages  purporting  to  be  the  same  on 
the  report  and  manifest  of  the  ship  .  .  or  unless  the  goods 
shall  have  been  properly  described  in  such  entry  by  the  deno- 
minations, and  with  the  character  and  circumstances  according 
to  which  such  goods  are  charged  with  duty  or  may  be  imported ; 
and  any  goods  taken  or  delivered  out  of  any  ship  or  warehouse, 
by  virtue  of  any  entry  or  warrant,  not  corresponding  or  agree- 
ing in  all  such  respects,  or  not  properly  describing  the  same, 
shall  be  deemed  to  be  goods  landed  or  taken  without  due  entry 
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thereof,  and  shall  he  forfeited.  Then  again,  we  find  by  the  76th 
and  78th  sections  of  the  Act,  that  all  goods  liable  to  forfeiture,. 
shall  be  and  may  be  seized  and  secured  by  any  officer  appointed 
under  the  Act ;  and  all  goods  and  other  things  which  shall  be 
seized  as  forfeited  shall  be  deemed  and  taken  as  condemned,  and 
may  be  dealt  with  in  the  manner  directed  by  law  in  respect  to 
.  .  .  goods  or  other  things  seized  and  duly  condemned  for 
breach  of  the  provisions  of  this  Act,  unless  the  person  from 
whom  such  goods  shall  have  been  seized  .  .  .  shall,  within 
one  month  from  the  day  of  seizing,  give  notice  in  writing  to  the 
person  seizing  the  stime,  that  he  claims  the  goods  or  things,  or 
intends  to  claim  them.  Finally,  in  relation  to  this  particular 
and  most  important  part  of  the  case,  we  find  the  80th  section 
of  the  Act  sets  out  that  the  goods  seized,  as  liable  to  forfeiture, 
shall  be  forthwith  delivered  into  the  custody  of  the  officer  of 
the  port,  &c.,  .  .  .  and  such  officer,  after  condemnation  of 
such  goods,  shall  cause  them  to  be  sold  by  public  auction ;  pro- 
vided the  Board  of  Revenue  may  order  such  .  .  .  goods  or 
the  proceeds  of  such  sale,  to  be  restored  in  such  manner  and 
upon  such  conditions  as  they  shall  think  fit. 

Before  proceeding  to  deal  with  the  application  of  these  pro- 
visions to  the  matters  in  question,  it  must  be  observed  that 
from  the  uncontradicted  evidence  of  the  plaintiff  and  Mr. 
OTlannigan,  there  would  appear  to  be  no  sufficient  justification 
for  the  imputation  of  fraud  cast  on  conduct  of  the  plaintiff  in 
connection  with  the  mutilation  of  the  original  invoice.  The 
conclusion  to  be  drawn  from  this  evidence  is  that  from  acci- 
dental circumstances,  and  without  the  slightest  intention  to 
defraud,  the  plaintiff  removed  from  the  foot  of  the  invoice  the 
note  making  reference  to  the  package  contained  in  case  281. 
Certainly  the  discovery  of  the  cutting  from  the  invoice,  and 
the  subsequent  application  by  the  plaintiff  to  amend  the  report 
or  the  entry  after  it  was  known  that  the  case  had  been  selected 
for  examination,  naturally  and  reasonably  impressed  the  officers 
with  the  belief  that  a  fraud  was  intended  to  be  committed. — 
The  sworn  statements  of  MacPherson  and  OTlannigan,  how- 
ever, subsequently  made  at  the  trial,  sufficiently  removed  this 
impression  and  save  the  necessity  of  making  the  charge  of  dis- 
honesty so  broadly  pronounced  against  the  plaintiff  in  the 
judgment  on  record  before  us.  We  have,  however,  to  deal 
with  the  incidents  as  they  arose  preceding  the  seizure,  and  it 
is  admittedly  a  fact  that  the  parcel  subsequently  found  in  case 
281  had  not  been  reported,  no  entry  had  passed  for  the  goods 
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it  contained,  and  no  duties  bad  been  tendered  or  paid  for  or  on 
iuxoont  of  tiiem,  at  tbe  time  tbe  cases  were  passed  at  tbe  Cns- 
toma  Tbe  J  were,  consequently,  not  mentioned  in  tbe  warranty 
oior  intended  to  be  covered  hj  the  declaration  in  proof  of  tbe 
.contents  of  tbe  case.  On  opening  and  examining  tbe  case, 
Mr.  Jardine  found  tbe  parcel  and  tberenpon  it  was  seized  as 
forfeited. 

Tbese  circumstances  must  be  regarded  as  sufficient  in  tbem- 
.selves  to  warrant  tbe  seizure  and  to  justify  tbe  officer  in  acting 
on  tbe  belief  of  an  attempt  being  made  on  tbe  part  ot  tbe  im- 
porter to  defraud  Her  Majesty,  see  AUomty  Otmeral  v$.  Siddans, 
1C.&  </:,  22I^.  Tbe  language  of  the  26tb  section  of  the  Act 
is  express  in  its  terms,  and  no  way  doubtful  in  its  meaning,  and 
distinctly  declares  that  goods  landed  under  such  an  imperfect 
entry  shall  be  deemed  to  be  goods  landed  or  taken  without  due 
entry,  and  shall  be  forfeited.  From  tbe  moment  when  due 
entry  ought  to  have  been  made,  and  was  not  made,  goods  are 
to  be  deemed  illegally  unshipped  and  subject  to  tbe  conse- 
quences of  beiug  so. — Attcn^iuy  Gentnd  vs,  Harel,  1  Met  cfc  JFl, 
589.  It  is  further  observed  in  the  judgment  of  Lord  Abinger, 
rendered  in  the  same  case,  that  goods  landed  without  due  entry 
are  clearly  unlawfully  landed,  and,  therefore,  the  non-payment 
of  the  duty  and  the  fraud  in  not  making  a  perfect  entry  ac- 
cording to  the  directions  of  the  statute,  take  the  goods  out  of 
tho  protection  of  the  previous  clauses  of  the  statute,  and  leave 
them  in  the  same  condition  as  if  they  were  landed  without  an 
entry  at  all,  and  therefore  ''  illegally  unshipped."  There  is  no 
inconsistency  in  making  such  goods  liable  to  forfeiture,  and 
also  subjecting  to  penalties  the  persons  concurring  in  such  un- 
shipping. 

One  of  the  consequences  then  following  on  such  non-com- 
pliance with  the  provisions  of  the  statute  was,  in  the  first 
place,  to  subject  the  importer  to  a  forfeiture  of  the  goods 
"  that  is,  to  the  loss  of  all  interest  in  the  chattels  so  affected 
by  it." — Srods.  L.  Diary,  The  illegal  act  having  occurred,  the 
forfeiture  consequently  preceded  the  actual  seizure  made  by 
the  examining  officer,  and  the  property  in  the  goods  thus  be- 
came absolutely  vested  in  Her  Majesty.  This  principle  is 
recognized  and  laid  down  as  governing  in  cases  of  forfeiture 
and  seizure  under  the  Act,  and  was  applied  in  the  case  of  PiUs 
V8.  ODwyer,  recently  adjudicated  on  by  this  court.  The  action 
and  course  of  procedure  of  the  Customs'  department  appear 
up  to  this  to  have  been  perfectly  regular.     The  plaintiff,  how- 
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«yer,  as  he  alleges,  was  not  made  aware  of  the  seizing  until  the 
receipt  of  the  Tetter  from  the  assistant  collector  on  the  30th 
November,  informing  him  of  the  fact  and  of  the  condemnation 
of  the  goods  by  the  Board  of  Eevenue.  Now,  before  observing 
on  and  disposing  of  the  exercise  of  such  authority  on  the  part 
^f  the  Board,  it  is  necessary  to  give  the  purport  of  the  section 
under  which  they  appear  to  have  acted.  Under  this,  the  78th 
•section,  it  is  declared  that  all  ♦  ♦  ♦  goods  which  shall  be 
jseized  as  forfeited  *  *  shall  be  deemed  and  taken  as  con- 
-demned,  and  may  be  dealt  with  in  the  manner  directed  by  law 
in  respect  to  goods  or  other  things  seized  and  duly  condemned 
for  breach  of  the  provisions  of  the  Act,  unless  the  person  from 
whom  they  have  been  seized  ♦  ♦  shall,  within  one  month 
from  the  day  of  seizing  of  the  same,  give  notice  in  writing  to 
the  persons  seizing  the  same,  &c.,  that  he  claims  the  goods  or 
intends  to  claim  them. 

Now,  under  the  terms  of  the  first  part  of  this  section  it  may 
ihave  been  assumed  or  inferred  that  they  then  hod  the  right  to 
-deal  with  the  goods  as  if  the  question  of  condemnation  had 
ibeen  regularly  or  duly  disposed  of  by  a  couii  having  authority 
'to  deal  with  the  subject  because  of  the  absence  of  the  notifica- 
tion on  the  part  of  the  owner,  as  provided  for  by  the  latter 
^part  of  the  section.  But  it  must  be  remembered  that  the  im- 
porter was  well  known  to  the  department,  and  could  at  any 
jQoment  have  been  communicated  with,  and  that  he  deposes  he 
had  no  notice  of  any  proceedings  after  the  case  had  been  taken 
to  the  examining  warehouse,  and  was  unaware  of  the  seizure 
or  of  any  proposed  inquiry  into  or  consideration  of  the  subject 
by  the  Board,  until  officially  informed  thereof  by  Mr.  Noonan's 
letter  of  the  30th  of  November.  I  consider  plaintiff's  notice 
of  the  17th  December,  in  response  thereto,  given  in  sufficient 
time  to  enable  him  to  avail  of  the  rights  so  reserved  to  him 
under  the  recited  section.  This  being  so,  it  was  imperative 
that  the  matter  should  have  been  otherwise  proceeded  with. 
The  Board  of  Eevenue,  as  may  be  seen  on  reference  to  title  14, 
chap.  18,  of  the  consolidated  statutes,  are  not  empowered  or 
•clothed  with  any  such  judicial  or  quasi  judicial  authority  as 
that  assumed  under  the  circumstances  arising  in  this  case. 
The  terms  in  which  their  duties  and  powers  are  defined  cle^irly 
state  that  "  they  shall  direct  and  carry  on  prosecutions  against 
parties  for  seizures,  forfeitures  and  such  like,  and  over  which 
they  shall  have  a  general  control" ;  and  the  104  section  of  the 
Customs'  Act  expressly  designates  the  courts  and  tribunals  by 

WW 


708  Mcpherson  v.  brownrigg. 

and  before  which  such  prosecutions  are  to  be  conducted.  The 
Board,  therefore,  should  have  given  notice  to  and  heard  the 
accused,  and  if  no  satisfactory  explanation  could  be  given,  then 
ihe  course  provided  for  by  law  should  have  been  adopted  for 
the  condemnation  of  the  goods  and  the  prosecution  of  the 
party. 

Even  if  the  power  of  adjudicating  were  statutably  conferred 
on  such  a  Board,  the  hearing  of  the  charge  under  the  data  and 
circumstances  presented  in  this  case,  and  the  determination 
thereupon  arrived  at  should,  in  my  judgment,  if  appealed  from, 
be  declared  null  and  void.  In  instituting  the  enquiry  into  the 
offence  reported  to  them  by  the  ofiBcers  of  the  service  against 
the  plaintiff,  the  Board  should  have  acted  towards  him  in  accord- 
ance with  the  terms  and  clear  intention  of  the  statute  and  of 
the  ordinary  principles  of  justice,  and  thereby  have  avoided 
the  position  the  course  pursued  has  placed  them  in,  "  that  of 
having  convicted  the  plaintiff  of  a  grave  offence  without  having 
given  him  any  notice  of  their  proceedings  or  action,  and  with- 
out having  afforded  him  an  opportunity  of  being  heard  or 
meeting  the  accusation  brought  against  him." 

Viewing  then  the  notice  given  by  plaintiff  as  suflBcient,  the 
condemnation  of  the  goods  and  subsequent  sale  must  be  re- 
garded wholly  irregular  and  unauthorized. 

Now,  as  against  the  defendant,  it  is  contended  that  the  effect 
or  result  of  this  irregularity  was  to  re-vest  the  right  of  pro- 
perty in  the  goods  in  the  plaintiff,  and  that  this  right  entitles 
him  to  the  possession  of  the  articles  so  purchased.  In  this 
particular  form  of  action  I  take  the  rule  to  be  that,  to  entitle 
the  party  to  maintain  trover,  he  must  have  the  right  of  pos- 
session, as  well  as  the  property,  in  the  goods  sought  to  be  re- 
covered. In  trover,  the  allegation  set  out  in  asserting  plain- 
tiff's claim  is  that,  at  the  time  of  conversion  he  was  lawfully 
possessed  of  the  goods  as  of  his  own  property.  He  must  show,- 
not  only  that  the  goods  were  his  at  the  time  of  seizure,  but 
that  they  continued  his  property  down  to  the  time  of  their 
being  sold  by  the  Customs. — Seakev,  Loviday,ji,,Man.,  andGM.,. 
S,  M.  &  W.,  7,  D,  W,,  516,  The  act  of  forfeiture  arose  when 
the  importer  omitted  to  report  the  goods,  furnishing  an  imper- 
fect entry  thereof,  and  the  language  of  the  Act  is  that  any 
goods  not  reported  shall  be  forfeited.  In  the  case  of  the  Anrutn- 
dale,  L.R.  &F.D,  ^18,  it  was  held  that  forfeiture  accrued 
before  seizure,  and  before  the  institution  of  any  suit,  at  the- 
time  when  the  alleged  illegal  and  fraudulent  act  was  done,. 
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and  that  it  divested  out  of  the  owners  the  property  which 
before  they  had  in  the  ship,  and  that  the  seizure  related  back 
to  the  act  which  was  the  cause  of  the  forfeiture.  By  the  for* 
feiture  alone  the  property  was  divested  out  of  the  owner  and 
became  vested  in  the  Crown.  And  equally  well  supported  is 
the  principle  that  the  consignee  or  vendee  of  goods  in  the 
rightful  custody  of  Customs'  officers  has  no  right  to  their  pos- 
session until  the  duties  are  paid — 2  Esp,  6JS  in  re  Olise,  Abbt 
on  Ship,.  j^4-  ^'his  being  the  position  and  relation  in  which 
the  Customs'  department  stood  towards  the  goods  so  seized  as 
forfeited,  it  is,  nevertheless  contended  that  by  the  subsequent 
irregularities  in  the  proceedings  adopted  by  the  Board  of  Re- 
venue, in  condemning  and  selling  the  goods,  the  whole  proceed- 
ing was  rendered  illegal  and  void  ab  initio,  If  this  were  so,  the 
revesting  of  the  property  in  the  importer  would  follow  as  a 
consequence,  and  his  right  of  possession  and  of  action  would 
be  established,  although  the  duties  remained  unpaid.  In  con- 
nection with  such  a  position,  reference  may  be  made  to  the 
following  authoritative  rulings,  illustrating  the  effect  of  the 
adoption  of  informal  proceedings  and  the  commission  of  irre- 
gularities under  such  or  like  circumstances.  We  find  that, 
where  a  vessel  was  seized  as  forfeited  under  the  Navigation 
Act,  but  the  authorities  failed  to  proceed  to  her  condemnation, 
and  the  owner  thereupon  brought  an  action  for  the  seizure ;  it 
was  held  that  the  action  could  not  be  maintained  as  the  effect 
of  the  seizure  was  to  divest  the  property  out  of  the  plaintiff 
and  vest  it  in  the  Crown. —  Williams  vs  Despard,  5  T.li.'3  Wvu 
BL  ;  Scott  vs.  Sharman,  6  M.  cfc  G ,  919.  In  Rodgers  vs.  Parker, 
18  '2  B.,  Jervis,  C.  J.,  says  a  subsequent  irregularity  is  not  to 
make  the  distrainer  a  trespasser  ab  initio.  For  the  original 
taking  there  is  no  action ;  the  distrainer  is  to  be  considered  as 
being  in  possession  of  the  goods  notwithstanding  a  subsequent 
irregularity. 

It  may  be  that  any  reference,  by  way  of  analogy,  to  proceed- 
ings relating  to  or  bearing  on  the  rights  to  parties  in  questions 
arising  on  the  bailment  or  pledging  of  goods  and  chattels,  can 
have  little  or  no  bearing  on  the  class  of  cases  to  which  this  be- 
longs. Inasmuch  as  the  rights  of  the  Crown  and  the  liabilities 
of  the  public  in  matters  of  our  Customs'  revenue  are  princi- 
pally founded  on  the  positive  and  express  enactments  of  the 
legislature.  And  in  these  cases  it  is  incontrovertible  that, 
when  forfeitures  of  this  character  arise  or  are  incurred,  the 
vesting  of  the  property  accrues  instantly  to  the  Crown.     This 
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principle,  as  observed,  is  well  defined,  both  in  old  and  recent 
reports  of  adjudications  on  revenue  cases.  Detailed  reference 
to  these  need  hardly  be  made;  but  it  will,  for  instance,  be 
found  that  even  by  subsequent  proceedings  at  the  suit  of  others 
for  the  seizure  of  the  same  article  as  a  droit  of  the  admiralty 
or  otherwise,  the  Crown  will  not  be  divested  of  its  rights 
previously  acquired  by  forfeiture  or  seizure — ^rights  which  pre- 
viously accrued  to  it  through  forfeiture  of  the  article  under 
the  revenue  laws, — Park,  273 ;  Chitiy  on  Prero,  gS6.  On  re- 
ference to  the  case  of  the  Attorney  General  vs.  Nordedt,  S  Pies, 
Heports,  it  will  be  found  that  the  opinion  of  Lord  Thurlow  is 
quoted  with  approval,  "  that  a  sale  of  the  article  forfeited,  even 
in  market  overt,  would  not  alter  the  property  as  to  bind  the 
Crown.  The  forfeiture  and  right  of  seizure  being  clearly  es- 
tablished, the  changed  character  of  the  rights  of  property  is 
thus  distinctly  recognized  and  rigidly  sustained  in  all  such 
cases  brought  within  the  provisions  of  the  revenue  and  cus- 
toms' laws. 

I  may  here  be  permitted  to  note  that  much  has  been  stated 
in  reference  to  the  promptitude  with  which  the  importer  acted 
on  discovering  from  Mr.  O'Flannigan  the  history  of  the  parcel ; 
but  it  must  be  observed  that,  being  doubtful  about  the  identity 
of  the  parcel,  he  might  have  obtained  a  "sight  entry,"  and 
then,  whilst  his  cases  were  in  the  examining  warehouse,  he 
might  have  had  his  doubts  determined.  But  having  entered 
and  paid  his  duties,  he  was  bound  by  the  result,  and  officials 
lawfully  exercised  their  rights  on  the  discovery  of  the  parcel 
in  seizing  the  goods  contained  in  it  as  forfeited.  If  they  had 
pursued  any  other  course  they  would  have  been  derelict  in  the 
discharge  of  their  statutably  prescribed  duties.  The  forfeiture 
of  the  goods  in  the  first  place,  and  the  seizure  thus  made,  ope- 
rated in  vesting  the  property,  and,  as  a  consequence,  the  right 
of  possession  in  these  goods  in  the  Crown 

It  was  forcibly  urged,  in  argument,  that  on  being  so  reliably 
assured  of  the  mistake  made  on  passing  entries,  a  rectification 
should  have  been  permitted;  but,  obviously,  that  could  only 
have  been  granted  as  a  favour  or  an  act  of  grace,  which  parties 
under  such  equivocal  circumstances  rarely  or  ever  can  expect 
to  receive  from  revenue  officers. 

The  appellant's  notice,,  on  the  receipt  of  Mr.  Noonan's  note, 
was  timely,  and  his  course  of  procedure  for  the  assertion  and 
trial  of  his  claim  or  a  return  of  his  goods  might  have  been  fol- 
lowed up  under  and  by  virtue  of  the  terms  of  the  Customs'  Act, 
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The  action  of  the  Board  of  Revenue  and  its  assumption  of 
judicial  powers,  and  the  subsequent  sale  of  the  goods,  though 
manifestly  irregular,  do  not  purge  the  forfeiture  or  invalidate 
it  or  the  seizure  of  the  goods.  Nor  are  such  irregularities 
effectual  in  revesting  the  importer  with  the  right  of  property 
and  attendant  right  of  possession  in  the  goods,  indispensable 
to  him  in  the  maintenance  of  this  action. 

In  my  judgment,  under  the  terms  of  the  Customs'  Act  and 
the  law  applicable  to  the  facts,  we  cannot  sustain  this  appeal. 
I  consider,  however,  it  presents  circumstances  which  enable  us 
to  relieve  the  appellant  from  the  payment  of  the  costs  incurred 
in  these  proceedings. 

Sir  J.  S,  Winter,  Q.  C,  for  appellant. 
JTon.  E.  P.  Morris  for  defendant. 


MITCHELL  V.  BARTLETT. 
1892,  November.     By  the  Court. 

Fisheries*  Commission,  powers  of— Construction  of  rules^Setting  cod-traps^  LabrO' 
dor — Right  of  action  for  damages  by  reason  of  infringement  of  regulations, 

A  party  set  his  cod-trap  ou  the  coast  ot  Labrador,  so  near  to  another's  trap  as  to 
lessen  the  catch  of  the  latter.  It  appeared  that  in  1888  a  law  had  been  passed 
abolishing  cod-traps,  but  in  1889  a  Fisheries'  Commission  was  established  with 
))ower8  to  make  rales  for  regulating  the  prosecution  of  the  fisheries.  One  of 
the  rules  permitted  the  use  of  co<i-traps,  but  did  not  define  the  distance  they 
were  to  be  set  from  each  other,  as  was  provided  in  the  law  re{)ealed.  In  an 
action  for  damages, 

Heldy — That  as  the  rules  of  the  Fisheries*  Commission  only  prescribed  the  use  of 
cod-traps,  there  is  nothing  to  prevent  the  setting  of  a  cod-trap  near  to  another 
so  long  as  it  does  not  amount  to  a  breach  of  the  common  law. 

This  case  was  tried  before  Mr.  Justice  Pinsent,  on  Northern 
Circuit,  during  the  present  term  at  Brigus.  The  plaintiff  sought 
to  recover  damages  from  the  defendant  for  having  at  Domino, 
Labrador,  set  his  codtrap  at  a  distance  of  less  than  80  fathoms 
from  the  plaintiff's  cod-trap,  viz. :  at  a  distance  of  about  twenty- 
five  fathoms  only,  whereby  he  claims  to  have  lost  150  qtls.  of 
fish  which  he  would  otherwise  have  caught ;  and  for  which  loss 
damages  to  the  amount  of  $300  are  sought  to  be  recovered. 
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There  was  evidence  on  both  sides  with  regard  to  the  proba- 
ble damages,  the  general  lesult  of  which  is,  in  mj  opinion,  that 
the  plaintiff  has  proved  substantial  injury  arising  from  the  de- 
fendant's proceedings ;  and,  subject  to  there  being  any  right  of 
action  in  the  case,  1  assess  the  amount  at  $100. 

It  is  a  question  whether,  even  if  the  law  is  in  force  prescri- 
bing the  distance  at  which  cod-traps  must  be  set  from  one 
another,  the  violation  of  the  rule  affords  any  ground  of  civil 
action,  but  has  the  effect  only  of  subjecting  the  offender  to  the 
statutory  penalties. 

But  subject  to  the  first  objection,  we  are  confronted  with  the 
question  of  the  authority  of  the  Fisheries'  Commission  and  the 
validity  of  its  regulations. 

That  Commission  was  established  by  law  in  1889,  and  is  em- 
pnowered  to  make  and  prescribe  rules  and  r^ulations  in  rela- 
tion to  the  prosecution  of  the  several  fisheriee,  &c. 

By  regulations  made  under  this  authoiity,  the  use  of  cod- 
traps  is  allowed,  but  then  it  is  said  there  was  an  existing  sta- 
tute (1888)  abolishing  the  use  of  cod-traps,  and  the  question 
arises  whether  the  Commission's  powers  extend  to  the  repeal 
of  a  statute.  If  not,  no  man  possesses  a  right  to  set  cod-traps, 
and  consequently  no  one  could  maintain  such  an  action  as  the 
present.  But  again,  supposing  the  Fisheries'  Commission  to 
possess  the  power  of  permitting  the  use  of  cod-traps  in  the  face 
of  an  existing  statute,  it  is  said  there  having  been  no  limit  of 
distance  prescribed  by  the  Commission,  that  the  former  statute 
law  regariding  the  distance  becomes  revived,  and  incorporated 
with  their  rules  ipso  facto ;  but  if  there  is  no  law  i*egulating 
distance,  then  the  plaintiff  contends  that,  if  it  is  lawful  to  set 
cod-traps,  they  must  at  least  be  set  so  as  not  to  interfere  with 
others  having  a  prior  place ;  and  that,  if  they  do  any  injury 
accruing,  gives  occasion  for  an  action  at  common  law. 

Now  here  arises  a  complication  of  a  very  important  charac- 
ter, touching  the  power  of  the  Fisheries'  Commission,  and  the 
public  rights  of  fishinc,  and  the  private  rights  of  action,  and  as 
it  would  be  undesirable  in  the  public  interests  that  a  judgment 
should  in  such  a  case  be  given  by  one  judge  sitting  alone,  where 
there  is  no  difficulty  in  obtaining  the  judgment  of  the  full 
Bench  and  thus  avoiding  possible  future  conflict  of  decision. 
I  reserve  all  these  and  any  other  questions  of  law  that  may 
arise  in  the  case,  for  argument  in  the  general  term  at  St  John's, 
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Cdsefrom  Northern  Circuit  heard  on  argument  before  full  Court. 

We  are  of  opinion  that  the  powers  conferred  by  statute  upon 
the  Fisheries'  Commission  are  (subject  to  the  exception  as  to 
treaty  rights)  sufficient  to  enable  it,  with  the  concurrence  of 
the  Legislative  Council  and  House  of  Assembly,  to  prescribe 
rules  in  respect  to  the  methods,  places,  times  and  seasons  of 
prosecuting  the  fisheries,  notwithstanding  the  rules  may  deal 
with  and  have  the  eflFect  of  repealing  a  prior,  and  otherwise 
unrepealed  statute  on  the  same  subject,  or  the  same  points. 

We  therefore  decide  that  in  permitting  the  use  of  cod-traps 
within  certain  limits,  the  Commission  acted  within  its  powers ; 
but  that  as  no  distance  between  which  cod-traps  are  to  be  set 
is  prescribed  by  the  rules,  parties  setting  them  are  not  re- 
jstricted  as  to  distance  beyond  the  common  law  obligation  not 
to  interfere  with  each  other.  With  the  statute  aboUshing  the 
use  of  cod-traps,  the  prior  provision  as  to  distance  fell  through ; 
and  if  it  is  the  object  of  the  Commission  to  revive  the  old  rule 
or  to  make  some  new  one,  it  ought  to  be  so  expressed.  It  may 
be  useful  to  note  here,  that  on  the  trial  of  this  action,  there 
appeared  to  be  a  concensus  of  opinion  on  the  part  of  experien- 
ced witnesses,  that  sixty  to  sixty-five  fathoms  between  cod- 
traps,  is  the  preferable  distance  for  the  Labrador  coast.  There 
is  no  sufficient  evidence  in  this  action  to  sustain  a  common  law 
breach  of  the  plaintiff's  rights,  and  the  action  must  be  dismis- 
sed but  without  costs. 

Mr.  Scott,  Q.  a,  for  plaintiff. 
Mr,  Clift  for  defendant. 
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1892,  November.     Hon.  Mb.  Justice  Pinsent,  D.CL 

Oi/t—Ddivary-^Monies^Oi/t  of  monies  hy  ward  of  mouth  without  delivery^ 

Monies  (packets  of  aoveraigiiB)  weie  foand  in  a  box  of  the  testator  outside  the 
property  he  had  bequeathed  under  his  will  to  certain  of  his  children.  These 
monies  were  claimed  by  the  wife  of  one  of  testator's  sons  as  hers,  and  a» 
trustee  for  certain  of  her  children,  and  that  it  was  a  gift  inUr  vivo$.  One  of 
the  next  of  kin  disputed  this  position,  and  claimed  the  money  should  be  re- 
garded as  belonging  to  the  general  estate  of  the  testator.  The  evidence  in 
support  of  the  son's  wife  and  her  children  for  the  position  set  up,  was  that  the 
testator  had  said,  pointing  to  the  packets  of  money,  before  he  died,  "  It  is  all 
for  you  and  the  children."  There  weie  other  facts  adduced  pointing  to  the 
i  intention. 


ffdd^Thai  there  was  not  the  dear  and  unequivocal  terms  of  present  donation, 
accompanied  by  a  change  of  ownership,  which  is  essential  to  constitute  a  bind- 
ing and  concluded  gift  inter  vivos.  The  evidence  only  supported  an  unfulfilled 
intention  of  testator,  which  could  not  be  allowed  to  take  Uie  place  of  a  formal 
will  or  effectuate  the  gift 

The  deceased,  Mr.  Fitzgerald,  late  stipendiary  magistrate  at 
Fogo,  in  the  northern  district,  made  bis  last  will  and  testament 
on  the  8  th  of  January,  1891,  and  died  two  days  after  so  doing. 

He  was  worth  in  money  and  property  several  thousand 
pounds,  which,  saving  some  special  bequests  which  it  is  un- 
necessary to  particularize,  he  bequeathed  to  his  sons — ^William, 
Michael  and  Ambrose,  and  to  the  children  of  his  son  William. 

Mr.  J.  T.  Croucher  and  testator  s  son,  William,  were  execu- 
tors of  the  will. 

The  legatees  being  unable  amicably  to  settle  their  differences 
and  the  question  of  the  disposition  of  certain  monies  not  speci- 
fically bequeathed  by  the  will  also  arising,  the  parties  came 
before  the  court  dunng  its  late  circuit  term  at  Fogo,  and,  in 
two  actions,  sought  for  judicial  administration  and  distribution 
of  the  estate. 

Of  the  points  raised  in  these  actions  I  disposed  on  circuit  of 
all  but  the  question  of  certain  of  the  monies  lastly  above  men- 
tioned. 

I  decreed,  for  instance,  a  partition  of  the  waterside  premises 
at  Fogo  between  the  legatees  Michael  and  Ambrose ;  and  that 
partition  was  immediately  effected  by  commissioners  on  the 
spot;  and  I  decreed  a  sale  instead  of  partition  of  the  Shoal 
Harbor  property.  Again,  there  were  two  houses,  in  one  of 
which  testator  lived  up  to  the  time  of  his  death  with  his  son 
Ambrose,  and  another  next  door  to  it  occupied  by  Michael, 
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both  owned  by  testator.  These  were  left  severally  to  Ambrose 
and  Michael,  but  the  question  of  what  land  went  with  each 
house  was  a  subject  of  contention ;  and  I,  holding  that  the 
curtilage  of  each  house  went  with  it,  determined,  after  hearing 
much  evidence,  and  after  more  than  one  careful  view  of  the 
premises  myself,  where  and  what  the  dividing  lines  were,  and 
decreed  accordingly. 

With  regard  to  a  very  valuable  sewing  machine,  I  arrived  at 
the  conclusion  that  it  formed  the  subject  of  a  gift  perfected  by 
delivery  to  the  cliild  Bridget  Gertrude,  daughter  of  William, 
and  gave  judgment  accordingly 

With  regard  to  an  allied  indebtedness  from  Michael  to  his 
deceased  father,  the  testator,  I  held  that  it  had  been  '  squared 
off"  and  no  longer  existed  as  a  claim  of  the  estate  upon 
Michael. 

All  these  and  some  minor  disputes  being  thus  disposed  of, 
and  the  parties  having  received  their  several  pecuniary  legacies 
under  the  will,  there  remained  undisposed  of  certain  monies 
which  were  found  in  a  box  in  the  house,  principally  in  gold 
coin,  amounting  to  over  $2,300. 

Of  this  amount  there  were  three  small  packets  or  cartridges 
of  sovereigns,  two  containing  fifty  sovereigns  each,  marked  res- 
pectively ''W.  B.  Fitzgerald"  and  "A.  T.  Fitzgerald,"  and  a 
third  containing  ten  sovereigns  marked  "M.  E.  Fitzgerald"; 
and  there  then  still  remained  a  balance  of  81,882  in  gold  — 
Those  three  packets  of  money,  besides  being  addressed  as 
above,  bore  the  direction :  "  Not  on  any  account  to  be  opened 
until  I  am  dead  and  buried."  There  was  also  a  sum  of  $250 
in  a  separate  cash  box,  but  this  was  divided  as  a  residuary 
amount.  The  money  in  ihe  packets  was  appropriated  to  the 
persons  to  whom  they  were  addressed,  and  this  remains  undis- 
puted. 

The  executors  have  not  included  the  $1,882  as  part  of  the 
estate  of  the  testator  and  as  subject  to  distribution ;  but  it  was 
and  is  claimed  as  belonging  exclusively  to  the  children  of  Wm. 
B.  and  Catherine  Fitzgerald.  That  amount  is  said  to  have  been 
a  gift  from  the  testator  to  their  mother  in  trust  for  them.  The 
sum  was  not  marked  in  anybody's  name,  but  was  in  several 
plain  cartridges  endorsed  with  the  amounts  contained  with 
them. 

It  is  said  that  the  testator,  wishing  that  this  sum  should  not 
be  imperilled  in  William's  business,  made  it  a  provision  for  his 
wife  and  children  by  means  of  a  gift  either  inter  vivos  or  as  a 
donatio  mortis  causa. 
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A  great  deal  of  evidence  was  taken  upon  this  claim  during 
the  circuit,  and  upon  motion  an  order  was  made  for  the  taking 
•of  some  additional  evidence  afterwards. 

I  have  now  to  inquire  in  what  way  the  position  taken  on 
behalf  of  the  four  children  of  William  and  Catherine  Fitzgerald 
is  sustained,  and  whether  there  is  sufficient  evidence  in  law  to 
effect  the  purpose  which  it  is  said  the  testator  had  in  view  for 
them,  irrespective  of  the  bequests  of  his  will. 

These  children  are  legatees  under  the  will  for  a  specific  sum 
oi  twelve  hundred  dollars,  and  of  one-fourth  of  the  residue 
•of  the  estate  amounting  to  about  $665. 

In  addition  to  these  sums  their  mother  is  claimant  on  their 
behalf  for  the  amount  now  remaining  in  dispute,  Sl,882. 

The  executors  favour  this  position  on  behalf  of  the  children 
of  William,  and  William  for  himself  personally  concedes  to 
them  any  claim  or  interest  he  might  have  in  that  sum  as  re- 
sidue of  the  estate,  and  consents  that  the  whole  may  be  decreed 
to  be  held  in  trust  by  their  mother  for  them.  Michael  Fitz- 
gerald admits  the  claim  of  these  children  and  consents  to  the 
same  course ;  Ambrose  insists  that  there  is  no  sufficient  evi- 
dence of  any  intention  on  the  part  of  the  testator  to  give  this 
preference,  and  that  if  there  were  any  such  intention  it  should 
have  been  expressed  regularly  in  a  valid  will  in  the  same  man- 
ner as  with  regard  to  the  rest  of  testator's  property ;  and  it  is 
contended  on  his  behalf  that  to  give  effect  to  any  such  verbal 
and  supposed  disposition  as  is  set  up  here  on  behalf  of  the  chil- 
dren of  William,  would  be  to  destroy  the  efficacy  of  the  Wills' 
Act  and  defeat  the  objects  sought  to  be  secured  by  the  provi- 
sions of  that  statute.  William  swears  that  this  amount  was 
held  in  trust  by  his  father  for  his  grandchildren  (William  and 
Catherine's  children),  but  of  this  we  have  literally  no  evidence 
beyond  the  opinion  of  William  regarding  the  effect  of  certain 
facts  which  fail  to  sustain  such  a  case.  I  may  therefore  at 
once  disregard  this  position,  and  proceed  to  consider  whether 
there  was  any  form  of  effectual  gift  of  this  sum  by  the  testator 
to  the  children,  or  to  their  mother  in  trust  for  them. 

William  Fitzgerald  states  that  on  the  Saturday  after  his 
father's  death,  his  wife  took  this  money  away  in  a  bag  as 
money  held  in  trust  by  her  for  her  children;  that  Father 
Walker  handed  her  the  money ;  that  the  testator's  three  sons 
were  present  at  and  consenting  to  this  delivery.  William 
swears  that  he  first  learned  from  his  wife  of  the  existence  of 
this  money,  which  was  found  in  the  boxes  under  the  bed.    He 
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further  states  that  by  direction  of  the  testator,  and  just  aftOT 
the  making  of  his  will,  he  took  the  keys  of  the  boxes  from 
under  testator's  pillow,  and  unlocked  them;  that  deceased 
pointed  to  the  marked  cartridges  of  money,  and  said  ''  those 
Are  all  right ;"  that  he  then  asked  testator  what  was  to  be  done 
with  the  rest,  to  which  he  replied,  "  You  are  not  to  know,  you 
are  an  executor,  lock  the  box."  The  keys  were  then  taken  by 
testator  and  put  by  himself  on  a  black  ribbon  round  his  neck, 
where  they  remained  until  just  before  he  expired. 

Just  before  he  died.  Father  Walker  inquired  of  testator  what 
was  to  be  done  with  these  keys,  and  he  answered  that  they  were 
for  his  son  William.  William,  I  would  here  observe,  is  one  of 
the  executors. 

Immediately  after  testator's  burial,  the  monies  were  produ- 
ced ;  and  with  regard  to  this  sum  of  $1,882,  he  (William)  says 
that  his  wife  explained  in  presence  of  the  three  sons  and  of 
Father  Walker  what  deceased  wished  to  have  done  with  this 
money,  and  that  in  conversation  with  and  in  answer  to  a  ques- 
tion from  her  as  to  what  was  to  be  done  with  this  money,  he 
putting  up  his  hands  had  said,  "it  is  all  for  you  and  the  children." 

It  is  claimed  that  Ambrose  recognized  the  application  of  this 
money  in  that  way ;  that  he  made  no  objection  to  Catherine 
appropriating  it  for  her  children ;  and  that  when  it  was  pro- 
posed then  and  there  to  pay  him  out  of  this  amount  a  small 
sum  due  to  him  by  his  father's  estate  on  post  office  account,  he 
exclaimed,  "  I  want  to  have  nothing  to  do  with  that  money," 
and  it  is  further  contended  that  Ambrose  accepted  his  share  of 
the  residue,  and  gave  a  receipt  in  full,  irrespective  of  this 
money.  This  receipt  was  given  in  the  month  of  March  upon 
the  division  of  monies  in  the  house,  other  than  the  sum  of 
$1,882  already  taken  away  by  Catherine.  All  this  Ambrose 
explains  by  stating  that  he  was  led  to  believe  at  the  time,  that 
the  $1,882  had  been  disposed  of  according  to  clear  and  positive 
acts  and  instructions  of  the  deceased,  known  and  communicated 
by  him  to  Catherine  Fitzgerald  and  Father  Walker,  and  even 
reduced  to  writing,  but  of  which  it  afterwards  appeared  there 
was  no  proof. 

Michael  Fitzgerald  swears  that  the  day  before  his  father's 
-death,  he  said  to  him  "  William  is  secured  all  right,  but  it  has 
to  be  a  dead  letter,  never  to  be  spoken  of  outside  the  family." 
And  this,  it  is  contended,  was  intended  to  apply  to  the  sup- 
posed gift  of  the  $1,882  to  William's  children. 

Now  the  next  and  most  important  evidence  in  this  case,  is 
that  of  Catherine  Fitzgerald.    She  states  that  less  than  a  week 
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prior  to  testator's  death  he  called  her  to  his  bedside  aud  told 
her  he  had  a  secret  to  communicate  to  her  concerning  gold  he 
had  in  the  house ;  that  he  had  gold  in  hnndfuls  in  a  box  below 
his  bed  enclosed  in  a  larger  one ;  that  there  were  presents  in 
envelopes  for  his  family  addressed  to  themselves.  She  adds, 
he  gave  me  to  understand  that  all  the  gold  was  not  in  the 
envelopes,  but  S1,000  or  more  additional ;  that  he  intended  to 
arrange  it  privately  and  wanted  no  one  to  know  it.  Mrs.  Fitz- 
gerald states  that  she  then  said  to  testator  '*  don't  tell  me/'  and 
Father  Walker's  name  was  suggested  as  the  person  to  arrange 
it  After  that,  William,  having  at  his  father's  request,  read 
the  will,  informed  her  of  it,  and  he,  seeming  to  be  disappointed 
at  its  terms,  she  told  William  not  to  be  dejected  as  she  knew 
his  father  had  other  monies,  large  sums  in  gold  in  the  house, 
to  which  William  remarked  that  his  father  must  be  raving. 

After  that,  the  witness  (Catherine),  thinking  it  desirable  ta 
refer  to  the  question  of  these  monies  again,  in  case  testator 
should  fail  to  see  the  priest  in  time,  asked  him  to  finish  telling 
her  nbout  this  money  ;  and  he,  putting  up  his  hands,  exclaimed, 
"  It  is  all  for  you  aud  the  children ;"  and  he  remarked  that  ha 
would  arrange  it  when  the  priest  came.  When  the  priest  did 
come,  William  remarked  to  him,  "  I  am  afraid  you  have  come 
too  late  for  my  good."  Then  Mrs.  Fitzgerald  informed  Father 
Walker  of  what  testator  had  said  to  her.  The  priest  Siiw  the 
testator  alone  at  first,  and  immediately  after,  in  presence  of  the 
family  ;  and  then,  in  reply  to  an  inquiry  from  the  priest,  as  ta 
what  was  to  be  done  with  the  keys  on  his  neck,  he  replied, 
they  are  for  my  sou  William.  Then  Father  Walker  untied 
them  from  testator's  neck  and  gave  them  to  William. 

Father  Walker,  being  examined,  deposed  that  on  the  day  of 
death  the  testator,  speaking  to  him  of  his  temporal  aflairs,  after 
spiritual  administrations  had  been  attended  to,  said  "  I  have 
money,  gold  to  leave  to  parties,"  not  naming  any  person.  This 
witness  says  he  understood  testator  to  say  that  the  names  of 
the  parties  would  be  amongst  his  papers,  and  upon  being  pres- 
sed more  closely  as  to  the  names  ho  said  "  Kate,"  (i.  e.,  Mrs. 
William  Fitzgerald)  knows ;  and  he  added  "  let  me  alone  until 
bye-and-bye,  I  am  going  to  sleep  now,  we  will  settle  things 
bye-and  bye."  He  died  in  a  few  minutes,  without  making  any 
further  communication.  Father  Walker  confirms  Mrs.  Fitz- 
gerald's statement  as  to  the  keys  on  deceased's  neck.  Then  he 
swears  that  when  the  money  came  to  be  dealt  with  after  the 
funeral,  Mrs.  William  Fitzgerald  seemed  to  know  all  about  it. 
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and  stated  that  the  testator  had  informed  her  it  was  all  for 
her  and  the  children. 

Father  Walker  further  states  that  Ambrose  was  present,  and 
appeared  to  be  satisfied,  and  he,  (Father  Walker),  believed  that 
any  disputes  were  at  an  end  and  all  parties  satisfied. 

He  then  speaks  of  the  subsequent  division  of  the  other 
monies  iu  March,  and  of  the  signature  by  Ambrose  of  the  re- 
ceipt of  $76,  "  in  full  for  all  claim  for  cash  in  the  house  at  the 
time  of  bis  (testator's)  death,  and  given  according  to  his  in- 
structions." 

If  I  were  fully  satisfied  that  this  acceptance  and  receipt 
took  place  in  the  absence  of  any  misapprehension  and  mistake, 
and  acquiescently  with  full  knowledge  of  the  facts  and  in  the 
belief  and  desire  that  the  testator's  real  intentions  were  being 
carried  out,  I  would  hold  that,  however  deficient  the  facts  might 
be,  to  transfer  a  title  to  those  claims  to  be  the  donees,  yet  that 
Ambrose  himself  had  made  a  binding  and  complete  gift  as  from 
himself. 

I  am  sensible,  however,  of  the  danger  as  a  precedent  of  so 
dealing  with  this  litigants'  rights,  particularly  as  the  monies 
are  to  be  regarded,  until  this  contest  be  disposed  of,  as  being 
under  the  control  of  the  executor,  William.  I  feel  constrained 
to  give  him  the  benefit  of  his  strict  legal  rights. 

If  the  dealing  by  the  testator  with  this  disputed  sum  of 
$1,882  could  be  regarded  as  a  gift  of  any  kind,  it  would  be  as 
one  inter  vivor,  i.e.,  as  a  gift  made  by  one  living  person  to  an- 
other living  person  to  take  immediate  and  irrevocable  eflFect. 

The  facts  in  no  way  fulfil  the  conditions  of  a  donatio  mortis 
catcsa,  to  which  are  essential  such  a  delivery  as  will  give  the 
intended  donee  possession  and  control  of  the  chattel,  subject 
to  the  defeasance  of  return  to  the  donor  in  case  of  his  recovery 
from  supposed  impending  death. 

Then,  as  an  ordinary  binding  and  concluded  gift,  inter  vivos, 
it  is  essential  that  there  should  be  clear  and  unequivocal  terms 
of  present  donation,  accompanied  by  a  change  of  ownership, 
established  by  the  conduct  of  the  parties.  (See  Cochrane  vs. 
Moore,  38  JV.  JR.,  688,  for  a  clear  exposition  of  these  principles 
and  review  of  preceding  cases.) 

In  this  case  the  evidence  points  to  an  unfulfilled  intention 
on  the  part  of  the  deceased  to  make  some  special  disposition  of 
the  money  in  dispute  or  of  part  of  it,  which  intention  was  to 
be  expressed  in  terms  to  Father  Walker,  and  had  been  fore- 
shadowed to  Catherine  Fitzgerald,  and  which  probably  would 
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have  taken  definite  form  bad  the  testator  retained  strength  of 
mind  and  body  to  give  form  and  effect  to  it.  He  did  not  live 
to  convey  his  wishes  to  Father  Walker,  and  they  were  too  im- 
perfectly suggested  both  as  to  the  matter  and  terms  of  the  gift* 
to  Catherine  to  be  intelligible ;  but  even  if  this  were  otherwise, 
and  nothing  more  than  appears  in  this  case  had  taken  place  by 
way  of  actual  transfer,  I  should  be  asked,  in  effect,  to  allow  a 
will  to  be  established  by  word  of  mouth,  when  the  statute  law 
80  wisely,  for  the  protection  of  property  and  to  prevent  impo- 
sition and  mistake,  requires  certain  formalities,  evidenced  by 
writing,  signature  and  attestation  to  be  observed.  I  must  hold 
that  Ambrose  Fitzgerald  is  entitled  to  receive  a  fourth  share  of 
this  sum  of  Sl,882,  subject  to  costs ;  but  that  with  regard  to 
the  remaining  three-fourths,  the  same  do  according  to  the  ac- 
quiescence and  agreement  of  all  the  other  parties,  vest  in 
Mrs.  William  (Catherine)  Fitzgerald  in  trust  for  her  present 
children  in  the  manner  in  which  the  bequest  of  a  share  of  the 
residue  is  made  to  them,  and  that,  under  the  circumstances,  the 
costs  of  the  litigation  arising  out  of  this  particular  contest  be 
paid  out  of  the  said  fund  of  $1,882. 

Mr,  Emerson,  Q.  C,  for  plaintiff  (Ambrose). 

Mr,  Raywcud,  Q,  C,  for  executors. 

Mr,  Scott,  Q  C,  for  William  and  Catherine  Fitzgerald  and  for 
Michael  Fitzgerald. 
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1892,  December.    Little,  J. ;  Carter,  C.  J. ;  Pinsent,  J. 

Practiee^Solicitor— Articled  clerk^Abandonment  of  service^Sennce  de  novo— 

Reckoning  detached  periods — Mandamtu  to  benchers  to  inquire  into 

fitness  of  articled  clerk. 

In  July,  1886,  M.  was  articled  to  one  Davi^,  a  solicitor,  and  duly  served  him* 
until  November,  1887,  when  his  articles  were  assigned  to  Sir  Wm.  Wliiteway, 
Q.  C,  whom  he  served  until  October,  1888,  when  the  service  was  terminated. 
In  Sept.,  1890,  he  became  again  articled  to  Sir  J.  S.  Winter,  Q.  C,  and  served 
up  to  May,  1892.  An  application  was  then  made  by  him  to  the  Benchers  of 
the  Newfoundland  Law  Society  to  enquire  into  his  fitness  to  act  as  solicitor. 
He  was  refused  admission  on  the  grounds  that  the  break  in  the  service  from 
1888  to  1890  constituted  an  abandonment  of  the  service  necessitating  a  service 
de  novo,  M.  obtaine^l  a  rule  nisi  on  the  Benchers,  calling  on  them  to  shew 
cause  why  a  mandamus  should  not  issue  commanding  them  to  enquire  into 
his  qualifications.  On  the  argument  it  was  contended  for  the  Benchers  that, 
having  exercised  their  judgment,  no  power  lay  in  the  court  to  grant  the  writ  y 
that  the  writ  can  only  issue  to  compel  the  performance  of  a  duty  which  has 
not  been  done,  and  not  for  the  undoing  of  an  act  which  has  been  done. 

ffeld— That  the  writ  of  tnavdamus  would  lie,  and  that  the  Benchers  be  directed 
to  proceed  with  the  application  ;  that  the  service  being  shewn  to  be  fully  com- 
pleted, though  not  continuously,  the  intention  of  the  Act  was  complied  with. 
The  court  will  grant  the  writ  when  there  is  an  absence  of  finality  in  the  hear- 
ing of  the  application,  and  when  it  appears  the  Benchers  have  confined  their 
attention  to  a  part  of  the  application  only. 

In  this  matter  the  applicant  obtained  a  rule  nisi  calling  on 
the  Benchers  of  the  Law  Society  to  shew  cause  against  the 
issuing  of  a  mandamus  commanding  them  to  enquire  into  his 
qualiiicatiou,  fitness  and  capacity  to  act  as  a  solicitor  of  this 
court,  and  to  grant  him  a  certificate  of  such  competency,  and  of 
his  having  complied  with  the  requirements  of  the  Act  52  Vic, 
cap.  22,  entitled  "The  Law  Society  Act  of  1889." 

The  grounds  on  which  the  applicant  rested  his  claim  for  the 
rule  are  explicitly  set  out  in  his  own  afl&davit.  From  this  state- 
ment it  would  appear  that,  on  the  1st  of  July,  1886,  he  entered 
into  articles  of  agreement  with  Mr.  Davis,  then  a  practicing 
barrister  of  this  court,  to  serve  him  as  his  clerk  in  the  practice 
and  profession  of  a  solicitor,  and  did  so  serve  him  until  and  up 
to  the  1st  of  November,  1887,  when  a  formal  assignment  of 
these  articles  to  Sir  W.  V.  Whiteway  was  duly  executed  by  the 
parties,  and  the  applicant  served  Sir  W.  V.  Whiteway  there- 
under as  his  clerk  up  to  the  1st  day  of  October,  1888,  when 
the  service  was  terminated  by  mutual  consent. 

It  then  appears  that  other  articles  of  agreement  were  exe- 
cutsd,  under  which  the  applicant  entered  into  the  office  of  Sir 
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J.  S.  Winter,  Q  C,  binding  himself  to  serve  him  for  the  re- 
mainder of  his  term  of  service  as  such  law  clerk,  and  that  he 
was  still  engaged  as  such  when  he  made  his  application  to  the 
Benchers  of  the  Law  Society  on  the  6th  day  of  May,  1892,  for 
his  examination  preparatory  to  his  admission  as  a  solicitor. 

During  the  currency  of  the  agreement,  and,  as  is  alleged, 
with  the  full  assent  and  approval  of  Sir  J.  S.  Winter,  the  ap- 
plicant attended  during  two  terms  at  Dalhousie  College,  Hali- 
fax, Xova  Scotia,  and  there  passed  his  terminal  examinations 
and  was  duly  granted  and  had  conferred  on  him  the  degree  of 
Bachelor  of  Laws. 

It  would  further  appear  that  the  requirements  of  the  terms 
of  the  Act  were  complied  with  in  relation  to  the  filing  of  arti- 
cles of  agreement  prior  to  applying  for  his  admission,  and  the 
affidavits  of  service  and  notices  thereunder  were  duly  made 
and  given,  &c.,  but  that  no  notice  of  intention  to  attend  at  the 
University  had  been  given  the  benchers,  nor  had  their  approval 
thereof  been  obtained  prior  to  such  attendance.  Exceptions, 
however,  to  these  latter  omissions  were  not  taken  or  urged  by 
the  benchers  on  the  argument  of  this  rule. 

From  the  sworn  statement  before  us,  the  applicant,  it  would 
appear,  after  having  thus,  as  he  avers,  formally  supplied  the 
benchers  with  the  documentary  evidence  in  support  of  his  right 
to  have  conferred  on  him  the  benefits  and  privileges  statutably 
provided  for  in  such  cases  and  under  such  circumstances,  was 
refused  that  examination  and  denied  by  the  benchers  to  be 
entitled  to  admission  as  such  attorney  or  solicitor  on  the  fol- 
lowing grounds:  first,  that  the  break  in  the  service  to  Sir 
W.  V.  Whiteway,  from  October  the  1st,  1888,  to  September 
the  19th,  1890,  constituted  such  an  abandonment  of  service  as 
would  require  a  service  de  novo ;  second,  that  were  it  not  for 
such  abandonment,  the  service  of  two  years  and  three  months 
under  Mr.  Davis  and  Sir  W.  V.  Whiteway  would  be  regarded 
as  sufficiently  effective. 

This  being  the  position  of  the  applicant  and  the  result  of  his 
petition  to  the  Law  Society,  he  now  resorts  to  this  court  and 
invokes  its  intervention  by  its  writ  of  mandamus  to  the  end 
and  for  the  object  and  purposes  given  in  the  recited  rule. 

On  the  argument  it  was  contended  that  the  benchers,  having 
exercised  their  judgment  and  arrived  at  and  pronounced  a  de- 
terminate opinion  on  the  matter,  the  conditions  are  not  such  as 
are  called  for  to  entitle  a  party  to  the  grant  of  the  writ  or  to 
an  order  absolute  on  this  application. 
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The  grounds,  or  rather  the  premises,  from  which  the  conclu- 
flions  of  counsel  appear  to  have  been  drawn,  are  embraced  in 
the  doctrine  laid  down  in  text  books  on  the  subject  of  manda- 
mus "  that  the  application  must  be  to  compel  the  performance 
of  some  duty  which  has  not  been  done,  and  must  not  be  to 
order  the  undoing  of  an  act  which  has  been  done."  This  pro- 
position presupposes  a  full  adjudication  and  final  determination 
on  the  merits  of  the  application  at  the  hands  of  the  benchers 
on  behalf  of  the  Society.  But,  if  from  circumstances,  the  court 
should  conclude  that  there  has  not  been  such  a  hearing  or  ad- 
judication, and  tliat  there  remains  a  wrong  still  remediable, 
and  which  cannot  be  remedied  in  any  other  way  or  mode,  it 
has  acceded  to  such  applications  in  order  that  the  matters  in 
question  may,  ultimately,  if  necessary,  be  fully  brought  before 
it  through  the  proceedings  to  be  adopted  under  the  writ.  The 
jurisdiction  thus  exercisable  is  altogether  in  the  discretion  of 
the  court.  That  discretion,  it  is  needless  to  state,  must  be 
guided  by  the  principles  and  rules  authoritatively  recognized 
as  generally  governing  in  the  granting  or  refusing  of  the  writ. 
We  have,  therefore,  to  look  to  authoritv,  ami,  so  far  as  may  be 
in  accordance  with  right  and  justice,  to  apply  its  rulings  to  the 
circumstances  presented  in  each  case  as  it  arises. 

In  the  present  instance  it  is  desired  this  writ  might  issue 
addressed  to  the  benchers  of  the  society,  requiring  the  perform- 
ance on  their  part  of  a  duty  devolving  and  imposed  on  them 
by  a  statute  under  which  the  society  has  existence  and  unity  as 
a  body  corporate  and  politic. 

The  rights  and  powers  imposed  on  it  in  relation  to  the  ex- 
amination and  admission  of  law  students  and  parties  applying 
to  be  admitted  solicitors  of  this  court,  are  very  properly  almost 
of  a  plenary  character. 

The  privileges  with  which,  in  this  particular,  the  Society  is 
by  law  now  invested  are  conferred  obviously  for  the  purpose  of 
fiecuring,  in  the  interest  of  the  bar  and  the  public,  the  greatest 
competency  and  efficiency,  intellectually  and  otherwise,  m  aspi- 
rants to  membership  of  the  legal  profession ;  and,  so  far  as  the 
agency  of  the  Benchers  can  accomplish  such  a  desirable  end,  to 
preserve  and  protect  that  professional  status  which  should 
characterize  a  body  so  selected  and  constituted. 

It  has  full  powers  conferred  on  it  for  the  adoption  of  rules, 
subject  to  the  approval  of  the  judges,  as  visitors,  for  the  man- 
agement and  attainment  of  the  objects  and  purposes  of  its 
incorporation. 

XX 
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With  these  and  other  privileges  and  powers,  it  has,  by  ex- 
press enactment,  imposed  upon  it  or  its  Benchers  the  authority, 
duties  and  rights  formerly  vested  in  the  judges  of  the  Supreme 
Court  in  passing  on  the  qualifications  and  claims  of  applicants 
for  admission  as  attorneys  or  solicitors. 

In  view,  then,  of  its  corporate  character,  we  find  it  to  be  a 
public  body,  having  imposed  on  it  statutable  obligations  to- 
wards members  of  the  community  who  may  have,  in  confor- 
mity with  the  prescribed  terms,  &c.,  of  the  law  and  the  rules 
of  the  Society,  qualified  themselves  to  participate  in  the  privi- 
leges it  is  empowered  and  directed  to  confer. 

Under  such  conditions,  the  applicant,  alleging  that  he  has 
conformed  to  and  fulfilled  the  requirements  of  the  law,  and 
after  ha^dng  further  qualified  himself  by  receiving  the  degree 
of  a  University  during  the  time  of  his  service,  petitions  the 
Benchers  for  examination  and  admission  accordingly.  This 
position  is  met  by  ihe  Benchers  in  the  manner  and  terms 
stated,  whereupon  it  is  contended  it  would  be  contrary  to  re- 
cognized principle  and  precedent  for  this  court  to  grant  the 
writ  of  mandamus  requiring  the  Benchers  to  proceed  further 
in  this  matter  passed  on  by  them. 

By  way,  then,  of  throwing  some  additional  light  on  the  posi- 
tion thus  assumed  by  the  parties  respectively,  reference  may 
properly  be  made  to  the  observations  of  Bayly  Justice,  in  his 
judgment  in  the  case  of  R,  vs.  the  Benchers  of  Lincoln's  Inn. 
There  it  appeared  that  one  Walford  had  applied  to  the  Steward's 
office  of  the  Society  of  Lincoln's  Inn  tci  have  his  name  enrolled 
as  a  member  of  that  society,  and  towards  that  end  acted  in  con- 
formity with  the  requirements  of  the  society.  His  application 
was  refused.  Thereupon  he  appealed  to  the  twelve  judges,  as 
visitors  of  the  Inns  of  Court,  praying  redress.  He  was  in- 
formed that  the  judges  had  no  power  to  interfere  in  the  matter. 
He  subsequently,  on  affidavit,  obtained  a  rule  nisi  for  a  manda- 
mus ;  and,  after  hearing  the  parties,  it  was  stated  in  the  judg- 
ment that  the  court  could  not  compel  the  Benchers  to  admit 
the  applicant,  as  a  mandamus  applies  only  where  the  party  has 
a  right  to  have  a  particular  thing  done  and  where  there  is  an 
obligation  on  the  parties  to  do  it  Considering  the  nature  and 
institution  of  the  society  there  did  not  appear  to  be  any  duty 
incumbent  upon  them  to  admit  all  who  applied  for  inember- 
ship.  That  there  was  a  great  difference  between  such  a  case 
and  one  in  which  a  party  has  been  suffered  to  incur  expense 
and  expended  his  time  as  a  student  at  law  for  a  length  of  time 
at!(l  then  applies  to  be  called 
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If  it  could  be  shown  that  the  party  had  an  incohate  right  to 
be  admitted  a  member  of  these  associations,  and  that  there  was 
an  obligation  on  them  to  admit  him,  and  that  the  party  ag- 
grieved had  no  other  remedy,  then  it  would  follow  that  this 
court  would  be  justified  in  granting  a  mandamus. 

From  tliis  reference  it  is  clear  that  although  the  association 
had  entertained  the  application  and  passed  on  it,  still  it  was 
competent  for  the  party  to  apply  for  the  writ,  and  that  the 
previous  determination  of  his  rights  by  the  society  was  not 
regarded  even  of  such  moment  as  to  form  any  grounds  of  ob- 
jection to  the  granting  of  the  writ.  Furthermore,  it  must  be 
remembered  that  the  Inns  of  Court  were  voluntary  societies 
and  not  corporations,  and  had  no  constitution  by  charter  from 
the  crown.  And  all  the  power  they  had  concerning  the  ad- 
mission to  the  bar  was  delegated  to  them  from  the  judges,  and 
in  every  instance  their  conduct  was  subject  to  their  control  as 
visitors.  Under  our  statute  the  powers  or  lights  of  the  judges, 
as  visitors,  are  undefined.  I  fail  to  see,  as  intimated  by  some 
learned  counsel,  that  the  judges  can  exercise  over  the  society 
any  visitatorial  powers  of  the  crown  as  to  enable  or  warrant 
them  in  any  way  interfering  with  the  conduct  of  the  Benchers 
under  such  circumstances  as  are  here  set  out. 

The  Benchers,  moreover,  have  confined  their  attention  to  a 
particular  part  only  of  the  claim  of  the  applicant;  there  is^ 
consequently,  an  absence  of  that  finality  in  the  hearing  of  the 
claim  which  should  exist  even  if  the  contention  of  counsel  were 
maintainable.  It  will  be  found  in  the  authorities  treating  of 
the  doctrine  of  mandamus  (SJiort  <fcc,  p.  723),  that  iu  cases, 
such,  for  instance,  as  the  one  quoted  above,  or  where  there  is 
an  alleged  refusal  by  a  body  corporate  to  proceed  to  a  compli- 
ance with  its  duties  or  obligations  by  further  action  or  investi- 
gation in  relation  to  matter  within  its  powers,  the  court  may 
grant  the  writ. 

The  court  requires,  necessarily,  its  adjudication  into  the  pro- 
ceedings inducing  the  application  in  order  to  ascertain  if  there 
has  been,  on  the  part  of  the  party  complained  against,  a  failure 
of  justice  or  a  non-compliance  with  statutable  provisions  re- 
lating to  the  discharge  of  a  duty  imposed  on  it. — Gli,  JR.  vs. 
Staprd,  3  T.  R, ;  R.  vs,  Grs.  of  Sunford,  1  K  &  P.,  338,  &c. 

This  contention,  therefore,  of  the  matter  being  eflfectually 
heard  and  pronounced  upon  by  the  Benchers  does  not  appear 
to  me  to  be  sufficiently  supported,  nor  to  have  the  efifect  of 
concluding  the  applicant  from  an  appeal  to  our  jurisdiction  in 
the  granting  of  this  rule. 
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The  next  and  apparently,  from  the  attention  given  to  it  by 
counsel  at  the  argument,  the  most  formidable  difficulty  meeting 
the  Benchers  on  entering  upon  the  inquiry  was  the  gap  occur- 
ring, or  time  lost,  between  the  termination  of  service  under  the 
articles  entered  into  with  Sir  W.  V.  Whiteway  and  the  new 
service  under  the  articles  with  Sir  J.  S.  Winter.  The  Ben- 
chei-8,  us  appeai-s  by  the  communiaition  from  the  secretary  of 
the  society,  regarded  the  conduct  of  the  petitioner  under  the 
circumstances,  and  the  time  thus  allowed  to  elapse,  as  an  aban- 
donment of  the  service  of  clerkship,  tliereby  creating  a  break 
reparable  in  no  other  manner  than  by  a  service  de  novo.  Be- 
yond this  inquiry  and  determination  tlie  Benchers  do  not 
appear  to  have  proceeded,  that  being  considered  as  a  finality  to 
the  then  application. 

Now,  as  the  question  of  completeness  or  incompleteness  of 
service  has  been  forced  so  vigourously  to  the  front  by  counsel, 
it  may  be  as  well  at  present  to  ascertain  what  construction 
under  the  circumstances  may  be  applied  to  the  term  "  so  to  be 
served,"  and  to  the  manner  in  which  it  may  be  fulfilled. 

In  the  first  place  we  find  that  the  52nd  section  of  the  statute 
provides  that :  "  The  following  persons  and  no  others  may  be 
admitted  and  enrolled  as  solicitors : — Any  person  who  has  been 
bound  by  contract  in  writing  to  a  practising  solicitor,  &c.,  to 
aerve,  and  has  served  him  as  his  clerk  for  five  years ;  provided, 
that  the  time,  &c.,  may  be  reduced  .  .  one  year  .  .  where 
the  clerk  has,  prior  or  subsequent  to  entering,  attended  two 
terms  at  a  recognized  law  school  with  the  approval  and  consent 
of  the  society,  &c.,  and  passed  the  terminal  examinations; 
.  .  for  the  purposes  of  this  section  the  time  so  spent  shall  be 
computed  as  if  it  had  been  passed  in  the  actual  service  under 
his  articles ;  and  any  person  who  has  had  conferred  upon  him 
the  degree  of  Bachelor,  Master,  &c.,  in  any  of  the  universities 
or  colleges  mentioned,  &c.,  and  has  been  bound,  &c.,  to  serve, 
Ac,  and  has  served  as  clerk  for  three  years." 

These,  then,  appear  to  be  the  legal  limits  and  conditions  of 
service  primarily  requisite  to  be  complied  with  in  the  case  of 
an  applicant  for  admission  and  enrollment  as  solicitor. 

In  the  present  case,  from  the  statement  of  facts  on  which  the 
rule  was  granted,  it  is  shewn  that  the  applicant  has,  under  three 
separate  articles  of  agreement  entered  into  by  him  with  prac- 
tising solicitors,  served  as  clerk  for  a  period  of  three  years, 
eleven  months  and  seventeen  days ;  that  is  to  say,  for  one  year 
and  four  months  with  Mr.  Davis,  eleven  months  with  Sir  W.  V, 
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Whiteway,  and  one  year  and  eight  months  and  some  seventeen 
days,  or  more,  with  Sir  J.  S.  Winter. 

The  Benchers  in  their  inquiry  have  not  gone  beyond  the  ter- 
mination of  service  with  Sir  W.  V.  Whiteway,  considering,  as 
was  stated  in  the  argument,  that  the  break  which  followed  be- 
tween that  period  and  the  date  of  the  articles  with  Sir  J.  S* 
Winter  should  be  held  to  be  in  law  and  in  fact  an  abandon- 
ment of  the  time  so  served. 

It  was  correctly  stated  by  counsel  that  the  language  and 
terms  of  our  Act  in  this  particular  are  in  conformity  with  the 
English  statute,  "  The  Solicitor  and  Attorneys  Act,"  regulating 
the  admission  of  solicitors  or  attorneys  in  England. 

As  this  is  the  first  occasion  in  which  the  practical  application 
of  the  terms  of  our  Act  on  this  subject  has  been  submitted  to 
judicial  inquiry,  and  the  consequent  absence  of  any  local  pre- 
cedent or  ruling  for  our  guidance  in  the  matter,  we  may  very 
properly  have  reference,  under  the  circumstances,  to  the  dicta 
and  adjudications  of  the  judges  in  England  in  cases  somewhat- 
analogous  and  which  have  arisen  under  the  operation  of  the 
English  statute. 

It  may  be  observed  before  citing  these  cases  having  relation 
to  the  construction  to  be  applied  to  these  statutes,  it  is  stated 
by  Coleii.lge,  C.  J.,  in  delivering  a  judgment  on  such  an  appli- 
cation, *'  That  one  would  be  desirous,  under  the  circumstances,, 
to  give  the  Act  as  liberal  a  construction  as  possible  .  .  with- 
out frittering  away  its  provisions.'* 

In  tlie  case  of  ex  'parte  Williamson,  4  Ch  jD.,  p.  oSl,  the  ap- 
plicant was  articled  as  clerk  in  1861  to  one  Roberts,  for  five 
years ;  had  served  him  ior  one  year,  eleven  months  and  eight 
days,  and  then,  in  November  1863  with  Roberts*  consent,  the 
articles  were  concelled,  and  Williamson  entered  a  merchant's 
office,  where  he  remained  for  eight  months.  He  then  left  and 
was  out  of  employment  for  a  short  time,  when  he  returned  to 
Roberts,  and  was  re-articled  to  him  to  complete  the  remaining 
period  of  service,  and  continued  therein  until  he  had  completed 
in  all  a  service  of  three  years,  eleven  months.  Being  then  out 
of  health  he  was  obliged  to  leave  Roberts'  service,  and,  after  a 
lapse  of  considerable  time,  when  ho  remained  unemployed,  he 
was  assigned  and  re-articled  to  one  Louis.  Now  these  breaks 
on  the  term  of  service  were  not  regarded  in  the  light  of  aban- 
donment, but,  from  the  evidence,  it  was  considered  by  Jessel, 
M.  R.,  that  the  articles  were  cancelled  by  "mutual  consent" 
within  the  Act  6  and  7  Vic,  c.  73,  and  he  therefore  granted 
the  application. 
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In  ex  parte  Trenchard,  reported  in  9  L.  It.,  p.  406,  the  party 
was  articled  to  his  farher,  an  attorney,  and  served  him  for  two 
years,  when,  becoming  out  of  health,  his  father  obtained  him  a 
commission  in  the  army  in  1859.  In  1871  he  left  the  army 
and  re-entered  his  father's  service  under  fresh  articles  of  clerk- 
flhip,  and  duly  served  for  three  years.  An  application  was  then 
made,  under  the  13th  section  of  the  Act,  that  the  two  years 
under  the  original  articles  might  be  allowed  to  be  reckoned  as 
part  of  the  five  years.  Cockburn,  C.  J.,  thought  the  first  arti- 
cles were  cancelled  by  mutual  consent,  .  .  that  the  statute 
ought  to  have  a  liberal  construction,  &c.,  and  made  the  rule  ab- 
solute for  admission  of  the  applicant. 

And  in  ex  parte  Cross,  1  J,  1843 — In  this  case  an  articled 
clerk,  after  a  period  of  two  years'  service,  for  the  restoration  of 
his  health  had  to  go  abroad.  During  his  absence  he  entered  at 
Harvard  University,  Mass. ;  for  six  or  seven  months  attended 
law  lectures  therein,  and  received  certificates  for  dilligence  and 
good  conduct,  returned  to  England  and  re-entered  the  master's 
service  to  complete  his  term  of  service.  On  his  application  for 
admission  as  a  solicitor,  the  examinei-s  considered  his  service 
insufficient.  Thereupon  the  motion  for  his  examination  was 
granted,  the  absence  being  regarded  involuntarily  occasioned 
by  the  state  of  his  health. 

The  wises  ex  parte  MaitJiews,  1  £,  &  Ad,,  and  er  parte  Hodge, 
^  Jm.,  999,  were  cited  in  connection  with  the  judgment  in  the 
foregoing  case. 

These,  and  many  otlier  analogous  decisions  in  reported  cases, 
are  found  to  indicate  sufficiently  the  trend  of  judicial  opinion 
as  to  the  construction  applicable  to  the  terms  of  the  statute 
then  and  at  present  governing  in  such  cases.  From  the  re- 
ported rulings  it  may  then  be  conceded  that  time  of  service 
having  been  shown  to  be  fully  completed,  but  not  necersarily 
from  a  continuous  and  unbroken  period  of  time,  then  the  in- 
tention of  the  Act  and  the  terms  of  the  articles  of  agreement 
are  complied  with.  Where  the  break  arises  in  some  unavoida- 
ble manner,  and  the  cause  thereof  is  properly  accounted  for,  it 
should  not  be  in  keeping  with  the  spirit  of  the  Act  nor  with 
the  intention  of  the  legislature  that  such  an  interruption  in 
the  term  should  have  the  effect  of  operating  as  an  abandon- 
ment of  the  original  undertaking  to  prosecute  such  studies  and 
as  a  deprivation  and  forfeiture  of  the  time  actually  given  in 
completion  of  the  prescribed  statutable  terra. 
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The  fact  that  the  tenn  is  made  up  of  fractional  periods  of 
service  under  different  articles,  and  that  these  separate  periods 
in  their  entirety  go  to  make  up  the  full  term  of  actual  service 
<5alled  for  should  not  of  itself  prejudice  the  party's  claim  to 
admission. 

From  observations  and  admissions  of  counsel  at  the  hearing 
of  the  argument,  it  would  appt-ir  that  the  applicant  will  re- 
ceive at  the  hands  of  the  Benchers  full  credit  in  his  term  of 
service  for  the  University  degree  conferred  upon  him,  although 
certain  conditional  requirements  called  for  by  the  statute,  in 
respect  of  notices  of  approval  by  the  Benchers,  were  not  com- 
plied with. 

In  view,  then,  of  the  limited  inquiry  made  by  the  Benchers 
into  the  particulars  of  the  claim  for  admission,  further  com- 
ment is  at  present  uncalled  for. 

In  my  judgment  the  procedure  by  writ  of  mandamus  is,  in 
this  instance,  applicable  and  ought  to  be  granted,  and  the  mat- 
ter remitted  to  the  Benchers  of  the  society,  who  should  be 
directed  to  proceed  with  the  hearing  of  the  application  and  to 
inquire  fully  into  the  claim  of  the  applicant  for  admission  as  a 
•solicitor  of  this  court. 


Hon.  Mr,  Justice  Pinsent: 

I  am  of  opinien  (1)  That  the  writ  of  mandamus  will  lie  in 
jcsise  of  necessity  to  enforce  the  statutory  duty  of  examination. 

(2)  That,  taken  in  conjunction  with  the  degree  of  an  ap- 
proved University  and  the  certificates  of  service,  the  evidence 
before  us  sustains  a  more  than  sufficient  period  of  service  and 
study  to  entitle  the  applicant  to  examination  for  admission. 

The  Chief  Justice  concurs  in  remitting  the  matter,  &c.,  for  a 
full  inquiry  into  the  claim  for  admission. 

Sir  J,  S.  Winter,  Q.  C,  for  Mr.  Morine. 

Mr.  Kent,  Q,  C,  and  Mr.  Horwood  for  the  Benchers. 
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1894,  March.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Practice — Costs — Rule  for  stay  of  proceedings  and  reference — Rtde  silent  as  to  costr 

— Costs  in  discretion  (/  arbitrators^Pou/er  of  court  to  order  as  to  costs  after 

publication  of  award. 

Where  in  an  action  against  an  Insurance  company  the  company  pleaded  in  bar 
the  condition  in  policy,  that  should  a  difference  arise,  the  parties  should  submit 
the  same  to  arbitration.  Judgment  was  given  against  the  company ;  the  com- 
pany obtained  a  stay  of  proceedings  and  reference,  but  the  rule  was  silent  as 
to  the  costs  of  the  arbitration  and  award ;  an  award  was  made  in  favor  of 
plaintiff  with  costs ;  a  summons  was  obtained  for  the  taxing  of  the  costs,  to 
which  cause  was  shown  contra,  and  it  was  contended  it  was  ultra  vires  in  the 
court  to  give  directions  as  to  costs  when  the  reference  was  under  the  condition 
of  the  policy,  and  that  the  application  was  too  late  as  it  was  after  the  publica- 
tion of  the  award. 

iTeW— The  court  had  authority  to  make  an  onler  as  to  costs  of  au  arbitration 
and  award  as  if  it  was  a  compulsory  reference.  The  costs  of  the  reference  and 
award  should  be  in  the  discretion  of  the  arbitrators. 

This  was  an  actiou  to  recover  on  a  fii-e  policy  with  a  condi- 
tion that  if  any  differences  should  arise  they  were  to  be  sub- 
mitted to  arbitration.  The  defendant  company  pleaded  in  bar 
this  condition  to  the  continuance  of  the  action,  but  as  the  terms 
of  the  condition  did  not  come  within  the  ruling  in  Scott  vs. 
Avery y  5  H.  L,  Cob.  811 ;  McDovgall  vs  tJie  Mutual  Marine  In- 
surance Company  in  this  court,  and  the  like  cases,  judgment 
was  given  for  the  plaintiff  with  costs  Defendant's  counsel 
then  moved,  under  the  43rd  section  of  the  Judicature  Act, 
1889,  for  a  stay  of  proceedings  and  reference,  when  a  rule  was 
granted  with  assent,  which  was  subsequently  taken  out  on 
behalf  of  the  defendant,  but  was  silent  as  to  the  costs  of  the 
arbitration  and  award.  The  parties  having  agreed  upon  arbi- 
trators, plaintiff's  solicitor  submitted  the  draft  of  a  rule  to  de- 
fendant's solicitor,  which,  inter  alia,  provided  for  the  above 
costs  being  in  the  discretion  of  the  arbitrators,  which  the  latter 
solicitor  refused  to  sign,  contending  that  the  terms  of  the  sub- 
mission were  contained  in  the  condition.  The  arbitration  pro- 
ceeded, which  resulted  in  an  award  in  favor  of  the  plaintiff 
with  costs. 

Plaintiflf|'s  solicitor  obtained  a  summons  for  the  taxing  of 
these  costs,  lo  which  cause  was  shown  contra,  on  behalf  of  the 
defendant,  whose  counsel  contended  it  was  ultra  vires  in  the 
court  or  a  judge  at  any  time  to  give  directions  as  to  costs  of 
arbitration,  where  the  reference  was  ordered  in  accordance  with 
a  prior  agreement   respecting   further   disputes   between  the- 
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parties,  such  as  the  condition  referred  to  iu  this  action,  as  that 
could  only  be  done  when  the  reference  was  compulsory,  e.  g., 
under  the  36th  section  of  the  Judicature  Act,  and  that  at  any 
rate  the  application  was  too  late  after  the  award  had  been  pub- 
lished. Plaintiff's  counsel  produced  an  affidavit  of  the  plaintiff, 
stating  that  it  was  agreed  upon  before  the  arbitration  proceeded 
between  him  and  the  solicitor  for  the  defendant  that  the  costs  of 
the  reference  should  be  within  the  discretion  of  the  arbitra- 
tors ;  this  the  defendant's  solicitor  positively  denied  in  a  coun- 
ter affidavit.  On  reference  to  the  Judicature  Act,  which  in 
respect  to  this  proceeding  is  a  transcript  of  the  Common  Law 
Procedure  Act,  Consolidated  Statutes,  1872,  I  am  clearly  of 
opinion  the  court  or  a  judge  had  authority  in  this  case  in  com- 
mon with  cases  coming  under  the  36th  and  39th  sections  to 
make  order  as  to  the  costs  of  the  arbitration  and  award ;  the 
same  language  as  regards  those  is  repeated  in  each  section, 
while  an  enlarged  authority  is  given  by  the  43rd  section  in  the 
discharging  or  varying  of  any  order  as  justice  may  require. 
The  condition  in  this  policy  does  not  contain  all  that  is  requi- 
site for  its  fulfilment,  as,  for  instance,  the  appointment  of  arbi- 
trators, which  the  court  or  a  judge  can  supply  (if  the  parties 
do  not  agree  upon  them),  and  it  is  apparent  the  rule  or  order 
may  in  some  instances  be  compulsory.  The  direct  conflict  in 
the  affidavits  prevents  me  from  Uiking  them  intj  consideration, 
and  the  only  remark  I  feel  inclined  to  make  with  reference  to 
them  is,  that  the  course  taken  illustrates  the  impropriety  of  a 
party  to  an  action  interfering  with  questions  of  practice  when 
there  are  solicitors  on  both  sides  If  motion  had  been  made 
at  the  time  of  granting  the  rule. or  afterwards  before  the  award 
the  court  might  have  directed  those  costs  to  be  within  the  dis- 
cretion of  the  arbitrators,  as  without  such  diiection  they  had 
no  authority  in  the  matter,  but  as  they  were  permitted  to  pro- 
ceed in  their  inquiry  under  the  rule  taken  out  by  the  defen- 
dant's solicitor,  as  aforesaid,  and  a  final  determination  and 
award  arrived  at  and  published,  I  am  of  opinion  that  it  is  too 
late  now  to  ask  the  court  to  amend  the  rule  for  the  stay  of 
proceedings  and  reference,  especially  in  so  material  a  point  as 
the  costs  which  are  not  necessarily  involved  in  the  reference  as 
between  the  parties,  without  special  direction. 

Before  the  English  Arbitration  Act,  1889,  which  has  not  ap- 
plication to  this  country,  Russell  on  Awards,  p.  92,  states  "  the 
more  recent  form  of  order  is  that  the  costs  of  the  cause  shall 
abide  the  event,  and  that  the  costs  of  the  reference  and  award 
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ehall  be  in  the  discretion  of  the  arbitratora."    And  it  is  advisa- 
Jble  that  an  approved  precedent  should  be  followed. 

Mr,  Johnson  for  plaintiff. 

Sir  J.  S.  WinUr,  Q.  C,  for  defendant. 


ilOSEDALE,  ET  AL.  vs.  McDOUGALL,  kt  al. 
1893,  March,    Carter,  C.  J. ;  Little,  J. 

AVill^Consirudum—Oift  0/ freehold  and  monies  to  devisees  free  from  control  of 
hitsband — Survivorship  of  KuAoMd  right  to  w\f£s  share. 

A  testator  devised  to  Gve  daughters,  Bmongst  other  bequests,  the  residue  of  his 
estate,  monies  in  banks,  rents  and  proceeds  of  sales  of  properties  equally 
amongst  them  or  tbeir  issue  free  from  control  of  husbands,  and  in  the  event 
of  death  of  either  without  issue,  her  share  was  to  be  apportioned  equally 
amongst  survivors.  The  land  was  not  sold  but  apportioned  amongst  certain 
of  the  devisees  under  power  of  an  agreement  between  the  devisees  and  execu- 
tors. One  of  the  devisees  to  whom  land  had  been  assigned,  died  without  issue. 
The  .survivors  claime«l  from  her  husband  the  share  of  the  moneys  which  had 
been  allotted  his  wife,  and  also  the  land  conveyed  to  her,  contending  that  the 
arrangement  as  to  the  division  of  land  and  release  given  to  executors  was  not 
intended  to  interfere  with  the  terms  of  the  will  as  to  survivorship  on  the  death 
of  either  without  issue. 

J7e^— That  the  period  of  division  was  on  death  of  the  testator,  and  that  the 
survivors  at  that  time  took  the  whole  of  their  respective  legacies.  The  deed  of 
arrangement  was  a  final  and  absolute  distribution  inter  se,  and  the  parties 
are  estopped,  not  having  made  any  reservation  as  to  survivorship  in  their  re- 
lease to  the  executors  from  setting  up  their  claim  on  that  ground.  The  claim 
to  the  corpus  of  the  bequest  is  altogether  inconsistent  with  the  nature  of  their 
claim,  attaching,  as  it  did,  only  to  unexpended  or  undisposed  of  monies  or 
projierty. 

The  plaintiffs  are  four  daughters  and  legatees  under  the  will 
•of  their  late  father,  Heniy  LeDrew,  who,  after  making  certain 
bequests  to  the  plaintifts  and  a  deceased  daughter,  Ellen  Skeans, 
and  giving  an  annuity  with  the  full  and  unrestricted  use  of  a 
.dwelling  house  in  which  the  testator  then  resided  (Ist  Novem- 
ber, 1878)  the  furniture  and  other  property  therein — ^save  two 
articles  mentioned — to  his  wife,  Mary  Ann,  during  her  life  time, 
directed  that  after  her  decease  the  furniture  was  to  be  dinded 
equally  <imong  his  said  four  daughters,  and  if  they  could  not 
agree  between  themselves,  it  was  to  be  sold  at  auction,  and  the 
proceeds  equally  apportioned.     After  the  decease  of  his  said 
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wife,  the  testator  further  directed  "that  the  residue  of  his 
estate,  consisting  of  moneys  in  the  Savings'  Bank,  rents  and 
the  proceeds  of  sale  of  fee-simple  and  leasehold  property  speci- 
fied, should  be  equally  divided  among  his  aforementioned  five 
daughters,  naming  them,  or  their  lawfully  begotten  issue ;  and 
in  the  event  of  the  death  of  either  of  them,  without  issue;  then 
her  proportion  was  to  be  equally  divided  among  the  survivors," 
the  defendants,  McDougalls,  were  appointed  executors.  By  a 
<;odicil,  dated  3rd  Februaiy,  1879,  testator  desired  that  the  be- 
quests to  each  of  his  daughters  should  be  for  the  sole  and  sepa- 
rate use  of  each  of  them,  and  not  under  the  control  of  any 
husband ;  in  all  other  respects  he  confirmed  his  said  will.  Tes- 
tator's wife,  Mary  Ann,  predeceased  him,  who  died  in  January, 
1882.  It  appears  that  the  daughters  were  desirous  of  not  sell- 
ing the  landed  property,  and  having  arranged  among  themselves 
for  their  respective  shares  of  the  estate,  a  formal  deed  was  ac- 
cordingly prepared  under  instructions  from  the  executors,  which 
was  executed  on  the  17th  June,  1882,  whereby  the  executors, 
as  so  arranged,  assigned  certain  lands  to  William  Mosedale  and 
William  Skeans  in  trust  for  their  respective  wives,  Isabella  and 
Ellen,  daughters  aforesaid,  for  the  sole,  separate  and  absolute  use 
And  benefit  of  each  as  tenants  in  common,  in  equal  moieties,  and 
in  such  manner  as  either  of  them  in  her  life  time  or  by  her  last 
will  and  testament  should  direct,  and  contemporaneously  with 
the  said  assignment  all  and  each  of  the  aforesaid  five  daughters, 
with  their  respective  husbands,  executed  a  full  release  to  the 
said  executors  of  all  their  present  and  future  claim  on  the  said 
estate,  having  thereby  acknowledged  the  receipt  of  the  full 
amount  of  the  share  to  e^ich  as  entitled  in  distribution  under 
the  said  will  or  otherwise,  and  since  then  each  has  fully  enjoyed 
the  same,  whether  of  money  or  land,  apart  from  the  other  and 
others  of  them. 

The  petition  states  that  the  said  Ellen  Skeans  died  on  the 
7th  of  July  last,  without  issue;  that  her  husband,  the  said 
William  Skeans,  who  took  out  letters  of  administration  to  her 
-estate,  wrongfully  continues  in  possession  of  the  said  land  of 
his  late  wife  and  moneys  to  the  amount  of  $550:  her  allotted 
.share,  and  that,  as  she  died  without  issue,  the  said  Wm.  Skeans 
be  ordered  to  deliver  up  the  said  land  and  moneys  to  the 
plaintiffs  as  survivors  under  the  terms  of  the  said  will.  The 
plaintiffs,  in  their  evidence  taken  before  me,  state  and  contend 
they  made  no  arrangement  which  should  interfere  with  the 
.terms  of  the  said  will  as  regards  survivorship  on  the  death  of 
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either  without  issue;  that  neither  was  hindered  to  spend  as- 
she  liked  in  her  life  time,  as  it  was  left  in  that  way,  nor  was 
either  prohibited  from  selling  land  during  life,  but  if  there  was 
any  balance  of  the  moneys  unexpended  or  property  unsold  in 
the  event  of  cither  dying  without  issue,  in  each  case  it  belonged 
to  the  survivors  and  not  to  the  representatives  of  the  deceased. 
It  further  appeared  that  part  of  the  land  assigned  for  the  use 
of  the  said  Ellen  Skeans,  situate  in  Adelaide  street,  St.  John's, 
was  leasehold,  the  term  in  which  expired  in  May,  1892,  but 
that  the  said  husband  obtained  a  renewal  of  his  late  wife's 
share  of  it.  From  my  consideration  of  the  contents  of  the 
will  and  codicil,  proceedings  and  evidence,  I  am  inclined  to  the 
opinion  that  the  said  late  wife  of  the  testator  who  had  a  life 
estate  in  part  of  the  residue,  having  predeceased  him.  the 
period  of  division  was  on  his  death,  aud  that  the  survivors  at 
that  time,  each  of  the  said  five  daughters,  absolutely  took  the 
whole  of  their  respective  legacies.  Crtpps  vs,  Wolcot,  4  Madd. 
16  ;  and  the  cases  cited  in  note  Y,  Snd  Williains  on  exws,  IJfll^ 
eighth  ed, — but  whatever  doubt  might  exist  on  this  construc- 
tion of  the  will,  if  nothing  had  occurred  in  the  meantime  be- 
tween the  parties  interested,  I  apprehend  there  can  be  no 
question  that  the  deed  of  arrangement  referred  to  was  final 
and  absolute  distribution  inter  se  of  the  bequests  contained  in 
the  will,  and  that  with  the  full  release  to  the  executors,  the 
parties  not  having  made  any  reservation  respecting  survivor- 
ship as  aforesaid,  it  is  now  too  late,  and  they  are  estopped  from 
raising  questions  which  they  have  amicably  disposed  of  between 
themselves,  besides  the  evidence  of  the  plaintifis  as  given  above 
in  the  event  of  the  death  of  either  without  issue,  as  regards 
the  conditional  nature  of  their  claim,  atUiching  only  to  any 
unexpended  or  undisposed  of  moneys  or  property,  is  altogether 
inconsistent  with  the  right  in  remainder  set  up  under  the  will 
by  survivors  to  the  full  corpus  of  the  bequest  to  either  on  the 
happening  of  the  event  aforesaid.  I  may  add,  the  executors 
made  no  charge  and  received  no  compensation  for  their  trouble 
in  the  matter.    The  plaintiffs  must  bear  the  costs  of  the  action. 


Hon.  Mr.  Justice  LrrrLE: 

The  testator  died  in  the  year  1882,  leaving  five  daughters 
him  surviving. 

After  making  a  specific  pecuniary  bequest  to  each  of  his 
daughters,  he  imposes  on  his  estate  the  payment  of  an  annuity 
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for  the  support  and  maintenance  of  his  wife  and  gives  her  the 
use  of  his  household  furniture  and  dwelling-house  in  his  occu- 
pancy during  her  lifetime.  He  further  directs  that  on  her 
death  the  furniture  is  to  be  equally  divided,  or  its  proceeds, 
amongst  his  daughters  Then  comes  the  bequest,  in  reference 
to  which  the  present  contention  arises.  It  runs  as  follows: 
"  After  the  decease  of  my  said  wife  the  residue  of  my  estate, 
consisting  of  money  and  all  accumulation  of  interest  thereon, 
at  present  deposited  in  the  Savings'  Bank,  and  rents  of  pro- 
perty, proceeds  of  sale  of  fee-simple  land  and  dwelling-house 
thereon  on  Flower  Hill,  and  interest  in  dwelling-house  at  Lime 
Kiln  Hill,  I  direct  shall  be  equally  divided  amongst  my  afore- 
mentioned five  daughters  (naming  them),  or  their  lawfully 
begotten  issue.  In  the  event  of  the  death  of  one  or  either  .  . 
without  issue,  then  her  proportion  is  to  be  equally  divided 
amongst  the  survivors."  By  a  codicil  he  desires  that  the  be- 
quests to  each  daughter  shall  be  for  the  sole  and  separate  use  of 
each  of  them  and  not  under  the  control  of  any  husband. 

This  will  was  executed  in  1879,  and  on  the  death  of  testator 
in  January,  1882..  probate  of  it  was  granted  to  his  executors. 
His  wife  predeceased  him.  In  the  month  of  April  following  a 
distribution  of  the  assets  was  made  amongst  the  daughters, 
who  were  all  then  living  and  of  full  age.  A  release  to  the 
executors  and  full  discharge  under  the  hands  and  seals  of  these 
beneficiaries  was  duly  executed,  and  by  another  deed  it  would 
appear  that  all  the  next  of  kin  had  agreed  to  the  allotment  of 
the  land,  and  in  accordance  with  such  allotment  and  agreement 
it  was  assigned  by  the  executors  to  two  of  the  daughters,  to  be 
held  absolutely  by  them  as  tenants  in  common. 

These  documents  were  executed  in  April.  1882  Subse- 
quently one  of  the  married  daughters  died  without  issue.  All 
of  the  legatees  had  received  and  become  possessed  of  their 
respective  shares  and  interest  so  bequeathed  to  each  of  them. 

Now,  after  the  lapse  of  nine  years  under  the  circumstances, 
a  question  is  raised  by  one  of  the  daughters  as  to  the  construc- 
tion that  should  be  imposed  on  the  language  and  terms  of  the 
bequest  so  set  out.  It  is  contended  on  her  behalf  that  the  be- 
quest conferred  an  interest  probably  greater  than  a  life  estate, 
but  subject  to  being  divested  on  the  death  of  either  without 
issue.  That  the  estate  was  defeasable  on  the  happening  of  this 
contingency,  and  as  the  monies  are  intact  the  administrator  of 
the  estate  of  the  deceased  daughter  must  be  regarded  as  hold- 
ing them  as  the  equitable  trustee  of  the  surviving  daughters. 
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The  contentions  and  position  thus  advanced  by  Mr.  Horwood' 
were  enlarged  upon  and  strongly  supported  by  references  to 
authorities  bearing  on  the  application  of  the  rules  and  princi- 
ples of  constiuctiou,  considered  by  him  as  governing  in  the 
interpretation,  meaning  and  eflect  of  the  words  and  terms  of 
the  bequest  in  question.  But  in  view  of  the  evidence,  both 
documentary  and  oral  given  at  the  hearing  of  the  case,  and  the 
facts  and  circumstances  thus  established,  it  becomes  unneces- 
sary to  make  any  extended  reference  to  the  many  adjudications 
applicable  in  such  cases. 

It  may,  however,  be  observed  that  from  a  careful  perusal  of 
the  terms  of  the  bequest  and  the  context,  as  well  as  from  the 
words  of  the  codicil,  the  testator's  intention  may  be  clearly 
ascertained;  and  the  principles  and  rules  under  the  authorities 
may  be  applied  and  the  legal  position  of  the  parties  satisfac- 
torily determined. 

From  a  porusual,  then,  of  the  bequest:  the  intention  of  the 
testator  appears  to  have  been :  that,  on  his  wife's  death,  the 
proceeds  of  his  estate  were  to  be  divided  equally  amongst  his 
daughters,  but  if  either  of  them  should  die  without  issue,  before 
the  death  of  his  wife,  then  the  sliare  of  such  one  so  dying  should 
go  to  and  be  divided  equally  among  the  survivors.  If  the  wife 
predeceased  the  testator  (which  was  the  case)  then  the  five 
legatees  who  survived  him  were  intended  to  take  and  become 
immediately  possessed  of  their  respective  shares  and  interests 
under  the  bequest. 

The  survivorship  is  rcferrable  to  the  death  of  the  testator, 
the  wife  having  predeceased  him,  the  time  of  distribution  was 
consequently  on  his  death. 

In  support  of  this  uniform  and  reasonable  rule,  reference  may 
be  had  to  the  case  of  Stringer  vs.  Philips,  1  Eq^cas  ab.  293  ; 
1  Cox,  P.  W,  97  N. ;  Rose  de  vue  vs.  Hill,  3  Burr,  1881 ;  Wilson 
vs.  Baily,  Ja,  on  Wills,  v.  ^,  p,  723  ;  Cripps  vs.  Wolcolt,  4  Mculd- 
pel ;  HugUon  vs.  WhUgrave,  1  J.  &  W.,  U6,  Ja.  Wills,  p.  730, 

Practically  applied  as  at  present,  the  i*ule  is  found  to  be  in 
accordance  with  reason  and  justice.  If  such  a  distribution 
were  to  be  postponed  to  the  happening  of  the  death,  without 
issue,  of  one  of  these  legatees,  what  would  be  done  with  the 
common  fund  in  the  meantime  ?  How  could  the  beneficiary  be 
restrained  from  expending  or  applying  the  whole  of  her  share 
to  her  immediate  wants  or  purposes  ?  However,  this  conten- 
tion on  the  case  has  been  pretty  eflfectually  settled  by  the  acts  of 
the  parties  themselves.    In  fact,  their  own  agreement,  mutually 
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and  sensibly  adopted,  saves  the  necessity  for  further  question 
on  the  principles  of  interpretation  in  the  matter. 

For  we  find  that  in  the  month  of  April,  in  the  year  1882^ 
that  is,  three  months  after  the  testator's  death,  the  executors, 
having  furnished  the  necessary  statements  and  accounts  of  the 
affairs  and  condition  of  the  estate,  these  parties,  together  with 
the  husbands  of  such  of  them  us  were  then  married,  duly  exe- 
cuted a  formal  release  to  the  executors  of  all  further  liability 
to  them  for  or  on  account  of  any  claim  the  legatees,  or  either, 
had  or  might  have  on  the  executors  or  the  estate.  This  deed  re- 
cites the  fact  that  the  executors  have  made  a  distribution  of 
the  chattels  and  effects  of  the  testator  among  the  legatees  ac- 
cording to  an  arrangement  made  and  entered  into  between 
them. 

Some  of  these  legatees  were  examined  on  the  hearing  of  the 
case  and  fully  confirmed  the  correctness  of  the  recitals  in  the 
deed,  and  confirmed  the  averment  relative  to  the  mutually 
satisfactory  character  of  the  arrangement  concluded  by  all 
parties  interested  under  the  will.  Another  of  the  parties 
deposed  that,  if  Mrs  Skeans  had  expended  the  whole  amount 
or  proceeds  of  her  share  they,  the  surviving  sisters,  would  be 
content  and  not  raise  any  question  on  the  meaning  of  the  be- 
quest. Mrs.  Skeans,  it  appears,  died  in  July  last,  and  a  part 
of  the  amount  received  by  her  is  at  present  in  bank,  and  her 
husband  obtained  administration  of  her  estate.  Now,  after  the 
lapse  of  over  ten  years,  after  such  accounting  and  settlement, 
the  plaintiffs  raise  this  question  of  the  interpretation  or  mean- 
ing of  the  bequest.  In  my  mind  they  have  effectually  deter- 
mined that  question  and  fortunately  set  at  rest  further  disputes 
that  might  have  arisen  on  it. 

They  should,  therefore,  be  held  bound  by  their  deed ;  these 
proceedings  should  be  dismissed  and  the  defendants  paid  their 
costs  incurred  in  tlieir  defence  to  this  claim. 

Mr.  Horwood  for  plaintiffs. 

Mr,  Morison  for  defendants. 
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1893,  AprU.     Hon.  Sik  F.  B.  T.  Cakter,  C.  J. 

Will — Proof  in  solemn  fonn — Execution,  invalidity  of—SigncUure  top  of  vrilL 

Where  the  testatrix  had  executed  her  will  at  the  top  by  aflSxing  her  mark  instead 
of  at  the  bottom  as  is  customary,  it  was  contended  that  the  will  was  not  diil 
executed  in  accordance  with  the  local  Wills  Act  and  the  law. 

Held— The  Act  does  not  require  the  signature  to  be  made  at  any  particular  part 
of  the  will.  The  signature  at  the  top  of  the  will  fal tills  the  requirements  of 
the  statute. 

John  Walsh,  a  son  of  deceased,  applied  by  petitioii  for  letters 
of  administration  to  her  estate  to  be  granted  to  him,  stating  that 
she  died  in  the  month  of  March  last  (1892).  possessed  of  farm 
land  and  other  property  of  the  probable  value  of  six  hundred 
dollars,  and  leaving  her  surviving  petitioner,  Andrew,  his 
brother,  residing  in  the  United  States  of  America,  and  four 
daughters. 

That  no  will  of  deceased  had  been  filed  in  the  office  of  the 
Chief  Clerk  and  Registrar,  but  petitioner  was  informed  there 
was  a  will,  or  a  paper  purporting  to  be  such,  in  the  possession 
of  Francis  Jackman,  a  son-in-law  of  deceased,  and  that  peti- 
tioner had  good  and  valid  reasons  for  believing  that  the  said 
alleged  document  was  not  such  as  could  be  admitted  to  probate 
iis  the  last  will  and  testament  of  deceased. 

A  citation  in  the  usual  form  was  issued  and  served  upon  the 
next  of  kin,  to  attend  before  me  at  a  time  and  place  mentioned 
upon  the  said  petition;  in  the  meantime  the  document  referred 
to  as  a  will  had  been  filed  in  the  office  of  the  Chief  Clerk,  and 
proved  in  common  form  on  the  affidavit  of  one  of  the  subscrib- 
ing witnesses.  Mr.  Scott,  Q.  C,  appeared  for  petitioner  and 
others  interested,  and  Mr.  Carter  for  Andrew  Walsh,  the  prin- 
cipal legatee,  when  a  day  was  appointed  for  proof  in  solemn 
form.  Besides  the  three  subscribing  witnesses  to  the  alleged 
will,  there  were  four  other  witnesses  examined  and  cross-exa- 
mined in  proof  and  contra.  On  a  subsequent  day,  as  arranged, 
Mr.  Scott  contended  the  said  document  should  not  be  admitted 
to  probate :  (1.)  That  the  deceased,  at  the  time  when  the  said 
document  purported  to  be  executed,  was  from  old  age  and  from 
bodily  and  mental  infirmity  incapacitated  from  making  a  will 
such  as  the  law  could  recognize ;  (2.)  That  it  was  not  duly  exe- 
cuted in  accordance  with  tho  requirements  of  the  Local  Wills 
Act,  Consolidated  Statutes,  1872,  and  the  law,  the  signature,  by 
her  mark,  being  at  the  commencement  of  the  will  and  not  at 
the  bottom  as  is  usual,  as  required  by  the  English  Statute  of 
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Wills,  and  should  have  been  so  placed  on  this  document.  The 
witnesses  were  chiefly  examined  upon  the  question  of  capacity, 
and  the  evidence  of  those  who  were  most  competent  to  testify 
on  that  point  have  fully  convinced  me  that,  although  the  de- 
ceased was  in  a  very  weakly  and  infirra  condition  of  body  and 
the  act  performed  shortly  before  her  death,  yet  that  the  con- 
tents of  the  alleged  will  were  known  to  deceased,  that  she  com- 
prehended what  she  was  doing;  that  it  was  her  spontaneous 
.act  without  any  undue  or  improper  influfMice,  and,  moreover, 
was  in  accordance  with  her  previously  expressed  wishes.  I 
have  not  deemed  it  necessary  to  cite  any  decided  cases  on  this 
subject  which  will  be  found  in  the  text  books,  such  as  the  first 
vol.  of  JVillianu*  on  Exors. ;  but  the  conclusion  I  have  arrived 
at  from  the  sworn  and  disinterested  testimony  of  several  wit- 
nesses, in  regard  to  the  comprehension  of  the  deceased,  will  be 
confirmed  on  reference  to  the  adjudications. 

(2 )  As  to  invalidity  on  the  ground  insisted  upon  from  insuf- 
ficient or  improper  execution,  it  is  enough  to  state  that  our  Act 
does  not  require  the  signature  to  be  made  at  any  particular  part 
of  the  will,  provided,  of  course,  there  bo  ii  si<;nature  either  in 
the  handwriting  of  the  deceased  or  written  by  another,  with  a 
mark  duly  attested,  as  provided  for  by  the  Act.  There  were 
three  witnesses  who  subscribed  their  names  in  the  presence  of 
deceased  and  of  each  other,  who  testified  that  after  the  docu- 
ment had  been  written  by  the  witness,  John  Healy,  the  name 
"  I,  Catherine  Walsh,  X"  was  inserted  at  the  top  to  which  she 
put  her  mark  with  a  pen  guided  by  Healy.  Prior  to  the  recent 
English  statutes  respecting  wills,  it  was  held  that  the  signature 
of  the  deceased  at  the  commencement  of  a  will  was  sufficient, 
and  it  had  been  so  recogized  by  this  court  since  the  passing  of 
the  local  Act,  regard  being  always  had  to  compliance  with  the 
prescribed  formalities.  In  my  opinion  the  document  as  pro- 
pounded as  a  will  in  this  matter  has  been  sustained,  and  ought 
to  be  admitted  to  probate,  but  as  no  executor  was  appointed, 
letters  of  administration,  with  the  will  annexed,  should  be 
granted  upon  a  proper  application  to  some  other  person  than 
the  petitioner. 

I  have  delayed  giving  this  judgment,  but  not  from  any  doubt 
I  entertained  after  hearing  the  evidence. 

Mr.  Scott,  Q.  C,  for  petitioner. 

Mr,  Carter  for  Andrew  Walsh,  legatee. 

YY 


740  KITCHEN  v.  FENELOK 

1893,  April    Hon.  Sir  F.  B.  T.  Cartek,  C.  J. 

Landlord  and  Tenant— Lease— Destruction  of  property  on  land  leased,  by  fire-^ 

Surrender  of  lease  by  note  in  writing — Local  usage  as  to  right  of 

surrender  of  lease. 

The  defendant  was  thv  assignee  and  occupier  of  « certain  lands  with  bnildings- 
thereon,  situate  in  the  town  of  St.  John's.  The  buildings  were  destroyed  in 
July  fire,  1892.  The  defendant  in  writing,  within  thirteen  days  after  the  hap- 
pening of  the  iire,  surrendered  the  premises  to  the  plaintiff.  Notwithstanding 
the  surrender,  the  plaintiff  sued  for  half  year's  rent.  The  defendant  relied  on 
his  right  to  surrender  though  no  covenant  was  in  the  lease  providing  for  sucb 
surrender. 

Held — Under  the  English  law  the  defendant  would  be  bound  to  pay  rent  (with- 
out any  exception  in  case  of  fire)  though  the  premiss  were  burnt ;  but  there  la 
a  local  usage  or  established  custom  in  Newfoundland  which  gives  the  right  to 
surrender  the  premises  as  he  did,  and  he  is  released  from  all  obligation  to  pay 
rent. 

The  parties,  through  their  solicitors,  in  this  action  submitted 
for  my  consideration  certain  documents  respecting  leased  land 
in  St.  John's,  hereinafter  referred  to,  with  certain  questions  for 
my  determination. 

It  appears  by  the  documents  annexed  to  this  case  that  the 
Eev.  W.  Newman,  by  indenture  of  the  16th  September,  1873. 
among  other  parcels,  demised  to  the  late  Mr.  William  Kitchen 
a  parcel  of  land  situate  on  the  west  side  of  McBride's  hill: 
That  the  said  William  Kitchen  by  hi>  last  will  (11th  October, 
1873)  bequeathed  "all  my  right  and  interest  in  that  parcel  of 
the  said  land  so  demised,  occupied  by  James  MuUoy,  subject, 
however,  to  the  payment  of  an  annual  rent  of  twenty  pounds 
to  my  daughter  Ellen  Ann  (now  wife  of  the  said  Maurice- 
Fenelon),  her  heirs  and  assigns,  during  yearly  and  every  year 
of  the  term  of  years  left  unexpired,  which  I  shall  hold  at  the 
time  of  my  decease,  of  the  said  premises  as  his  proportion  of 
the  ground-rent." 

The  said  William  Kitchen,  legatee  of  the  said  parcel,  having 
died,  the  testator,  by  a  codicil  to  the  said  will,  1877,  bequeathed 
as  follows :  "  In  consequence  of  the  death  of  my  late  son  Wil- 
liam, I  bequeath  to  my  son  Thomas  the  lands,  tenements  and 
premises  mentioned  in  my  said  will  as  bequeathed  to  William,, 
subject  to  the  charges  and  conditions  contained  in  my  said 
wili." 

The  said  Thomas  Kitchen,  having  become  possessed  of  the- 
isiid  premises,  afterwards  died;  and  by  his  will  appointed  Thos.- 
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J.  Murphy  executor  thereof.  On  the  23rd  January,  1884,  the 
said  Thomas  J.  Murphy,  as  such  executor,  by  indenture  made 
between  himself  and  the  said  Maurice  Fenelon,  assigned  to  the 
latter  all  his  right,  title  and  interest  as  such  executor  in  the 
said  premises,  as  described  in  the  said  indenture,  the  subject  of 
the  bequest  aforesaid,  for  the  unexpired  term  granted  by  the 
Siiid  first  mentioned  indenture,  at  the  yearly  rent  of  £50  cur- 
rency, payable  half-yearly,  and  upon  other  considerations  set 
out  in  the  said  indenture. 

The  buildings  and  erections  on  the  said  land  were  wholly 
destroyed  by  the  fire  of  the  8th  July  last  (1892).  That  in  con- 
sequence of  the  continued  absence  from  this  colony  of  said 
Murphy,  executor,  the  plaintiff  was  appointed  administrator 
c.  L  a.  de  bonis  non  of  the  estate  of  her  late  husband,  Thomas 
Kitchen ;  that  the  said  M.  Fenelon  did,  in  writing,  within  thir- 
teen days  after  the  said  tire,  surrender  the  said  premises  to  her ; 
that  the  plaintiff  as  such  administrator  commenced  an  action 
against  the  defendant  on  the  18th  November  last,  for  the  re- 
covery of  $100,  a  half  year's  rent  of  said  premises;  the  de- 
fendant in  his  pleading  in  defence  relied  upon  his  right  to 
surrender  as  he  had  done,  and  paid  the  proportion  of  rent  so 
reserved,  viz.,  $44.63,  up  to  the  time  of  such  surrender. 

The  questions  submitted  for  my  determination  are : — 

( I.)  Whether  the  premises  so  assigned,  having  been  totally 
destroyed  in  the  fire  of  the  8th  July,  1892,  the  defendant  had 
the  right,  by  local  usage  or  otherwise,  to  surrender  to  the  plain- 
tiff as  he  did  ?  (2.)  Has  the  defendant  to  pay  to  the  plaintiff 
the  semi-annual  rents  mentioned  in  the  said  assignment,  up  to 
the  expiration  of  the  time  therein  named. 

The  parties  further  agreed  that  I  should  order  and  direct  for 
whom  judgment  should  be  entered,  and  as  to  costs  and  all  other 
matters  relating  to  the  action  as  if  the  same  had  been  tried  and 
heard  before  me  sitting  without  a  jury,  and  subject  to  re-hear- 
ing or  appeal  as  by  law  provided. 

I  have  given  consideration  to  the  questions  so  submitted,  and 
if  I  had  to  decide  this  matter  by  the  law  of  England,  as  I  should 
have  felt  bound  to  do  if  there  were  no  recognized  ruling  to  the 
contrary,  the  plaintiff  would  have  been  entitled  to  judgment  in 
her  favor,  as  it  is  too  clearly  laid  down  to  be  controverted  that 
by  the  English  law  where  a  lessee  covenants  to  pay  rent  at 
stated  periods  (without  any  exception  in  case  of  fire),  he  is 
bound  to  pay  it  though  the  house  be  burnt  down,  for  the  land 
remains,  and  he  might  have  provided  to  the  contraiy  by  express 
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stipulation  if  both  parties  had  so  intended,  and  this  role  ap- 
plies although  the  lessee's  covenant  to  repair  contains  an  ex- 
ception in  case  of  fire ;  and  wliere  premises  were  destroyed  by 
fire  during  a  tenancy  under  a  written  agreement  and  rendered 
no  longer  habitable,  the  landlord  was  still  entitleil  to  recover 
rent  due  after  the  fire  in  an  action  for  use  and  occupation. — 
Wood/all,  Landlord  and  tenant,  IS  Ed.,  379,  mid  Ciises  cited  in 
the  notes.  But  the  defendant  relies  on  a  usiige  existing  in  this 
country  and  judicially  recognized  from  rather  a  remote  period, 
that  the  destruction  of  premises  by  fire  relieves  the  lessee  of 
such  premises  from  all  covenants  conUiined  in  the  lease  if  he 
think  proper  to  surrender  it  under  the  usjige  or  custom  of  the 
town  (St.  Johns);  it  was  so  decided  in  the  Supreme  Court 
after  argument  by  Chief  Justice  Forbes  in  Newman  vs.  Meagher 
et  cd,,  (reported  in  the  select  cases  of  the  couit),  p.  £07,  The 
Chief  Justice  in  that  case,  which  was  an  action  of  covenant 
against  assignees  for  the  purpose  of  compelling  them  to  rebuild 
certain  houses  and  tenements  situate  in  this  town,  and  which 
were  destroyed  by  the  fire  of  the  19th  of  July,  1819,  ol)8erve8 
"  In  the  case  of  Btdley  and  Carson  it  was  proved,  after  a  full 
examination  of  witnesses  who  from  their  long  residence  in  this 
island  must  be  presumed  to  have  acquired  a  competent  know- 
ledge of  its  loc^il  usages,  that  the  lessee  of  a  house  has  a  riglit 
to  surrender  his  lease  in  the  event  of  its  being  destroyed  hy  fire. 
This  point  was  again  brought  before  the  court  in  the  case  of 
Cotcell  vs.  Ma/ibriart  and  established  to  its  entire  satisfaction. 
Indeed,  as  a  point  depending  upon  its  facts,  the  court  could  not 
but  feel,  from  the  manner  in  which  the  parties  produced  their 
witnesses  and  appealed  to  the  concurrent  testimony  of  every 
person  casually  in  attendance  upon  the  court,  that  it  was  too 
clear  to  be  disputed,  that  the  lessee  of  a  house,  upon  its  being 
burnt  down,  and  no  express  pronsion  made  against  such  a 
casualty  has  a  right  to  surrender  his  lease  and  discharge  him- 
self from  all  future  liability  under  its  covenants.''  In  Ihiggan 
A  Mahon  vs.  Barter  Id.,  236  (18£8),  the  court,  while  recogniz- 
ing the  usuage  to  be  nothing  more  than  a  tacit  pro\iso  annexed 
by  the  custom  of  the  place  to  every  lease  that  if  the  house  be 
consumed  by  fire  the  tenant  shall  not  be  under  the  obligation 
of  continuing  to  pay  rent,  but  may  give  up  the  ground  if  he 
think  fit,  yet  held  the  surrender  must  be  made  in  writing, 
agreeably  to  29  Car.  2nd,  e.  3,  s.  3.  Also  the  cases  Rex  vs.  Lilly, 
p.  428  (1823),  that  the  lessee  of  government  ground  had  the 
right  to  surrender  under  the  custom,  and  Broom  vs.  Preston 
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&  Stabb,  Id.  49  (1825),  in  which  un  elabonite  and  interesting 
judgment  was  delivered  by  Chief  Justice  Tucker  in  regard  to 
the  origin  of  the  usage,  and  contnisting  it  with  tlie  law  of  Eng- 
land on  the  same  subject,  held  that  the  partial  demolition  of 
premises  by  fire  will  not  entitle  the  lessee  to  surrender  so  as  to 
relieve  him  from  future  rent.  Yet  that  an  exception  of  fire  in 
his  covenant  to  repair  would  relieve  him  from  the  obligation 
to  repair,  but  did  not  cast  the  onus  of  doing  so  upon  the  lessor 
during  the  term. 

After  the  great  fire  of  June  9th,  1846, 1  have  no  recollection 
of  this  usage  or  custom  having  been  challenged  in  court,  and, 
80  far  as  my  remembrance  serves  me,  it  had  general  >icquie8- 
cence.  And  even  when  it  was  started  and  assented  to  in  the 
community,  we  may  reasonably  infer  there  were  substantial 
grounds  for  its  support.  In  those  days  the  hardy  settlers,  in 
the  absence  of  the  political  institutions  of  the  present  time, 
were  quite  capable  of  establishing  laws  known  as  usages  or 
customs  with  due  regard  to  tiieir  mutual  interests.  It  is  pro- 
bable that  the  frequent  calamitous  fires,  wiiere  the  buildings 
were  of  wood  construction,  in  the  first  place  led  to  a  general 
concensus  of  the  population  upon  the  subject,  which  was  after- 
wards observed  as  obligatory  on  both  the  landed  proprietor  and 
tenant,  and  regarded  as  incorporated  in  all  their  contracts  as  if 
expressly  so  stated  therein  And  after  all  it  is  not  an  unrea- 
.sonable  usage,  as  apparently  there  is  infinitely  more  of  equity 
in  its  sustainment  than  in  the  rigorous  application  of  the  prin- 
ciple of  the  English  law,  which  compels  a  tenant  to  pay  for 
what  he  does  not  enjoy,  and  of  which  he  has  been  deprived  by 
a  destructive  element  that  he  could  not  con*irol.  Of  course 
parties  can  always  protect  themselves  by  their  covenants  and 
written  agreements,  and  it  is  not  unusual  to  insert  a  clause 
providing  for  surrender  within  a  certain  number  of  days  in  the 
event  of  fire.  The  custom  is  now  so  well  established  in  law  as 
to  require  the  intervention  of  the  legislature  to  abrogate  it,  if 
such  should  be  deemed  to  be  desirable  in  the  interests  of  the 
public. 

It  is  advisable  that  the  contract  should  contain  a  8ti}mlation 
in  the  event  of  fire  as  a  question  may  arise  as  to  the  time 
within  which  the  written  notice  of  surrender  can  be  efilectually 
given. 

In  answer  to  the  questions  submitted,  I  have  to  say :  (1).  That 
the  defendant  had  by  established  usage  or  custom  the  right  to 
surrender  the  premises,  as  he  did  after  the  fire  of  July,  1892 ; 
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(2).  The  defendant  is  released  from  all  obligation  to  pay  the 
rent  during  the  unexpired  term  for  the  destroyed  premises, 
after  the  payment  made  at  the  time  of  surrender ;  (3).  Judg- 
ment to  be  entered  for  the  defendant,  each  party  paying  his 
and  her  own  costs. 

Although  it  is  not  stated  in  the  case,  I  believe  it  is  the  fact 
that  the  legal  representatives  of  the  late  William  Kitchen  sur- 
rendered all  the  demised  premises,  which  was  accepted  by  the 
proprietor  or  ground  landlord.  I  may  add  that  Mr.  Justice 
Little  has  taken  no  part  in  this  case,  having  been  a  co-executor 
of  the  will  of  the  said  late  William  Kitchen,  and  acted  in  that 
position. 

Mr,  Furlong  for  plaintiff. 

Mr,  Kent,  Q.  C,  for  defendant. 
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Mechanics*  Lien  Act — Construction  of— Notice  by  workmen  to  owners  of  property  of 
non-payment  of  wages  by  contractor — Proceedings  "  in  rem'*  and  "  in  personam,** 

A  COD  tractor  agreed  to  bnild  a  premises  for  the  defendants,  tbe  contractor  to  pay 
aU  wages  for  labor.  The  contractor  became  insolvent  after  having  obtained 
from  the  defendants  the  full  amonnt  of  his  contnu^t  price.  The  defendants 
had  to  pay  to  another  party  an  additional  sum  to  complete  premises.  The 
plaintiff  was  employed  on  the  work  by  the  contractor,  and  when  the  latter 
became  insolvent  was  owed  a  portion  of  his  wages ;  no  written  notice  under 
the  Mechanics'  Lien  Act  was  given  the  defendants  by  the  plaintiff,  though  the 
former  were  told  that  moneys  were  we<:kly  due  them  by  the  contractor.  In 
an  action  by  plaintiff  against  the  defendants  judgment  was  given  in  his  favor. 
The  defendants  appealed,  and  claimed  that  they  could  only  be  liable,  if  liable 
at  all,  for  a  proportionate  share  of  the  sum  they  wore  entitled  to  retain  under 
the  Act ;  they  also  relied  on  the  want  of  notice,  and  the  absence  of  jurisdic- 
tion in  the  court  below. 

Held — ^That  the  judgment  of  the  conrt  below  could  not  be  confirmed.  The  action 
was  by  summons  in  personam  against  the  owner,  which  the  Act  does  not  autho- 
rize. The  whole  scope  of  the  Act  has  reference  to  proceedings  in  rem,  which 
the  term  lien  implies. 

This  is  an  appeal  from  the  Central  District  Court,  with  the 
assent  of  the  judge  who  gave  judgment  against  the  defendants 
(appellants)  under  the  Mechanics'  Lien  Act,  53  Vic,  cap.  18. 
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The  evidence  establishes  there  was  due  the  plaintiff  $13.50 
for  wages,  as  a  carpenter,  who  worked  with  one  Jephson,  a  con- 
tractor with  the  defendants  for  the  building  of  the  exterior  of 
a  house,  which  amount  with  other  sums  due  workmen  on  the 
same  building  aggregate  S63.70.  The  contract  price  was  $300> 
which  the  contractor  has  been  paid,  although  the  contract  has 
not  been  fully  performed.  The  (contractor  has  been  declared 
insolvent.  The  plaintiff  stated  he  knew  nothing  about  the 
<$ontract,  that  he  had  often  told  the  defendants  or  one  of  them 
that  money  was  kept  back  from  them  every  week.  This  the 
defendant  (Trainor)  admits,  and  told  the  workmen  Jephson  had 
to  sign  the  receipts ;  and  further,  to  look  out  for  their  wages* 
Jephson  stated  he  had  not  a  day's  pay  for  himself. 

Judgment  was  given  for  the  amount  claimed  ($13.50),  being 
at  the  rate  of  twelve  days'  wages,  and  appeal  was  granted  on 
the  undei*standing  between  counsel  for  the  parties  that  the 
claim  of  one  Dowden  for  $17.98,  and  one  Davis  for  $14.28, 
workmen  with  the  plaintiff,  be  governed  by  the  decision  of  the 
Supreme  Court  in  this  action. 

Mr.  Scott's,  Q.C.,  grounds  of  appeal,  and  as  he  contended  at 
the  hearing  on  behalf  of  the  defendants,  are  that  if  at  all  liable 
they  were  only  so  for  the  proportionate  part  of  $30,  at  10  per 
cent,  on  the  contract  price  ($300),  which  $30  under  the  Act 
was  to  be  appropriated  in  the  discharge  of  all  claims  of  lien  on 
the  building,  and  that  the  contractor  had  been  paid  the  full 
$300  before  the  notice  of  the  lien  claims,  4is  required  by  the 
Act ;  also  that  the  sum  claimed,  and  upon  which  judgment  was 
given,  exceeded  the  proportion  due  plaintiff,  and  that  the 
amount  involved  was  beyond  the  jurisdiction  of  the  Central 
District  Court,  viz. :  £50. 

As  this  lien  of  mechanics  and  others  introduces  a  novel  fea- 
ture into  our  law  and  legislation  unknown  to  English  law,  I 
have  abstracted  the  several  sections  of  this  rather  lengthy  and 
somewhat  puzzling  Act  for  the  better  understanding  of  its 
scope  and  bearing  on  the  interests  of  those  more  immediately 
affected  by  its  operation,  and  as  wo  may  expect  questions 
arising  under  it  to  be  submitted  to  us  from  time  to  time  for 
solution. 

The  proceeding  in  this  action  is  by  original  summons  in  per- 
3onam  against  the  owner,  which  I  cannot  perceive  is  authorized 
by  the  Act.  The  28th  section,  which  confers  jurisdiction  en 
tlie  court  of  the  district  within  which  the  land  chained  is 
situate,  and  where  the  amounts  of  the  claims  in  respect  of  any 
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lien  is  within  the  jurisdiction  of  such  court,  proceedings  to  re- 
cover the  same  therein  may  be  taken  according  to  its  usual 
procedure  by  judgment  and  execution  ;  after  this  the  same  sec- 
tion thus  proceeds :  "  And  the  same  district  court  judge,  when 
the  amount  of  the  lien  is  within  his  jurisdiction,  may  order  a 
summons  to  issue  and  cite  the  parties  before  him,  and  may 
order  accounts  to  be  taken  and  all  necessary  inquiries  to  be 
made,  and,  in  default  of  paymeTit,  may  direct  the  sale  of  the 
estate  and  interest  charged,  and  such  further  proceedings  taken 
as  the  judge  directs." 

In  no  part  is  it  provided  that  the  owner  shall  be  personally 
liable  to  the  workman  for  any  lien  claim,  and  the  whole  scope 
of  the  Act  has  reference  to  a  proceeding  in  rem,  which  the 
term  lien  implies.  "  Judgment  and  execution"  appear  in  the 
28th  section  quoted,  and  "  execution"  in  the  30th  section,  sub- 
section 6,  but  against  whom  in  either  case,  if  in  personam,  is 
not  stated  as  is  ordinary,  to  seize  all  property  of  a  judgment 
debtor,  unless  it  be  intended  to  seize  only  the  property  upon 
which  the  lien  is  created  for  realization  as  may  be  directed, 
which  would  be  consistent.  As  regards  the  claim  of  a  fisher- 
man against  the  receiver  of  a  voyage,  the  Act  cap.  90  of  the 
Consolidated  Statutes,  1872,  expressly  gives  a  right  of  action 
for  money  had  and  received,  which  is  a  material  distinction 
from  the  present  proceeding.  I  mention  this  because  reference 
is  made  in  the  judgment  below,  from  which  it  may  be  inferred 
the  proceedings  might  be  regarded  as  analogous.  If  the  owner 
were  held  to  be  personally  liable  the  claimant  could  pursue  his 
claim  against  his  employer,  owner  not  in  privity,  and  also 
against  the  res,  and  if  against  the  owner  in  personam,  his  pro- 
perty unconnected  with  the  transaction  would  be  liable  to 
respond  for  the  discharge  of  the  lien,  which  by  the  Act  is  ex- 
pressly given  upon  his  interest  in  the  land  and  building  the 
work  was  performed  This  does  not  come  within  the  purview 
of  the  enactment,  nor  does  it  seem  reasonable  to  infer  it  was 
the  intention  of  the  legislature. 

The  fourth  section  gives  a  lien  to  the  classes  mentioned  in 
it,  limited  in  amount  to  the  sum  justly  due  to  the  persons  en- 
titled to  it,  sub-section  three  of  which  regulates  the  nature  of 
the  interest  of  the  owner  upon  which  the  lien  shall  operate 
where  there  is  a  prior  mortgage  or  encumbrance.  Without 
prejudice  to  any  lien  under  the  foregoing,  section  six  gives  a 
lien  for  wages  to  the  extent  of  the  interest  of  the  owner  upon 
the  building,  erection  or  mine,  and  the  land  occupied  or  en- 
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gaged  therewith,  for  such  wages,  not  exceeding  twelve  days  or 
a  balance  equal  thereto  for  twelve  days,  and  upon  a  railway  or 
mine  thirty  days. 

Sect.  7. — In  all  wises  the  owner  shall,  in  the  absence  of  a 
stipulation  to  the  contrary,  be  entitled  to  retain  for  a  period 
of  thirty  days  after  the  completion  of  the  contract,  ten  per 
cent,  of  the  price  to  be  paid  to  the  contractor. 

Sect.  9. — All  payments  up  to  ninety  per  cent,  of  the  work,. 
&c.,  as  defined  by  section  four,  made  in  good  faith  to  the  con- 
tractor, &c ,  before  notice  in  writing  by  the  Hen  claimant  shall 
be  a  discharge  pro  tanto  of  such  claim  This  section  not  to 
apply  if  the  payments  made  for  the  purpose  of  defeating  the 
lien.  The  lien  for  twelve  or  thirty  days*  wages  (sub-section 
two)  shall  have  priority  over  all  othfer  claims,  and  of  that  of 
the  owner  for  non-completion  by  the  contractor. 

Sect.  10. — '*  Save  as  provided  herein,  the  lien  shall  not  attach 
to  make  the  owner  liable  to  a  greater  sum  than  payable  by  \\\\\\ 
to  contractor."  Sub-section  six  of  section  thirty  provider  where 
there  are  several  liens  under  the  Act  upon  the  same  property^ 
each  class  (subject  to  sections  five,  nine  and  eleven)  to  rank 
pari  passu  and  pro  rata. 

If  the  proper  proceeding  had  been  taken  under  the  28th  or 
30th  sections,  then  the  several  lien  claims  could  have  been  ad- 
justed and  directions  given  for  realization  as  prescribed,  and 
the  proceeds  of  any  sale  distributed  pro  rata,  as  provided  in 
section  eleven  and  section  thirty,  sub-section  six.  The  wa^res' 
claimants  would  have  had  priority  over  all  other  claims  of  lien 
for  twelve  days'  pay,  or  equivalent  in  this  case  to  the  ten  per 
cent,  or  $30.  Section  four  might  be  constiued  to  apply  for 
their  full  claim,  if  there  were  any  balance  due  the  contractor 
sufficient  therefor  and  no  prior  encumbrance  registered,  but  in 
this  case  it  has  not  application  to  sustain  the  judgment  below. 
If  the  judgment  below  can  stand,  the  defendant,  even  if  liable 
in  personam^  would  have  to  pay  more  than  the  contract  price, 
while  the  Act,  as  I  have  shewn,  expressly  declares  the  owner 
shall  not  be  liable  to  any  amount  in  excess  of  that. 

Although  unable  to  confirm  the  judgment  of  the  Central 
District  Court  from  the  view  I  have  taken  of  the  object  and 
provisions  of  the  Act,  yet  as  I  regard  the  principle  of  it  to  be 
of  a  salutary  character,  having  had  existence  in  the  Dominion 
of  Canada  and  the  United  States,  and  reported  as  approved  of 
in  operation,  and  if  the  proceedings  had  been  otherwise  insti- 
tuted, the  lien  of  the  plaintiff  and  the  other  workmen  for  the 
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twelve  days  would  have  been  valid  and  enforceable, — it  would 
be  only  fair  for  the  owners  to  pay  each  his  proportionate  part 
of  the  $30. 

I  may  add  that  I  have  considered  the  verbal  notice  to  the 
-owners  of  the  non-payment  of  the  wages  by  the  contractors. 
At  the  same  time  it  must  not  be  foi*gotten  that  it  was  optional 
with  the  workmen  to  continue  labouring  when  unpaid.  I  also 
think  the  Act  is  somewhat  complex  in  its  pi-esent  form,  and 
that  it  might  be  advantageously  simplified.     No  costs. 


Mr.  Justice  Little: 

These  proceedings  are  brought  before  this  Court  on  an  appeal 
from  a  judgment  rendered  in  the  Central  District  Court  against 
the  defendants,  appellants,  in  an  action  brought  against  them 
by  the  plaintiff',  under  the  Mechanics'  Lien  Act,  for  the  re- 
covery of  $13.50  for  work  and  labor  admitted  to  have  been 
done  on  the  house  of  the  appellants. 

From  the  evidence  on  the  record  it  appears  that  one  Jephson 
contracted  with  defendants,  for  the  sum  of  $300  to  be  paid  him, 
to  build  and  construct  the  outer  part  of  a  dwelling-house  for 
them,  they  supplying  the  material  and  the  contractor  having 
to  provide  and  pay  for  all  labour. 

The  contractor  failed  to  fulfil  his  agreement,  abandoned  the 
work,  and,  becoming  involved  in  difficulties,  ultimately  became 
insolvent.  He  had  received  from  defendants  the  $300,  by  in- 
stalments, whilst  he  was  engaged  on  the  work,  and  leaving  it 
unfinished,  they  were  obliged  to  pay  another  party  $30  for  its 
completion. 

Tlie  plaintiff  was  employed  by  the  contractor,  and,  with  three 
other  carpenters,  assisted  in  constructing  the  building,  and  when 
the  work  was  abandoned  there  was  due  to  him  on  account  of 
his  labor  the  sum  for  which  judgment  was  given  in  the  District 
Court,  viz.,  $13  50,  which  with  the  claims  of  the  other  carpen- 
ters made  up  the  sum  of  $63. 76  due  by  the  contractor  to  them 
as  lien  claimants.  No  written  notice  was  given  to  the  owners 
of  the  property  of  the  existence  of  these  claims,  but  the  de- 
fendants were  verbally  informed  by  plaintiff,  whilst  the  work 
was  being  performed,  that  the  contractor  kept  back  money 
from  them  every  week,  and  was  told  by  appellants  that  Jeph- 
son had  to  sign  the  receipt  for  the  amounts  paid  him  by  them, 
-and  that  plaintiff  and  the  others  should  look  out  for  their 
wages. 
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The  defendants'  grounds  of  appeal  are  that,  if  at  all  liable,  it 
-would  only  be  for  the  plainiiflf's  proportionate  share  of  the  $30, 
which,  under  the  7th  sec.  of  the  Mechanics'  Lien  Act  (53  Vic, 
•cap.  18),  the  owner  was  entitled  to  retain,  and  which  would 
have  to  be  divided  equally  with  the  other  claimants  for  wages 
against  the  defendants.  They  also  relied  on  the  absence  of  any 
privity  of  contract  between  them  and  the  plaintiff,  the  want  of 
notice  of  such  claims,  and  that  as  the  aggregate  of  the  claims 
thus  asserted  exceeded  $50,  the  court  had  no  jurisdiction  to 
entertain  them. 

Thus  briefly  ntated,  we  have  all  the  grounds  of  dispute  upon 
which  the  parties  rest  their  respective  contentions,  and  we  are 
confined  entirely  in  determining  their  position  by  the  meaning 
and  effect  of  the  provisions  of  the  statute  under  which  the 
proceedings  were  initiated  and  so  far  concluded  in  the  court 
below. 

Apt  observations  have  been  made  as  to  the  novelty  of  the 
.statute,  our  want  of  acquaintance  with  its  practical  operation, 
and  the  consequent  absence  of  precedent  in  our  courts  in  con- 
nection with  it,  for  guidance  in  ascertaining  or  applying  the 
meaning  of  its  apparently  obscure  or  complex  provisions. 

Doubtless,  on  becoming  familiarized  with  its  character  and 
provisions,  and  the  effect  of  their  application,  it  will  be  more 
fully  appreciated  and  in  time  found  to  safeguard  these  inte- 
rests the  legislature  had  solely  in  view  when  importing  it  into 
our  statute  law. 

It  will  be  found,  on  reference  to  the  OnUirio  statutes,  that 
our  Act  is  almost,  ipsissimis  verbis,  a  transcript  of  the  Mecha- 
nics' Lien  Act  of  that  province,  which  runs  on  the  same  lines 
with  similar  acts  long  in  operation  in  the  United  States. 

Obviously,  it  is  by  the  plain  and  grammatical  meaning  of  the 
terms  of  the  Act  we  are  to  be  governed  in  determining  the 
character  of  the  claim  thus  statutably  created,  and  the  nature 
of  the  remedy  provided  for  its  protection  and  enforcement. — 
On  turning,  then,  to  the  Act  to  ascertain  how  the  lien  may  be 
created,  we  find  by  the  third  section  it  provides  that  unless  a 
party  contracts  himself  out  of  the  operation  of  the  Act,  if  he, 
being  a  mechanic,  labourer,  or  other  person  contributing  his 
labour  or  materials  to  the  construction  or  furnishing  of  any 
building,  work  or  structure,  he  shall  by  virtue  thereof  have  a 
lien,  for  the  price  of  the  work  or  materials,  upon  the  building 
or  structure  and  the  lands  belonging  or  appurtenant  thereto. 
By  the  fifth  section  it  further  appears  that  this  lien  shall 
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attiich  upon  the  estate  and  interest  of  the  owner  in  the  build- 
ing or  erection;  and  also,  further  on,  it  enacts  that,  if  the 
building  be  on  leasehold  land,  the  fee-simplo  thereof  inay, 
under  certain  conditions,  be  made  subject  to  such  lien,  and  re- 
ference is  also  made  to  the  charging  of  lands  upon  which  any 
such  work  is  executed,  which  may  have  been  previously  mort- 
gaged or  encumbered ;  and  to  further  emphasize  the  imper- 
sonality of  the  claim  or  security  thus  created,  it  is  further 
observable  that  for  the  security  of  the  wages'  claimant  under 
section  six,  the  lien  so  given  is  declared  to  attach  upon  the 
estate  or  interest  of  the  wife  when  the  labor  claimed  for  ie 
done  for  or  on  account  of  the  husband  in  respect  of  a  building 
on  a  property  which  may  be  found  to  belong  to  the  wife. 

Expressly  then,  the  Act  in  these  sections  declares  the  nature 
of  the  lien,  the  objects  to  which  it  attaches,  and  the  nature  of 
the  charge  it  imposes 

The  same  principle  perviides  the  entire  Act,  and  it  will  be 
found,  as  its  title  imports,  that  it  creates  a  collateral  security 
and  indemnity  to  the  mechanic,  labourer  or  material  man,  by 
giving  him  a  claim,  hold  or  security  on  the  property  on  which 
hie  labour  or  materials  are  expended,  in  addition  to  the  liability 
of  the  contractor  to  him  as  his  immediate  debtor;  whilst  at  the 
same  time  the  owner  of  the  building  or  property  is  exempt  from 
personal  liability. 

This  view  of  the  Act,  the  meaning  attaiching  to  its  terms,  or 
their  legal  operation,  is  strengthened  if  not  fully  confirmed,  by 
the  following  extract  from  the  comments  on  this  subject  by  a 
well-known  American  text  writer  on  tlie  law  of  personal  pro- 
perty :  he  states  that  "  under  the  head  of  statutory  liens  are  to 
be  particularly  mentioned  the  Mechanics'  Lien  laws,  now  so 
common  in  every  part  of  this  country,  which  permit  masons, 
mechanics  and  laborers,  generally,  to  enforce  their  demands  for 
work  and  materials  furnished,  by  a  sort  of  summary  procedure 
in  rem,  against  the  buildings  and  land  on  which  the  indebted- 
ness occurred.  This  legislation  is  extending  to  persons  excluded 
by  operation  of  the  common  law  from  the  right  of  lien  on  pro- 
perty for  their  demands,  and  confers  on  lien  claimants  a  speedy 
and  somewhat  inexpensive  method  of  enforcing  their  claims  by 
sale  through  judicial  intervention." — Schur.,  Per.  Kly,  Vs.  i. 
Sec.  893. 

Viewing  then  the  terms  of  the  Act,  the  principle  governing 
in  the  matter  of  liability,  and,  on  the  other  hand,  the  fact  of 
the  initial  step  in  this  cause  being  by  summons  and  claim 
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■against  the  defendants  individually  and  the  proceedings  sub- 
sequently taken  being  all  in  personam^  I  fail  to  see  how  the 
judgment  below  can  be  affirmed.  At  the  same  time  it  must  be 
noted  that  under  another  course  of  proceeding  a  claim  on  the 
part  of  the  plaintiff  for  twelve  days'  wages  would  be  main- 
tainable and  payable  ratably  out  of  the  ten  per  cent,  the  owner 
should  reserve  out  of  the  amount  of  the  contract  to  meet  such 
a  contingency  as  the  present.  I  consider  that,  under  the  28th 
section,  the  District  Court  had  jurisdiction  over  the  case,  and 
that  it  was  unnecessary  to  shew  that  any  such  privity  existed 
between  the  parties  as  that  contended  for  by  defendants'  coun- 
sel in  order  to  enable  the  lien  claimant  to  recover  against  them. 

It  is  apparent  then  that  these  proceedings  were  wrongly  in- 
stituted in  personam,  and  that  no  such  individual  or  personal 
liability  was  intended  to  be  created  under  the  opemtion  of  the 
statute.  If  such  a  form  of  procedure  were  admissible  the  en- 
forcement of  the  lien  might  be  made  to  extend  to  and  effect 
not  alone  the  land  or  property  on  which  the  labor  was  ex- 
pended, but  all  or  any  property  of  the  owner  within  the  juris- 
diction of  the  court,  and  which  might  be  levied  on  in  execution 
-of  the  judgment. 

This  would  be  an  entire  perversion  of  the  principle  govern- 
ing in  all  cases  of  lien,  whether  at  common  law  or  by  statute. 

I  am,  therefore,  of  opinion  that  on  this  ground  alone  the 
judgment  appealed  from  cannot  be  sustained,  aside  from  the 
matters  of  detail  raised  at  the  argument  of  the  grounds  of 
.appeal. 

For  obvious  reasons  no  costs  should  be  allowed  the  parties. 

Mr  Emerson,  Q,  (7.,  for  plaintiff. 
Mr,  Scott,  Q,  C,  for  defendants. 
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1893,  May.    Hon.  Mr.  Justice  Little. 

Conirctct— Conveyance  of  Jiahermen  from  Labrador— Fare^  to  be  charged— Over- 

crowding  of  poMsengera — Act  respecting  paseenger  steamers — Construction 

of— Shipwrecked  crews  ^  what  are  t 

The  defendant,  by  a  note  iu  writing,  had  agreed  with  the  plaintiff  company  to- 
be  responsible  for  the  payment  of  the  passage  money,  at  the  regular  rates,  of 
a  number  of  fishermen  whom  he  was  bound  under  agreement  to  conrey  from 
the  Labrador  to  their  homes.  The  company  conveyed  the  men  home.  The 
defendant  refused  payment  of  the  regular  fares  charged,  and  alleged  (a)  That 
under  the  agreement  (which  was  destroyed)  he  had  stipulated  that  he  would 
pay  only  in  the  event  of  the  Newfoundland  government  refusing  payment ; 
(b)  That  the  latter  was  liable  as  the  men  were  shipwrecked  men  ;  (c)  That 
the  refusal  of  the  government  was  a  condition  precedent  to  his  being  sued ; 
(d)  That  the  agreement  as  a  whole  must  fail  as  it  arose  out  of  an  unlawful 
contract  which  was  to  convey  more  men  than  by  law  the  ship  was  allowed. 

Held — (1).  There  was  no  evidence  to  show  any  such  condition  had  been  attached 
to  the  agreement  as  that  claimed  ;  (2).  The  men  were  not  shipwrecked  men,  a» 
their  vessel  had  been  lost  before  their  fishing  voyage  commenced,  and  they  had 
already  contributed  from  their  voyage  their  }ier  capita  contribution  for  their 
passage  money  home ;  (3).  The  provisions  of  41  Vic,  cap.  14,  did  not  apply, 
as  there  was  evidence  that  the  time,  occasion  and  circumstances  relieved  the 
plaintiffs  from  an  observance  of  the  provisions  of  that  Act ;  (4).  Owing  to  the 
overcrowding  of  the  ship  and  thu  lack  of  accommodation  the  plaintiffs  were 
not  entitled  to  full  passenger  rates  for  that  portion  of  the  passage  where  the 
overcrowding  existed. 

This  action  was  taken  to  recover  from  the  defendant  the 
sum  of  $1,252,  for  the  conveyance  of  eighty  passengers  from 
Winsor's  Harbor,  on  the  coast  of  Labrador,  to  Harbor  Grace. 
A  special  jury  had  been  empannelled  for  the  trial  of  the  cause, 
but  owing  to  several  postponements  of  the  trial  mainly  attri- 
buted to  the  illness  of  the  defendant  and  his  inability  to  be  in 
attendance,  the  services  of  the.  jury  were  dispensed  with  and 
the  cause  was  agreed  to  be  tried  by  the  judge. 

From  the  evidence,  which  was  principally  taken  de  bene  esse, 
it  appeared  that  defendant  is  a  large  supplier  and  extensively 
engaged  in  fishery  operations  on  the  Labrador,  and  in  the  spring 
of  the  year  1891  brought  down  in  his  own  vessels  many  of  these 
planters,  fishermen  and  servants  supplied  by  him.  According 
to  the  prevailing  and  usual  custom  he  had  engaged  to  provide 
passages  for  these  persons  on  their  return  to  their  homes  in  the 
fall  of  the  year ;  but  it  appeared  that  his  vessel,  the  Sneezer,  by 
which  some  of  these  people  had  been  brought  down  to  Labra- 
dor, was  lost  on  entering  Winsor's  Harbor,  where  defendant's 
stores  and  fishing  premises  were  situated.     In  consequence  of 
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this  loss  he  was  obliged  to  procure  passages  for  some  seventy- 
five  or  eighty  of  these  people  on  board  the  steamers  of  the 
plaintiff  company  in  the  fall  of  the  year ;  and,  after  their  voy- 
ages had  been  put  oflF  to  him,  Captain  Kane,  of  the  Curlew,  one- 
of  the  company's  boats,  declined  taking  those  people  as  ship- 
wrecked crews  or  at  the  rate  chargeable  for  shipwrecked  people,, 
and  very  properly  required  and  obtained  from  defendant  a  writ- 
ten undertaking  that  he  would  be  accountable  for  the  payment 
of  their  passage  money  to  their  destination.  The  captain  de- 
poses that  the  rate  so  given  was  to  the  purport  following,  viz. :: 
"  That  defendant  would  be  peraonally  responsible  for  the  pas- 
sages of  these  men  according  to  the  daily  rates  of  the  ship  and 
not  as  shipwrecked  crews/'  On  receipt  of  this  the  captain  took 
them  on  board  at  Winsor's  Harbor  and  conveyed  them  to  Battle 
Harbor.  There  was  on  the  ship  ample  room  and  accommoda- 
tion for  them  as  steerage  passengers.  They  were  then  received 
on  board  the  VolurUeer,  another  of  the  plaintiff  company's  boats 
engaged  in  the  coastal  mail  service,  and  carried  to  Harbor  Grace, 
still  as  steerage  passengers. 

From  the  evidence  of  the  purser  of  this  latter  vessel  it  would 
appear  that  he  received  from  Captain  Kane  a  list  of  the  crews, 
together  with  a  letter  for  the  company  containing  the  agree- 
ment or  written  undertaking  of  the  defendant.  The  purser's 
remembrance  of  its  contents  or  purport  differs  from  that  of 
Captain  Kane.  The  former  states  it  read  as  follows :  "  I  hereby 
agree,  if  the  government  would  not  pay  the  passage  money  from 
Winsor's  Harbor  to  Harbor  Grace,  that  he  (John  Hennessey) 
would."  He  further  states  in  his  evidence  that  there  were  on 
the  trip  from  Battle  Harbor  over  three  hundred  men  and 
women  on  board  the  Volunteer.  The  letter  and  list  were  given 
by  the  puraer  to  Mr.  Lash,  in  the  employ  of  the  plaintiff  com- 
pany. The  number  of  the  steerage  passengers  the  Volunteer 
could  conveniently  carry  was  understood  to  be  about  ninety, 
and  for  that  number  accommodation  was  provided,  and  "  when 
there  would  be  a  surplus  number  of  steerage  passengers  they 
would  accommodate  one  another " ;  the  first  on  board  would 
get  a  berth  and  secure  it,  the  rest  or  surplus  would  be  accom- 
modated in  the  hold.  And  he  also  deposed  that  this  condition 
of  things  existed  pretty  well  on  the  three  trips  from  Battle 
Harbor ;  that  Captain  Kane  and  Spracklin,  the  purser  of  the 
Curlew,  informed  him  that  the  crews  of  Hennessey's  were  ship- 
wrecked. He  further  deposed  that  he  collected  no  passage 
money  from  these  shipwrecked  men,  but  he  did  collect  from  all 
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the  other  steerage  passengers,  and  that  all  those  who  paid  for 
their  berths  came  on  board  before  the  shipwrecked  passengers 
were  taken,  and  kept  their  berths  until  they  arrived  at  their 
destination  It  would  also  appear  that  other  steerage  passen- 
gers who  came  on  board  subsequently  and  paid  for  their  pas- 
sages could  not  be  secured  with  berths ;  the  crowd  was  largely 
in  excess  of  the  berth  accommodation  on  board.  But  no  in- 
convenience arose  in  cooking  and  supplying  the  regular  meals 
to  all  on  board.  From  the  testimony  of  Mr.  Lash  it  appeared 
that  the  regular  charge,  and  that  made  in  the  present  case,  is 
at  the  rate  of  one  dollar  per  day  for  each  steerage  passenger  on 
board  the  company's  boats,  and  that  the  names  of  these  crews 
were  entered  by  him  in  the  company's  books  as  "  shipwrecked 
persons";  that  from  his  recollection  of  the  contents  of  the 
note  the  defendant  undertook,  if  the  government  did  not  pay 
for  these  people,  he  (the  defendant)  would.  The  passage  money 
or  rate  for  shipwrecked  crews  charged  by  the  plaintiff  company 
is  seventy-two  cents  per  day  for  each  passenger.  Mr.  Johnson 
deposed  to  the  loss  in  the  fire  of  1892  of  the  papers  and  written 
undertaking  of  defendant  in  this  matter  whilst  in  his  possession. 

The  defence  consisted  of  a  denial  of  any  liability  of  defendant 
until  the  government  had  declined  paying  the  passages  of  these 
persons  now  charged  for ;  that  on  that  condition  alone  was  the 
undertaking  or  guarantee  given  by  defendant. 

The  refusal  to  pay  on  the  part  of  the  government  was  on 
motion  for  a  non-suit  urged  as  a  condition  precedent  to  the  in- 
•curring  of  the  liability  in  question ;  that  no  evidence  was  at 
all  given  of  any  such  refusal  being  given ;  that  such  was  the 
agreement,  and  no  unqualified  promise  was  made  by  defendant 
as  stated  in  evidence. 

Now,  although  the  witnesses  did  not  exactly  agree  in  their 
.statement  of  what  they  remembered  to  be  the  precise  terms  or 
wording  of  the  undertaking,  still  there  is  no  doubt  of  the  gene- 
ral contents  of  the  note,  and  that  it  was  a  promise  made  in 
writing  by  defendant  to  hold  himself  personally  bound  to  pay 
the  amount  or  charge  for  the  passages  of  the  crews  so  sent  up 
from  Labrador  by  him.  It  is  clear  from  the  evidence  that  the 
conditions  stated  by  Captain  Kane,  through  his  purser,  to  de- 
fendant were,  as  directed,  committed  to  writing  and  were  con- 
tained in  the  memorandum  in  question.  It  was  previously 
•distinctly  understood  that  these  people  would  not  be  taken  as 
shipwrecked  men.  And,  in  face  of  the  fact  that  their  vessel 
.having  been  lost  before  the  commencement  of  their  fishing  and 
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that  she  was  used  as  a  coastal  vessel,  partly  to  carry  them  and 
their  gear  probably  to  the  Labrador,  it  is  somewhat  difficult  to 
discover  how  they  could  reasonably  be  expected  to  pass  as  ship- 
wrecked crews  and  be  conveyed  to  their  homes  on  government 
account,  whilst,  as  deposed  by  Captain  Kane,  there  had  been 
reserved  out  of  the  proceeds  of  their  voyage  twenty-five  cents 
per  quintal  to  defray  their  passages  to  and  from  Labrador  and 
the  expenses  incidental  thereto.  There  should  be  no  question 
as  there  can  be  no  doubt  about  the  personal  obligation  assumed 
by  the  defendant  in  this  matter,  nor  of  his  liability  to  the 
plaintiff  company  for  the  payment  of  the  passages  of  these 
people.  He  in  the  first  place  assumed  this  obligation  as  be- 
tween himself  and  these  people  whom  he  brought  to  the  Labra- 
dor, and  was  indemnified  for  the  cost  and  liability  thus  assumed, 
and  that  liability  was  continued  under  the  arrangement  made 
with  Coptain  Kane  at  Winsor's  Harbor. 

The  alternative  ground  upon  which  defendant  rested  his 
^laim  to  non-liability  and  urged  in  the  motion  for  a  non-suit 
must  also  be  regarded  as  equally  untenable.  It  was  contended 
that  this  arrangement  or  undertaking  rested  upon  an  unlawful 
agreement ;  that  as  it  sprung  out  of  an  illegal  transaction  it 
jshould  entirely  fail.  This  wrongful  or  illegal  act  was  in  the 
employment  of  these  steamers  in  carrying  a  greater  number  of 

Cengers  than  they  were  permitted  to  carry  under  the  statute 
of  this  colony.  This  contention  rested  wholly  on  the  pro- 
visions of  the  Act  41  Vic,  cap.  14,  entitled  "  An  Act  respecting 
Passenger  Steamers,"  which  provides  for  the  appointment  of 
surveyors  to  survey  and  inspect  all  steamers  coast-wise,  and  to 
fix  the  number  of  passengers  each  steamer  may  be  considered 
suitable  and  capable  of  properly  accommodating,  &c.,  and  making 
it  penal  upon  the  master  or  owner,  if  a  greater  number  of  pas- 
sengers be  carried  than  that  allowed  by  the  certificate  which 
might  be  granted  by  the  surveyors,  &c.  Now,  the  provisions 
of  this  Act  have  never  been  called  into  practical  operation. 

The  necessary  and  prescribed  requisites  to  rive  life  and  ope- 
ration to  the  Act  do  not  exist,  and  no  official  appointment  of 
surveyors  has  ever  been  made  or  other  like  action  taken  to  give 
the  provisions  of  the  Act  practical  effect. 

Aiid,  even  if  its  terms  were  in  operation  and  applicable  to 
the  circumstances  presented  in  this  cause,  it  will  be  found  that 
by  the  third  section  that  the  master  or  owner  would  not  incur 
any  penalty  under  the  Act  or  infringe  its  provisions,  if  the  time, 
occasion  and  circumstances  warranted  the  carrying  of  a  greater 
zz 
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number  than  the  surveyor's  certificate  permitted.  One  of  the 
witnesses  in  the  case  deposed  that  if  these  people  had  failed 
to  procure  passages  by  these  steamers  they  would  have  been 
obliged  to  take  possession  of  the  stores  of  the  supplying  mer^ 
diant  doing  business  at  Battle  Harbor.  There,  in  the  words  of 
the  Act,  the  time,  occasion  and  dicumstances  would  have  re^ 
lieved  the  plaintiff  company  from  an  observance  of  the  provi- 
sions of  that  Act  if  its  provisions  had  been  in  operation  at  the 
time.  The  defence,  as  presented  on  the  record,  therefore  en- 
tirely fails. 

We  cannot  but  be  impressed  with  the  reference  made  to  the 
evidence  as  to  the  kind  of  accommodation  these  people  were» 
as  steerage  passengers,  entitled  to  have  on  board  both  these 
steamers.  It  is  evident  they  had  quite  sufficient  room,  and 
were  in  other  respects  well  provided  for  on  board  the  Curlew 
on  the  trip  from  Winsor's  Harbor  to  Battle  Harbor,  but  from 
thence  to  Harbor  Grace  they  had  not,  nor  could  they  expect  to 
have,  similar  accommodation.  The  over-crowded  state  of  the 
ship  placed  it  beyond  their  reach  to  have  that  accommodation 
they  would  be  entitled  to  under  ordinary  circumstances  at  the 
rates  payable  by  steerage  passengers. 

Under  all  of  the  circumstances  and  in  view  of  the  evidence 
of  the  purser  of  the  VdurUeer,  it  is  clear  that,  owing  to  the 
condition  in  which  these  passengers  were  necessarily  placed, 
some  reduction  should  be  made  on  the  rates  charged  for  their 
conveyance. 

I  consider  that  the  amounts  charged  for  the  passages  from 
Winsor's  Harbor  to  Battle  Harbor  should  be  allowed  in  full ;. 
but  that  the  plaintiff  company  should  only  be  allowed  for  these 
eighty  so-called  shipwrecked  passengers  the  sum  of  seventy-five 
cents  each  per  day  during  the  time  they  were  on  board  the 
Volunteer  on  the  trip  from  Battle  Harbor  to  Harbor  Grace. 

Let  the  necessary  calculations  be  made  and  judgments  entered 
accordingly  in  favour  of  the  plaintiff  company  by  either,  with 
costs  of  all  the  proceedings  had  in  the  cause. 

Mr.  Johnson,  Q.  C,  for  plaintiffs. 

Mr.  Emerson,  Q.  C,  for  defendant. 
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1893,  May.    Hon.  Mb.  Justice  Little 

ObalnMl— JffMfor  ami  Mrvamt^PtKrU  agreemaU  for  oommiasUm  outside  wagn  ■ 
ConMtruetitm  qf^ 

Tbe  dffcndmiit  entered  into  an  agreement  with  the  plaintiff,  irlioliad  prerioiiBlj 
•ervod  bim  aa  an  apprentice,  at  a  certain  wage  per  day  and  an  additional  bonas 
in  tiie  shape  of  a  ooraminion  an  goods  aold,  to  aerve  him  as  foTBrnan  in  his 
bnaineas  as  an  npholaterer.  He  aenred  b|m  for  one  year  and  then  daimedids 
commiaaion,  contending  he  was  entitled  to  five  per  oenL  aa  per  agreement  on 
the  groBB  proceeds  of  the  bnainesa.  This  the  defendant  denied,  and  cUimpri 
tbe  agreement  for  commiaaion  waa  only  to  attach  to  the  net  profits  of  tbe  busi- 
ness. The  agreement  was  entirely  parol  and  there  was  no  witness.  In  an 
action  for  the  amount  of  tbe  commission — 

Held^-Thai  in  tbe  absenoe  of  any  corrobarative  evidence  on  either  side,  the  con- 
clusion was  in  favour  of  the  defendant,  as  the  wages  paid  tbe  plaintiff,  added 
to  the  commission  which  tbe  defendant  admitted  was  due,  would  form  a  salary 
in  keeping  with  the  position  of  plaintiff  and  the  wage  earned  by  those  in 
ffwi^iay  poaitions. 

In  this  action  the  pkintifiTs  claim  arises  out  of  an  agreement 
alleged  to  have  been  entered  into  with  the  defendant,  under 
which  the  plainti£f  was  to  serve  the  defendant  as  foreman  in 
and  over  his  furniture  factory  during  the  year  1891,  and  did  so 
serve  him  for  that  year  up  to  the  2l8t  January,  1892. 

It  appeared  from  the  evidence  that  the  plaintiff  had  pre- 
viously served  the  defendant  as  an  apprentice  in  the  trade 
and  business  of  furniture  making  and  upholstery ;  that  a  few 
months  before  the  completion  of  his  apprenticeship,  viz.,  in 
October,  1890,  the  defendant  contemplating  an  alteration  in 
Mb  trade  and  business,  proposed  specific  terms  to  the  plaintiff 
to  be  acted  on  after  the  expiry  of  his  said  iierm  of  service. — 
By  these  terms  the  plaintiff  should  serve  the  defendant  as 
foreman  and  take  charge  of  his  manufacturing  department 
about  being  carried  on  in  the  new  factory  in  BeU  street  For 
the  service  so  to  be  rendered  he  was  to  be  allowed  and  paid  by 
the  defendant  $6.50  per  week,  and  five  per  cent  on  the  groas 
receipts  or  on  Uie  proceeds  of  sales  of  all  articles  of  f  umituEe 
manu&ictured  in  the  factory  and  sold  and  realized  by  defen- 
dant, as  well  as  on  the  coat  and  value  of  all  repaiis  done  in  ti» 
iactory  on  and  to  articles  repaired  or  altered  therein.  It  was 
fnrtiher  stated  to  have  been  agreed  on  that  the  said  allowance 
of  fivB  per  cent  should  also  cover  and  be  paid  on  the  selling 
cost  or  proceeds  of  sale  of  all  furniture  or  upholstery  imported 
ly  defendant  and  dimosed  of  by  him  in  his  trada  Theseatipii- 
latimis  were  repeated  again  in  December  lollowing  between  t^ 
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parties ;  and  on  the  2nd  or  3rd  of  January  following  plaintiff 
entered  on  the  performance  of  this  agreement  as  such  foreman; 
and  so  continued  up  to  the  20th  of  January,  1892. 

The  agreement  was  entirely  by  parol,  and  no  third  person 
was  present  at  its  making.  Under  it  the  plaintifif  received  the 
weekly  stipend,  but  was  not  paid  the  percentage,  and  now  sues 
for  its  recovery — the  claim  amounting  in  all  to  $381  82. 

It  is  unnecessary  to  enter  into  the  minutiae  of  the  evidence 
taken  by  me  of  the  circumstances  and  incidents  attending  the 
service,  nor  to  the  cause  of  its  discontinuance. 

The  pleadings  shewed  an  absolute  denial  by  defendant  of  the 
existence  of  any  such  agreement  as  that  set  out.  On  the  hear- 
ing of  the  cause  it  was  not  denied  that  plaintiflF  was  an  efficient 
and  most  capable  tradesman,  and  as  such  performed  his  work 
satisfactorily. 

The  contention  between  the  parties  arises  clearly  from  a  mis- 
understanding or  misapprehension  of  the  meaning  attached  by 
each  party  to  the  allowance  of  five  per  cent.,  and  the  existence 
of  its  application.  Unfortunately,  it  appears,  their  agreement 
or  its  terms  were  not  directly  known  to  any  third  party  to 
admit  of  such  knowledge  being  available  as  evidence  at  the 
trial.  The  defendant,  in  his  evidence,  positively  denies  that 
the  five  per  cent,  was  to  be  allowed  as  claimed  by  the  plaintiff, 
but  that  it  was  to  be  allowed  and  paid  on  the  net  profits  made 
on  all  furniture  so  manufactured  and  sold  or  repaired ;  nor  was 
it  agreed,  as  contended  for  by  plaintiff,  that  such  allowance  was 
also  to  extend  to  imported  furniture  sold  by  defendant  in  his 
establishment  or  factory. 

Viewing  the  characters  of  the  parties  and  the  absence  of  any 
imputation  of  intentional  misconstruction  of  the  terms  of  their 
agreement  by  either  party,  it  would  be  difficult  to  decide  which 
statement  the  greater  evidence  or  reliance  should  be  given 
without  resorting  to  other  matters  in  evidence  connected  with 
the  fulfillment  of  their  contractual  obligations.  We  may  con- 
sequently turn  to  these,  and  we  find  that  plaintiff  was  paid 
wages  for  the  preceding  year  at  the  rate  of  $5  pner  week ;  under 
his  alleged  agreement  he  would,  therefore,  receive  an  increase 
of  $1.80,  or  $6.80  per  week.  This  would  be  an  increase  of  his 
past  year's  wages  of  $93.60  on  this  item  alone,  or  $353.60  as 
fixed  wages  for  the  year.  Then  we  have  his  cledm  for  percent- 
age on  the  gross  amount  of  sales ;  taking  them  to  be,  as  stated 
in  evidence,  about  $5,000  for  the  year,  would  yeild  him  $250, 
giving  him  for  his  first  year  after  his  apprenticeship  an  allow- 
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ance  of  $603.60.  This  would  appear  to  be  a  liberal  wage  out 
of  a  limited  business,  subject  to  so  many  incidental  charges, 
such  as  wages,  rent,  &c.  Now,  we  have  it  in  evidence  from 
Burke,  defendant's  present  foreman,  who  is  admitted  by  plain- 
tiff and  defendant  to  be  a  most  efficient  and  skilled  workman 
of  thirty-five  year's  experience  in  the  trade,  that  generally  one 
dollar  per  day  would  be  fair  wages  for  a  young  man  in  that 
business  and  just  out  of  his  time — and  he  now  receives  nine 
dollars  per  week  as  foreman. 

The  plaintiff,  moreover,  admitted  that,  during  the  currency 
of  the  first  quarter  of  the  year  he  was  aware  that  his  view  or 
understanding  of  the  agreement  was  not  in  accord  with  that 
held  by  the  defendant. 

From  all  the  circumstances  and  evidentiary  facts,  one  must 
be  impressed  with  the  reasonableness  and  firmness  of  the  state* 
ment  and  contention  of  defendant,  as  embodying  the  real  inten- 
tions of  the  parties  on  entering  the  agreement  or  arrangement 
for  the  performance  of  the  services  for  which  compensation  is 
sued  for. 

I  therefore  conclude  that  the  five  per  cent,  commission  or 
allowance  referred  to  was  to  be  calculated  on  the  net  profits, 
and  not  on  the  gross  amount  of  sales.  If  the  parties  are  unable 
to  agree  among  themselves  on  the  amount  this  would  produce 
to  the  plaintiff,  I  shall  order  a  reference  of  the  matter  to  Mr. 
McNeily  for  further  investigation,  and  on  his  report,  if  ap- 
proved of,  judgment  will  be  signed  for  such  amount  as  may  be 
found  due  to  the  plaintiff. 
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1893,  May.    Hon.  Sir  F.  B.  T.  Cartbe,  C.  J. 

Vendor  and  purehaser—CondUioiu  qf  sale-^Ooods  at  risk  qf  vendor— Deatruetiom 
of  goodB—Reaaonaile  Umo  for  ddivery^SUUuie  of  Fraudai 

On  the  23rd  June,  1892;  a  contract  wm  entered  into  between  the  plaintiff  and 
defendant  for  the  parchase  of  1,700  quintals  of  fish,  to  be  taken  delivsry  «f 
after  being  weighed  and  called  from  the  plaintiff's  store.  A  portion  of  Vam 
fish  was  deliyered  to  the  defendant  and  taken  away  by  him.  On  the  8ih  «f 
July  the  balance  remaining  undelivered  was  destroyed  by  fire  in  the  plaintiff's 
store,  and  had  not  been  weighed  or  culled.  In  an  action  by  the  plaintiff  for 
the  price  and  value  of  the  undelivered  portion  of  the  fish — 

Held— When  anything  remains  to  be  done  to  the  goods  for  the  purpose  of  ascec- 
taiuiug  price,  such  as  by  weighing  or  culling,  when  the  price  depends  on  tha 
quantity  and  quality,  the  performance  of  these  things  shall  be  a  condition  pre- 
cedent to  the  transfer  of  the  property,  uuless  the  contract  discloses  a  different 
intention.  Upon  a  sale,  the  property  will  continue  at  the  risk  of  the  vendor 
until  everything  has  been  done  which  was  required  to  be  done  by  the  (Hnidi- 
tions  of  the  sale. 

This  is  an  action  to  recover  $3,896.20,  the  value  of  nine  hun- 
dred and  seventy-nine  quintals  of  codfish,  of  different  qualities, 
alleged  to  have  been  bargained  sold  and  delivered.  The  defen- 
dants denied  the  ordering  and  delivery,  and  also  relied  upon 
the  statute  of  frauds.     Eeply  in  the  affirmative  and  issue. 

The  case  was  tried  before  me  and  a  special  jury  in  the  last 
December  term,  1892,  and  from  the  evidence  it  appeared  that, 
after  negotiations  between  the  plaintiff  and  Mr.  F.  Goodridge, 
a  defendant,  on  the  23rd  June  last,  by  sale  note  produced,  the 
defendants  purchased  from  the  plaintiff  1,700  quintals  of  cod- 
fish, winter  caught,  spring  cure  and  store,  at  certain  prices  and 
terms  mentioned,  1,100  of  which  was  subject  to  safe  arrivaL 
At  this  time  there  were  about  six  hundred  and  ten  quintals  in 
store  in  two  bulks,  landed  from  the  Alice  Mandc,  which  had 
not  been  culled ;  defendant,  the  Siiid  F.  Goodridge,  saw  and  ap- 
proved. Plaintiff  was  expecting  about  1,100  quintals  more 
from  the  westward  by  the  EtJiel  Blanche,  and  both  lots  were 
included  in  the  sale  note  to  be  taken  from  the  store.  Plaintiff 
shortly  afterwards  left  the  colony,  before  which  there  had  been 
no  delivery.  In  taking  from  the  store,  he  said,  that  fish  was 
always  weighed  Mr.  Geo.  Neal  was  agent  for  plaintiff  during 
his  absence  who  stated  the  Ethel  Blanche  arrived  on  the  23ra 
June  and  the  Amanda  about  the  same  time,  and  their  cargoes 
were  placed  in  the  store  in  separate  bulks  On  the  28th  June 
the  Ainanda*s  cargo  was  verbally  agreed,  between  Neal  and 
Goodridge,  to  be  sold  and  purchased  on  the  same  terms  as  the 
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first,  but  there  was  no  sale  note  in  writing ;  Neal  described  par- 
ticulars as  regards  dates  of  delivery,  and  the  quantity  unde-« 
livered  of  the  three  cargoes  which  was  destroyed  iu  the  stoi:e 
by  the  fire  of  the  8th  July. 

An  account  of  the  deliveries  and  prices  was  sent  to  the  de-* 
fendants,  amounting  to  $5,758.80,  which,  on  the  5th  July,  was 
paid  for  by  note  at  four  months,  as  by  agreement.  Neal  sent 
a  messenger  to  defendants  to  take  delivery  of  the  remainder, 
which  he  thinks  was  the  day  before  the  fire,  Thursday,  7th 
July ;  Goodridge  says  it  was  either  that  day  or  the  day  of  the 
fire,  who  replied  that,  if  Neal  did  not  object,  they  would  com- 
mence  Monday  then  next,  as  they  had  a  vessel  on  the  dock 
they  were  about  loading.  This  was  apparently  satisfactory  to 
both.  The  defendants  had  their  cullers  in  the  store  at  the  time 
of  delivery,  and  the  fish  was  put  on  carts  for  removal  after  it 
had  been  culled  and  weighed  according  to  the  usual  course  and 
as  required  to  be  done  in  such  purchases.  This  had  not  been 
done  with  the  balance  of  the  cargoes  remaining  in  the  store  at 
the  time  of  the  fire.  By  letter,  of  date  11th  August,  from 
plaintiff,  enclosing  account  for  $3,896.20,  and  requesting  pay- 
ment, the  defendants  replied  on  the  13th  August  acknowledging 
its  receipt  on  that  day,  that  they  had  settled  for  all  the  fish  re- 
<5eived,  were  surprised  at  the  demand  and  declined  payment. 

Mr.  Kent,  Q.  C.,  moved  for  nonsuit,  on  the  grounds  that  there 
had  been  no  appropriation  of  the  property,  as  the  culling  and 
weighing  had  not  been  performed,  and  also  upon  the  statute  of 
frauds,  as  regards  the  fish  from  the  Avianda.  This  motion  I 
declined  to  grant,  and  the  case  went  to  the  jury  in  the  usual 
way,  the  defendant,  said  F.  Goodridge,  having  been  examined 
on  the  defence. 

To  the  jury  I  recapitulated  all  the  substantial  facts  and  the 
contentions  of  the  parties,  and  having  explained  the  law,  to 
which  I  shall  presently  refer,  told  them  it  was  in  evidence 
there  was  no  culling  or  weighing  of  the  undelivered  part  of 
the  fish  remaining  and  destroyed  by  the  fire  in  the  store,  and 
if  that  were  proved  to  be  usual  and  required  and  they  were 
satisfied  on  these  points,  then  their  verdict  should  be  iu  favor 
of  the  defendants ;  but  if  they  could  be  satisfied  from  the  con- 
tract and  evidence  that  there  was  such  an  appropriation  and 
vesting  of  the  fish  as  to  confer  the  dominion  of  the  property 
on  the  defendants  and  it  remained  at  their  risk,  then  their  ver- 
dict should  be  in  favor  of  the  plaintiff.  The  juiy  found  for  the 
defendants.     Plaintiff's  counsel  afterwards  moved  for  a  new 
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trial  upon  the  grounds  that  the  verdict  was  contrary  to  the- 
evidence  and  misdirection,  upon  which  counsel  were  heard  be- 
fore the  court  on  both  sides. 

The  rule  of  law  from  numerous  adjudications  is,  that  where 
there  is  an  immediate  sale,  and  nothing  remains  to  be  done  by 
the  vendor  as  between  him  and  the  vendee,  the  property  in  the 
thing  vests  in  the  vendee  so  as  to  cast  on  the  purchaser  all  fur- 
ther risk ;  but  when  anything  remains  to  be  done  to  the  goods 
for  the  purpose  of  ascertaining  the  price  as  by  weighing,  mea- 
suring or  testing  the  goods.,  when  their  price  is  to  depend  upon 
the  quantity  and  quality,  the  performance  of  these  things  shall 
be  considered  a  condition  precedent  to  the  transfer  of  the  pro- 
perty, although  the  individual  goods  be  ascertained  and  they 
are  in  a  state  in  which  they  ought  to  be  accepted. — Benjamin 
on  Sales,  4th  ed.,p,  278,  279;  Harison  vs.  Meyer,  6  East,  6U; 
Bugg  V.  Minett,  11  East,  210  ;  Simmons  v.  Swift,  5  B.  &  C.  857  ; 
Tausley  v.  Turmer,  2  Bing,,  JV.  C,  151,  &c.  There  may  be,  and 
have  been  cases,  in  which  the  property  would  vest  in  the  pur- 
chaser and  be  at  his  risk,  although  something  remained  to  be 
done,  but  it  must  so  appear  by  the  terms  of  the  contract  that 
such  was  the  intention — Castle  v,  Playford  Z.  B.  7,  Ex,  98,  re- 
versing the  decision  in  the  same  case  in  L.  B,  5,  Ex.  166  ;  Tur- 
ley  V,  Bates,  2  H.  &  C,  200  S.  0. ;  Martineau  v  Kitching,  L  B. 
7,  2  B.,  436,  &c. ;  Addison  on  Contracts,  8th  ed.,  932, 

In  Bidley  v,  TrvMees  of  Steele,  1858,  which  was  an  action  of 
trover,  tried  in  this  Court,  it  appeared  the  plaintifl'  hud  pur- 
chased from  Steele  a  large  quantity  of  fish,  which  was  in  bulk 
in  the  store  of  the  latter.  The  bulks  had  been  identified  and 
quality  approved  of,  and  notes  for  a  large  amount  given,  as 
arranged  for  before  the  delivery.  This  property^  while  in  store, 
was  transferred  to  trustees  for  creditors,  and  it  was  held,  as 
the  fish  had  not  been  culled  or  weighed  to  ascertain  quantity, 
quality  and  price,  the  property  had  not  vested,  and  judgment 
was  given  against  the  plaintiffs'  purchasers.  In  that,  as  in  the 
present  case,  the  property  was  identified  and  approved,  and  no 
question  was  raised  as  to  the  subject  of  the  sale  and  purchase 
as  is  frequently  the  case  under  the  17th  section  of  the  Statute 
of  Frauds,  as  regards  acceptance  and  receipt. 

A  distinction  must  be  observed  between  a  sale  by  measure, 
cullage  or  weight,  requiring  the  measuring,  culling  or  weighing 
to  be  accomplished  for  the  purpose  of  determining  and  fixing 
the  price,  and  a  sale  of  specific  goods  in  the  lump  at  an  ascer- 
tained price,  accompanied  with  a  representation  or  warranty 
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of  the  weight  or  quantity,  where  the  weighing,  measuring  or 
culling,  as  the  case  may  be,  is  necessary  only  for  the  purpose 
of  satisfying  the  purchaser  that  he  has  got  the  quantity  bar- 
gained for. — Addison,  Note  2,  932,  Such,  however,  was  not 
this  case. 

In  the  select  cases  of  the  Supreme  Court — Henderson  vs. 
BroioUy  Hoylcs  &  Co.,  90,  (1818) — which  was  an  action  to  re- 
cover the  value  of  eight  casks  of  molasses  consumed  in  the  lire 
of  November,  1817.  The  defence  was  that  as  the  price  was  to 
depend  upon  gauging,  which  was  to  be  done  before  delivery, 
the  sale  had  not  been  perfected.  And,  although  in  that  case 
the  molasses  had  been  gauged  a  few  days  before  upon  being  de- 
livered to  the  plaintiff,  the  court  held  that  argument  was  not 
tenable,  and  that  as  all  had  not  been  done  which  ought  to  have 
been  done  between  the  parties  to  the  action,  the  court  could 
not  distinguish  that  case  from  those  of  Harison  vs.  Meyer,  and 
R\tgg  vs,  Minnett,  supra,  which  are  still  cited  as  leading  cases. 

It  will,  therefore,  be  observed  that  from  an  early  period  the 
same  principle  of  law  was  recognized  as  it  is  by  the  courts  at 
the  present,  and  that  nothing  has  been  shewn  to  warrant  the 
court  in  disturbing  the  verdict  of  the  jury  If  the  jury  had 
found  otherwise  we  should  have  felt  bound  to  set  aside  the 
verdict,  unless  we  rashly  undertook  to  overrule  a  series  of  de- 
cisions approved  of  by  the  highest  authorities. 

Mr.  Kent,  Q.  C,  and  Mr.  G.  H.  Emerson,  Q.  C,  for  plaintiff. 

Sir  J.  S.  Winter,  Q.  C,  and  Mr.  Greene,  Q.  G.,  for  defendants. 
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1893,  July.    Hon.  Sir  F.  B.  T.  Caetbb,  C.  J. 

Contract— Lease— I^/irmity  of  Lessor—'Inadequacy  of  consideration — Fiduciary 

relationship. 

Where  the  plaintiff,  who  was  an  aged  and  illiterate  person,  entered  into  an  agrM- 
ment  with  his  son  for  a  lease  of  a  certain  property  ;  it  appeared  that  the  lease 
was  drawn  up  by  the  plaintiff's  solicitor,  taking  his  instructions  from  the 
plaintiff's  son.  The  plaintiff  afterwards  repudiated  the  lease,  and  claimed  ha 
had  neyere  signd  it  The  Talue  of  the  rental  of  the  premises  was  $200  per 
year,  the  amount  set  ont  in  the  lease  was  #80  per  year.  It  appeared  also  the* 
just  before  the  defendant  took  possession  the  plaintiff  had  expended  $1,200  on 
repairs  to  the  premises.  The  witness  to  the  lease  was  not  in  the  country,  and 
the  solicitor  who  drew  it  was  dead.  The  defendant  had  been  iu  possession  and 
had  paid  rent  for  four  years  at  the  rental  in  the  lease,  before  the  rental  of  $200 
was  claimed.  In  an  action  for  the  rental  of  #200  per  year,  which  the  plaintiff 
claimed  was  the  sum  at  which  the  premises  had  been  leased — 

Held— The  evidence  disclosed  gross  inadequacy  and  there  was  no  evidence  to 
dispel  the  inference  of  the  law  against  the  unfairness  of  the  alleged  contract, 
especially  as  there  was  a  fiduciary  relationship  between  the  parties.  In  family 
matters  there  should  be  on  all  sides  uberrima  Jides,  or  the  most  entire  confi- 
dence.   Lease  cancelled  and  set  aside. 

This  is  an  action  for  the  recovery  of  rent  of  premises  oa 
Water  Street,  at  the  rate  of  $200  a  year,  payable  half-yearly 
ou  the  2nd  days  of  July  and  January,  which,  computed  to  the 
2nd  July,  1893.  amounts  to  31,500,  of  which  the  defendants 
have  paid  $560.  which  they  contend  is  all  for  which  they  are 
liable  up  to  the  2nd  January  last,  being  at  the  rate  of  $80  a 
year. 

No  question  has  been  raised  as  to  the  beneficial  occupation 
of  the  premises,  but  the  defendants  allege  in  defence  that  under 
a  lease  made  between  them  and  the  plaintiflF,  of  date  the  2ud 
January,  1886,  they  have  covenanted  to  pay  a  rent  of  $80  a 
year  only  for  the  same  premises,  which  the  plaintifif  denies  is 
his  deed,  that  it  was  obtained  by  the  fraud  of  the  defendants, 
and  that  it  contains  a  false  statement  respecting  labor  and  re- 
pairs, and  claims  the  cancelling  of  the  same  and  other  relief. 

The  parties  bear  the  relation  of  father  and  sons.  There  has 
been  delay  in  determining  this  action,  which  was  commenced 
by  the  late  Mr.  E.  McNeily  in  July  1890,  occasioned  partly 
by  his  death,  but  chiefly  to  obtain  the  evidence,  if  feasible,  of 
the  only  subscribing  witness  to  the  lease,  one  Bernard  Nicker- 
son,  a  lad  who  was  at  the  time  in  the  ofl&ce  of  Mr.  McNeily, 
who  had  left  for  some  part  of  the  United  States  or  Canada, 
.but  whose  place  of  residence,  after  enquiring,  could  not  be  dis- 
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^covered ;  and  also,  I  was  desirous  that  parties  so  nearly  related 
would  have  amicably  arranged  between  themselvea 

The  evidence  of  all  the  parties  was  taken  before  me  and  the 
whole  matter  left  to  my  adjudication ;  and,  as  do  arrangement 
has  been  made,  I  cannot  longer  delay  giving  my  decision  for 
which  the  plaintiff  is  pressing. 

The  plaintiff  denies  all  knowledge  of  having  executed  the 
lease,  and  that,  when  at  first  the  defendant  (Thomas)  enquired 
about  the  amount  of  rent,  if  the  premises  were  leased  to  him, 
he,  the  plaintiff,  said  £50,  or  $200,  a  year,  which  Thos.  agreed 
to  pay,  but  asked  to  grant  him  grace  as  he  had  not  then  the 
means ;  it  was  worth  more  than  £60,  although  then  in  bad  state 
of  repair ;  tuere  were  two  tenements,  he  was  receiving  for  one 
$100  a  year,  and  for  the  other  $80  a  year;  that  shortly  after- 
wards he  expended  some  $1,200  in  repairs  (1885  and  1886),  the 
superintendence  of  which  was  with  Thomas;  he  paid  ground 
rent  ($68  a  year),  besides  municipal  taxes,  also  a  mortgage  of 
$160,  and  $40  to  Mr.  Prowse  for  extension  of  lease ;  demanded 
the  $200  a  year  himself  frequently,  and  through  Mr.  McNeily, 
but  defendant  refused  to  pay ;  afterwards  the  three  of  them 
went  to  Mr.  McNeily's  office  to  see  about  the  rent,  when  plain- 
tiff said  he  would  not  take  a  penny  less  than  the  $200 ;  Thos. 
then  produced  a  document  from  his  coat  pocket,  saying  it  was 
a  lease  of  the  house;  he  (plaintiff)  never  heard  about  it  before; 
never  signed  a  lease ;  was  in  a  grocery  business  with  Thomas, 
which  was  settled  up  all  but  the  rent,  which  was  afterwards 
paid  at  $80  a  year  for  three  years  without  prejudice  to  plain- 
tiff's claim  for  the  residue.  The  lease  produced  is  a  printed 
form,  the  blank  spaces  are  in  the  hand  writing  of  the  late 
Mr.  McXeily,  dated  2nd  January,  1886,  for  a  term  of  twenty- 
five  years  from  thence,  rent  £20,  or  $80,  payable  half-yearly 
(2nd  July  and  2nd  January),  together  with  all  the  taxes  and 
impositions  then  or  thereafter  to  be  taxed  or  imposed ;  in  the 
description  are  the  words  "  and  now  fitted  up  and  prepared  for  a 
place  of  business  by  the  labor  and  at  the  expense  of  the  lessees," 
and  in  the  covenant  for  repairs  by  the  lessees,  the  words  "  both 
external  and  internal"  are  expunged,  and  the  word  "internal" 
inserted  before  "paintings,  cleanings,  reparations,"  &c. ;  the 
initials  B.  N.  in  the  margin  opposite.  Both  defendants,  who 
were  examined  apart,  gave  evidence  of  the  execution  by  the 
plaintiff  in  Mr.  McNeilly's  office  whither  all  of  them  had  gone 
together.  Thomas  states  the  lease  was  prepared  in  July,  1886, 
but  dated  January.    Thomas  called  twice  at  the  office  the  same 
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day,  and  the  three  executed  it  in  Mr.  McNeily's  presence ;  the- 
boy  Nickerson  did  not  sign  in  his  (Thomas)  presence ;  Joseph 
says  he  did  do  so  after  he  hud  signed ;  can't  say  rightly  that 
Nickerson  signed ;  it  was  executed  in  the  inner  office,  where 
he  got  it  next  day;  Nickerson's  name  was  to  it;  paid  Mr. 
McNeily  S5  for  it ;  only  one  paper  signed ;  did  not  see  plaintiff 
pay  or  get  a  paper.  Joseph  says  there  was  no  money  paid  in 
his  presence ;  plaintiff  told  him  in  July,  1886,  and  several  times 
after,  he  would  give  the  premises  at  £20  a  year;  Thomas  not 
then  present ;  the  latter  states  he  did  not  know  what  rent  was 
to  be  paid  until  they  went  to  have  the  lease  prepared.  Joseph 
states  he  did  not  know  in  July,  1886.  he  and  Thomas  were 
going  into  business  ;  had  been  in  the  employment  of  his  brother 
John  until  the  January  previous.  On  cross-examination — that 
he  remained  with  John  six  months  after  lease  executed.  Both 
state  the  repairs  were  not  made  at  their  expense ;  and  Thomas 
says  that  it  is  not  true.  They  said  Mr.  McNeily  put  that  in 
when  he  filled  up  the  lease.  Joseph  says  the  partnership  be- 
tween them  commenced  in  1887,  and  has  not  spoken  to  his 
brother  about  going  into  business  nor  with  his  father,  the 
plaintiff,  about  giving  the  lease  It  was  in  Springdale  Street, 
in  his  house,  plaintiff  first  mentioned  the  £20  a  year ;  Thomas 
was  there  then ;  he  would  not  swear  the  house  was  worth  £50 
a  year ;  in  July,  1886,  St.  John  and  Moren  were  occupying  the 
tenements. 

It  will  be  observed  there  is  material  discrepancy  in  the  evi- 
dence of  the  defendants,  and  except  from  that  of  the  parties 
themselves  I  am  not  informed,  and  it  is  most  important  to  have 
known,  the  circumstances  immediately  in  connection  with  the 
execution.  It  is  difficult  to  imagine,  in  the  absence  of  any 
satisfactory  independent  testimony,  the  plaintiff  would  have 
willingly  executed  a  document  demising  his  full  term  and  inter- 
est in  leasehold  premises  for  so  inadequate  a  return,  having  re- 
gard to  the  amount  of  ground  rent  and  liabilities  to  his  land- 
lord, besides  the  heavy  expenditure  for  repairs,  and  tlie  state- 
ment respecting  them  as  if  joining  an  element  for  the  consi- 
deration for  the  granting,  so  admittedly  contrary  to  the  truth, 
is  of  itself  sufficient  to  awaken  suspicion,  so  much  so  as  to  re- 
quire clear  and  unimpeachable  evidence  in  support,  which  cer- 
tainly has  not  been  furnishd. 

Inadequacy  in  the  consideration  does  not  of  itself  constitute 
a  ground  of  equity  to  revoke  a  bargain.,  as  there  may  be  cir- 
cumstances fairly  to  account  for  the  lowness  of  the  price,  but  • 


McCarthy  v,  McCarthy.  767 

where  the  inadequacy  is  so  gross  as  I  consider  it  to  be  in  this 
-case,  there  should  be  evidence  to  dispel  the  inference  of  the 
law  against  the  unfairness  of  the  alleged  contract,  especially 
where  there  is  a  fiduciary  relation  between  the  parties. 

In  family  arrangements  it  is  recognized  there  should  be  on 
aU  sides  uberrima  fides,  or  the  most  entire  confidence,  and,  per 
Lord  Chancellor  Woodbury,  there  is  an  equity  which  may  be 
founded  on  gross  inadequacy  or  consideration,  which  involves 
the  conclusion,  that  the  complainant  either  did  not  understand 
what  he  was  about  or  was  the  victim  of  some  imposition. — 
Tennent  v.  Tennent,  L.  R.  2  vol.  JST.  i.,  Scotch  Appeals,  p.  6.  In 
a  recent  case,  July  13th,  1892,  8  vol.  Times,  Z.  R.  698,  a  con- 
tract was  set  aside  where  the  defendant,  who  could  neither 
read  nor  write,  but  who  could  sign  his  name,  signed  an  agree- 
ment which  was  not  read  over  nor  explained  to  him.  The 
plaintifif  here  is  aged  and  infirm,  not  over  literate,  but  I  should 
fiay  shrewd  in  his  time  of  life.  From  the  evidence,  by  comparison 
with  his  genuine  signature  and  its  peculiar  character,  I  am 
inclined  to  the  belief  the  handwriting  to  the  document  in  ques- 
tion is  his,  although  he  may  have  forgotten  the  circumstances. 
The  only  subscribing  witness  was  the  lad  Nickerson,  and  it  is 
not  satisfactorily  explained  who  gave  the  instructions  for  the 
preparation  to  Mr.  McNeily,  but  it  is  strange  his  name  does 
not  appear  as  a  witness,  although  the  writing  within  the  spaces 
is  his,  and  after  search  in  his  account  books  no  entry  can  be 
found  in  anyway  relating  to  this  document.  The  absence  of  a 
counterpart  is  also  an  incident  for  consideration. 

After  a  careful  review  of  the  evidence  and  reference  to  the 
principles  recognized  by  the  Courts  in  transactions  of  this  char- 
acter, I  have  come  to  the  conclusion  that  I  am  bound  to  order 
the  giving  up,  setting  aside,  and  cancelling  of  this  alleged  lease, 
but  in  regard  to  the  relation  of  the  parties  and  that  the  plain- 
tiff had  demanded  a  rental  of  S200  a  year  from  the  first,  hav- 
ing throughout  repudiated  the  execution  by  him  of  the  alleged 
lease,  I  think,  under  the  arrangement  of  counsel  that  I  should 
finally  settle  this  disputation,  the  plainti£f  should  execute  a 
lease  to  the  defendants  if  they  are  willing  to  accept,  at  $200  a 
year,  payable  half  yearly  as  before,  being  at  least  the  value  at 
the  time  when  possession  taken,  for  the  term  mentioned  in 
that  now  set  aside,  with  usual  and  proper  covenants,  and  in 
the  event  of  disagreement  upon  those,  a  reference  to  the  master 
to  settle,  for  completion  of  which  I  allow  until  the  first  of  Sept. 
next.    I  give  judgment  for  the  plaintifif  in  the  sum  of  $940, 
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mhicix  includes  the  rent  to  1st  July  in&tant  (1893),  but  under 
the  circumstances,  without  costs,  to  the  present  time. 

Mr.  Horwood  for  plaintiff. 

HoTi,  K  P.  Morris  for  defendant. 
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1893,  Octoher.    Hon.  Mr.  Justice  Littlk. 

hkaturanoe^Fvn — Conditiena  to  furnish  proof  qf  loss — To  use  care  for  praenoaUtm 

of  property^Damag0—  Wrongful  iicta  of  third  partieB — Civil  oommotion 

and  riotf  loss  occasioned  by. 

Policies  of  insurance  were  effected  on  gooda,  portion  of  plAintUTa  stock  in  trade, 
destroyed  by  fire  on  Joly  8th,  1892.  The  defendant  companies  declined  pay- 
ing on  the  grounds  that  the  assured  had  not  complied  with  the  conditions  in  his 
policies :  (1).  To  famish  proof  of  loss  within  fourteen  days  ;  (2).  To  use  proper 
means  to  prenerve  property  insured  ;  and  farther  that  no  loss  was  sustained 
under  policies.  It  appeared  that  when  the  destruction  of  the  property  was 
imminent,  large  numbers  of  persons  entered  the  premises  of  plaintiff  and 
carried  away  portions  of  the  goods  insured,  and  also  destroyed  quantities  of 
the  same.  It  also  appeared  that  about  one-fourth  of  the  property  on  the  pre- 
mises was  uninsured.  In  an  action  for  the  insurance  the  jury  found  for  the 
plaintiff.  Upon  a  motion  on  behalf  of  the  defendants  to  set  aside  the  verdict^ 
it  was  contended,  (a).  That  the  company  was  only  liable  for  such  loss  as  was 
the  direct  result  of  the  fire,  and  not  for  property  stolen,  abstracted  or  dam- 
aged ;  (b).  That  there  had  not  been  due  care  by  plaintiff  to  protect  property 
firom  depredations ;  (e).  That  there  was  an  abandonment  of  the  property  bj 
the  plaintiff  before  the  fire  reached  it  which  was  not  justifiable ;  (d),  33ut 
the  fire  was  not  the  proximate  cause  of  the  loss ;  (e).  That  the  fire  was  caused 
by  a  cItU  commotion  and  riot,  and  was  an  exemption  from  Uabili^  under  » 
clause  of  the  policy. 

Edd—Xaj  loss  resulting  from  an  effort  to  put  out  a  fire,  whether  by  apoiling 
goods  or  otherwise,  directly  or  indirectly,  is  within  the  policy ;  breakage  by 
removal,  damage  by  water,  loss  or  theft,  occasioned  by  exposure,  are  wifhin 
the  loss  covered  by  the  policy. 

Edd^Trom  the  evidence,  the  assured  had  done  all  that  a  prudent  man  could  do 
to  save  hUi  property,  and  that  there  was  not  a  men  remote  apprehension  of 
danger,  but  an  immediate  danger ;  that  the  property  waa  only  abaodoned  after 
«n  hope  to  aave  it  had  been  given  up. 

IMi^That  there  was  no  evidence  to  support  the  contention  that  tfaa  aamred 
liad  not  compBud  with  the  condition  of  the  pdliq^  to  Aundzh  the  A»ftmAmM*m 
irith  a  atatemant  of  the  partioulan  of  his  loss. 

Mdd^Thm  waa  no  evidence  to  support  the  plea  that  the  loae  by  plmideriiB 
ocoaaionad  by  a  cMl  eommotion  or  riot  during  the  happening  of  fim  fixa.«— 
Yerdictof  thejuryi 
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In  tbeso  actions  the  plaintiff  sought  to  recover  from  the  de- 
fendant companies  certain  amounts  claimed  under  three  policies 
of  fire  insurance  effected  by  him  with  them,  respectively,  upon 
goods  and  merchandize  then  forming  part  of  his  stock  in  trade^ 
and  alleged  to  have  been  subsequently  lost  by  fire  on  Uie  8th  of 
July,  1892 

The  first  action,  that  against  the  Guardian  Assurance  Com* 
pany,  was  tried  in  December  term  before  Mr.  Justice  Little 
and  a  special  jury. 

The  actions  against  the  General  and  the  Northern  Insurance 
companies  were  consolidated  and  tried  in  t^e  same  term  before 
the  same  judge  and  a  ^)eeial  jury. 

In  the  cose  against  the  Guardian  Insurance  Company  we 
find  by  the  pleadings  on  record  that  the  plaintiff's  statement  of 
claim  was  for  loss  under  a  policy  of  fire  insurance.  No.  2,276,915, 
issued  by  the  said  company,  and  of  date  the  3rd  of  September, 
1891.  upon  stock  in  trade  of  the  plaintiff  for  $4,800.  Plaintiff* 
claimed  this  sum  of  $4,800,  and  also  the  sum  of  $120  interest 
thereon. 

The  defendant  company  met  the  claim  under  these  three 
following  pleas,  viz.:  (1).  That  the  insurance  under  the  said 
policy  was  subject  to  the  condition  that  the  assured  should, 
within  f(Airteem»  days  after  the  said  loss  or  damage  had  oc- 
curred, deliver  to  the  defendants  as  particular  an  account  of 
his  loss  as  the  nature  of  the  case  would  admit  of,  and  produce 
such  other  evidence  as  the  directors  of  the  company  or  their 
agent  might  reasonably  require,  and  that  until  such  account 
and  evidence  were  produced  the  amount  of  said  loss  or  any 
part  thereof  should  not  be  payable  or  recoverable ;  and  averred 
that  the  plaintiff  did  not  furnish  an  account  as  required  by  the 
said  condition  within  the  said  period;  and  did  not  produce  other 
evidence  relating  to  the  said  loss  and  damage  which  was  rea- 
sonably required  by  the  defendant  company's  agent ;  (2).  That 
the  plaintiff  did  not  sustain  loss  by  fire  under  said  policy; 
(3).  The  defendant  company,  as  an  alternative  defence,  paid 
into  court  the  sum  of  $833.33,  alleging  that  that  sum  was 
enough  to  satisfy  the  plaintiff's  daim. 

By  leave  of  the  court,  at  the  trial,  defendant  further  pleaded 
that  plaintiff  did  not  use  due  and  proper  xsare  and  diligence,  or 
use  pr(q>er  and  sufficient  means  for  the  protection  and  preser- 
vation of  the  property  insured ;  that  the  fifre  which  occasioned 
the  loss,  the  subject  matter  of  the  action,  was  such  a  fire  as  is 
inchukd  in  the  exemptions  of  Hie  tenth  clause  of  the  condi- 
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tions  of  the  policy,  being  a  fire  caused  by  civil  commotion  or 
riot.    The  plaintiff  joined  issue  on  every  part  of  this  defence. 

It  is  not  necessary  to  set  out  just  here  the  details  of  the  cir- 
cumstances connected  with  this  claim  in  evidence  during  the 
trial  At  present  it  is  sufficient  to  state  that  the  stock  in  trade 
of  the  plaintiff  consistsd  of  dry  goods,  millinery,  haberdashery, 
«tc.,  contained  in  his  shop  and  premises  at  the  time  of  effecting 
the  policy,  situate  on  Water  Street,  in  St.  John's. 

That  the  great  fire  of  the  8th  of  July,  1892,  which  had  des- 
troyed a  portion  of  the  city  of  St.  John's,  extended  itself  to 
the  immediate  vicinity  of  these  premises.  During  the  general 
conflagration  it  was  found  that  fire  existed  and  was  making 
headway  in  parts  of  the  interior  of  plaintiff's  premises,  but  by 
the  application  of  a  supply  of  water  and  other  means  it  was 
got  under  and  extinguished. 

It  also  appeared  that  the  destruction  of  the  premises  and 
their  contents  by  the  fire  then  devastating  that  portion  of  the 
city  was  regarded  as  imminent,  and  in  the  confusion  and  under 
the  circumstances,  after  all  hope  of  saving  the  property  had 
been  given  up  by  the  plaintiff  and  others,  the  premises  were 
entered  by  numbers  of  people  and  large  quantities  of  the  goods 
of  the  stock  in  trade  therein  were  carried  away  and  had  not 
been  restored  or  accounted  for  to  the  plaintiff  or  to  the  agent 
of  the  defendant  company. 

From  the  fire  which  prevailed  in  the  interior  of  the  struc- 
ture, and  from  the  effects  of  the  application  of  the  water  and 
the  efforts  of  parties  in  extinguishing  it,  as  well,  apparently, 
from  the  numbers  of  parties  passing  to  and  fro  upon  the  pre- 
mises, it  was  found  that  large  quantities  of  the  goods  had  1>seii 
damaged,  thrown  upon  the  floors,  trampled  upon,  and  rendered 
utterly  valueless. 

It  further  appeared  from  the  evidence  that  the  value  of  the 
entire  stock  in  trade,  the  property  of  the  plaintiff,  upon  the 
premises  at  the  time  of  the  fire,  and  upon  which  these  insu- 
rances existed,  was  estimated  at  $40,571 ;  the  amount  of  the 
insurance  under  the  policies  being  S28,700.  This  would  leave 
the  plaintiff  uninsured  or  make  him  his  own  insurer,  to  the 
extent  of  $11,271. 

Upon  the  examination  of  the  witnesses  (fourteen  in  number) 
being  concluded,  and  after  counsel  had  addressed  the  jury,  the 
learned  judge  submitted  the  case  to  their  consideration. 

After  some  explanatory  observations  on  the  nature  of  the 
contract  entered  into  under  such  policies^  and  the  requirements 


McPHERSOX  V  GUAEDIAN  INSU'CE  C(.).,  et  au  771 

and  conditions  called  for  on  the  part  of  the  assured,  reference 
was  made  to  the  pleadings  in  their  order,  and  to  the  evidence 
relevant  and  applicable  to  the  issues  upon  which  they  were  to 
decide. 

That  tlie  execution  of  the  policies  put  in  evidence  was  ad- 
mitted by  the  companies  and  at  the  time  of  the  loss  claimed 
for  were  outstanding  and  still  in  operation. 

They  were  to  satisfy  their  minds  and  determine  from  the 
evidence  whether  there  were  goods,  mercha:iJise  and  effects  of 
the  chaiacter  described  as  composing  the  stock  in  trade  of  the 
plaintiff  in  the  stores  and  upon  the  premises  at  the  time  of  the 
alleged  loss  on  the  evening  of  the  8th  of  July,  1892. 

As  to  the  subsequent  neglect  to  furnish,  in  due  time,  the  de- 
fendant company  with  a  sufficient  stiitement  of  such  loss,  they 
were  directed  that  such  a  condition  was  in  substance  most  rea- 
sonable, that  the  assured  should,  within  a  convenient  time  after 
the  loss,  produce  to  the  company  something  which  would  enable 
them  to  form  a  judgment  as  to  whether  or  no  he  had  sustained 
a  loss,  and  its  extent.  The  statement  or  evidence  of  such  loss 
should  be  of  such  a  character  as  to  satisfy  tlie  directors  of  the 
company,  as  reasonable  men,  of  the  particulars  of  such  loss, 
and  after  fair  proof  being  so  furnished,  the  directors  or  com- 
pany wouid  not  be  warranted  in  obstinately  withholding  re- 
dress. 

The  jury  were  to  consider  and  determine  the  evidence  and 
circumstances  whether  the  assured  had  or  had  not  acted  pro- 
perly and  supplied  as  full  and  sufficient  a  statement  as  the  cir- 
cumstances and  conditions,  and  within  the  time  allied  for  by 
the  terms  of  his  policy,  and  furnished  as  full  and  sufficient  a 
statement  of  his  stock  in  trade  and  his  losses  as  the  means  of 
information  then  available  enabled  him  to  supply  within  the 
time  so  limited.  The  account,  such  as  was  given  in  evidence, 
together  with  vouchers,  &c ,  accompanied  with  a  statutory  de- 
claration, were  duly  furnished  to  the  company,  and  no  hesita- 
tion or  perverse  holding  back  of  any  such  information  would 
appear  to  have  occurred  on  the  part  of  the  accused  in  comply- 
ing with  the  conditions  of  his  policy.  Under  such  circum- 
stances they  should  determine  whether  or  no  these  conditions 
to  account  and  verify  were  substantially  complied  with. 

The  proof  of  loss  was.,  of  course,  upon  the  assured,  he  was  to 
satisfy  the  jury  by  the  evidence  given  in  support  of  his  claim 
that  the  goods  were  on  the  premises  on  the  occasion  of  the  fire, 
and  lost,  damaged  or  stolen  at  the  time  thereof. 
Al 
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The  payment  of  $833.33  into  court  on  each  of  the  cases  in 
which  actions  were  pending  was  considered  by  the  companies- 
as  sufficient  to  meet  the  amount  of  loss  suffered  by  the  assured 
from  the  effects  of  the  fire  and  in  discharge  of  their  obligation 
to  indemnify  the  assured  under  their  respective  policies. 

That,  as  to  the  charge  made  of  the  absence  of  due  and  proper 
care  and  diligence  on  the  part  of  the  assured  in  and  about  the 
protection  and  preservation  of  the  goods  and  effects  on  the 
occasion  of  the  loss  and  damage  complained  of,  the  jury  were 
informed  that  it  was  the  clear  and  recognized  duty  of  the  as- 
sured to  exert  himself  and  to  use  every  reasonable  effort  under 
such  circumstances  to  save  his  goods.  He  should  not  merely 
look  on  at  the  work  of  destruction,  but  was  bound  to  use  his 
best  exertions  in  endeavoring  to  save  them,  otherwise  his  loss 
might  be  greatly  attributed  to  his  own  conduct  and  the  conse- 
quences of  his  own  act,  and  for  which  he  could  not  hold  the 
company  liable.  Under  the  evidence,  therefore,  it  was  for 
them  to  consider  and  determine  whether  he  did  or  did  not, 
through  his  own  exertions  and  those  of  his  servants  and  agents, 
use  every  reasonable  effort  to  save  and  protect  the  goods  now 
claimed  to  be  lost  on  his  premises  and  stolen  therefrom  at  the 
time  of  the  occurrence  and  continuance  of  the  fire  so  particu- 
larized and  described  by  the  several  parties  by  whose  testimony 
they  were  to  be  guided  in  the  conclusion  to  be  arrived  at  by 
them  ? 

The  judge  then  particularly  observed  on  the  claim  of  the 
defendant  company  for  exemption  from  liability  under  the  pro- 
visions of  the  contract  by  reason  of  the  goods  being,  as  they 
alleged,  lost  and  damaged  through  the  misconduct  of  parties 
who  entered  the  premises  on  the  occasion  referred  to  and  re- 
moved the  goods  and  other  articles  from  the  shelves,  threw 
them  about,  trampled  upon  them,  and  stole  or  plundered  or 
carried  away  a  great  quantity  of  them. 

He  instructed  the  jury  that  the  words  ''loss  or  damage,  oc- 
casioned by  fire,"  used  in  these  policies  of  assurance  were  to  be 
construed  as  ordinary  people  would  construe  them,  and  meant 
loss  or  damage  by  ignition  of  the  effects,  or  by  ignition  of  a 
part  of  the  premises  where  the  effects  or  articles  were,  and  any 
loss  resulting  from  an  apparently  necessary  and  horui  fide  effort 
to  put  out  a  fire,  whether  it  be  by  spoiling  the  goods  by  water, 
or  throwing  articles  such  as  furniture  out  of  a  window,  etc. 
In  a  word,  every  loss  that  clearly  and  proximately  resulted, 
whether  directly  or  indirectly,  from  the  fire  would  be  a  loss 
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within  the  terms  of  the  policy,  and  for  which  the  assured 
would  be  entitled  to  be  indemnified ;  and  if  they  found  that 
any  portion  of  this  property  had  been  removed  from  these 
premises  and  stolen  or  carried  away  by  parties  during  the  fire 
and  became  lost  to  the  plaintiff  or  to  the  defendant  compfiny, 
then  they  might  come  to  the  conclusion  that  this  was  a  loss  for 
which  the  defendant  company  would  be  liable. 

It  was  remarked  in  his  concluding  observations  to  the  jury 
that  under  the  evidence  and  from  the  circumstances  connected 
with  the  events  attending  the  submission  of  the  cause  to  this 
inquiry,  no  charge  of  fraud  had  been  advanced  nor  had  there 
been  any  testimony  tendered  or  given  during  the  trial  in  any 
way  impugning  the  character  of  the  plaintiff  in  these  pro- 
ceedings. 

They  were  then  informed  that  if,  under  the  circumstances 
and  the  directions  accompanying  and  applied  to  the  eviden- 
tiary facts,  they  found  in  favour  of  the  plaintiff,  their  verdict 
would  be  for  the  amount  so  found,  less  the  value  of  the  goods 
saved  and  restored  to  the  plaintiff  as  particularized  in  evidence, 
and  also  less  the  amount  of  interest  claimed  by  the  plaintiff 
But  in  addition  to  such  general  finding  they  should,  if  enabled 
from  the  evidence,  answer  in  writing  the  following  questions 
for  the  use  and  information  of  the  court  thereafter,  in  finally 
disposing  of  the  question  raised  on  pleadings  and  reserved  for 
hearing  before  the  full  court  as  to  the  liability  of  the  defendant 
company  for  the  goods  alleged  to  have  been  so  fraudulently 
taken  and  carried  away. 

These  questions  were  then  read  and  explained  to  the  jury, 
and  are  as  follows : — 

(1).  Was  the  fire  which  damaged  the  plaintiff's  goods  occa- 
sioned by  accident  ? 

(2).  Did  the  plaintiff  and  his  servants  on  the  occasion  of  the 
fire  exert  themselves  in  a  reasonable  and  proper  manner  in  the 
protection  and  preservation  of  the  said  goods  ? 

(3).  What  amount  of  loss  or  damage  was  occasioned  to  the 
plaintiff  by  the  direct  action  of  the  fire,  or  by  the  means  ap- 
plied to  extinguish  it,  or  from  trampling,  breaking,  etc.  ? 

(4).  Were  there  any  of  these  goods  taken,  stolen  or  abstracted 
from  the  establishment  of  the  plaintifif  on  the  night  in  question 
and  during  the  continuance  of  the  fire  ?  If  so,  what  would  be 
the  approximate  value  of  such  goods  ? 

(5).  What  was  the  value  of  the  goods  taken  and  carried  away 
at  the  instance  and  by  the  orders  of  the  plaintifif? 
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(6).  Were  these  latter  all  returned  to  the  establishment,  and 
were  ihey  subsequently  included  in  the  valuation  made  by 
Messrs.  Wright  and  Curran  ? 

(7).  What  may  have  been  the  value  of  the  goods  represented 
by  the  debris  found  upon  aiid  about  the  floors  of  the  different 
departments  after  the  fire  ? 

In  the  estimate  of  goods  destroyed  and  lost  by  plaintift'  on 
the  occasion  they  were  desired  to  distinguish  between,  first,  the 
goods  destroyed  by  direct  consequences  of  the  fire,  such  as  by 
water,  handling,  trampling,  etc. ;  second,  and  goods  abstracted 
and  carried  away  by  outside  persons;  and  that  the  jury  were 
vO  approximate  the  loss  under  each  liead  as  nearly  as  practi- 
<3able. 

The  jury  thereupon  found  generally  and  returned  a  verdict 
in  favour  of  the  plaintiff  for  the  full  amount  claimed  by  him,  • 
with  interest,  less  the  amount  of  the  estimated  value  of  goods 
saved  and  restored  to  the  plaintiff;  and  to  the  written  ques- 
tions their  answers  were  set  out  in  writing  as  follows :  to  the 
first  question  they  stated  that  "  We  consider  the  fire  was  caused 
by  sparks  from  the  opposite  side  of  the  street " ;  to  the  second 
question  they  answered  that  "According  to  the  evidence  we 
find  the  plaintiff  and  assistants  remained  on  the  premises  as 
long  as  it  was  practiaible  and  did  all  in  their  power  to  Siive 
goods";  to  the  third  question  they  answered  "The  jury  have 
no  means  of  estimating";  to  the  fourth  question  they  state 
"  According  to  the  evidence  we  believe  there  was  a  quantity  of 
goods  taken,  but  as  to  the  value  of  said  goods  we  can  give  no 
estimate  " ;  to  the  fifth  they  state  "  It  is  impossible  to  arrive  at 
a  value,  not  having  an  estimate  of  the  goods  returned  from 
Duder's  store  " ;  to  the  sixth  question  they  answer  "  We  do  not 
consider  we  are  in  a  position  to  answer  this  "  ;  to  the  seventh 
they  answered  "  According  to  the  sheets  marked  H.  on  exhibit 
in  evidence,  we  estimate  the  total  loss  from  the  premises  at 
«37,700.66." 

The  same  results  followed  on  the  trial  which  subsequently 
took  place  in  the  consolidated  case  of  the  said  plaintiff  against 
the  General  and  Northern  Assurance  companies  for  the  amounts 
claimed  under  the  policies  effected  by  plaintiff  with  them,  res- 
pectively, upon  the  same  stock  in  trade.  In  the  latter  case  an 
eighth  question  was  sent  to  the  jury,  viz. :  In  the  estimate  of 
goods  destroyed  and  lost  by  the  plaintiff  on  the  occasion  of  the 
fire,  distinguish  between  (Ist),  goods  destroyed  by  the  direct 
consequence  of  fire,  such  as  by  water,  trampling,  handling,  &c. ; 
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(2nd),  goods  abstracted  and  carried  away  by  outside  persons, 
and  approximate  the  loss  under  each  head  as  nearly  as  practi- 
cable. To  which  they  answered  that  they  could  not  give  any 
approximate  value  of  goods  so  stolen  or  destroyed. 

At  a  subsequent  sitting  of  the  court  the  formal  liearing  of 
the  argument  took  place  upon  the  motion  reserved  to  defen- 
dant at  the  trial  for  setting  aside  the  verdict  entered  for  the 
plaintiff,  and  the  granting  of  a  new  trial  on  the  "  grounds  of 
"  misdirection  in  that  the  jury  ought  to  have  been  directed  that 
"  the  plaintiff  was  entitled  to  recover  only  for  such  loss  and 
"damage  as  was  the  direct  result  of  the  action  of  the  fire  or  of 
'•'the  means  used  to  extinguish  it,  or  of  trampling,  breaking,  &c., 
"&c.,  in  the  endeavour  to  save  the  property  from  total  destruc- 
"  tion  by  fire  and  not  for  the  loss  of  the  property  taken,  stolen 
"or  abstracted  from  the  premises,  or  for  damage  caused  by 
"  trampling,  handling,  &c..  in  Uiking  away,  abstracting  or  steal- 
"  ing,  or  endeavouring  to  take  away,  steal  or  abstract  the  pro- 
'  perty ;  and  2nd,  that  the  findings  or  answers  of  the  jury  upon 
"  the  questions  put  to  them  do  not  amount  to  a  verdict  for  the 
"  plaintiff,  or  any  verdict." 

At  the  argument  upon  this  motion  it  was  admitted  that  the 
three  companies  relied  upon  the  same  grounds  of  objection  to 
the  cluiiiis  of  the  plaintiff,  except  that  under  the  policy  of  the 
Northern  Assurance  Company  there  is  an  express  exemption 
from  liability  for  goods  lost  by  theft  or  stealing  during  the  fire. 

The  contention  of  defendant's  counsel  was  then  confined  to 
two  points,  viz.,  that  the  loss  was  not  occasioned  or  sustained 
by  fire,  that  the  company  was  not  liable  for  goods  that  may 
have  been  stolen  and  carried  away,  and  that  this  wrongful  re- 
moval and  stealing  of  the  goods  had  occurred  before  the  fire 
had  touched  the  premises  of  the  plaintiff,  and  when  it  reached 
there  theie  was  no  part  of  the  stock  of  any  great  value  left  in 
any  of  the  trade  apartments  of  the  premises ;  that  there  had 
not  been  due  care  or  reasonable  effort  made  by  the  plaintiff  and 
his  servants  to  protect  the  property  from  such  depredations. 
The  loss,  consequently,  was  not  the  natural  result  of  the  fire, 
nor  could  it  be  held  to  be  held  to  be  a  "loss  by  fire"  within  the 
meaning  of  *;he  words  of  the  policy.  That  from  the  evidence 
it  was  apparent  that  looting  and  plundering  had  preceded  the 
occurrence  of  fire  in  these  and  other  business  premises  on  the 
occasion  in  question.  It  was  not  such  a  taking  and  carrying 
away  of  goods  or  ordinary  theft  resulting  from  and  incident  to 
the  fire,  but  deliberate  and  preconcerted  plundering  carried  on 
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before  the  safety  of  the  property  was  at  all  endangered.  The 
felonious  conduct  of  outsiders  was  the  occasion  of  the  loss. — 
The  imminence  of  the  danger  of  loss  should  not  affect  the  lia- 
bility of  the  company,  and  did  not  justify  an  abandonment  of 
the  premises  and  goods  by  the  plaintiff.  The  presence  of  sur- 
rounding fires  could  not  be  regarded  as  justifying  such  an 
abandonment  as  plaintiff  was  guilty  of  here.  This  led  to  the 
plunder,  and  the  fire  could  not  be  at  all  regarded  as  the  proxi- 
mate cause  of  the  loss  to  which  plaintiff  was  subjected.  Coun- 
sel further  contended  that  it  did  not  appear  that  any  such 
stealing  occurred  in  saving  the  goods  or  the  removal  of  them 
to  places  of  safety  on  account  of  the  owner  or  the  insurers. 
Learned  counsel  also  made  reference  to  the  onalogy  stated  to 
exist  between  Marine  policies  and  these  policies  of  Fire  Insu- 
rance. In  this  case,  on  the  part  of  the  defendants,  it  was  still 
further  contended  that  there  was  no  physical  connection  be- 
tween the  fire  that  was  found  to  exist  on  the  premises  and  the 
loss  of  the  goods  in  qnesLion  and  there  was  no  justifiable  cause 
of  alarm  or  danger,  and  the  effect  was  too  remote  from  any 
cause  then  existing  to  warmnt  the  assumption  that  these  goods 
were  destroyed  by  fire  or  that  fire  was  the  proximate  cjiuse  of 
their  loss 

The  following  authorities  were  cited  by  counsel  in  support  of 
the  position  and  acquirements  advanced  on  the  part  of  the  de- 
fendant companies  — Keath  v.  Gilhanh,  9,  Q.  B,  D.,  308  ;  Sckolcn 
V,  N,  Lon,  R.  Co ,  Z.  T,  21,  p.  835 ;  Howard  Fire  Insaranee  Co. 
n).  North  Insvrance  Co.,  U  S.  Sup.  Court, S,  Wall,. 194,;  '* lonides," 
10  Jur.  N.  8. ;  White  v.  Kept.  Insurance  Co,,  5  Maine  Reports^ 
p.  91 ;  Hillyer  v.  Allegany  Insurance  ('o.,  3  Barr.  (Pa.)  470,&e. 

The  argument  of  plaintiffs  counsel  in  support  of  the  verdict 
was  confined  to  a  review  of  the  evidence  and  the  circumstances 
as  detailed  and  recounted  by  the  witnesses  in  the  course  of 
their  examinations.  That  the  loss  was  thn  direct  and  ordinary 
result  of  the  fire  then  prevailing,  and  the  condition  of  the  pre- 
mises and  their  environment  at  the  time  justified  their  enfor- 
ced abandonment  by  the  plaintiff  and  his  servants  Counsel 
also  called  cases  in  support  of  the  plaintiff's  position,  and  par- 
ticularly the  case  of  McGihhon  v.  The  Qiiun  Insuranjce  Co.,  and 
that  of  Harris  v.  the  London  and  Lancashire  Insurance  Co.,  both 
reported  in  10  Lower  Canada  Reports,  &c. 

After  this  rather  extended  outline  of  the  history  of  the  pro- 
ceedings and  incidents  connected  with  the  trials  had  upon  these 
claims,  we  shall  now  set  out  substantially  the  evidentiary  facts 
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.and  circumstances  upon  which  the  findings  of  the  jury  appa- 
rently rest,  and  give  the  grounds  and  reasons,  both  in  fact  and 
in  law,  which  induce  us  to  sustain  the  verdicts  so  rendered. 

It  appeared  that  the  plaintiff  has  for  many  years  been  carry- 
ing on  the  business  of  a  shop-keeper  in  the  establishment  and 
upon  the  premises  now  occupied  by  him,  and  situate  on  the 
south  side  of  Water  street,  in  St.  John's  East. 

That  for  a  number  of  years  he  effected  insurance  with  one 
or  other  of  the  defendant  companies  on  his  stock  in  trade,  and 
during  the  year  1891  he  obtained  three  policies  from  these 
<5ompanies,  the  first  of  these  was  in  the  Guardian  Assurance 
Company,  and  in  the  recital  part  of  that  policy,  the  sum  assured 
was  stated  at  $4,800,  and  the  premium  was  $24 ;  for  insuring 
from  loss  or  damage  by  fire,  *'  the  property  of  the  plaintiff,  con- 
sisting of  dry  goods,  haberdashery,  &c.,  contained  in  the  shop, 
wareroom,  brick  built  and  slated,  and  in  the  back  wareroom 
adjoining,  and  store  underneath,  situate,  &c."  In  the  operative 
part  it  stipulates  to  make  good  to  the  assured  '  all  such  loss  or 
damage  as  shall  happen  by  fire  to  the  property  mentioned," 
And  was  to  continue  in  force  for  one  year. 

The  Northern  Assurance  Company  issued  two  policies  to  the 
plaintiff  upon  his  stock  in  trade  described  in  the  body  of  the 
policies.  The  sums  assured  under  these  are  declared  to  be 
$4,800  in  policy  No.  1,613,325,  and  the  sum  of  $7,200  in  policy 
No.  1,660,853 ;  they  were  to  be  in  force  for  a  period  of  twelve 
months  from  their  date,  the  16th  September,  1891. 

The  General  Life  and  Fire  Assurance  Co.  issued  their  policies 
No.  349,539,  to  the  plaintiff  on  the  29th  September,  1891.  The 
amount  for  which  it  was  effected  was  $4,800,  and  also  policy 
No.  349,225  for  $7,200,  to  remain  in  force  for  one  year,  against 
loss  or  damage  by  fire,  to  the  goods,  general  merchandise  de- 
.scribed  therein,  being  the  property  of  the  plaintiff  and  then 
being  in  his  possession  and  on  his  said  premises. 

The  value  of  the  stock  in  trade  thus  protected  is  already 
stated  at  $40,571,  and  the  total  amount  of  these  insurances  is 
528,700. 

This  sufficiently  shows  the  position  these  parties  stood  in 
towards  each  other  up  to  the  happening  of  the  fire,  on  the  8th 
day  of  July,  1892,  when  it  is  stated  the  liabilities  of  the  com- 
panies, under  these  policies,  attached  by  reason  of  the  loss  and 
damage,  at  that  time,  of  the  goods  and  merchandise  so  insured. 

The  facts  with  which  we  now  have  to  deal  in  relation  to 
these  claims,  arose  out  of  that  calamitous  fire  which  occurred 
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on  the  eveniug  of  that  day,  and  in  the  course  of  a  few  hours^ 
destroyed  and  laid  waste  almost  the  entire  eastern  portion  of 
our  city. 

The  plaintiff's  premises,  containing  the  goods  in  question,  as 
already  stated,  are  situated  on  the  south  side  of  Water  street, 
and  consist  of  a  shop,  store  rooms  in  different  Hats  or  stories,  a 
millinery  department  and  room  extending  out  over  a  vacant 
space  in  the  rear,  and  underneath  the  shop  there  is  an  exten- 
sive cellar  used  as  a  store.  There  was  only  one  entnince  from 
Water  street  protected  by  an  iron  grating  or  gate,  and  in  the 
vestibule  were  the  ordinary  shop  doors  with  windows.  On  each 
side  of  the  entrance  there  were  two  spacious  windows  of  plate 
glass.  From  the  shop,  communication  was  had  to  the  upper 
apartments  by  a  stairway,  and  to  the  rear  from  the  shop  there 
was  a  broad  stairs  leading  to  the  yard  from  which,  through  a 
doorway,  you  passed  into  the  underground  or  cellar  storeroom. 

To  the  east  of  these  premises,  adjoining  and  connected  with 
them,  were  the  grocery  and  dry  goods'  stores  of  Bowring  Bros, ; 
and  on  the  w^est,  and  adjoining  the  plaintiff's,  were  the  grocery 
and  spirit  stores  of  J.  D.  Eyan.  The  rear  of  the  premises  abut- 
ted on  buildings  of  brick  and  stone  and  structures  of  wood^ 
used  for  storage  and  other  trade  purposes.  From  the  passage 
way  or  yard,  as  it  is  termed.,  there  was  a  gate  opening  into 
what  is  called  O'Dwyer's  cove,  which  serves  as  a  street  leading 
to  the  waters  of  the  harbor  and  a  firebreak  at  this  point  in 
Water  street. 

On  reference  to  the  evidence  of  the  plaintiflf  himself,  it  ap- 
pears that  on  the  evening  in  question  he  had  necessarily  visited 
his  country  residence,  which  lies  about  two  miles  to  the  west- 
ward of  the  city.  He  had  left  his  shop  and  premises  rather 
late  in  the  afternoon  to  guard  his  dwelling-house  and  other 
property  at  his  country  place  from  the  risks  and  dangers  to 
which  they  were  exposed  from  the  forest  fires  then  extending 
in  that  direction  of  the  country,  and  in  the  immediate  vicinity 
of  his  residence.  Whilst  he  was  engaged  in  protecting  his 
country  property,  his  attention,  for  the  first  time,  was  attracted 
to  the  existence  of  the  fire  in  the  city,  and  thereupon  he  and 
his  wife  drove  into  town  and  got  down  to  the  Water  street 
premises  at  about  half-past  eight  o'clock  that  evening.  The 
fire  at  that  time  was  advancing  from  the  eastward  and  up 
Water  street  towards  his  place.  When  he  got  into  the  street 
there  was  in  all  directions  utter  confusion,  and  people  greatly 
excited  in  the  endeavour  to  save  their  premises  and  goods. 
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At  liis  own  place  he  found  things  were  pretty  much  as  when 
he  had  left  for  the  country.  He  used  no  shutters  to  protect 
his  windows,  he  had  instead  an  iron  railing  which  is  placed 
and  fastened  across  the  windows  and  extending  upwards  from 
the  sills  over  five  feet.  The  windows,  as  stated,  were  of  plate 
glass  in  wooden  fninie^.  Over  the  doors  were  also  plate  ^rlass 
windows.  The  iron  railing  at  the  outer  doorway  was  also  about 
five  feet  high  from  the  threshold.  This  gate  or  lail  was  closed 
and  locked  when  he  arrived ;  ho  uiilocked  it  and  passed  into 
the  shop  with  his  wife  and  three  of  his  clerks.  There  then 
was  no  apparent  danger,  but  in  about  half  an  hour  the  fire  was 
found  to  be  rapidly  approaching  them,  both  from  the  eastward 
and  from  Duckworth  street  above,  and  to  the  northward  of 
them.  It  was  breaking  its  way  down  through  Beck's  cove  fire- 
break towards  O'Dwyer's  cove,  and  levelling  and  dsstroying 
every  structure  in  its  course  The  plaintiff  then  became  anxious 
for  the  safety  of  his  own  premises,  and  with  the  assistance  of 
his  clerks  and  others,  engaged  immediately  in  saving  the  goods 
from  the  shop.  He  had  his  own  carriage  loaded  and  sent  off 
to  the  country.  His  man  returned  with  his  cart  and  horse 
and  was  again  despatched  with  another  load.  He  endeavoured 
to  obtain  other  parties  to  assist  with  their  horses  and  cars,  but 
they  were  engaged  in  i)rotecting  their  own  property  and  could 
not  assist  him.  A  Mr  Campbell,  however,  carried  away  one 
load  wutli  his  horse  and  c^irt.  Some  of  his  neighbors,  who  had 
just  shortly  before  removed  their  goods  to  his  shop  for  safety, 
now  carried  them  away  from  the  danger  to  which  they  were 
then  exposed.  He  succeeded  in  a  short  time  in  sending  off 
three  or  four  cart  loads  of  the  goods  to  his  country  place,  and 
to  the  stores  of  Edwin  Duder,  in  the  western  end  of  the  city. 
People  rendered  their  assistance  in  removing  the  goods  into 
these  carts,  and  the  last  was  loaded  by  the  back  entrance  at 
the  rear  of  the  premises,  because  of  the  impossibility  of  getting 
the  horses  to  stand  at  the  shop  front,  from  the  heat  and  fire  iu 
the  street.  The  wind  was  blowing  a  gale  from  the  north-westr 
and  at  this  time  the  houses  on  the  opposite  side  of  the  street 
and  at  Smyth's  corner  were  on  fire,  the  flames  extending  right 
across  the  street.  This,  with  the  rushing  of  people  to  and  fro, 
prevented,  in  that  quarter,  the  transport  or  lemoval  of  any 
more  goods  to  the  carts.  The  wind  carried  the  heat,  flames 
and  sparks  directly  across  the  street  to  these  premises ;  the 
width  of  the  street  was  about  sixty  feet.  During  the  whole 
of  this  time  the  plaintiff  remained  at  the  front  of  his  shop 
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in  the  vestibule,  between  the  iron  gmting  and  the  inner 
glass  door.  The  back  or  rear  entrance  had  been  closed.  No 
one  had  obtained  entrance  to  the  establishment  but  the  em- 
ployees. Two  policemen  and  a  number  of  people  were  out- 
side the  sidewalk  near  the  iron  grating  The  fire  had  now 
reached  Bowring's,  immediately  to  the  eastwaixl  of  plaintiffs, 
and  the  flames  were  extending  towards  his  place.  His  clerks 
removed  some  goods  from  the  shop  counters,  the  passage  at 
the  rear,  and  also  took  some  chests  of  tea  from  the  cellar  and 
loaded  the  last  cart  with  them.  No  fire  had  up  to  this  ap- 
peared in  the  shop  or  premises ;  but  large  quantities  of  smoke 
were  coming  in  from  the  rear.  Whilst  at  the  door,  during  the 
removal  of  the  goods,  one  of  the  police  warned  him  that  there 
was  danger  from  an  explosion  on  Bowring's  adjoining  premises, 
where  a  quantity  of  gun  powder  was  said  to  be  stored.  This 
was  just  as  the  last  load  was  despatched,  and  hearing  this 
warning,  he  left  the  premises.  The  smoke  was  now  filling  the 
whole  place,  and  plaintiff,  in  making  his  way  through  the  shop, 
heard  the  breaking  or  the  plate  glass  window  in  front,  and  be- 
lieving it  to  be  the  threatened  explosion,  he  ran  down  the  stair- 
way and  got  out  into  the  yard,  where  he  found  numbers  of 
parties  pressing  in  from  the  cove.  When  in  the  yard  it  was 
found  that,  from  the  body  of  smoke  in  the  cellars,  it  was  im- 
possible to  remove  from  it  any  more  of  the  goods ;  and,  as  the 
fire  was  coming  round  by  the  eastern  end  of  Bowring's  stores, 
the  clerks  were  obliged  to  leave ;  and  shortly  after  the  fire  com- 
municated with  the  grocery  store  adjoining  plaintiff's  place. — 
The  plaintiff  then  passed  out  through  the  gate-way  into  the 
cove,  and  crossed  over  to  Rankin's  corner  on  the  opposite  side 
of  the  street;  and  finding  from  a  view  of  his  premises,  be 
<iould  not  discover  any  blaze  or  the  presence  of  fire,  he  ven- 
tured back  and  made  an  effort  to  re-enter  them  by  the  rear 
from  the  cove,  but  found  he  could  not  get  up  the  stairs  from 
the  density  of  the  smoke  all  around  the  place.  It  was  too 
-dense  to  permit  of  his  getting  into  the  premises  The  heat 
also  was  so  intense  on  the  front  as  to  prevent  his  attempting 
to  get  access  by  that  way  to  the  shop.  What  are  called 
flankers,  large  sparks  and  volumes  of  smoke  were  coming  down 
and  around  in  all  directions.  Entrance  could  not  be  effected 
at  this  time,  and  it  appeared  to  be  merely  a  question  of  a  few 
moments  when  the  whole  place  would  be  consumed.  He  re- 
<jrossed  the  street  to  Rankin's,  about  one  hundred  and  fifty  feet 
from  his  shop,  and  was  there  joined  by  Mr.  McNeily,  Q.  C, 
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Mr.  Chapman,  Bowring's  head  shopman,  Mr.  Duder,  and  others. 
The  smoke  was  then  issuing  from  all  the  windows  of  his  pre- 
mises, and  shortly  the  shop  and  building  were  so  enveloped  in 
smoke  as  to  be  perfectly  shut  out  from  view.  He  and  those 
with  him  were  hopeless  of  the  place  and  regarded  all  as  lost, 
So  certain  was  he  of  the  destruction  of  his  premises  that  he 
<Jetermined  then  and  there  to  secure  some  place  of  business 
where  he  could  utilize  the  small  part  of  his  stock  in  trade  he 
had  saved,  and  provide  room  for  goods  he  had  some  short  time 
before  ordered  and  was  then  expecting  to  arrive  from  Liver- 
pool. He  consequently  left  the  scene  of  the  fire  in  search  of 
this  accommodation,  but  failed  to  find  any  available  place.  He 
had,  as  he  deposed,  exerted  himself  to  the  utmost  in  the  pre- 
servation of  his  property  and  had  remained  by  his  premises  as 
long  as  he  had  any  hope  of  saving  them,  or  of  their  escaping 
the  conflagiation.  About  daylight  on  the  following  morning 
he  left  town  with  his  wife  for  his  hon)e.  He  returned  to  his 
premises  at  nine  o'clock  in  the  mornincj;  and  found  the  front 
windows  of  his  shop  gone,  half  of  the  floor  of  the  shop  burnt, 
all  the  inside  of  the  windows  burnt,  the  sashes  and  glass  broken, 
the  counters  and  some  fixtures  near  the  eastern  window  parti- 
ally burnt,  the  shop,  ware-rooms,  &c ,  were  ankle  deep  with 
goods  tramplad  upon,  saturated  with  water,  and  rendered  value- 
less. There  was  water  in  the  shop  and  cellar,  and  goods  scat- 
tered over  the  flooi*g  and  trampled  into  masses  of  debris.  The 
glass  remaining  in  the  front  windows  was  discoloured  and  the 
fan-light  over  the  street  door  was  cracked  in  pieces.  It  was 
three-eighth  inch  glass,  and  was  broken  by  excessive  heat.  In 
the  cellar  the  posts,  pillars,  heavy  uprights  and  the  beams  were 
charred,  and  the  water  and  gas  pipes  were  melted  away. 

The  plaintiff*  kept  his  reserve  of  heavy  goods  in  the  cellar, 
and  on  visiting  it  he  also  found  the  floor  littered  with  the 
debris  or  the  remains  of  a  portion  of  the  goods  that  had  been 
stored  there.  Early  on  Saturday,  the  9th  of  July,  he  called  on 
the  agent  of  the  Guardian  Assurance  Company,  and  also  upon 
those  of  the  other  two  companies,  and  notified  them  of  his  loss, 
and  requested  them  to  attend  at  the  premises  to  view  the  re- 
sults of  the  fire  there.  They  did  not  do  so  until  the  following 
Thursday,  and  then  went  over  and  inspected  the  whole  pre- 
mises but  gave  no  intimation  of  any  intention  to  oppose  the 
claim  or  adopt  any  such  contentious  course  as  the  present 
against  its  settlement.  They  were  already  aware  of  and  were 
then  informed  of  what  had  been  the  conduct  of  some  people 
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along  the  line  of  the  fire  on  the  street,  and  that  after  the  plain- 
tiff was  obliged  to  abandon  the  place  and  had  left  his  shop 
door,  a  large  qnantity  of  goods,  *i8  he  believed  and  was  in- 
formed, had  been  calried  away.  The  neighboring  stores  and 
houses  had  been  subjected  to  like  treatment  by  numbers  of 
people  who,  notwithstanding  the  risks  they  ran,  entered  the 
establishments,  secured  goods,  furniture,  or  whatever  effects 
they  could  lay  hands  on,  and  removed  them  from,  what  they 
believed  to  be,  impending  and  certain  destruction.  None  of 
these  were  returned  to  the  plaiutifl',  and  he  informed  the 
agents  fully  of  all  these  facts  at  the  time  of  their  visit  of  in- 
spection. The  agent  for  the  Guardian  stated  at  that  time  that 
he  had  not  had  very  much  to  do  with  insurances  and  would 
act  in  accordance  with  the  Nortliern  Company  in  the  settle- 
ment of  this  matter.  All  the  remains,  consisting  of  goods 
saved  on  the  premises  and  such  as  had  been  carted  away  and 
returned,  were  now  inspected  and  valued  by  two  arbitrators, 
the  nppoiutees  of  the  companies  and  the  plaintiff,  respectively. 
Their  reported  estimate  or  valuation  was  in  evidence  and  is 
contained  in  exhibit  marked  and  amounts  to  the  sum  of  $2,362. 
After  this  view  of  the  premises  and  the  valuation  of  the  re- 
mains of  the  stock  had  been  made,  these  goods  that  had  been 
rendered  valueless  by  the  water  applied  in  extinguishing  the 
fire  in  the  shop,  and  l)y  being  handled,  thrown  about  the  tioors 
and  trampled  on  by  those  who  had  been  on  the  premises  after 
plaintif!*s  abandonment  of  them,  were  carted  away  in  seven 
horse-cart  loads.  The  place  was  repaired  and  restored  to  a 
condition  suitable,  under  the  circumsUinces,  for  the  carrying  on 
of  business.  It  appeared  that  he  then  applied  at  the  com- 
panies offices  for  some  of  the  customary  forms  to  enable  him 
to  make  a  statement  of  claim,  but  was  informed  all  these  had 
been  destroyed  in  the  fire.  He  thereupon  furnished  the  agents 
with  a  rough  statement  of  his  loss.  They  did  not  refuse  him 
a  settlement,  but  stated  they  preferred  to  allow  the  matter  to 
stand  over  for  a  short  time  until  the  arrival  of  their  adjustors 
from  England  and  the  United  States.  On  their  arrival  he  fur- 
nished the  agents,  as  desired,  with  a  further  statement  of  his 
loss,  together  with  the  particulars  of  his  stock  in  trade,  as  set 
out  in  his  evidence  and  in  exhibit  F.  forming  part  of  the  record 
in  these  cases.  The  adjustors  and  agents  expressed  themselves 
satisfied  with  the  statement,  and  Mr.  Babb,  agent  for  the  Nor- 
thern, observed  that  the  fifteen  per  cent,  allowed  as  profit  on 
the  sales  or  market  value  of  the  goods  was  rather  low  and 
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ought  instead  thereof  to  be  placed  at  twenty  per  cent.  When 
the  agents  and  adjustors  visited  plaintiff's  premises  he  had  en- 
tirely restored  them  to  their  former  condition,  and  was  carry- 
ing on  his  businesH  as  theretofore.  They  expressed  tlieniselves 
satisfied  with  their  inspection,  and  intimated  that  i.i  their 
opinion,  from  what  they  saw  and  had  reliably  reported  to 
them,  it  was  apparent  there  had  been  sufficient  fire  with  its 
consequences  on  the  premises  to  account  for  such  a  loss.  They 
then  made  no  demand  for  further  statements.  They  had  been 
furnished  with  exhibit  E.,  as  well  as  with  all  plaintiff's  books 
of  account,  having  had  the  latter  for  some  days  in  their  pos- 
session, and  stock  sheet  for  the  past  and  current  year,  with 
bills  of  parcels,  togethei  with  a  statutory  declaration  of  the 
correctness  of  the  claim.  The  statement  and  books  showed 
what  amount  of  stock  was  on  hand  at  the  end  of  the  year,  and 
the  particulars  of  stock  received,  and  such  as  was  disposed  of 
in  ti-ade  from  that  time  up  to  the  occurence  of  the  fire.  After 
this  delays  occurred  in  efforts  to  have  a  settlement  made,  and 
communications  were  interchanged  between  the  plaintiff',  his 
solicitor  and  the  agents  of  the  defendant  companies.  The  let- 
ters are  in  evidence  and  are  contained  in  exhibit  G.  The 
plaintiff*  deposed  that  on  reference  to  that  correspondence  it 
would  appear  that  he  was  required  to  furnish  the  particulars 
and  detailed  account  of  the  goods  that  had  been  lost  that  is, 
that  were  destroyed  in  or  upon  the  premises  and  carried  away 
or  stolen  therefrom  during  the  continuance  of  the  fire.  By 
letter  of  the  5th  of  August,  1892,  and  others  following,  ad- 
dressed to  the  solicitors  of  the  companies,  it  will  be  seen  that 
he  had  supplied  all  available  information  to  them,  and  subse- 
quently furnished  a  list  in  detail  of  goods  he  and  his  employees 
remembered  being  stored  in  the  cellar. 

It  appeared  that  conferences  had  taken  place  between  the 
parties  and  their  solicitors,  and  that  in  pursuance  of  the  terms 
of  one  of  the  conditions  of  their  policies,  they  had  agreed  to  a 
reference  of  the  questions  in  difference,  or  as  the  ascertainment 
of  the  loss,  by  arbitration.  But,  from  plaintiff's  evidence  and 
the  purport  of  the  correspondence  put  in  by  him,  it  would  ap- 
pear that  the  defendant  companies  declined  to  proceed  with 
the  references  agreed  on,  unless  they  were  previously  furnished 
with  certain  particulars  which  plaintiff  found  it  beyond  his 
power  or  ability  under  the  circumstances  to  supply  them  with. 
He  states  he  was  consequently  forced  into  the  institution  of 
these  actions. 
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This  appears  to  be  the  substance  of  plaintiff's  own  testimony. 
The  details  of  the  incidents  relating  to  the  fires  found  on  the 
premises  are  given  by  witnesses  who  had  assisted  and  were  the 
means  of  extinguishing  them. 

These  fires  showed  themselves  after  the  premises  had  been 
abandoned  by  the  plaintiff  and  his  people  at  the  time  deposed 
to  by  them.  Some  of  these  witnesses,  Mr.  McNeily,  Q.C.,  for 
instance,  deposed  that  when  the  plaintiff  joined  those  who  were 
standing  at  Rankin's  corner  on  the  night  of  the  fire,  McPher- 
son's  place  appeared  to  be  hopeless,y  gone  and  given  over  to 
the  flames.  *  *  The  heat  was  so  intense  in  front  that  the 
shutters  on  some  of  the  adjoining  windows  were  blistered  and 
it  was  dangerous  to  pass  along  by  that  side  of  the  street.  He 
saw  people  entering  the  shops  to  plunder  at  the  risk  of  their 
lives.  He  saw  the  plaintiff  and  his  wife  and  told  them  the 
case  was  hopeless  and  advised  them  to  go  Iiome.  He  was  there 
from  the  time  of  the  burning  of  his  own  house  up  to  half-post 
one  o'clock,  when  the  plaintiff  left  the  street.  The  witness 
thought  of  there  being  powder  and  cartridges  stored  in  Bow- 
ring's,  and  because  of  that  he  considered  there  was  danger. 
Parties  were  carrying  off  goods  taken  and  appropriated  by  them 
from  the  stores  all  around.  They  were  conventionally  orderly, 
but  technically  they  were  not  so.  He  states  he  saw  this  ap- 
propriation of  property  going  on  on  a  large  scale,  and  it  was 
due  to  the  fact  that  it  was  either  to  be  taken  cr  left  to  be 
burnt.  It  was  considered  to  be  hopeless.  It  was,  under  the 
circumstances,  impossible  to  prevent  the  carrying  ofi  of  goods 
from  these  buildings  on  this  occasion.  He  saw  McPherson's 
place  dismantled,  the  windows  had  no  shutters  to  them,  were 
broken  in,  and  people  were  going  in  by  the  shop  door  and 
carrying  away  small  lots  of  goods.  At  Ryan's  there  was  a 
sufficient  force,  apparently,  to  keap  the  people  out,  the  shutters 
were  up,  and  Bryden's,  two  doors  to  the  westward  of  McPher- 
flon's,  also  kept  the  shutters  up  and  the  doors  secured.  The 
smoke  was  in  such  volumes  at  and  from  McPherson's  that 
witness  momentarily  expected  to  see  it  burst  into  flame.  This 
smoke  must  have  proceeded  from  the  body  of  fire  that  pre- 
vailed in  the  buildings  at  the  rear.  Mr.  Chafe,  a  clerk  of  the 
plaintiff's,  and  others,  deposed  to  the  carrying  off  of  the  goods 
and  contents  of  the  stores,  and,  at  the  time  of  the  abandoa- 
ment  of  the  premises  by  plaintiff,  witness  and  others,  there 
was  no  fire  apparent  in  the  shop  or  in  the  parts  of  the  pre- 
mises down  the  yard,  but  all  was  ablaze  on  the  outside,  and 
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when  they  were  engaged  in  loading  the  last  cart  from  the 
cellar  door  he  observed  smoke  spreading  in  it.  This  was  before 
the  crowd  or  people  entered  the  premises ;  they  rushed  in  after 
the  witness  was  obliged  to  leave  and  carried  away  goods  from 
the  shop.  He  left  for  a  short  time  and  on  returning  about  mid- 
night he  endeavored  to  get  into  the  premises  by  the  rear  door, 
but  was  driven  back  with  the  smoke,  and  apparently  the  lower 
ware-room  was  all  on  fire.  He  went  round  to  the  front  of  the 
shop  and  found  that  the  firemen  had  their  water  hose  there 
playing  on  and  pouring  into  a  fire  that  prevailed  in  the  shop 
and  was  coming  up  through  the  floor.  The  water  was  thrown 
into  and  through  the  shop  into  the  show-rooms.  The  matters 
deposed  to  by  this  witness  were  confirmed  by  the  testimony 
and  evidence  of  others  who  were  subsequently  examined,  who 
also  testified  to  the  particulars  of  the  burning  which  took  place 
and  the  means  used  to  extinguish  it.  In  some  of  tho  apart- 
ments in  the  upper  stories  the  goods  were  not  reached  by  the 
water,  but  were  scattered  about  the  floors,  and,  such  as  had  not 
been  carried  away,  were  so  trampled  on  and  handled  and  ren- 
dered comparatively  of  no  value.  Mr.  Under,  another  witness, 
deposed  that  he  accompanied  the  plaintiff  when  he  returned 
from  Rankin's  corner  to  re-enter  the  premises,  but  was  obliged, 
from  the  density  of  the  smoke,  to  give  up  the  attempt  and 
retire  from  the  place. 

Mr.  Dunn,  one  of  the  witnesses  for  the  defence,  was  in  charge 
of  the  firemen  on  this  occasion,  and  described  the  extent  of  the 
fire  and  the  exertions  used  in  keeping  it  in  check.  He  dis- 
covered fire  on  plaintiff's  premises,  in  the  cellar,  store,  and  also 
through  a  narrow  hatcliway  between  the  front  vestibule  door 
and  the  iron  railing  at  the  outer  entrance ;  the  place  was  full 
of  smoke.  His  hose  was  worked  from  a  steam  engine  and  the 
water  drawn  from  the  harbor  was  abundantly  supplied.  The 
pipe  attached  to  the  hose  was  placed  in  the  hatchway  and  the 
water  forced  down  through  the  aperture  and  into  the  cellar  and 
also  into  the  shop.  He  brought  the  hose  to  the  rear  and  by  the 
back  stairs,  applied  it  in  extinguishing  the  fire  burning  at  that 
time  in  the  shop.  At  the  time  he  saw  some  half  dozen  people 
removing  goods  from  the  shop ;  this  was  between  the  hours  of 
twelve  and  one.  Others  of  his  party  deposed  to  the  like  occur- 
rences. A  policeman  also  deposed  that  when  the  fire  was  at 
Bowring's  store,  he  saw  people  carrying  goods  away  from  that 
place,  and  later  on  from  McPherson's  store,  but  he  did  not 
enter  the  premises  and  could  not  prevent  the  parties  from 
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taking  the  goods.  He  heard  some  talk  of  powder  being  in 
Bowling 8,  but  did  not  mind  what  was  reported  about  the  cir- 
'Cunistances. 

Xow  that  we  have  fully  detailed  the  substantial  facts  as  given 
in  evidence  at  the  two  trials  liad  upon  this  claim,  and  airefuUy 
considered  the  whole  of  the  proofs,  the  findings  of  the  juries 
and  the  arguments  of  counsel,  it  remains  to  state  plainly  the 
conclusion  at  which  we  have  arrived. 

Some  considerable  time  after  the  argument  was  heard  on  the 
motion  for  a  new  trial,  and  nfter  mature  and  lengthened  con- 
sideration had  been  given  to  the  matter  submitted  to  us,  to 
accomuiodate  counsel,  and  in  the  interest  of  the  litigants,  we 
caused  to  be  filed  a  memorandum  of  the  opinion  we  held  and 
the  judgment  we  would  more  formally  deliver  in  these  cases. 

Since  the  filing  of  that  document,  we  are  informed  by  defen- 
dant's counsel  that  the  Northern  Assurance  Company  have  ac- 
cepted the  judgment  and  satisfied  the  claim  of  the  plaintiff 
against  them,  as  we  then  adjudged. 

It  is  to  be  regretted  that  the  parties  to  these  protracted  pro- 
ceedings did  not  avail  of  the  terms  and  conditions  of  their  con- 
tract, and  in  pursuance  of  conditions  13  and  14  endorsed  on 
the  policies  of  the  Guardian  and  General,  have  referred  the 
ascertainment  of  the  extent  of  this  loss  to  arbitration.  If  the 
court  had  been  earlier  apprised  of  the  nature  of  the  dispute,  the 
observance  of  the  terms  of  that  condition  and  of  the  agreement 
proposed  by  the  plaintiff  in  pursuance  thereof,  would  have  been 
enforced,  if  insisted  on.  A  compliance  with  and  fulfilling  of 
the  terms  of  that  condition  should  be  regarded  as  a  condition 
precedent  to  the  exercise  of  the  right  of  action  under  such  con- 
tracts.— Scott  vs.  Liverpool  Corpora,  QS  h.,  J,  Ch.,  230;  Viney 
vs,  Bignold,  2  R  D.,  162,  &c, ;  Trainor  vs.  Phoenix  Fire  Insur- 
unce  Co.,  65  L.  F.,  p.  S25.  But  it  would  appear  that  for  some 
undisclosed  reason  the  defendant  companies  declined  availing 
of  the  means  provided  by  themselves  for  the  adjustment  of 
such  differences,  and  preferred  leaving  to  this  tribunal  the  as- 
certainment of  the  particulars  and  bona  fdes  of  the  claim  aud 
the  determination,  so  far,  of  their  legal  liability  to  respond  to  it. 
Now,  as  already  stated,  the  plaintiff  entered  into  a  contract 
of  indemnity  with  the  Guardian  Assurance  Company  on  the 
3rd  of  September,  1891.  In  the  policy  which  forms  the  con- 
tract it  is  recited  that  the  plaintiff,  having  paid  the  preniiuxn 
"for  insuring  from  loss  or  damage  by  fire"  the  property  of  the 
plaintiff  described  in  the  body  or  operative  part  of  the  policy. 
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consisting  of  dry  goods,  haberdashery  and  general  merchandize 
contained  in  his  shop  and  ware-rooma  at  No  277  Water  street, 
the  company  would  be  subject  and  liable  to  pay  or  make  good 
to  the  assured  *  *  "  all  such  loss  or  damage  as  shall  happen 
"by  fire  to  the  said  property  from  the  3rd  September,  1891,  to 
"  the  3rd  day  of  September,  1892,  amounting  in  the  whole  to 
■"no  more  than  the  sum  of  $4,800" 

We  have  seen  that  the  liability  of  the  insurers  is  said  to 
have  attached  by  reason  of  the  loss  of  th(»  ;^'Oods  in  question 
during  the  great  conflagration  of  July,  1892.  We  have  also 
seen  how  this  claim  has  been  met  and  the  character  of  the 
grounds  relied  on  by  the  defendants  in  their  pleadings  by 
which  they  considered  they  are  entitled  to  be  relieved  from 
iihat  liability. 

In  the  consideration  and  disposal  of  the  questions  raised  at 
first  we  experienced  some  difficulty  and  uncertainty  because  of 
the  novelty  of  the  action  in  our  courts,  the  consequent  absence 
of  precedent,  and  for  guidance  the  comparative  dearth  of  Eng- 
lish authorities  or  judicial  rulings  having  a  direct  bearing  on 
the  main  features  of  the  case. 

Now  that  matters  of  defence  have  been  fully  enquired  into 
And  mainly  disposed  of  by  the  Juries,  we  find  that  two  impor- 
tant contentions  only  remain  to  be  disposed  of.  These  conten- 
tions are  set  out  in  the  notice  of  motion  already  given  in  detail. 
Under  these  the  defendant  companies  deny  their  liability  for 
Any  loss  or  damage  suffered  by  the  plaintiff  by  reason  of  the 
goods,  or  any  portion  of  them,  having  been  abstracted  and 
<5arried  away,  or  for  any  loss  resulting  from  the  trampling, 
handling,  or  breaking,  from  any  endeavour  of  the  parties  to 
Abstract,  steal  or  carry  away  such  goods ;  that  they  were  alone 
liable  for  such  loss  or  damage  as  was  the  direct  result  of  the 
action  of  the  fire  and  of  the  means  used  in  extinguishing  it. 
They  lastly  hold  that  the  answers  of  the  juries  to  the  questions 
submitted  to  them  do  not  amount  to  a  verdict. 

On  turning  to  the  contract  we  find  the  words  used  to  express 
ihe  intentions  of  the  parties  are  "  for  insuring  from  loss  or  dam- 
age by  fire,"  and  to  be  answerable  for  "all  such  loss  or  damage 
as  shall  happen  by  fire  to  the  property  insured."  Now  these 
words  are  to  be  construed  in  their  ordinary  and  popular  sense. 
If  the  argument  on  this  part  of  the  defence,  vigorously  and  ably 
advanced  by  defendant's  counsel,  be  the  correct  and  only  reason- 
able interpretation  in  law  of  these  words,  then  no  obligation  would 
apparently  rest  on  the  companies  other  than  to  indemnify  for 
Bl 
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loss  by  actual  ignition  of  the  property  so  insured.  Under  it 
no  loss  would  be  covered,  nor  would  the  assured  be  indemnified 
against  any  loss  or  damage  he  might  suffer  in  his  goods  and 
effects  if  a  lire  occurred  in  his  house  unless  such  goods  were 
actually  destroyed  or  injured  by  direct  contact  with  the  fire. 
Under  such  a  construction  what  justification  would  there  be 
for  the  many  exceptions  we  find  established  under  the  rulings 
of  both  English  and  American  courts  of  law  in  their  adjudica- 
tions on  these  very  terms,  and  the  rights  of  insurers  and  as- 
sured as  embodied  in  these  policies  of  fire  insurance  ?  Such  a 
hard  and  fast  interpretation  would  not  favorably  compare  with 
the  well-considered  ruling  of  Kelly,  C.  B  ,in  the  case  of  Stardey 
vs.  The  Western  Insurance  Company,  3  L,  B.,  Ex.  73.  "  Any  loss 
resulting  from  an  apparently  necessary  and  bona  fide  effort  to 
put  out  a  fire,  whether  it  be  by  spoiling  the  goods  by  water,  or 
the  throwing  the  articles  of  furniture  out  of  window,  or  even 
the  destroying  of  a  neignbouring  house  by  an  explosion  for  the 
purpose  of  checking  the  progress  of  the  flames;  in  a  word, 
eveiy  loss  that  clearly  and  proximately  results,  whether  directly 
or  indirectly  from  the  fire,  is  within  the  policy."  This  must  be 
found  to  be  a  construction  in  keeping  with  sound  reason  and 
with  the  spirit  and  intention  of  the  contracting  parties.  If, 
after  the  plaintiff  was  forced,  under  the  circumstances  detailed 
in  evidence,  to  leave  his  premises  and  abandon  his  goods,  then 
believed  to  be  hopelessly  lost,  and  during  the  existence  of  the 
fire  on  his  premises  some  of  these  goods  were  carried  away  by 
strangers,  does  it  not  appear  that  such  a  loss  may  reasonably 
be  attributed  to  the  fire  and  be  ro|^:iided  as  one  of  its  results? 
''-  We  are  bound,  it  is  true,  to  look  to  the  immediate  cause  and 
not  to  some  remote  or  speculative  cause."  But  in  view  of  the 
physical  facts,  as  witnessed  by  disinterested  observers  on  this 
particular  occasion,  there  is  no  room  for  speculation  as  to  the 
immediate  cause  by  which  the  goods  were  lost  and  damaged. 
Only  some  sixty  feet  on  the  opposite  side  of  the  street  the 
houses  were  in  flames  and  being  rapidly  consumed;  imme- 
diately to  the  eastward,  on  the  adjoining  premises,  the  fire 
existed,  and  was  extending  itself  to  the  rear  where  partially 
wooden  erections  were  on  fire  The  smoke  nearly  enveloped 
plaintiff's  premises,  and  he  and  his  employees  under  such  cir- 
cumstances hastily  abandoned  the  shop,  regarding  the  situation 
as  hopeless,  and  the  loss  of  the  goods  and  effects  therein  as 
inevitable.  The  fire  had  taken  hold  of  the  lower  part  or  cellar 
store  of  the  premises ;  and  at  the  same  time  these  parties  en* 
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tered  the  premises  and  plundered  and  carried  away  quantities 
or  parcels  of  the  goods,  the  loss  of  which  is  now  claimed ;  it 
must  have  been  at  considerable  risk  and  danger.  If  the  tiikers 
of  these  goods  had  cast  them  from  the  shop  into  the  street  with 
a  view  of  saving  them,  and  they  had  been  there  destroyed  and 
lost,  we  presume  there  would  be  no  question  raised  as  to  the 
right  of  the  assured  to  be  indemnified  therefor.  The  cause  of 
their  loss  would  not  indeed  be  remote  or  call  for  inquiry  or 
speculation.  In  a  quotation  contained  in  May  on  Fire  and  Life 
Itvswrance,  v.  2,  p.  4,17,  in  re-Howard  Fire  Ins,  Co.  vs.  Norwich 
and  N.  Y.  Transp.  Co.,  K  S,  the  grounds  of  the  operation  and 
application  of  the  principle  of  cause  and  effect  are  aptly  and 
clearly  defined.  The  quotation  states,  inte?'  alia,  that  "  there  is 
undoubtedly  difificulty  in  many  cases  attending  the  application  of 
the  maxim,  proxima  causa  nan  remota  spectatur,  but  none  when 
the  causes  succeed  each  other  in  order  of  time  *  ♦  But 
when  there  is  no  order  of  succession  of  time,  when  there  are 
two  concurrent  causes  of  a  loss,  the  predominating  efficient  one 
must  be  regarded  as  the  proximate  when  the  damage  done  by 
each  cannot  be  distinguished." 

We  have  here  this  looting  being  carried  on  in  the  manner 
described  by  the  witnesses  whilst  the  premises  are  in  part  ap- 
parently on  fire  and  abandoned,  for  the  reasons  stated,  by  the 
proprietor.  Ultimately  the  goods  are  found,  partially  burnt 
and  rendered  comparatively  useless  by  the  means  used  in  extin- 
guishing the  fire  and  partially  by  the  conduct  of  the  depreda- 
tors. To  which  of  these  causes  under  such  circumstances  can 
the  effects,  the  results  of  this  condition  of  things,  be  attri- 
buted ? 

In  the  case  of  Evrett  vs.  The  London  Assuran^ce  Co*y,  19  C.  B. 
Rts.y  p.  130,  it  is  observed  in  the  judgment  of  Byles,  J.,  that 
the  words  "  loss  or  damage  occasioned  by  fire,"  mean  loss  or 
damage  either  by  ignition  of  the  article  consumed  or  by  igni- 
tion of  part  of  the  premises  where  the  article  is — in  one  case 
there  is  a  loss,  in  the  other  a  damage,  occasioned  by  fire.  In 
the  present  instance  these  circumstances  were  found  to  have 
occurred,  as  the  subject  matters  of  the  assurance  and  the  pre- 
mises in  which  they  were  kept  were  found  to  have  been  on  fire. 

Now,  as  to  the  express  rulings  of  courts  of  justice  and 
the  reports  and  principles  laid  down  in  available  authorities 
upon  this  subject,  we  find  the  case  of  Levi  vs.  Baillie  7  Bing.,. 
849.  The  report  of  the  case  is  very  brief,  but  it  is  stated  ta 
have  been  an  action  on  a  policy  of  fire  insurance.    The  plain- 
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tiff,  an  upholsterer,  had  insui-auce  to  the  amount  of  £1,000 
effiBcted  on  his  stock.  The  premises  were  burnt,  and  in  his 
affidavit  furnished  the  company  he  claimed  £85  by  damage  to 
his  goods  in  removal,  and  £1  000  for  goods  that  had  been  ab- 
stracted by  the  crowd  at  the  fire.  He  obtained  a  verdict  for 
£500.  The  report  is  silent  as  to  any  exception  having  been 
taken  on  the  ground  of  the  theft  or  looting  by  the  crowd  and 
the  alleged  loss  on  account  of  it.  This  verdict  was  set  aside 
and  a  new  trial  granted,  but  on  the  sole  ground  of  alleged  per- 
jury on  the  part  of  the  claimant,  inasmuch  as  the  finding  of 
the  jury  for  £500,  instead  of  the  whole  amount  sworn  to  by 
the  plaintiff,  amounted  in  effect  to  a  verdict  for  the  defendants 
under  a  condition  which  avoided  the  policy  if  there  were  any 
fraud  or  false  swearing  in  plaintiff's  claim.  No  exception 
appears  to  have  been  taken  to  the  verdict  on  the  ground  of 
non-liability  because  of  the  loss  of  the  goods  by  the  stealing 
directly  alleged  to  have  been  the  cause  of  it  and  of  the  whole 
of  the  property  in  question. 

We  find  in  the  courts  of  the  United  Stiites  and  in  the  autho- 
rities relating  to  cases  judicially  dealt  with  there,  that  damage 
resulting  from  bona  fide  efforts  to  save  property  from  fire,  as  by 
water,  breakage  by  removal,  and  by  loss  or  theft  consequent  on 
the  exposure  occasioned  by  the  fire,  are  within  the  loss  covered 
by  a  policy  against  damage  by  fire.  The  theft  must  be  one 
of  the  consequences  of  the  fire  or  removal,  and,  if  so,  the  time 
of  the  theft,  whether  at  the  time  of  tlio  fire  or  afterwards,  is 
immaterial. — Neicmark  vs,  Lon.  &  Liv,  Fire  Ins,  Co.,  30  Mo.,  160  ; 
Fernandez  vs.  Merchant's  M.  Ins,  Co.,  17  Iai,  An.,  131 ;  May  F.  and 
L,  Ass.,  V,  2,  p.  104, 

In  the  Canadian  courts  we  find  from  authority  that  the  loss 
of  goods  by  theft  during  a  fire  is  held  within  the  risk.  In  the 
case  of  McGibbon  vs.  The  Queen  Ins.  Co.,  reported  in  Lower  Co, 
Jur.,  V.  10,  p.  227,  it  was  held  that  under  the  terms  of  the  con- 
tract between  the  insurers  and  insured,  whereby  insurance  was 
effected  for  loss  or  damage  by  fire,  that  the  insurers  were  liable 
for  losses  to  the  insured  by  goods  stolen  at  the  fire. — Thomson 
vs.  Montreal,  &c.,  6  U.  C,  (Q.  B.),  319.  We  find  further  that  the 
rule  of  attributing  the  loss  to  the  proximate  and  not  to  the 
remote  cause  in  a  claim  arising  under  a  policy  of  fire  insurance 
was  referred  to  and  applied  in  the  determination  of  the  case  of 
Marsden  vs.  The  City  and  County  Assurance  Co.,  L.  T  R.,  t?.  IS, 
p.  JfiT.  Insurance  was  effected  upon  plate  glass  window,  from 
loss  or  damage  arising  from  any  cause  whatsoever  except  from 
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fire,  breakage^  &c.  It  appeared  that  during  a  fire  in  the  neigh- 
bourhood, and  whilst  the  assured  was  removing  his  goods,  the 
mob  broke  the  window.  This  breaking  was  held  to  be  the 
proximate  cause  and  not  the  fire,  or  the  threiitened  approach  of 
fire.  That  may  have  been  well  decided,  but  the  facts  in  that 
case  are  not  in  accord  with  the  present  circumstances.  In  the 
policy  there  sued  upon  there  was  an  express  exception  against 
damage  by  fire,  and  exemption  from  liability  for  loss  resulting 
therefrom.  It  would  also  appear  that  the  windows  were  covered 
and  protected  by  shutters.  No  part  of  the  shop  or  goods  was 
on  fire,  but  the  assured,  fearing  their  destruction  by  fire,  wa& 
having  them  removed  to  a  place  of  safety  when  the  crowd  tore 
the  shutters  from  the  windows,  shattered  the  glass,  and  plun- 
dered the  property  from  the  shop.  It  was  held  that  the  loss  or 
damage  was  attributable  to  the  action  of  the  crowd,  and  that 
their  conduct  was  the  proximate  cause  of  loss  Obviously  the 
cases  differ  in  the  nature  of  the  contract  and  the  circumstances 
attending  the  loss.  There  was  an  exception  made  in  express 
terms  to  the  risk  undertaken  by  the  insurers.  We  have  no 
such  exception  to  the  obligation  assumed  under  this  contract,, 
although  in  the  policy  of  the  Northern  Assurance  Company 
such  a  provision  is  properly  inserted,  and  in  our  determination 
of  these  questions  in  relation  to  that  company  we  have  given 
them  the  benefit  of  our  estimate  of  the  effect  of  that  clause 
on  the  cliiim  of  the  plaintifT  against  them. 

In  the  policies  of  the  Guardian  and  General  Assurance  Com- 
panies, there  is  no  mention  of  any  exception  or  limitation,  or 
qualification  in  the  condition  by  and  under  which  they  exempt 
themselves  from  liability  on  other  wises. 

It  has  been  well  and  authoritively  laid  down  that  there  is  a 
strong  analogy  between  cases  or  claims  arising  under  Marine 
Insurance  and  Fire  Insurance  policies,  and  it  is  stated  that  in 
cases  arising  under  the  latter  the  rule  of  marine  insurance 
seems  to  be  followed. — Porter  Laws  of  Insurance^  p.  l^Jf,  And 
although  these  policies  of  insurance  expressly  guard  and  except 
against  risk  of  loss  by  thieves,  still  we  find  that  where  a  ship 
was  run  ashore  owing  to  a  fire,  and  goods  were  landed  there- 
from, and  were  subsequently  plundered  or  destroyed  by  lands- 
men, and  never  came  again  to  the  hands  of  the  owners,  it  was 
held  to  be  a  loss  by  the  perils  of  the  sea.  For  instance  in  Bon- 
drett  V.  ffentigg,  Holt,  Rep.,  1817,  p,  149,  in  the  declaration  it 
was  averred  that  the  goods  insured  were  saved  from  the  wreck 
and  landed  on  the  shore,  but  were  there  plundered  and  de- 
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stroyed  by  the  natives  It  was  held  the  plaintiff  should  re- 
cover as  it  was  a  total  loss  from  the  perih  of  the  sea.  Under 
one  of  these  marine  policies  where  goods  were  insured  against 
immediate  loss  by  fire,  a  collision  occurred  which  caused  a  fire 
to  break  out.  The  vessel  sank  before  the  fire  reached  the 
goods.  It  was  held  that  if  the  goods  would  not  have  been  lost 
but  for  the  fire,  it  was  a  case  of  loss  by  fire.  It  was  further 
held  not  necessary  that  the  insured  property  should  be  injured 
or  consumed  by  the  fire. — See  May  on  Insurance,  vol.  ^,  p.  J^17. 
And  also  in  the  case  of  the  lonides,  19  C.B ,  N.  S.,  p.  130,  where 
the  vessel  was  insured  under  a  policy  warranted  free  from  cap- 
ture *  *  and  all  the  consequences  of  hostilities,  riots  or 
commotions.  Tlie  vessel  was  lost  at  Cape  Hatteras  in  conse- 
quence of  she  master  having  mistaken  his  course  through  the 
removal  of  the  light  at  the  Cape  by  the  Confederate  troops. 
It  was  lield  that  the  proximate  cause  of  the  loss  was  a  peril  of 
the  sea.  and  not  the  hostile  act  of  the  confederates,  and  not 
therefore  within  the  exception.  These  rulings  indicate  and 
determine  the  current  of  judicial  interpretation  applied  to  the 
meaning  to  be  attached  to  the  terms  of  these  policies.  The 
theft  was  a  consequence  of  and  immediately  resulted  from  the 
fire.  The  insurers  had  the  making  of  their  own  conditions  or 
terms,  and  in  the  ca.se  of  the  Northern  the  exemption  from 
such  a  liability  was  expressed  by  them ;  and  recognizing  the 
importance  and  extent  of  the  business  conducted  by  the  other 
two  well  established  companies,  such  an  exemption  must  have 
been  present  to  their  minds,  and  if  intended  to  be  availed  of 
should  also  have  been  unequivocally  stated  in  the  conditions  of 
their  policies. 

We  further  consider  that  the  assured,  under  the  circumstan- 
ces, did  all  that  a  prudent  and  uninsured  man  could  do  in  liis 
endeavour  to  preserve  his  property  from  destruction,  and  in 
the  situation  and  surroundings  there  was  immediate  danger 
and  not  a  bare  or  remote  apprehension  that  the  fire,  at  that 
time,  would  reach  the  place,  and  as  it  subsequently  did,  to  the 
loss  and  damage  of  his  goods.  As  to  the  plea  and  contention 
that  the  loss  by  plunder  was  occasioned  by  or  the  result  of  a 
civil  commotion  or  riot  in  the  city  during  the  conflagration,  it 
is  needless  to  observe  that  no  evidence  was,  or  could  be  pro- 
duced in  its  support,  and  that  it  was  abandoned  as  untenable 
under  the  circumstances  on  the  part  of  the  defence. 

In  reference  to  the  alleged  faiiure  on  the  part  of  the  assured 
to  notify  the  companies  of  his  loss,  and  to  furnish  them  with  a 
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particular  statement  thereof  in  accordance  Mrith  the  terms  of 
the  condition  endorsed  on  the  policies,  it  must  be  observed  that 
the  evidence  of  what  transpired  between  him  and  the  agents 
in  that  particular  was  not  in  any  way  impugned.  He  notified 
them  of  the  loss  on  the  day  following  its  occurrence.  The  per- 
sons authorized  to  receive  that  notice  on  behalf  of  the  insurers, 
ikttended  at  the  premises,  and  obtained  all  the  information 
which  it  was  the  object  of  the  notice  to  bring  to  their  know- 
ledge. 

The  delay  that  occurred  in  furnishing  the  details  called  for 
after  the  agents  had  been  supplied  or  furnished  wibh  the  first, 
or  rough  statement,  accompanied  with  the  statutory  declara- 
tion, was  occasioned  entirely  by  themselves  aad  at  their  ex- 
press desire.  The  assured,  however,  appears  not  only  to  have 
furnished  a  particularly  reasonable  and  specific  account  under 
All  the  circumstances  of  the  case,  but  the  insurers  had  access 
to  his  books,  and  all  the  documentary  proofs  of  the  particulars 
of  the  loss  as  were  within  plaintiff's  power  to  furnish.  In  proof 
at  the  trials  these  matters  were  thoroughly  analysed  in  the 
course  of  the  examination  of  the  plaintiff  and  his  employees. 
These  two  conditions  of  notice  and  furnishing  of  statements  of 
loss  have  in  all  such  cases  a  most  important  bearing  on  the 
right  of  the  plaintiff  to  recover  in  his  action  against  the  insu- 
rers, as  to  a  matter  of  notice ;  in  its  absence  recovery  would 
seem  to  be  out  of  the  question,  and  compliance  with  the  con* 
dition  of  furnishing  accounts  is  of  nearly  equal  importance, 
and  is  referred  to  by  Pollock  B.  in  8  Ex,  R,  as  follows :  "  Such 
a  condition  is  in  substance  most  reasonable,  otherwise  a  party 
might  lie  by  for  four  or  five  years,  after  the  loss,  and  then 
send  in  a  claim  when  the  company  perhaps  had  no  means  of 
investigating  it." 

We  find  it  stated  in  evidence  that  these  preliminary  proofs 
were  not  objected  to  by  the  agents,  but  tho  adjusters  called  for 
further  particulars,  and  in  effect  required  that  the  assured 
should  distinguish  between,  and  particularise,  such  goods  as 
had  been  lost  on  the  premises,  and  such  as  had  been  lost  by 
being  abstracted  during  the  ffre.  Tliis  was  stated  by  several 
witnesses  to  be  an  utterly  impossible  requirement  to  fulfil,  and 
such  it  was  very  rightly  and  sensibly  found  to  be  by  the  juries. 
This  is  quite  in  accord  with  the  principle  laid  down  by  Porter 
at  page  197,  that  this  clause  in  policies  is  interpretated  to  mean 
that  the  assured  shall  give  evidence  in  such  statements  which 
ought  to  satisfy  reasonable  men,  and  also  that  if  the  proof  fur- 
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nished  the  directoi-s  be  i*easonabl7  satisfactory,  the  law  will  not 
allow  them  from  their  perverse  obstinacy  to  withhold  redress. 
But  the  proof  in  this  matter  is  undoubtedly  upon  the  assured,, 
and  he  must  show  that  the  goods  were  on  the  premises,  and 
were  lost,  damaged  or  stolen.  This  in  our  judgment  has  been 
done  to  the  utmost  of  the  ability  of  the  assured  and  as  far  as 
ceuld  reasonably  be  expected  under  the  circumstances. — See 
Harris  v.  Lon.  &  Liv,  Fire  In.  Co.,  JO  Lower  Can.,  Jur,,  p.  '268. 

As  to  the  alleged  insuflBciency  or  incompleteness  of  the  find- 
ings of  the  juries,  we  cannot  conceive  in  what  manner  under 
the  evidence  they  could  have  returned  further  or  other  answers 
than  those  on  record  to  the  questions  submitted  to  them.  Af  tei 
returning  a  general  verdict  in  each  case,  they  categorically  state 
the  facts  that  the  fire  which  occurred  on  the  premises  of  the 
plaintiff  on  the  occasion  in  question  was  caused  by  the  sparks 
that  came  from  the  opposite  side  of  the  street.  That  the  plain- 
tiff and  his  assistants  remained  on  the  premises  as  long  as  it 
was  practicable,  and  did  all  in  their  power  to  save  the  goods 
They  state  their  inability  to  discriminate  or  assign  the  proper 
share  of  damages  to  the  different  effects  resulting  to  the  goods 
from  the  dominant  cause.  They  cannot  state,  for  instance, 
what  amount  of  damage  may  have  been  caused  by  ignition,  by 
the  applicatien  of  water,  by  liandling,  trampling  or  stealing. 
That  goods  were  stolen  they  find  to  be  a  fact,  but  as  to  fixing 
the  value  of  these  they  very  reasonably  express  their  complete 
inability  to  do  so.  In  like  manner  they  were  unable  to  esti- 
mate the  value  of  the  goods  that  had  been  removed  by  plain- 
tiff's orders  to  Duder's.  From  the  exhibit  H.  and  the  evidence 
bearing  on  its  contents,  they  were  enabled  to  find  that  the  total 
loss  of  the  plaintiff  amounted  to  an  amount  far  in  excess  of  the 
insurance,  $37,707.66. 

It  is  observable  that  no  evidence  was  adduced  by  the  defen- 
dant companies,  on  whom  the  burden  of  such  proof  rested,  ta 
shew  that  the  goods  removed  or  abstracted  by  unknown  per- 
sons during  the  fire,  were  feloniously  taken.  Nor  was  there 
any  attempt  made  to  support  by  proof  these  floating  charges 
referred  to  in  the  course  of  the  trial,  in  regard  to  the  origin  of 
the  tire  or  the  shortness  of  stock.  In  fact  there  was  a  perfect 
freedom  from  any  substantial  imputation  that  could  impugn 
honesty  of  purpose  and  good  faith  observed  by  the  assured 
under  all  the  circumstances,  or  that  could  affect  the  substantial 
and  real  character  of  the  claims  now  being  enforced  against 
these  companies. 
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Upon  the  whole  oase,  and  after  well-considering  the  evidence, 
the  arguments  of  counsel,  and  applying  the  rulings  and  dicta 
to  which  reference  has  been  made,  we  are  unable  to  find  any 
reasonable  or  lawful  ground  warranting  a  disturbance  of  the 
verdicts  so  rendered  by  the  juries.  We  are  of  opinion  that  the 
plaintiff  is  entitled  to  have  judgment  entered  in  his  favor  for 
$4,800  against  the  Guardian  Assurance  Co.,  and  for  $12,000* 
against  the  General  Assurance  Co.  The  juries  also  found  for 
the  interest  in  the  claims,  but  this  we  have  not  included ;  and 
as  there  is  no  average  clause  or  condition  contained  in  either  of 
the  policies.,  we  have  not  brought  the  value  of  the  goods  saved 
into  account. 

Mr.  Emerson,  Q.  6',  and  Mr.  Horwood,  for  plaintiffs. 
Mr.  Morison  for  defendants. 
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1893,  November.    Hon.  Mr.  Justice  Little. 

Principal  and  agent — Excess  of  atUhority— Liability  of  principal— Authority  requi- 
site for  agent  to  sign  lease— Unauthorized  act  of  agent  ratijied  by  principal. 

In  the  year  1890  the  plAintiff  purchased  at  public  auction,  from  the  surviving 
trustee  of  Thomson's  estate  residing  in  Scotland,  the  fee-simple  in  a  property 
situate  on  Water  Street  in  the  town  of  St.  John's.  It  subsequently  appeared 
that  in  1872  the  agent  of  the  estate  who  resided  in  Newfoundland  had  granted 
to  the  defendant,  for  a  long  term  of  years,  the  said  property,  and  executed  the- 
lease  as  the  attorney  for  the  estate.  This  lease  the  trustee  repudiated,  and 
contended  that  the  agent  had  no  authority  to  grant  a  lease  ;  had  no  power  of 
attorney  or  other  document  under  seal,  although  the  lease  he  had  executed  was 
under  seal.  It  appeared  from  the  evidence  of  letters  and  rent  rolls  that  the 
granting  of  the  lease  had  been  brought  to  the  notice  of  the  trustee  by  the 
'agent.  In  an  action  of  ejectment  by  the  purchaser  against  the  tenant  in  pos- 
session— 

Held— Thai  the  granting  of  the  lease  having  been  brought  to  the  knowledge  of 
the  principal,  it  was  his  duty  to  repudiate  the  same  if  the  agent  had  not  autho- 
rity to  execute  it.  Here  the  act  of  the  principal  was  an  adoption  and  ratifica- 
tion of  the  act  of  the  agent.  An  authority  by  parol  to  an  agent  to  let  or  dis- 
pose of  property  is  as  effectual  in  Newfoundland  as  the  most  formal  deed. 

This  is  an  action  of  ejectment  heard  before  ine  without  a 
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The  laud  and  premises  from  which  it  is  sought  to  remove  the 
defendant  are  situated  on  the  north  side  of  Water  street,  in 
St.  John's  West,  immediately  to  the  westward  of  HoUoway 
street;  it  originally  formed  a  part  of  what  was  known  as 
Thompson's  estate.  The  legal  title  to  the  land  and  the  chattels 
of  this  estate,  for  a  lengthened  period  of  time,  was  held  by  and 
vested  in  the  late  John  Siuclar  and  James  J.  Grieve,  as  execu- 
tors and  trustees  under  Thomson's  will  In  the  year  1850  a 
building  lease  of  this  land  was  given  by  them  to  one  Thomas 
•CuUeton  for  a  term  of  forty  years,  at  £12  per  annum.  The 
lessee,  in  due  course  of  time,  built  a  dwelling,  shop  and  out- 
houses of  brick  and  stone  materials  on  the  land  so  leased  to 
bim. 

This  lessee  died  in  or  about  the  year  1872,  leaving  a  large 
accumulation  of  arrears  of  ground  rent  owing  to  the  estate, 
and  the  buildings  were  allowed  to  fall  into  a  very  dilapidated 
condition.  Culleton's  widow,  it  seemed,  had  no  means  and  was 
unable  to  meet  the  rents  due  or  to  expend  anything  in  the  im- 
provement of  the  premises. 

Mr.  A.  0.  Hayward,  then  acting  as  the  agent  for  Thomson's 
•estate  and  in  protection  of  the  interests  of  that  trust,  obtained 
a  grsint  of  administration  to  Culleton's  estate,  and  in  due  course 
attempted  by  public  sale  to  dispose  of  the  lessee's  interest  in 
the  property  administered  to  by  him ;  but  there  being  no  com- 
petition at  the  auction,  all  of  Culleton's  interest  in  the  place 
was  purchased  in  on  account  of  the  administrator  for  £160. — 
In  April  of  the  same  year,  after  such  sale,  tlie  land  and  pre- 
mises were  taken  over  by  the  defendant,  Nicholas  Wadden,  jr., 
for  the  sum  of  £175  and  the  immediate  repairing  and  restora- 
tion of  the  buildings  to  their  original  tenentable  condition. 

Moreover,  it  was  agreed  that  the  purchaser  would  be  granted 
AH  extension  of  the  term  for  a  further  period  of  forty  years 
from  the  expiry  of  the  existing  term  at  the  same  annual  rent 
and  subject  to  the  covenant  of  up-keep  and  the  other  condi- 
tions and  covenants  of  Culleton's  lease.  The  purchase  money 
having  been  paid  and  the  place  restored  to  its  tenantable  con- 
dition, a  lease  was  entered  into  betwe»*n  the  purchaser  and 
Hayward,  who  executed  it  as  the  attorney  for  the  trustees  of 
Thomson's  estate.  Thereafter  Wadden,  jr.,  occupied  the  place, 
iy  himself  or  his  tenants^  and  regularly  paid  the  rents  and  con- 
formed in  other  respects  to  the  terms  of  his  lease. 

In  the  year  1890  the  fee-simple  in  this  particular  property 
-was  sold  and  duly  conveyed  by  the  surviving  trustee  of  Thorn- 
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son's  estate  to  the  plaintiflF,  Nicholas  Waddeii,  sr.,  who  also  held 
from  the  estate  property  immediately  adjoining  the  place  in 
-question. 

Upon  the  occasion  of  this  sale,  and  not  until  then,  as  alleged, 
was  the  trustee  made  aware  of  the  existence  of  this  lease  or 
extension  to  Wadden,  jr.,  and  thereupon  he  declined  to  recog- 
nize the  defendant  as  a  tenant  holding  under  the  lease  obtained 
by  him  from  Mr.  Hayward.  He  asserted  that  no  power  or 
-authority  was  ever  given  to  the  latter  to  grant  or  execute  that 
or  any  other  lease  in  the  name  or  on  behalf  of  the  estate  or  by 
on  behalf  of  the  trustee.  He  furthermore  maintained  that  the 
only  parties  so  authorized,  under  regular  power  of  attorney  to 
execute  such  leases,  were  Mr.  Eobert  Grieve  or  Mr.  W.  B 
Grieve,  who  had  been,  successively,  duly  empowered  as  attor- 
neys in  fact  to  act  in  the  premises  for  the  trustee  and  the 
estnte. 

The  issue  tlius  raised  between  the  parties  necessitated  these 
proceedings  at  law,  as  it  was  considered  imperative  that  the 
rights  of  the  plaintiff  and  defendant,  respectively,  in  relation 
to  the  land  in  question  should  be  finally  determined. 

So  far  as  the  parties  were  enabled,  under  the  circumstances, 
they  have  given  all  the  evidence  available,  and  to  that  we  have 
to  confine  our  consideration,  and  under  the  laws  applic^ible  to 
such  facts  I  will  in  due  course  state  the  opinion  or  conclusion 
at  which  I  have  arrived 

It  would  appear  from  the  testimony  of  Mr.  Hayward  that 
he  became  agent  and  factor  of  the  triustees  in  the  matter  of 
the  estate  some  time  in  the  year  1861,  when  he  succeeded  one 
Tubrid,  who  for  a  number  of  years  had  acted  as  and  discharged 
the  duties  of  agent  and  whilst  the  trustee  or  trustees  were  re- 
siding in  St.  John's.  In  the  first  instance  Hayward  acted  under 
the  verbal  instructione  of  the  trustee,  given  him  in  Greenock. 
Thereafter  he  furnished  annual  accounts  of  his  management  of 
the  estate  with  a  rent-roll,  and  communicated  by  letter  with 
the  trustee  and  occasionally  with  the  solicitor,  Mr.  McBougall. 
Some  time  after  his  appointment  Mr  Hayward,  in  August, 
1863,  was  informed  by  letter  from  Mr.  Grieve  that  he  was 
giving  a  power  of  attorney  to  his  son,  Robert,  to  act  in  his 
behalf  in  the  matters  of  Thomson's  estate,  with  full  power  to 
appoint  Hayward  as  agent,  &c.  That  a  regular  correspondence 
was  kept  up  by  him  with  Mr.  Grieve  and  occasionally  with 
Mr.  McBougall  in  relation  to  the  condition  of  the  estate  and 
its  management  by  him  as  agent. 
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He  deposed  that  all  matters  of  any  moment  or  interest,  and 
all  actions  of  his  in  the  discharge  of  his  duties  as  agent,  were 
brought  to  the  knowledge  of  the  trustee  and  submitted  for  his 
approval ;  that  the  rent-rolls  were  animally  furnished,  and  on 
these  the  names  of  all  tenants  appeared  with  the  rental  to 
which  they  were  subject,  the  arrears  (if  any),  and  the  extent 
of  the  interest  or  term  of  the  lessee  under  each  lease ;  that  in 
the  regular  course  of  business,  after  the  defendant  had  become 
a  tenant  as  the  assignee  of  Culleton's  interest  and  lessee  of  the 
extended  term,  his  name  appeared  as  Nicholas  Wadden,  in 
place  of  the  name  of  Thomas  Culleton,  in  all  rent-rolls  and 
accounts  thereafter  furnished.  After  the  sale  of  Culletou's  in- 
terest and  the  payment  of  the  purchase  money,  he  duly  credited 
in  his  account  witli  the  trustee  the  amount  received  in  payment 
of  the  arrears,  and  in  his  letters  covering  his  accounts  he  fur- 
ther informed  the  trustee  that  the  tenant  had  also  made  the 
required  repairs  to  the  premises. 

He  stated  he  frequently  consulted  Mr.  R  Grieve  whilst  here 
in  relation  to  the  business  of  the  estate,  and  on  that  gentleman 
leaving  this  country,  he  (Hayward)  consulted  in  like  manner 
with  Mr.  W.  B.  Grieve,  but  was  directed  by  both  invariably  to 
act  as  he  thought  best  in  the  interests  of  the  estate. 

It  also  appeared  that  plans  of  the  property  had  been  made 
and  furnished  the  trustee,  and  on  these  the  name  Nicholas 
Wadden  appeared  as  holder  of  the  lot  in  question ;  that  he  had 
granted  extensions  of  leases  to  several  tenants,  among  others 
to  Scott,  Wall  and  one  Goodall,  with  an  increased  rent,  but  in 
the  present  case,  owing  to  the  large  amount  expended  in  re- 
pairing the  premises,  no  increase  was  made  in  the  rent  as  paid 
under  CuUeton's  lease. 

At  the  time  of  granting  this  extension  he  had  also  given  a 
lease  to  a  person  named  Feehan  of  a  vacant  lot  forming  part  of 
the  estate,  situate  in  close  proximity  to  CuUeton's.  The  trustee 
wjis  informed  of  both  incidents,  as  will  appear  by  reference  to 
the  letters  interchanged  in  1874,  and  expressed  approval  of 
what  had  been  done  in  that  as  well  as  in  the  matter  of  Guile- 
ton's  tenacy.  He  further  deposed  that  not  only  was  such 
written  authority  given  him  by  the  trustee,  but  that  all 
through  his  acts  were  in  consonance  with  his  instructions  and 
were  fully  approved  of  by  the  trustee.  From  the  trustee's  cor- 
respondence the  witness  puts  in  evidence  the  following  letter 
of  March  6th,  1888 :  "  I  have  to  acknowledge  receipt  of  your 
favor  of  the  12th  Dec.     ...     I  am  most  anxious  that  no 
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outlay  should  be  undertaken  for  any  houses  out  of  lease,  far 
better  to  let  the  grmivd  affain,  with  a  sura  to  be  paid  you  for 
the  house  then  on  it,  and  have  the  parties  bound  to  rebuild  to 
your  satisfaction,  or  put  up  a  new  house,  and  so  prevent  the 
estate  coming  under  any  advances  whatever.  Be  good  enough 
to  adhere  to  this."  And,  under  date  the  17th  June,  1879,  he 
states  the  trustee  wrote  him  (Haywaid)  as  follows:  "I  have 
consulted  with  Mr.  McDougall  in  regard  to  the  leases  and  the 
renewal  of  leases  shortly  to  expire.  You  can  grant  new  lewises 
of  forty  years,  subject  to  a  stringent  clause  of  '  up-keep/  but  do 
not  think  it  desirable  to  grant  renewals  until  the  present  leases 
are  in  most  cases  more  nearly  run  out,  unless  in  extreme  cases 
of  great  dilapidation  ;  and  after  consulting  with  my  son  .  .  ." 
On  another  occasion,  under  date  July  18th,  1881,  he  again 
states :  " .  .  Consequently  arrears  must  be  paid  off,  and  on 
the  houses  being  put  in  order  and  a  binding  clause  to  the  up- 
keep, from  time  to  time  .  .  .  reserving  power  to  enter,  you 
will  do  the  best  you  can  in  granting  extensions  ...  No 
doubt  my  son  Walter  will  be  ready  to  give  you  an  opinion  on 
any  one  case,  but  you  cannot  expect  him  to  assume  any  res- 
ponsibility." Extracts  from  Mr.  Hayward's  letters  and  rent- 
rolls  and  accounts  supplied  directly  to  the  trustee,  might  be 
given  in  corroboration  of  the  statement  of  facts  and  circum- 
stances appearing  in  the  evidence  we  have  thus  summarised. 
Most  of  his  letters,  rent-rolls,  &c.,  were  said  to  have  been  des- 
troyed in  the  fire  of  July,  1892. 

On  the  other  hand  it  may  be  noted  that,  the  trustee  being 
dead,  the  only  person  who  might  be  regarded  as  competent  to 
speak  with  exactitude  on  the  relations  existing  between  the 
trustee  and  Hay  ward,  and  the  particulars  of  the  correspondence 
that  passed  between  them,  is  Mr.  McDougall,  the  law  adviser 
in  Greenock  of  the  trustee  in  this  estate,  and  with  whom  Hay- 
ward  had  a  correspondence.  This  person's  examination  was, 
therefore,  obtained  under  a  commission  from  this  court,  and 
was  produced  and  used  during  the  trial.  From  the  matters 
deposed  to  by  this  witness,  it  would  appear  he  was  aware  Hay- 
ward  actfid  as  a  factor  or  collector  of  rents  and  in  looking  after 
the  tenants  and  property  from  January,  1861,  until  the  sale  of 
the  estate  in  1886.  He  believed  that  Hay  ward  received  no 
written  authority  from  the  trustee,  and  certainly  no  power  of 
attorney  was  ever  granted  by  the  latter  to  him  empowering 
him  to  act  as  attorney  in  the  premises, — ^no  authority,  conse- 
quently, was  given  him  to  execute  a  lease  on  behalf  of  the 
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trustee  The  agent  accounted  half  yearly,  and  transmitted 
rent  rolls  during  the  time  of  his  agency,  and  witness  had  na 
personal  knowledge  that  Hay  ward  had  granted  and  executed  a 
lease  of  Culleton's  holding  to  the  defendant.  Until  asked  to 
give  evidence  in  this  case  he  knew  nothing  of  the  lease  to  de- 
fendant. Both  he  (Mr.  McDougall)  and  the  trustee,  upoQ 
being  furnished  with  the  list  of  tenants  in  1882,  understood 
that  the  name  substituted  therein  for  Thomas  Culleton  was 
that  of  the  plaintiff,  Nicholas  Wadden,  and  the  trustee  was 
entirely  ignorant  of  the  granting  of  this  lease  to  defendant 
But  they  were  aware  by  letter  from  Hayward  that  the  original 
lessee's  interest  was  sold  for  some  $700.  The  plaintiff  having 
been  for  many  years  a  tenant  on  the  property,  it  was  believed 
ho  had  also  become  the  tenant  of  Culleton's  lot,  immediately 
adjoining  his  own.  This  impression  was  strengthened  by  the 
circumstance  of  the  two  lots,  as  indicated  by  the  plans  and 
rent  rolls  furnished  by  Hayward,  being  "  slumped "  together 
under  the  one  name,  "  Nicholas  Wadden." 

Tubrid,  who  preceded  Hayward  as  agent,  had  been  merely 
verbally  appointed,  and  acted  whilst  the  trustee  resided  in  this 
country.  His  powers  and  duties,  as  stated  in  the  evidence 
taken  under  the  commission  were,  it  was  presumed  to  be,  such 
as  Hayward  was  authorised  to  perform.  And  it  is  found  that 
the  original  lease  granted  in  1850,  to  Culleton,  for  forty  years,, 
was  executed  by  Tubrid  as  attorney  for  the  trustees.  We  also 
find  in  the  same  evidence  a  letter  written  by  Hayward  to  the 
trustee  on  the  8th  day  of  September,  1874,  in  which  the  writer 
states,  "  I  accepted  £50,  in  full,  from  CuUeton's  estate.  Nicholas 
Wadden  purchased  the  property,  which  was  in  a  most  dilapi- 
dated state ;  he  will  be  a  good  mark  for  the  future  rent.  I 
have  given  him  a  long  lease,  and  he  has  the  property  in  thor- 
ough good  repair.  I  have  also  let  the  vacant  piece  of  land, 
which  the  late  Mrs.  Culleton  gave  up  years  ago,  to  Mrs.  Feehan 
for  £6  a  year." 

From  the  evidence  of  the  plaintiff  himself  it  appeared  that 
the  expenditure  under  that  assignment  on  the  premises,  in  the 
way  of  repairs,  amounted  to  about  £200. 

From  the  facts  set  out  in  evidence  taken  in  Greenock,  it  is 
also  stated  that  the  fee-simple  of  this  estate  was  finally  dis- 
posed of  iu  1887,  and  thereupon  in  a  letter  to  Mr.  McDougall 
the  trustee  states :  "  I  am  entitled  to  say  that  we  have  teen 
very  lucky  in  realising  this  estate,  and  I  think  we  may  claim 
good  management."    It  was  deposed  to  by  Mr.  Robert  Grieve 


WADDEN  r.  WADDEN.  801 

that  from  the  receipt  of  his  power  of  attorney  in  1860  up  to 
1872,  he  gave  but  slight  supervision  to  the  business  connected 
with  this  estate,  having  trusted  Hayward  entirely  in  his  actings 
and  intromissions  as  factor  therein.  Mr.  W.  B.  Grieve,  in  1872, 
succeeded  Mr.  Robert  Grieve,  under  letters  of  attorney  from  the 
trustee,  and  from  that  lime  until  1886  had  no  knowledge  of  the 
existence  of  this  lease.  Hayward  during  that  time  acted  in  a 
subordinate  position,  collecting  rents  and  looking  after  tenants. 
He  also  prepared  leases  and  submitted  them  for  the  witnesses' 
signature.  Neither  did  Hayward  communicate  with  him  in  re- 
ference to  the  sale  or  assij^nment  of  Culleton's  interest.  The 
trustee  communicated  his  refusal  to  him  in  1886  to  be  bound 
by  the  lease  and  denied  its  validity  or  any  authority  given 
Hayward  to  grant  it.  He  was  aware  that  Hayward  dealt 
directly  with  the  trustee;  and  owing  to  the  unsatisfactory 
management  of  the  affairs  so  entrusted  to  the  agent,  another 
was  appointed  in  his  place  a  short  time  before  the  whole  pro- 
perty was  disposed  of  This  then  would  appear  to  be  the  gist 
of  these  parts  of  the  testimony  regarded  as  really  relevant  to 
the  substantial  points  at  issue  in  the  proceedings.  Many  let- 
ters and  other  documentary  proofs  on  the  part  of  the  estate, 
also  appear  to  have  been  lost  in  the  fire  of  1892. 

Under  these  facts  and  data  it  is  reasonuble  to  assume  that 
from  the  inception  of  the  duties  undertaken  by  Hayward,  he 
fully  understood  he  had  the  power  and  authority  of  giving  ex- 
tensions of  old  terms  and  of  granting  new  leases  to  desirable 
tenants.  We  find,  for  instance,  after  a  fire  that  destroyed  some 
of  the  property,  in  writing  to  the  trustee  in  1867,  he  observes, 
*  *  "  none,  of  course,  will  build  without  an  extension  of  the 
term.  I  would  suggest  that  you  leave  the  matter  to  me  and 
permit  me  to  do  so  in  such  cases,  as  I  may  deem  it  advisable  to 
extend.  Thus,  over  the  head  of  the  attorney,  in  fact,  then  in 
St.  John's,  he  directly  communicates  with  the  trustee  in  Scot- 
land, and  subsequently  grants  extensions  and  also  makes  ex- 
press reference  in  his  letters  to  the  granting  of  leases  of  land 
not  previously  built  on  or  under  lease.  This  leasing  to  Wadden 
occurred  in  1874,  and  mention  was  made  of  it  in  Hayward's 
letter  to  the  trustee  in  September  of  that  year,  "  that  Nicholas 
Waddon  had  purchased  and  would  make  a  good  tenant."  The 
agent  also  remitted  £50  to  wipe  out  Culleton's  arrears,  and  the 
name  of  the  substituted  tenant  thereafter  appears  under  the 
extended  term,  and  CuUeton's  name  is  dropped  and  known  no 
longer  in  the  affairs  of  the  estate.    No  letter  had  been  pro- 
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tual  without  the  formalities  of  a  deed.  Furthermore,  we  find' 
in  Story  on  Agency,  and  in  Kent's  Commentaries,  it  is  laid 
down,  that  wheie  a  seal  is  not  necessary  to  the  contract,  if  the 
agent  had  power  to  execnte  it,  the  principal  will  be  bound 
though  the  agent  attached  a  seal,  and  that  a  contract  for  the 
sale  of  lands  signed  and  sealed  by  the  agent  of  the  vendor  is 
binding,  though  the  agent's  authority  to  make  the  contract  was 
not  under  seal. 

It  is  scarcely  necessiiry  to  point  tha  application  of  this  lan- 
guage, and  the  principle  embodied  in  it  and  so  aptly  aiid  clearly 
stated,  to  the  facts  and  circumsUinces  in  this  case  The  agent 
here,  under  the  authority  so  conveyed  to  him.  in  the  fii*st  in- 
stance, executed  a  lease,  it  is  true,  under  seal,  giving  and  grant- 
ing an  interest  in  the  land  in  question,  and  under  this  ruling 
it  followed  that  the  validity  of  the  lease  is  not  affected  by 
reason  of  the  agent's  HUthority  lieing  created  by  a  writing  not 
under  seal. 

I  am,  then,  clearly  of  opinion,  that  the  contention  resting  on 
the  ground  of  informality  in  conferring  the  authority  in  ques- 
tion must  fail,  as  well  as  that  resting  on  the  gi-ound  that  the 
agent  exceeded  his  authority  in  executing  a  document  under 
seal  on  behalf  of  his  principal. 

There  is  another  view  of  this  case  which  shows  the  position 
the  parties  would  be  in  if  a  lease  had  not  been  executed,  but 
only  an  agreement  or  an  arrangement  for  one  had  been  made 
between  the  agent  and  the  tenant,  the  latter  having  on  the 
strength  of  the  undertaking,  expended  a  large  amount  in  re- 
pairs on  the  property  agreed  to  bo  conveyed.  The  following 
extract  from  Story  on  Agency,  9  ed.,  p.  52,  sufficiently  and  ap- 
propriately illustrates  the  consequences  attending  a  claim  made 
by  the  tenant  for  a  lease  under  such  circumstances : 

"  A  conveyance  of  laud  to  a  purchaser  for  a  valuable  con- 
sideration, made  by  an  agent  of  the  owner,  authorized  by  letters 
of  attorney,  not  under  seal,  to  sell  such  land,  is  in  equity  evi- 
dence sufficient  of  a  contract  to  convey,  to  sustain  an  action 
by  such  purchaser  against  the  principal  for  specific  perfor- 
mance of  such  contract."  In  connection  with  this  quotation,  re- 
ference can  be  had  to  the  case  of  Harrison  v.  Jackson,  7,  T,  R,, 

Just  here,  it  may  be  well  to  observe  on  the  fact  that  implicit 
(M»nfidence  appears  to  have  been  placed  by  all  parties  in  the 
ngent,  and  as  stated  by  one  of  the  witnesses,  "  but  slight  super- 
\  ision  to  the  business  of  the  estate  was  given  by  him  (the  wit- 
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ness),  having  trusted  entirely  in  its  actings  and  intiomissions 
to  Hayward  as  factor  therein." 

Being  aware  of  the  trust  and  confidence  thus  reposed  in  him 
it  was  incun)bent  upon  him  to  have  observed  greater  particu- 
larity and  to  have  acted  with  greater  care  and  precision  in  ex- 
ecuting the  document  in  question.  Finally  it  must  be  observed 
that,  independently  of  the  authorization,  deposed  to  as  prece- 
ding the  making  of  the  lease,  we  have  the  subsequent  acts  of 
the  principul,  assenting  to  and  acquiesing  in  what  had  occurred, 
all  of  which  must  be  regarded  as  an  adoption  and  ratification 
thereof. 

I  find  there  is  sufficient  proof  in  support  of  the  authority  of 
the  agent  to  grant  and  execute  a  lease  of  this  land,  and  that 
the  validity  of  the  lease  being  established,  the  defendant  can- 
not be  disturbed  in  his  occupancy  thereof  uuder  these  proceed- 
ings. 

Judgment  will  accordingly  be  entered  in  favor  of  the  defen- 
dant. 

Sir  J,  S.  Winter,  Q.  C,  and  Mr,  Moinson  for  the  plaintiff*. 

Hon.  Mr.  Morris  for  the  defendant. 
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1894,  Ap^L    Hon.  Mr.  Justice  Little. 

Policy  of  Insurance— Fire — Re-lease— How  far  re-leasor  estopped  by. 

The  plaintiff  was  insured  in  the  defendant  company ;  the  property  insureil  was 
destroyed  by  lire ;  the  defendant  refused  payment  on  the  grounds  that  the 
plaintiff  had  no  interest  in  the  property  insured  by  reason  of  certain  insurance 
covenants  contained  in  his  lease.  The  company,  however,  paid  the  plaintiff, 
in  addition  to  other  insurance  effected  on  stock,  a  payment  ex  gracia  one-third 
of  amount  claimed,  and  took  from  the  plaintiff  a  release  "  in  full  discharge  of 
all  claim."  The  plaintiff  contended  that  this  release  was  given  by  him  in  re- 
lation to  other  insurance.  In  an  action  for  the  insurance  under  the  policy  less 
the  payment  made — 

Held— That  the  evidence  disclosed  the  existence  of  a  substantial  interest  in  the 
premises  by  the  plaintiff  at  the  time  of  the  loss ; 

Held— ThAi  the  plaintiff  was  not  estopped  by  his  release  and  might  show  the 
circumstances  under  which  it  was  given.  The  release  was  only  evidence  capa- 
ble of  being  rebutted  by  other  testimony.  Estoppels  ought  not  to  be  allowed 
unless  plainly  and  clearly  established. 
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The  trial  of  this  action  took  place  before  me  without  a  jury. 

In  the  statement  of  claim  the  plaintiff  seeks  to  recover  the 
sum  of  $600,  being  tlie  amount  insured  by  the  defendant  com- 
pany under  a  policy  of  assurance  against  firn  issued  in  the  year 
1891  upon  a  building  used  as  a  dwelling-house  and  shop,  brick 
built  and  slate  loofed,  situate  on  the  north  side  of  Water  street, 
in  St.  John's.  The  building  was  totally  destroyed  by  fire  in 
July,  1892,  while  the  policy  was  in  force. 

To  this  claim  the  defendant  company  pleaded  that  they  stitis- 
fied  the  claim  of  the  plaintift"  by  payment  to  him  before  the 
action  was  brought  of  the  sum  of  S800  in  full  satisfaction  and 
discharge  of  all  claims  and  demands  of  the  plaintiff  under  the 
policy  in  question,  and  that  the  causes  of  action  were  released 
by  release  execnted  by  the  plaintift  and  dated  the  10th  day  of 
August,  1892. 

The  plaintiff  took  issue  on  these  pleas. 

The  case  was  fully  heard  before  me,  and  judgment  in  due 
coui-se  was  orally  delivered  in  favour  of  the  plaintiff  for  S400, 
an  intimation  being  given  that,  for  the  information  of  the 
parties,  a  written  judgment  would,  if  necessary,  be  subse- 
quently filed. 

I  now,  therefore,  briefly  but  sufticiently  set  out  the  facts  and 
circumstances  appearing  in  evidence.,  and  the  grounds  upon 
which  1  rest  the  judgment  arrived  at. 

The  plaintiff  became  possessed  of  the  premises,  upon  which 
the  insurance  was  effected,  as  assignee  of  the  lemainder  of  a 
term  of  years  held  therein  by  one  Gear  under  lease  from  the 
estate  of  the  late  Walter  Baine  The  interest  of  the  plaintiff 
under  the  lease  expired  in  the  year  1889,  and  after  a  short 
time  there  was  a  renewal  of  the  original  term  with  some  ad- 
ditional or  altered  conditions.  Under  the  renewed  lease  he 
was  occupying  the  premises  at  the  time  of  their  destruction  by 
the  fire,  which  almost  desolated  the  whole  of  that  part  of  the 
city  in  July,  1892. 

In  the  month  of  October,  1891,  he  effected  insurance  with 
the  defendant  company  on  the  house  and  shop,  and  also  upon 
his  stock  in  trade  therein,  in  the  sum  of  $1,200,  under  the  one 
policy,  in  equal  proportions. 

The  stock  in  trade  and  all  of  his  effects  were  also  burnt  and 
totally  lost  in  the  fire  of  July.  The  policy,  as  already  stated, 
was  in  force  when  the  liability  of  the  company  attached. 

Subsequently  the  plaintiff  in  duo  time  furnished  his  state- 
ment of  claim  and  declaration  of  loss  to  the  adjustor  and  agent 


GOSS  V.  GUAllDIAN  INSURANCE  CO.  807 

of  the  company,  and  received  $600,  the  amount  effected  on  the 
stock ;  but  they  declined  to  recognize  his  claim  for  the  insur- 
ance on  the  house  upon  the  ground  that  he  had  no  interest  in 
it,  as  the  lease  under  which  he  claimed  had,  as  they  alleged, 
expired  in  the  year  1888. 

At  the  same  time  the  plaintiff  furnished  the  compuny  with 
a  claim  and  notarial  declaration  of  loss,  under  another  policy 
alleged  to  have  been  effected  with  them,  for  $400,  on  a  frame 
building  situate  on  the  north  side  of  Duckworth  street,  and 
also  destroyed  by  the  fire  of  July  of  that  year 

This  latter  claim  is  not  in  question  here,  and  merely  enters 
into  the  case  through  the  testimony  given  by  both  parties  in 
relation  to  the  alleged  adjustment  and  discharge  in  full  given 
by  the  plaintiff. 

Admittedly  then,  the  whole  case  is  reduced  to  a  determina- 
tion on  the  question  of  the  extent  of  the  interest,  if  any,  held 
by  the  plaintiff  in  the  Water  street  property  at  the  time  of 
the  fire,  and  also  as  to  the  nature  and  effect,  under  the  circum- 
stances, of  the  discharge  or  receipt  in  full,  stated  to  have  been 
deliberately  and  consciously  given  by  him  to  the  defendant. 

The  facts  already  stated  in  relation  to  his  interest  were  de- 
posed to  by  the  plaintiff  himself,  and  other  witnesses  unequivo- 
cally ciiufirnied  the  correctness  of  these  statements.  It  was 
thus  clearly  established  by  his  evidence  that  after  the  expiry 
of  Gear's  lease  he  had  concluded  a  new  one  through  Mr.  Grieve, 
the  agent  and  attorney  of  the  estate,  for  a  term  of  forty  years 
from  the  first  of  November,  1888.  This  new  lease  was  drawn 
in  Scotland  and  sent  here  to  the  agent  for  execution  in  the  year 
1890  or  1891. 

Under  the  new  lease  the  old  rent  was  somewhat  increased, 
and  was  duly  paid  up  to  the  month  of  May  preceding  the  fire. 
Some  months  after  that  occurrence,  and  after  considerable 
negociations,  another  lease  was  entered  into  under  which  he 
now  holds  the  land  in  question  for  a  further  term  of  years. 

The  crucial  point  in  this  statement  of  the  existence  of  an 
extended  or  renewed  leasehold  interest  in  the  plaintiff  in  this 
property  at  the  time  of  the  fire,  was  further  substantiated  by 
the  evidence  of  Mr.  Hayward,  who  had  been  a  clerk  in  the 
office  of  Mr.  Grieve,  and  who  deposed  that  in  the  spring  of 
1890  or  1891  he  was  present  when  the  plaintiff  executed  a 
new  lease  of  the  premises  in  question,  the  rent  payable  under 
it  was  more  than  he  formerly  paid,  and  witness  subsequently 
collected  this  rent,  as  he  had  for  some  time  previously  collected 
the  former  rents,  from  the  plaintiff. 
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Plaintiff's  son  deposed  most  positively  and  intelligently  to 
the  expiry  of  the  terni  under  Grear's  lease  in  1888,  and  to  a  re- 
newal of  the  term  under  a  lease  entei'ed  into  by  the  plaintiff 
in  1890 ;  the  ground  rent  payable  under  it  was  £48  lOs.  2d., 
being  an  increase  of  nearly  forty  per  cent,  on  the  former  rent 
The  plaintiff's  side  of  this  lease  must  have  been  lost  in  the  fire 
with  all  his  other  papers  and  accounts.  The  exhibit  numbered 
eight  in  evidence  is  plaintiff's  side  of  the  present  lease,  under 
which  the  same  land  is  held  by  him.  The  question  of  this 
leasehold  interest  in  the  plaintiff  was  set  completely  at  rest  by 
the  testimony  of  Mr.  Grieve,  the  agent  for  the  estate.  He  de- 
posed that  Plaintiff,  after  the  expiry  of  the  term  reserved  under 
Gear's  lease,  obUiined  a  new  lease  with  a  renewal  of  the  term, 
and,  at  the  time  of  the  lire  in  which  the  buildings  were  des- 
troyed, there  were  thirty-seven  years  of  that  lease  unexpired. 
The  copy  or  counterpart  of  this  lease  was  held  by  deponent  up 
to  the  time  of  the  fire  of  1892,  when  it  must  have  been  des- 
troyed 

With  such  direct  and  unimpeached  testimony  of  the  exis- 
tence in  the  plaintiff  of  a  substantial  interest  in  this  property 
at  the  time  of  its  loss,  this  question  is  placed  beyond  doubt  or 
cavil. 

Under  this  evidence,  unimpeached  as  it  is,  there  can  be  no 
doubt  of  the  plaintiff  having  had,  at  the  time  of  the  loss  in- 
sured against,  an  interest  in  the  property  far  in  excess  in  value 
(as  will  be  shown)  of  the  amount  of  the  insurance  effected  on 
it.  The  building  which  adjoined  the  plaintiff's  was  somewhat 
less  commodious,  was  held  by  a  sub-tenant  at  a  yearly  rental 
of  $400.  It  was  also  in  evidence  that  the  plaintiff's  building 
was  a  substantial,  well-built  brick  house,  with  slated  roof,  and 
in  good  tenantable  condition. 

Now,  as  to  the  release  alleged  to  have  been  given  in  full 
discharge  of  "all  claim"  on  the  defendant  company  for  the 
amount  of  the  insurance  effected  rn  the  interest  of  plaintiff  in 
this  leasehold  property. 

This  release,  as  given  in  evidence  by  the  defendant  company, 
is  in  the  following  terms :  "  St.  John's,  10th  August,  1892.  Re- 
ceived from  the  Guardian  Assurance  Company  the  sum  of  $800, 
including  all  expenses  and  gratuities  for  assistance  (if  any),  in 
full  discharge  of  all  claim  upon  them  under  policy  number 
2,276,979,  for  loss  or  damage  occasioned  by  a  fire  which  oc- 
curred on  the  8th  day  of  July,  1892,  on  the  premises  situate 
on  Water  street,  St.  John's,  &c.,  &c.     Signed,  John  Goss,  as- 
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:fiured;  witness,  signed  G.  Heaton."  This  amount  was  paid 
by  Commercial  Bank  cheque,  which  bore  on  its  face  the  words 
*'  in  full  of  all  claims  and  demands."  It  was  also  signed  by 
Mr.  Heaton  and  Messrs.  Winter,  agents  for  the  defendant 
company. 

Now,  in  relation  to  this  payment  and  the  circumstances  under 
which  these  documents  were  givc.i,  the  plaintiff  deposed  that  on 
making  application  for  the  settlement  of  his  claims  against  the 
-company  he  was  informed  that  the  agent  had  received  a  notice 
from  the  solicitor  for  the  lessors  not  to  pay  over  to  the  plaintiff 
the  amount  of  insurance  effected  by  him  on  the  said  dwelling 
And  shop  in  Wat^r  street,  the  lessors  claiming  that  the  insur- 
ance was  effected  in  pursuance  of  and  subject  to  certain  in- 
surance covenants  and  conditions  contained  in  the  lease  be- 
tween the  lessors  and  the  lessee.  This  notice  was  received  by 
the  agent  on  the  19th  July,  1892.  In  answer  to  repeated  ap- 
pliciitions  made  by  the  plaintiff  for  payment  of  the  claims  the 
Agent,  as  stated  in  his  own  evidence,  "  declined  to  discuss  the 
loss  with  him  because  the  building  stood  on  leased  ground  and 
plaintiff  had  not  interest  therein,  and  because  he  had  been 
served  with  the  notice  from  Mr.  Horwood  to  hold  the  insur- 
ance money  for  the  lessors,  his  clients,  and  not  to  part  with  it 
unless  upon  their  order." 

There  was  another  claim,  to  which  some  reference  has  already 
been  made,  on  account  of  a  policy  effected  on  fee-simple  pro- 
perty of  the  plaintiff,  situate  in  Gower  street.  The  first  risk 
on  it  was  assumed  by  the  defendant  company  in  the  year  1888, 
and,  admittedly,  delays  occurred  from  time  to  time  in  the  pay- 
ment of  the  premiums  The  amount  insured  in  1891  was 
3400 ;  but  owing  to  non-payment  of  the  premiums  and  after  the 
Agent  had  applied  for  it  without  effect,  the  policy  was  allowed 
to  lapse. 

This  was  slated  by  the  agency  to  have  occurred  a  few  mouths 
.before  this  property  was  destroyed. 

NotwithsUmding  the  persistent  demand  of  the  plaintiff,  the 
company  declined  paying  him  his  claim  on  foot  of  that  policy. 
Plaintiff  had  also  informed  the  adjustor  that  in  the  payment  of 
his  premiums  under  that  policy  he  had  at  times  been  allowed 
two  or  three  months  before  paying,  and  that  now  the  company 
were  paying  the  claims  of  parties  who  had  not  paid  up  their 
premiums.  He  repeatedly  called  and  supplied  the  agent  with 
aU  the  information  necessary  in  making  his  claim  for  payment, 
but  without  avail,  Mr.  Heaton  persisted  in  refusing  a  final 
settlement. 
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At  the  last  interview  with  the  adjuster,  this  receipt  waa?^ 
filled  up  by  him,  and  after  plaintiff  had  been  informed  and 
given  to  understand  that  he  would  then  be  paid  8600  for  the 
insurance  on  the  stock,  and  a  sum  of  $200  in  full  for  what  he 
was  induced  to  believe  was  a  very  doubtful  claim  on  the  Gower 
street  insurance,  he  signed  the  receipt  now  produced.  He  and 
Mr.  Heaton  were  alone,  and  plaintift'  was  also  informed  by  him 
that  nothing  would  then  be  paid  on  account  of  the  Water  stieet 
property  because  of  Mr.  Horwood's  notice,  which  had  not  at 
that  time  been  cancelled  or  withdrawn.  Plaintiff  further  de- 
posed that  he  cunnot  read  without  u.«?ing  glasses,  and  on  the 
occasion  of  signing  that  receipt  and  accepting  the  cheque  he 
did  not  read  them,  not  having  his  glasses  with  him,  but  accep- 
ted the  amount  in  full,  as  he  understood,  of  all  claim  for  insu- 
rance on  his  stock  and  the  Gower  street  property. 

Subsequently,  by  written  notice  now  in  evidence,  dated  the 
18th  of  May,  1893,  Mr.  Horwood  apprised  the  company  of  the 
withdrawal  of  the  notice  previously  given  them  in  reference  to 
this  insurance. 

The  plaintiff's  version  of  the  circumstances  attending  tlie 
giving  of  this  receipt  differed  materially  from  that  of  the  agent. 
In  addition  to  the  facts  already  stated  from  the  evidence  of 
this  gentleman,  he  deposed  he  found  on  investigation  that  al- 
though the  policy  covered  $600  on  a  brick  dwelling-house 
built  on  leased  ground,  the  lease  of  which  expired  in  the  year 
1888  and  had  not  been  renewed,  he  disclaimed  any  liability  of 
the  company,  &c. ;  but,  as  a  gratuity  and  to  assist  the  plaintiff, 
he  finally  arranged,  with  his  full  knowledge  and  ready  acquies- 
cence to  allow,  in  addition  to  the  $600  payable  on  his  stock, 
the  sum  of  8200  as  an  ex  gracia  payment,  which  was  accepted 
by  plaintiff,  and  the  conditions  were  fully  undei-stood  by  him, 
and  this  receipt  having  been  read  over  to  him,  was  then  signed 
and  the  cheque  accepted  in  full  of  all  further  claim  on  the 
company. 

These  statements  are  certainly  sufficiently  conflicting  and 
glaringly  contradictory,  and  if  they  were  not  outside  of  them 
other  evidence  and  criteria  to  guide  one,  i*j  would  be  difficuit 
to  arrive  at  a  satisfactory  determination  of  the  questions  in- 
volved in  these  proceedings.  On  this  matter  of  a  settlement 
of  the  claim  for  the  insurance  on  the  Water  street  property, 
I  find  that  Vincent  Goss,  the  son  of  the  plaintiff  and  a  witness 
whose  evidence  was  given  clearly  and  mnch  more  intelligently 
than  the  plaintiff's,  deposed  that  he  called  on   Mr.  Heaton 
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about  the  Wdter  street  insurance  and  inquired  if  the  amount 
would  be  paid :  the  agent  answered  it  would  not  as  the  land- 
lord's solicitor  had  notified  the  company  not  to  pay  Goss ;  he 
asked  witness  if  he  could  produce  the  lease,  and  if  so,  he  would 
be  paid ;  the  witness  informed  him  it  was  burnt,  thereupon  the 
agent  asked  if  witness  could  procure  the  copy,  but  was  told 
that  Mr.  Grieve  had  had  it  but  it  was  also  lost  in  the  fire.  The 
witness  and  his  fatlier  obtained  from  Mr.  Horwood  copies  of 
leases  of  other  and  adjoining  tenants  of  the  same  estate.  In 
their  covenants  and  conditions  they  corresponded  with  those 
contained  in  the  lease  held  by  the  plaintiff.  But  they  must 
have  been  regarded  as  unsatisfactory,  as  the  company  remained 
unaltered  in  its  determination  to  ignore  the  claim  of  the  plain- 
tiff to  the  $600  effected  on  the  Water  street  house. 

Under  these  facts  and  circumstances  and  upon  this  data  the 
plaintiff  rested  his  claim  ;  and  the  defendant's  counsel  contend- 
ed that,  under  the  facts  and  the  pleadings,  the  defendants  were 
entitled  to  judgment  because  of  the  conclusiveness  of  Heaton's 
evidence  and  the  absence  of  any  replication  in  the  pleadings 
that  the  defendant  company  dealt  fraudulently  with  the  plain- 
tiff in  relation  to  the  arrangement  and  receipt. 

Now,  all  of  the  substantial  grounds  are  sufficiently  defined 
in  the  abstract  of  the  evidence  here  given,  and  I  think  it  is 
manifest  that  a  gross  misundersUmding  arose  between  the 
parties  in  the  first  place  about  the  leasehold  interest.  The  de- 
fendant company  certainly  had  not  been  in  possession  of  the 
information  they  now  possess  of  the  substantial  and  unques- 
tionable leasehold  interest  held  by  the  assured  in  the  property. 
If  they  had  that  knowledge  at  the  time  of  Heaton's  settlement 
with  him  we  should  have  heard  nothing  of  this  litigation.  It 
is  true  it  was  the  duty  of  the  assured  to  supply  the  necessary 
information  in  support  of  his  claim ;  but  under  the  existing 
circumstances  it  may  be  considered  tliat  from  his  own  assur- 
ance and  sworn  sUiteraent  and  that  of  his  son,  and  in  view  of 
the  terms  of  Horwood'c  notice  informing  the  company  of  the 
relations  of  lessors  and  lessee  existing  between  the  landlords 
and  the  plaintiff,  sufficient  assurance  of  an  interest  was  given 
to  call  for  fuller  inquiry  and  more  consideration  on  the  part  of 
the  company  before  arbitrarily  rejecting  the  claim  and  con- 
cluding the  compromise  now  impugned. 

To  terminate,  then,  this  rather  prolonged  inquiry  into  the 
circumstances  connected  with  this  compromise  and  the  effect 
of  the  receipt  given  by  the  plaintiff,  it  will  be  sufficient  to  state 
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that  in  law  a  receipt  iu  full  for  a  debt  is  only  evidence  of  pay- 
ment, and  pleading  it  does  not  call  for  a  special  replication ; 
issue  may  be  joined  on  it  and  the  merits  or  circumstances  gone 
into  in  evidence.  I  do  not  think  the  plaintiff  was  estopped  by 
this  receipt,  and  might  show,  as  be  bos  shewn,  the  circun*- 
stances  under  which  it  was  given.  As  observed  by  Holroyd.  J., 
in  the  case  of  Lampton  vs.  Cake,  o  B.  d'  Afn,  p,  611 : — ''  The 
plaintiff  is  entitled  to  judgment  unless  he  is  estopped  either  by 
the  deed  of  relciise  or  by  the  receipt  endorsed  on  it  As  to 
the  latter,  it  is  sufficient  to  observe  that,  not  being  under  seal 
it  cannot  amount  to  an  estoppel,  but  can  only  be  evidence  for 
the  jury,  capjible  of  being  rebutted  by  other  circumstance)  in 
the  case.  *  *  Estoppels  are  odious  in  the  law,  and,  being 
so,  they  ought  not  to  be  allowed  unless  they  are  very  plainly 
and  clearly  made  out.*' 

Xor  can  we  regard  this  alleged  settlement  and  final  discharge 
of  the  claim  for  this  special  amount  as  conclusive  and  sufficient 
in  law  to  prevent  the  question  being  re-opened  Has  the  case 
of  this  assumed  Ixir  to  any  claim  on  foot  of  the  policy  on  the 
Water  street  property  been  plainly  and  clearly  made  out  ?  On 
the  contrary,  I  regard  it  »is  being  surrounded  with  denials, 
doubts  and  conflicting  statements  and  assumptions.  It  is  diffi- 
cult to  see,  for  instance,  what  advantage  would  accrue  to  the 
plaintiff  in  accepting  S200  as  a  gratuity,  in  lieu  of  S600,  to 
cover  a  lona  Jule  claim  for  loss.  He  was  perfectly  certain  of 
tlio  extent  of  the  interest  he  had  in  the  W.iter  street  property, 
and  it  would  lie  unreasonable  to  suppose  he  would  surrender 
the  amount  payable  to  him  on  account  of  that  interest  under 
the  policy  for  a  smaller  sum  given  as  an  ex  gracia  payments 
However,  as  already  stated,  "  a  receipt  is  an  admission  only, 
and  the  geneml  rule  is  that  an  admission,  though  evidence 
against  the  person  who  made  it,  is  not  conclusive,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  con- 
dition."— Groves  vs.  Kai^y  3  B,  <k  Ad.,  S13 ;  Foster  vs.  Dairber, 
6  Ex.,  829;  Farrer  vs.  Hutchinson,  9  A.  <fc  £.,  6^1. 

In  the  case  of  Cesanni  vs.  Romans,  F.  it  F.,  p.  339,  where 
ari-eiii-s  of  salary  were  sued  for  and  never  indebted,  and  pay- 
ment pleaded,  the  plaintiff  admitted  she  had  signed  a  i*eceipt 
"  in  full,"  but  that  was  given  in  ignorance  that  it  contained  the 
words  *  in  full,"  it  was  held  not  conclusive,  and  subsequently  a 
verdict  was  given  in  favour  of  the  plaintiff. 

I  believe  there  was  a  gross  misunderstanding  here,  and  that 
the  plaintiff  took  it  for  granted  that  the  compromise  arrived  at 
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And  the  receipt  given  had  relation  entirely  to  the  indemnity  he 
claimed  for  the  loss  sustained  under  the  policy  (alleged  to  have 
lapsed)  he  had  effected  on  the  Gower  street  property.  In  his 
mind  there  was  no  question  about  the  ultimate  payment  of  the 
^600  on  his  Water  street  property 

Under  the  facts  and  all  the  circumstances,  I  must  find  in 
favour  of  the  plaintiff;  giving  the  defendant  company  credit 
for  the  so-called  gratuity  of  $200  there  would  be  $400  still 
<)wing  the  plaintiff*  on  account  of  the  insurance  effected  on  the 
dwelling-house  and  shop,  and  for  which  amount  ($400)  judg- 
ment will  be  entered. 

Mr,  Scott,  Q,  G,  for  plaintiff". 

Mr,  Morison  for  defendant. 


BRANSFIELD  v.  BEATTY. 
1894,  April    Hon.  Mr.  Justice  Lnir^E. 

'Trespass — Right  of  grantee  to  waters  abutting  on  land  under  a  mining  grant — Potoer 
of  Croicn  to  grant  exclusive  rights  to  the  public  vxUers — Imperial  Statutes 
•  hearing  on  same. 

The  plaintiff  erected  a  building  on  the  shore  and  over  the  public  waters  abutting 
on  and  near  land  held  by  the  defendant  from  the  Crown  under  a  mining  grant. 
The  defendant  notified  the  plaintiff  to  remove  the  building,  and  subsequently, 
by  their  servants,  tore  down  and  removed  the  same.  In  an  action  by  the 
plaintiff  for  damages  the  defense  set  up  was  that  by  virtue  of  a  mining  grant 

,  held  by  defendant  the  projierty  abutting  on  the  waters  over  which  the  erection 
had  bean  placed  was  their  sole  and  exclusive  property  and  that  the  plaintiff 
was  a  tresjtasser. 

The  Court  was  of  opinion  that  the  defendants  were  liable  for  the  loss  and  damage 
sustained  by  the  plaintiff  by  the  pulling  down  ;  that  the  title  set  up  to  the 
public  waters  was  untenable  and  in  contravention  of  Imperial  Acts  relative  to 
the  occupation  of  our  coasts  for  fishery  purposes.  The  granting  by  the  Crown 
of  such  excessive  right  would  be  contrary  to  public  policy  and  in  derogation  of 
public  rights  secured  by  Statute.  The  shores  and  navigable  waters  of  our 
harbors  cannot  be  alienated  ;  such  a  grant  would  be  ultra  vires. 

The  summons  and  statement  of  claim  upon  which  these  pro- 
Kieedings  rest  were  issued  by  the  commissioner  at  Little  Bay  on 
the  16th  day  of  last  August,  returnable  before  this  court  at  its 
ensuing  sittings  on  circuit  at  that  place. 
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The  proceedings  were  in  the  form  of  an  action  of  trespass^ 
the  plaintiff  thereby  claiming  damages  to  the  amount  of  $800 
by  reason  of  the  defendants  having,  on  the  3rd  day  of  the  pre- 
ceding month  of  July,  broken  into,  pulled  down,  removed  and 
destroyed  a  wooden  structure  or  building,  erected  and  com* 
pleted  by  the  plaintiff  on  the  26th  day  of  the  previous  month 
of  June  This  building  had  from  thiit  time  up  to  the  com- 
mittal of  the  wrongs  complained  of  been  used  as  a  store  or 
shop  and  dwelling  by  the  plaintiff. 

The  case  was  pailially  heard  before  me  without  a  jury  at 
Little  Bay,  and,  at  the  instance  of  the  parties,  further  evidence 
was  taken  at  Filley's  Island  and  a  complete  and  satisfactory 
view  had  of  the  locus  or  the  site  on  which  the  building  had 
been  erected  and  of  the  environments  thereof. 

It  would  appear  from  the  CNidence  that  plaintiff  was  a  trader 
or  dealer  carrying  on  a  small  cash  and  barter  business  along  the 
coast  and  between  the  diffeieut  harbors  and  settlements  in  the 
vicinity  of  Pilley's  Island 

The  defendant  (Beatty)  is  the  agent  and  superintendent  of 
the  (lefenilant  company,  who  are  the  proprietors  of  extensive 
mining  rights,  particularly  at  Filley's  Island,  where  important 
mining  operations  are  being  extensively  prosecuted  by  them. 

The  plaintiff,  having  informed  Mr.  Bejitty  of  his  desire  and 
intention  to  establish  himself  in  the  locality  to  carry  on  a  small 
business  in  groceries  and  other  g<xxls,  inquired  of  defendant  if 
there  would  be  any  objection  on  the  part  of  the  company  to  his 
building  a  small  store  on  or  near  the  particular  place  selected 
by  him  for  that  purpose  abutting  on  the  waters  of  the  harbor. 
It  would  then  appear  that  fix)m  the  convei^ition  thus  had  the 
plaintifl  was  led  to  believe  that  no  substantial  objection  existed 
to  his  undertaking,  and  early  in  the  month  of  June  he  com- 
menced and  completed  the  intended  structure. 

The  sjKjt  or  place  so  indicated  was  situate  on  noith  side  and 
in  a  curve  or  bend  of  the  shore  of  Siiltwater  Pond,  which  forms 
the  harbor  of  Filley's  Island  Here  he  (plaintiff)  drove  and 
sunk  a  numljcr  of  piles  in  the  laudwash  or  shore  extending 
into  the  harbor,  and  about  five  or  six  feet  from  the  waterside 
of  a  main  road  leading  from  the  mining  establishments  by  and 
apast  this  cur^'e  These  piles,  it  was  stated  on  evidence,  were 
continued  out  into  the  harljor  beyond  low  water,  and  upon  them 
his  building  was  constructed. 

The  beams  or  sills  were  stated  to  be  thirteen  feet  long,  ex- 
tendi ug  over  the  piles  from  the  line  of  shore  abutting  the  road 
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referred  to.  The  height  of  the  store  from  the  sills  to  the  wall 
plate  on  one  side  was  to  be  about  eight  f(5ftt.  This  small  struc- 
ture stood  about  five  feet  from  the  side  of  the  road,  and  was 
reached  by  a  platform  extending  therefrom  to  the  door  way. 

The  waters  of  the  harbor,  or  "  Saltwater  Pond,"  at  times 
flowed  up  to  the  embankment,  the  outer  piles  being,  as  alleged, 
outside  of  low  water  mark  This  building  being  conipleted, 
plaintiff'  occupied  and  carried  on  his  business  in  it  on  or  before 
the  28th  of  June,  and  shortly  after  received  a  notice  from  the 
defendant  requiring  him  to  proceed  no  further  with  his  work 
and  to  remove  the  building  from  the  locality  in  which  it  stood. 
That  no  grounds  were  given  or  cause  assigned  for  this  required 
removal,  and  shortly  after,  for  the  purposes  of  his  business,  he 
visited  Tilt  Cove,  and  on  his  return  found  that,  by  defendant 
Beatty*s  orders  and  under  his  personal  supervision,  the  build- 
ing, piles  and  platform  were  torn  down  and  removed.  The 
plaintiff  deposed  that  he  had  in  the  store  at  the  time  of  its 
demolition  and  removal  about  $120  worth  of  goods,  and  of 
these  there  had  been  saved  articles  of  the  value  of  825.  Plain- 
tiff' on  leaving  for  Tilt  Cove  left  his  son,  aged  about  sixteen 
years,  in  charge  of  his  shop  and  place. 

The  plaintiff  also  deposed  that  it  was  by  his  own  labour  and 
his  son's  and  that  of  a  handy  man  the  building  was  erected; 
that  the  materials  composing  the  building  were  rendered  use- 
less and  of  no  value  to  him  by  reason  of  the  manner  in  which 
it  had  been  torn  down  and  demolished.  In  his  evidence  he 
gives  an  approximate  value  of  these  materials,  and  states  that 
from  that  time  up  to  the  time  of  trial  he  had  been  unable  to 
carry  on  any  trade  or  business  in  that  place,  but  had  continued 
a  small  barter  business  on  the  same  coast. 

The  defendant  admitted  the  tearing  down  and  removal  of 
these  articles,  but  stated  that  the  materials  of  which  they  were 
constructed  were  left  on  the  road  side  for  plaintifT ;  also,  that 
the  few  articles  composing  the  stock  in  trade  of  the  plaintiff 
were  of  very  little  value  and  were  not  lost  to  him  or  carried 
away  by  the  defendant,  but  left  on  the  road  to  be  taken  away 
by  plaintifl^'s  son  if  he  were  desirous  of  saving  them ;  but  it 
was  stated  that  notwithstanding  this  he  declined  doing  so,  and 
that  they  were  there  uninjured  and  intact. 

The  defence  mainly  rested  on  the  grounds  that  plaintiff,  with- 
out permission  or  leave  expressed  or  implied  from  the  defen- 
dants, or  by  any  shadow  of  right,  had  trespassed  on  the  lands 
Jit  the  place  indicated,  and  before  doing  so  was  made  aware  by 
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the  defendant  (Beatty(  of  ihe  rights  of  the  defendant  company 
in  the  premises  It  whs  cluinied  by  them  that  by  virtue  and 
force  of  the  terms  of  the  grants  and  leases  obtained  and  held 
by  them  and  their  predecessors  in  title  from  the  Crown,  or 
the  government  of  this  Island,  that  the  lands  of  that  part  of 
Pilley's  Island  and  the  land  and  the  waters  of  Salt  Pond  form- 
ing the  harbor  and  the  shores  enclosing  it,  became  the  sole  and 
exclusive  property  of  the  defendant  company.  In  support  of 
this  position  was  subsequently  received  in  evidence  a  mining 
grant  purporting  to  have  been  issued  under  the  great  seal  of 
this  Island  to  the  members  of  the  defendant  company  on  the 
20th  day  of  December,  1888.  Under  this  document,  as  stated,, 
it  is  clttimed  that  the  lands,  shores  and  (public)  watei-s  in  ques- 
tion vested  in  and  beaime  the  sole  and  exclusive  property  of 
the  defendant  company. 

The  evidence  on  the  part  of  the  defence  was  only  recently 
closed,  it  having  been  considered  necessary  to  obtain  further 
testimony  in  relation  to  the  exact  boundaries  of  the  property 
of  the  company,  and  to  locate  with  precision  the  place  on  which 
they  alleged  the  trespass  to  have  been  committed. 

This  having  closed  the  evidence  of  both  sides,  I  heard  coun- 
sel, in  argument,  fully  upon  the  questions  and  all  the  conten- 
tions relative  to  the  manner  in  which  plaintiff  entered  into 
possession,  erected  his  building,  was  deprived  of  its  use,  and 
expelled  from  the  place  so  occupied  by  him. 

And  then  in  view  of  the  importance  of  the  questions  raised 
in  the  claim  of  title  by  defendant  Company,  under  their  grants, 
and  the  interests,  public  and  private,  involved  in  the  adjudica- 
tion to  be  made  thereon,  and  as  it  appeared  that  tlie  judgment 
so  rendered  would  form  the  subject  of  appeal,  it  was  agreed  be- 
tween counsel,  with  my  approval,  that  I  would  here  finally  as- 
certain and  assess  the  amount  of  the  damages  suffered  by  the 
plaintiff  on  the  occasion  complained  of ;  and  that  the  greater 
and  more  important  question  of  the  validity,  force  and  effect  of 
the  grants  and  documentary  evidence  relied  on  by  the  defendant 
company  should,  under  order  of  this  Court,  be  reserved  and  sub- 
mitted to  the  adjudication  of  the  Supreme  Court  at  a  special 
hearing  to  be  obtained  by  counsel  for  that  purpose. 

Whilst  approving  of  this  proposed  course  fo  procedure,  I 
cannot  allow  the  matter  to  pass  away  from  this  court  without 
recording  the  opinion  formed  at  the  close  of  the  defence,  and 
subsequently,  verbally  expressed  by  me  in  stating  the  conclu- 
sion at  which  I  had  arrived  upon  the  question  of  damages. 
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An  expression  of  opinion  at  such  a  time  luuy  appear  to  have 
been  somewhat  premature,  in  view  of  the  future  hearing  of  the 
matter  as  arninged  for ;  but  having  completed  the  evidence  and 
heard  the  arguments  of  counsel  upon  their  whole  case,  I  con- 
sidered it  timely  and  proper  to  state  that,  in  my  judgment,  it 
would  be  found  that  the  defence  resting  upon  the  title  claimed 
under  these  grants  to  an  exclusive  and  absolute  right  over  the 
shores  and  waters  in  question  would  be  found  untenable.  I 
should,  under  the  circumstances,  regard  any  such  claim  or  title 
as  being  directly  opposed  to  and  in  contravention  of  the  provi- 
sions of  certain  well-known  Imperial  Acts  relative  to  the  use- 
and  occupation  of  the  coasta  of  this  island  for  the  general  pur- 
poses of  our  fisheries.  These  statutable  provisions  are  express 
and  unqualified  in  their  terms,  and  clearly  prescribe  the  ex- 
tent and  nature  of  the  claims  that  may  be  acquired  on  that 
part  of  the  public  domain. 

The  meaning  and  application  of  the  terms  of  these  statutes 
have  also  on  several  occasions  been  submitted  to  the  considera- 
tion of  the  Supreme  Court  of  this  Colony,  as  will  be  found  on 
reference  to  our  early  law  reports.  It  will  be  found  on  refer- 
ence to  the  reported  cases  of  those  times  that,  under  the  rulings 
and  decisions  of  the  court  on  this  subject,  no  such  claim  or 
right  as  the  present  was  recognized.  The  granting  of  it  would 
also  be  regarded  as  contrary  to  public  policy  and  in  derogation 
of  the  rights  secured  by  statute  to  those  of  the  public  imme- 
diately engaged  in  the  prosecution  of  our  fisheries.  The  exer- 
cise of  these  rights  of  fishery  and  the  use  of  portions  of  our 
sea-board  therefor  need  not  conflict  with  the  use  of  our  public 
lands  for  the  prosecution  of  mining  and  other  great  industries. 
It  will  also  be  found  that  the  shores  and  navigable  waters  of 
our  harbors  cannot  be  alienated  in  the  manner  and  under  the 
conditions  contended  for.  Assuming  this  to  be  the  principle 
to  be  observed  and  regulating  the  granting  of  titles  to  such 
lands,  it  may  reasonably  be  concluded  that  the  grant  of  such  a 
title  by  the  executive  government,  unauthorized  by  legislative 
enactment,  would  be  ultra  vires. 

However,  further  comment  is  unnecessary  in  relation  to  this 
part  of  the  case.  The  parties,  after  submitting  their  conten- 
tions thereon  to  the  consideration  of  the  Supreme  Court,  will 
have  from  that  body  a  full  and  well-considered  judgment,  de- 
termining and  settling,  so  far,  the  issues  raised  in  this  pro- 
ceeding. 

Aside  then  from  the  points  so  reserved,  we  must  express 
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regret  that  defendants  did  not  have  recourse  to  their  remedy 
at  law  for  the  removal  of  the  building  and  assertion  of  their 
alleged  title,  instead  of  violently  and  summarily  demolishing 
the  structure  and  ejecting  the  plaintifT  in  the  manner  and 
under  the  circumstances  deposed  to. 

The  pulling  down  of  an  erection  by  a  party  who  has  the 
right  to  the  place  on  which  it  stood,  and  who  has  been  unlaw- 
fully interfered  with  in  the  exercise  of  his  right  by  such  erec- 
tion, has,  in  several  ctises,  been  held  justifiable, — ^see  Jairus  t?s. 
Hayward,  5  Rep, ;  Mason  va.  Ccrsar,  2  Mod.,  65  ;  Arlett  vs.  Elles, 
7  R  &  C. ;  Penny  vs.  Fitzhowc,  8  A,  <t  £ ,  p.  77 J^  But  where 
a  building  is  occupied  by  the  party  alleged  to  be  trespassing,  it 
is  obvious  the  act  done  may  be  calculated  in  the  highest  degree 
to  excite  violence  and  a  breach  of  the  peace,  and  the  law  will 
not  permit  any  person  to  pursue  his  remedy  at  such  risks. 

We  have,  moreover,  in  this  coneection  to  consider  the  state- 
ment frequently  deposed  to  at  the  trial  and  not  wholly  rebutted 
by  the  explanatory  evidence  on  the  part  of  the  defendants,  entry 
was  made  with  the  knowledge  and  apparent  assent  of  defen- 
dants, and  that,  at  the  time  of  the  demolition,  plain tifTs  son, 
for  his  own  safety,  was  obliged  to  abandon  the  house 

The  defendants,  relying  on  the  strength  of  their  title  and 
claim  to  and  over  the  place  or  site  upon  which  the  erections 
stood,  regarded  the  plaintiff*  as  a  mere  trespasser  aib  initio,  and, 
after  notifying  him  of  their  intention  to  remove  the  structure, 
they  forcibly  entered  upon  the  place  and  pulled  down  and  de- 
molished the  building  and  erections  of  the  plaintiff,  who  was 
consequently  obliged  to  abandon  them  and  the  materials  used 
in  constructing  them. 

From  the  evidence  I  must  find  in  favour  of  the  plaintiff"; 
and  as  to  the  question  of  damages,  from  the  evidence  particu- 
larising his  losses,  I  consider  he  has  been  directly  and  substan- 
tially damaged  by  the  acts  of  the  defendants  in  the  premises 
to  the  extent  of  two  hundred  and  thirty  dollars,  and  that  he 
will  be  entitled  to  have  judgment  entered  accordingly. 

Mr,  Emerson,  Q,  C,  for  plaintiff". 

Mr,  Eorwood  and  Mr.  Morison  for  defendants. 
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1894,  May.    Hon.  Sir  F.  B.  T  Carter,  C.  J. 

Shipping— BUI  of  Lading — Shipovmer^a  liability  where  property  is  destroyed  after 

landing  but  he/ore  taken  atoay — Condition  as  to  taking  aioay— General 

usage  and  port  custom. 

By  a  bill  of  lading,  made  in  the  DomiDlou  of  Canada,  certain  goods  were  to  be 
carried  to  the  port  of  St,  John's,  in  Newfoundland.  The  instrument  con- 
tained, in  addition  to  a  long  list  of  excepted  ri^ks,  the  following  conditions  :— 
(a).  "That  the  carrier  should  not  be  liable  for  any  loss  or  damage  from  fire 
from  any  cause  and  wheresoever  occurring  "  ;  (5).  "  After  discharge  the  goods 
should  be  at  the  risk  of  the  consignee'* ;  (c;.  "The  goods  were  to  be  taken 
from  alongside  by  the  consignee  immediately  the  vessel  was  discharged."  In 
an  action  by  the  consignee  against  the  shipowner  for  the  value  of  the  goods,  it 
appeared  that  the  goods  were  landed  and  stored  and  destroyed  by  fire  on  the 
day  after  they  were  so  landed  and  stored.  The  defendants  set  up  as  a  defence 
the  conditions  and  exceptions  in  their  bill  of  lading  set  forth,  and  that  the 
destruction  of  the  goods  was  from  causes  beyond  their  control.  The  jury  found 
for  the  plaintiff:  (1).  That  the  plaintiff  had  not  sufficient  time  to  remove  the 
goo<ls ;  (2).  Tnat  he  used  due  dilligence ;  (3).  That  the  landing  was  for  the 
convenience  of  both  parties.  On  a  motion  by  defendant  the  verdict  of  the 
jury  was  set  aside  and  it  was— 

Held— That  the  ^shipowner's  obligation  was  performed  by  a  delivery  at  the  usual 
wharf.  The  shipowner  is  not  bound  to  give  the  consignee  notice  of  arrival  and 
readiness  to  discharge,  or  a  reasonable  time  to  take  the  goods  from  the  ship's 
tackles,  the  consignee  is  bound  to  take  the  goods  as  thoy  are  passeil  out  of  the 
ship. 

Tms  action  was  tried  before  Mr.  Justice  Little  and  a  special 
jury,  and  was  brought  to  recover  the  value  of  one  hundred  and 
fifty  barrels  of  flour,  which  was  landed  from  the  steamship 
B&navista,  of  the  defendants,  and  shortly  afterwards  destroyed 
by  the  fire  of  the  8th  July,  1892,  which  devastated  this  town 
^f  St.  John's. 

By  the  statement  of  claim  it  appears  the  goods  were,  in 
June,  1892,  shipped  by  a  through  bill  of  lading  on  the  Grand 
Trunk  Railway  of  Canada  to  be  transferred  to  the  defendant's 
8.  s.  Bonavista,  then  lying  at  Montreal,  in  the  Dominion  of 
•Canada,  and  were  so  shipped,  to  be  delivered  to  the  order  of 
Blaney,  Brown  &  Co.,  or  assigns,  at  the  port  of  St.  John's,  upon 
payment  of  freight  immediately  upon  discharge  of  the  property. 
The  material  clauses  of  the  bill  of  lading  are  professed  to  be 
set  out  in  the  statement  of  claim,  but,  as  the  only  question  is 
its  to  the  liability,  if  any,  of  the  defendants  after  the  landing  of 
the  goods.  I  shall  confine  myself  to  such  parts,  or  any  omitted 
from  this  document,  which  appear  to  have  a  material  bearing 
d1 
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on  the  substantial  issue  between  the  parties.  It  was  mutually 
agreed,  among  other  causes  of  damage,  that  the  carrier  should 
not  be  liable  for  any  loss  or  damage  "  by  fire  from  any  cause 
and  wheresoever  occurring,"  that  the  ship  might  commence 
discharging  immediately  on  arrival  and  dischai-ge  continuously, 
the  collector  of  the  port  being  thereby  authorized  to  grant  a 
general  order  for  discharge  immediately  on  arrival,  and,  after 
discharge,  the  goods  should  be  at  the  risk  of  the  consignee,  and 
if  not  taken  by  him  within  such  time  as  is  provided  by  the 
regulations  of  the  port  of  discharge,  might  be  stored  by  the 
carrier  at  the  expense  and  risk  of  their  owners.  This  contract 
was  to  be  governed,  so  far  as  regards  the  responsibility  of  the 
trans-oceanic  steamer  and  her  owners,  by  British  law.  Clause 
ten.  which  is  omitted  in  the  statement  of  claim,  is  as  follows : 
"  The  property  covered  by  this  bill  of  lading  is  subject  to  all 
the  conditions  expressed  on  local  bills  of  lading  used  by  the 
steamship  or  steamship  companies  carrying  this  property  at 
time  of  shipment" ;  and,  finally,  in  accepting  this  bill  of  lading 
all  the  parties  interested,  naming  them,  agreed  to  be  bound 
by  all  of  its  stipulations,  exceptions  and  conditions,  whether 
written  or  printed,  as  fully  as  if  signed  by  the  respective 
parties.  ""In  witness  whereof  the  agent  signing  on  behalf  of 
the  said  rail  carriers  and  of  the  said  steamer  or  steamship  com- 
pany, severally,  and  not  jointly,  hath  aflBrmed  to  two  bills  of 
lading  all  of  this  tenor  and  date,  one  of  which  bills  being  ac- 
complished and  given  up  to  the  carrier,  the  other  to  stand  void. 
Dated  at  Montreal,  the  27th  June,  18i)2."   Signed  by  the  agent. 

The  plaintiffs  alleged  the  sailing  of  the  steamship  in  July, 
1892 ;  that  the  defendants  were  not  prevented  by  any  of  the 
causes  or  accidents  excepted  in  the  bill  of  lading  from  deliver- 
ing the  said  goods  to  the  plaintiff*;  that  they  were  and  are  still 
detained,  and  claimed  $1,200. 

The  above  bill  of  lading  was  put  in  evidence,  as  also  a  copy 
unfilled  of  that  referred  to  in  clause  ten,  by  which  the  goods 
assumed  to  be  marked  in  the  margin  are  to  be  delivered  from 
the  ship's  deck  (when  the  ship's  responsibility  shall  cease),  but 
it  was  mutually  agreed  that  the  ship  or  owners  should  not  be 
responsible  for  the  said  goods  after  delivering  at  the  first-named 
port  (St.  John's),  and  among  the  exceptions  to  ship's  liability  is 
*'  Fire  at  sea  or  on  shore  at  any  time  or  in  any  place."  It  was 
also  stipulated  that  the  goods  were  to  be  taken  from  alongside 
by  the  consignee  immediately  the  vessel  was  ready  to  disclmrge, 
ur  otherwise  they  would  be  landed  and  stored  at  the  expense  of 
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the  consignee  and  at  his  risk  of  "fire,  loss  or  injury";  also,  "no 
damage  that  can  be  insured  against  will  be  paid  for,  nor  will 
any  claim  whatever  be  admitted  unless  made  before  the  good» 
are  removed";  also,  "goods  at  risk  of  consignees  from  ship's 
tivckles,"  and  freight,  if  payable  by  consignee  on  arrival  of  goods* 
at  place  of  destination,  to  be  made  in  exchange  for  bills  of  lading 
or  delivery  orders  without  discount  or  abatement;  and  that,  in 
accepting  this  bill  of  lading,  the  shippers  or  other  agents  of  the 
owner  of  the  property  ctirried  expressly  accept  and  agree  to  all 
its  stipulations  and  exceptions  and  corrections,  whether  written 
or  printed. 

The  defendants  by  their  pleading  in  defence  relied  upon  the 
conditions  and  exceptions  in  the  bills  of  lading  as  set  forth  \. 
that  the  steamship  Bonavista  arrived  at  St.  John's  on  or  about 
the  7th  July,  1892 ;  that  the  goods  were  discharged  at  the 
customary  place  and  without  delay,  and  were  not  taken  from 
alongside  by  the  consignees  (the  plaintiffs)  immediately  the 
said  vessel  was  ready  to  discharge ;  but  thei*ein  the  plaintiffs 
delayed  and  made  default,  and  the  goods  were  landed  and 
stored  at  a  wharf  depot  or  landing  by  the  defendant  at  the 
expense  of  the  consignees  (the  owners)  and  at  their  risk  of  tire,, 
loss  or  injury,  and  were  at  their  risk  from  the  ship's  tackles 
and  after  discharge,  and  after  and  while  they  had  been  so 
lauded  and  stored,  that  before  the  plaintiffs  removed  the  said 
goods  they  were  totally  destroyed  by  fire  on  the  8th  and  9th 
July,  1892,  and  averred  that  their  destruction  was  by  causes 
beyond  the  control  of  the  defendants,  and  that  tb.e  damage  and 
loss  could  have  been  insured  against. 

The  judge  declined  to  non-suit  and  submitted  questions  ta 
the  jury  for  their  special  finding  on  the  facts,  reserving  all 
questions  arising  upon  these  and  the  construction  and  applica- 
tion of  the  terms  of  the  bill  of  lading  for  the  consideration  of 
court.  The  jury,  in  answer  to  question,  (1),  found  the  plaintiff 
bad  not  sufficient  time  for  the  removal  of  the  goods  from  the 
time  of  their  discharge  up  to  the  loss  by  fire ;  (2),  that  the 
plaintiff  used  due  diligence  in  endeavouring  to  take  delivery  of 
the  goods ;  (3),  that  the  landing  of  the  goods  to  the  shed  was 
for  the  convenience  of  both  parties ;  (4),  that  none  of  the  goods 
were  taken  or  removed  by  plaintiff;  (5),  the  amount  of  loss,. 
$855,  for  which  the  verdict  was  entered,  subject  as  aforesaid. 

Notices  of  motion  were  given  on  behalf  of  both  parties,  for 
the  plaintiff's,  to  have  judgment  entered  for  them ;  and  for  the 
defendants,  judgment  for  them  or  non-suit  or  new  trial,  upoa 
which  counsel  were  heard. 
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This  is  one  of  tlie  many  actions  arising  out  of  the  great  fire 
of  July,  1892,  brought  before  this  court  for  adjudiciition,  and 
is  important,  as  we  are  informed  tlmt  there  are  other  parties 
interested  to  a  large  amount,  whose  property  under  like  cir- 
cumstances was  destroyed  by  the  same  calamity.  The  s.  s. 
Bonavista  was  one  of  a  line  of  steamers  trading  between  ports 
in  the  Dominion  of  Canada  and  this  colony,  and  had  only  just 
accomplished  her  unloading  latci  in  the  afternoon  of  the  8th 
July,  1892,  when  the  fire  occurred  The  part  aiigo  in  ques- 
tion, viz,  150  barrels  of  flour,  of  the  bill  of  lading  for  which 
the  plaintifi's  were  assignees,  is  admitted  to  have  been  shipped 
on  board  and  duly  landed  at  St.  John's,  its  destination  ;  and  the 
substantial  question  is,  at  whose  risk  and  loss  this  property 
was  when  so  destroyed,  having  regard  to  the  contract  between 
the  parties  and  the  surrounding  circumstances.  The  contract 
is  contained  in  the  bill  of  lading  produced  in  evidence  at  the 
trial,  the  material  clauses  of  which,  as  regards  this  action,  are 
before  set  out,  and  the  plaintifl's  contend  that  by  the  terms  of 
it,  the  circumstances  and  the  findings  of  the  jury  he  is  entitled 
to  have  judgment  entered  in  his  favor,  while  the  defendants  on 
the  other  hand  contend  that  their  liability  as  shipowners  ceased 
on  the  landing  of  the  goods,  which  was  accomplished  in  accor- 
dance with  the  conditions  of  the  contract ;  also  from  the  ex- 
ceptions in  it,  and  notwithstanding  the  findings  of  the  jury 
from  the  evidence  given  at  the  trial,  judgment  should  be  enter- 
ed for  them. 

The  points  chiefly  relied  upon  for  the  plaintiff  were  that  the 
goods  were  prematurely  landed ;  that  a  reasonable  time  should 
have  been  allowed  for  the  consignee  to  take  them  from  the 
ship's  tackles  alongside;  that  it  was  unlawful  to  land  them 
without  a  permit  from  the  Customs ;  and  that  they  should  have 
been  so  placed  that  the  carman  of  plaintiff  could  have  got  them 
on  request.  Despatch  in  unloading  is  of  much  importance  to 
line  ships  regularly  trading  between  certain  ports,  such  as  was 
the  Bonavista,  and  these  bills  of  lading  and  arrangements  would 
appear  to  have  been  made  with  a  view  to  that  ohject,  of  which 
consignees  generally  are  informed  and  prepare  themselves  ac- 
cordingly to  receive  their  consignments.  In  this  case  the  plain- 
tiff had,  as  he  said,  transacted  a  large  amount  of  business  with 
those  ships,  and  was  well  aware  of  the  routine  of  the  unloading 
after  arrival.  On  this  occasion  the  ship  arrived  at  seven  a.  m. 
Thursday,  7th  July,  and  continued  discharging  from  nine  a.  m. 
tintil  midnight,  and  it  was  not  until  next  day,  about  eleven  or 
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twelve  o'clock,  when  he  sent  his  clerk  for  the  first  load,  that  he 
was  in  a  position  to  take  the  goods.  The  through  bill  of  ladings 
which  includes  land  and  sea  carriage,  provides,  as  between  the 
parties  themselves,  arrangement  with  the  oSicei's  of  Customs 
to  discharge  immediately  on  arrival,  and,  upon  discharge,  the 
goods  shall  be  at  the  risk  of  the  consignee ;  and  thus,  so  far 
from  the  discharge  being  unlawful,  we  may  assume  that  it  was 
done  with  the  sanction  of  the  Customs'  officials,  and  after  the 
discharge  they  might  be  stored  at  the  risk  and  expense  of  the 
owners.  The  freight  and  expenses  were  paid  without  demur, 
and  the  delivery  order  received.  The  carman  of  the  plaintiff's 
store-keeper,  Bennett,  stated  that  he  went  to  the  wharf  of  Har- 
vey &  Co.  about  ten  o'clock,  a.  m.,  on  the  8th  July,  where  the 
cargo  was  landed  as  was  usual  with  ships  of  the  line  and  as 
such  known  to  the  plaintiffs ;  gave  the  permit  to  the  checker, 
whose  name  he  did  not  know ;  asked  for  the  flour,  and,  not 
finding  it,  took  loads  of  other  goods  of  and  for  the  plaintiff; 
was,  in  the  coui-se  of  the  day,  two  or  three  times  in  the  shed 
or  store  looking  for  the  flour,  and  continued  carting  up  to  about 
5.25  p.  m.,  when  he  took  the  last  load,  and  then  had  a  look  in 
for  the  flour  but  did  not  see  it.  It  does  not  appear  that  he  or 
any  other  person  for  the  plaintiff  spoke  to  any  person  con- 
nected with  Harvey  &  Co.  about  the  flour  throughout  the  day, 
and  he  continued  hauling  for  the  plaintiff,  taking,  as  was  usual 
with  him,  ten  loiids  a  day.  The  tire,  which  subsequently  des- 
troyed the  wharf  and  premises  of  Harvey  &  Co.  and  the  goods, 
commenced  about  this  time.  There  was  no  evidence  of  port 
regulations  or  of  general  usage  or  custom  in  St.  John's  as  re- 
gards the  landing  of  cargoes  from  foreign  ports,  and,  as  to  this, 
generally  speaking,  the  shipowners'  obligation  is  performed  by 
a  delivery  at  the  ship's  side,  or,  at  most,  on  the  quay  or  wharf, 
and,  according  to  the  established  course  of  trade,  a  delivery  at 
the  usual  wharf  is  such  a  delivery  as  will  discharge  the  carrier, 
(Hyde  vs,  Trent,  Nav,  Co,,  5  T.  K,  397),  and  the  manner  of  the 
delivery  of  the  goods,  and  consequently  the  point  at  which  the 
responsibility  of  the  master  and  owners  will  cease  depends 
upon  the  custom  of  particular  places  and  the  usage  of  parti- 
cular trades,  and  the  special  terms. — Gather  on  Carriers,  ^53, 
467  ;  GcUliffe  vs.  Bourne,  4  Bing,  U.  C,  31^  ;  Petrochimo  vs.  Bott, 
L.  a.,  9  a  p.,  355. 

In  this  matter  the  wharf  for  landiug  cargoes  from  ships  of 
the  line  was  known  to  the  plaintifls,  as  well  as  the  mode  or 
usage  of  delivery  afterwards  upon  payment  of  freight,  when 
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to  be  imid  and  expenses;  and  it  is  not  pretended  there  was 
ignonince  with  regard  to  any  of  these ;  and  the  circumstance 
that  the  plaintiff  had  not  perused  the  through  bill  of  lading 
until  after  the  tire,  and  had  no  knowledge  of  the  contents  of 
the  ship's  bill  of  lading  incorporated  in  the  firet,  cannot,  I  ap- 
prehend, be  regarded  as  relieving  him  from  any  of  its  condi- 
tions and  stipulations  so  far  as  they  were  obligatory  upon  him, 
neither  is  it  pretended  that  the  arrival  of  the  ship  was  not 
known  to  the  plaintiff,  but  even  if  that  were  so,  it  could  not 
avail  him  as  the  ship  owners  were  not  bound  to  notify  him  of 
the  arrival  or  readiness  to  discharge. — Harman  vs,  Clarke,  J^  cap , 
159,  perlCockhim,  C.  J,,  3  R  &  F,  p.  17 J^  The  contention  that 
the  landing  was  premature  in  that  the  plaintiff  should  have 
had  a  reasonable  time  to  take  the  goods  from  the  ship's  tackles 
alongside  is  not  supported  under  the  contract,  the  meaning  of 
which  is  that  the  consignee  is  to  take  the  goods  as  they  are 
passed  out  of  the  ship  on  to  the  quay  or  into  lighters. — Fletcher 
vs  Gillespie,  3  Bing ,  635 ;  Kindale  vs  Levy,  2  F.  &  F,  44L  For 
besides  the  terms  of  the  bill  of  lading,  there  was  no  request  or 
preparation  made  therefore  or  otherwise  than  as  intended  for 
taking  from  the  shed  as  usual. 

The  expressed  stipulations  in  the  bill  of  lading,  which  is  the 
contract  between  the  parties,  are  binding  upon  each  party  if 
sufficient  to  cover  a  subject  of  contention  under  it  without  re- 
gard to  statutable  or  other  port  regulations  or  custom.  In 
Gatliffe  v.  Bowne,  7,  M.  &  G.,  865,  which  went  to  the  House  of 
Lords,  the  goods  were  to  be  delivered  to  Gatliffe  or  assigns  in 
Loudon ;  they  were  landed  at  the  usual  place  of  discharge,  no 
notice  was  given  to  consignees  and  they  were  not  there  to  re- 
ceive tlie  goods.  The  Siime  night  the  goods  were  destroyed  by 
tire.  Held  that  the  delivery  was  incomplete,  as  the  contract 
was  to  deliver  to  Gatliffe  and  not  on  the  wharf.  In  Fetroehinr 
V.  Bott,  supra,  by  the  bill  of  lading  the  goods  were  to  be  deliv- 
ered from  the  ship's  deck  when  the  ship's  responsibility  shall 
cease,  a  bale  was  missing  after  landing.  The  court  held  that 
the  moment  the  shipowner  had  cleaied  the  goods  from  the 
deck  he  ceased  to  be  responsible  in  any  way  for  them  although 
there  might  be  a  remedy  against  the  dock  company  upon  whose 
quay  the  goods  were  landed  according  to  usage,  or  some  other 
person,  and  with  the  present  case  the  evidence  shews  a  copy 
from  the  judge's  notes  appended,  there  was  no  further  inter- 
ference after  the  landing  of  those  connected  with  the  ship. 

In  More  v.  Harris,  45  L.  L,  P.  C,  55,  which  arose  upon  a 
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tthrough  bill  of  lading  with  the  Grand  Trunk  Riilway  of  Ca- 
nada, judgment  was  given  to  the  same  efifect.  The  latest  case 
I  can  find  is  Borroman  &  Co.  v.  Wilson  &  Co.,  Times  L.  B.,  4^6, 
/JS91)f  decided  on  a  special  case.  The  bill  of  lading  contained 
the  London  clause,  which  is  "  The  shipowners  shall  be  entitled 
to  land  these  goods  (520  bags  of  flour)  on  the  quay  of  the  docks 
where  the  steamer  discharges,  im.»iodiately  on  her  arrival,  and 
upon  the  goods  being  so  landed  the  shipowners  responsibility 
shall  cease."  On  the  morning  of  the  arrival  defendant's  brokers 
paid  the  freight  and  demanded  delivery  overside  into  barges 
which  were  in  attendance. 

The  defendant  refused  to  do  so  and  landed  on  quay,  and,  in 
•consequence,  the  charges  (the  subject  of  this  action)  had  to  be 
be  paid  the  dock  company.  The  court  held  that,  although  by 
the  custom  of  the  port  of  London  the  consignee  is  allowed 
twenty-four  hours  after  arrival  to  claim  delivery  over  ship's 
side,  yet  all  such  rights  were,  however,  subject  to  the  special 
agreement,  and  it  was  clear  the  plaintiffs  had  contracted  them- 
selves out  of  the  custom  as  they  might  also  out  of  statutory 
rights.  Besides  this  contention  of  the  defendants  of  their  right 
to  land  immediately,  and  non-ability  afterwards,  they  relied  on 
the  exceptions  in  the  contract  set  out  in  the  defence  as  regards 
loss  or  damage  by  fire,  or  where  the  loss  could  be  covered  by 
insurance  against  fire,  as  it  appears  that  insurance  could  have 
been  effected  upon  these  goods  in  the  course  of  transit  after 
the  landing.  I  do  not  think  there  has  been  any  default  shown 
its  against  the  shipowners  that  would  render  them  liable  for 
any  part  of  the  amount  claimed,  and  that,  as  all  the  circum- 
stances are  before  the  court,  I  must  hold  the  verdict  of  the 
jury  should  be  set  aside  and  judgment  entered  for  the  defen- 
dants. 

Afr.  Morison,  Q.  C,  for  plaintiffs. 

Sir  W.  V.  Whiteway  (Attorney  General),  Mr.  Johnson,  Q.  C, 
And  Mr.  Horwood,  for  defendants. 


826  HANN  v.  SULLIVAN. 

1894,  December,    Hon.  Mb.  Justice  Little. 

Trespass— Inier/erenef  with  fishery  prosecution — Bait  Act— Licenses  to  haul  herring 
granted  under,  interpretation  of. 

The  plaintilf,  who  was  a  fisherman  resident  at  Lanialine,  in  the  spring  of  1890 
obtained  from  the  authorities  at  that  place  a  license  to  haul  bait  tishes  to  be 
sold  to  French  fishermen  who  woold  come  to  the  Newfoundland  coast ;  finding 
that  there  was  no  demand  by  French  fishermen,  he  determined  to  load  his 
vessel  and  proceed  to  Halifax,  N.  S.  Whilst  in  the  act  of  loading  he  was  in- 
terfered with  by  the  defendant,  a  commissioner  appointed  under  the  Bait  Act, 
and  prevented  from  taking  bait  fishes  under  the  license  held  by  him,  for  expor- 
tation, or  under  any  license.  The  plaintifif  was  accordingly  compelled  to  lay 
up  his  vessel  and  lost  the  proceeds  of  his  venture.  In  an  action  by  the  plain- 
tiff for  damage5< — 

Held— The  defendant  was  within  his  powers  in  preventing  the  plaintiff'  from  ex- 
porting the  bait  fishes.  There  was  an  entire  suspension  of  authority  to  export 
bait  tishes  in  1890. 

This  cause  came  on  for  trial  in  the  fall  term  (1892)  of  this 
court  and  was  partially  heard  by  me  with  a  special  jury,  but  as 
the  parties  expressed  their  desire  to  dispense  with  the  services 
of  the  jury  and  have  the  matter  disposed  of  by  the  court,  the 
case  was  accordingly  proceeded  without  the  jury. 

The  action  was  instituted  for  the  recovery  of  the  sum  of 
fifteen  hundred  dollars,  laid  as  damages  alleged  to  have  been 
sufTered  by  and  occasioned  to  the  plaintiff  in  consequence  or 
by  reason  of  the  defendant  having  interfered  with  him  and 
obstructed  and  prevented  him  from  prosecuting  the  herring 
fishery  on  the  southern  and  western  coast  of  this  island  in  the 
month  of  April,  1890. 

By  the  pleadings  the  defendant  aven-ed  that  he  was  not 
guilty  as  charged  in  this  statement  of  claim,  and  pleaded  the 
general  issue  by  statute,  viz.,  the  24th  Geo.  2nd,  cap.  14,  sec.  8, 
and  the  5th  and  6th  Vic,  cap.  97,  sec.  4. 

And  by  additional  pleas  he  further  alleged  that  he  was  a 
special  commissioner  and  officer  acting  under  the  provisions  of 
the  local  Act  52nd  Vic,  cap.  6,  relating  to  the  taking  and  ex- 
portation of  bait  fishes,  and  was  acting  in  the  dischai'ge  of  his 
duties  as  such  commissioner  at  the  time  of  the  all^eMi  impro- 
per interference  by  him  with  the  plaintiff.  Issue  having  been 
joined  on  these  pleadings,  the  parties  entered  upon  the  trial, 
and  evidence  of  considerable  length  was  adduced  in  support  of 
the  respective  contentions  of  the  parties. 

From  the  plaintiff's  evidence,  supported  by  that  of  his  two 
sons  who  formed  part  of  his  fishing  crew,  it  would  appear  that 
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he  is  a  resident  of  Lamaline  and  is  the  owner  and  master  of 
the  schooner  Ihisky  Lake,  capable  of  carrying  some  six  hun- 
dred barrels  of  herring ;  that  for  the  past  thirty  years  he  has 
been  principally  engaged  in  carrying  and  supplying  bait  fishes 
to  the  French  at  St.  Peters.  And  in  the  spring  of  the  year 
1890,  it  being  generally  understood  that  Fiench  bankers  would 
visit  or  call  at  different  harbors  on  our  southern  and  western 
coast  to  purchase  and  secure  their  supplies  of  bait,  the  plaintiff 
determined  to  avail  of  the  opportunity  and  to  participate  in 
the  advantages  and  profits  likely  to  result  from  such  business 
or  undertaking  applied  for  and  obtained  from  the  collector  of 
Customs  at  Lamaline  a  license  for  that  purpose.  This  docu- 
ment, produced  at  the  trial,  is  in  the  terms  following,  viz. : — 
"  License  to  haul,  cjitch  and  sell  bait  fishes  by  Newfoundland 
fishermen,  according  to  the  provisions  of  the  Act  passed  in  the 
52nd  year  of  the  reign  of  Her  present  Majesty,  entitled  *An 
Act  to  amend  and  consolidate  the  laws  relating  to  the  exporta- 
tion and  sale  of  bait  fishes,*  permission  is  hereby  granted  to 
Thomas  Hann,  master  of  the  Dusky  Lake,  of  Lamaline.  to  haul, 
catch  and  sell  herring,  caplin,  squid,  and  other  bait  fishes,, 
during  the  present  fishing  season.  Signed,  E  Bond,  Colonial 
Secretary  Dated  at  Lamaline,  this  26th  day  of  April,  A  D. 
1890.     Signed,  C.  C.  Pitman,  sub-collector  of  Customs." 

Accompanying  this  license  and  attached  to  it  is  a  note  or 
memorandum  in  the  words  following:  "The  attention  of  the 
holder  of  this  license  is  called  to  the  following  section  of  the 
Act  in  relation  to  the  exportation  of  bait  fishes,  (Act  52nd  Vic, 
cap.  6,  11th  section),  'Any  pei-son  who  shall  sell  any  herring, 
caplin,  pquid.  or  other  bait  fishes,  for  the  purpose  of  shipping 
or  putting  on  board  of  any  ship  or  vessel,  for  the  purpose  of 
exportation  to  any  person  not  holding  or  producing  a  license 
under  this  Act,  shall  be  liable  to  a  fine  not  exceeding  $500,  or 
to  imprisonment  not  exceeding  three  months.* " 

The  plaintiff  procured  the  license  with  the  intention  of  con- 
fining his  operations  under  it  to  the  supplying  of  bait  to  the 
French  bankers  calling  at  Lamaline,  but,  finding  that  none  of 
them  visited  that  harbor  or  locality,  he  abandoned  his  original 
intention  and  made  his  arrangements  to  leave  that  place  and 
proceed  to  Lawn,  where  he  would  secure  or  haul  a  cargo  of  her- 
ring and  carry  them  in  bulk  to  Halifax,  to  be  disposed  of  there 
to  the  best  advantage.  He  arrived  at  Lawn,  which  lies  about 
twelve  miles  to  the  westward  of  Lamaline,  and  when  preparing 
to  carry  out  his  intention  to  haul  the  herring  he  was  boarded^ 
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by  the  local  officer  charged  with  the  enforcement  of  the  law  in 
protection  of  the  fisheries,  who,  on  being  informed  by  plaintiff 
of  the  object  of  his  calling  there  and  on  inspecting  his  license, 
gave  him  to  understand  that  he  had  a  wrong  license  for  such  a 
purpose,  and  that  Commissioner  Sullivan  (that  is,  the  defendant) 
was  momentarily  expected  to  call  at  that  harbor  and  would 
reliably  inform  and  direct  him  (the  plaintiff)  in  relation  to  the 
matter.  Shortly  after  the  defendant  arrived  by  the  govern- 
ment steamer  Fiona  and  boarded  the  Diisky  Lake,  The  plaintiff 
-deposed  that  he  fully  informed  defendant  of  his  intention  to 
haul  herring  and  carry  them  in  bulk  to  Halifax,  and  that  de- 
fendant, after  examining  license,  notified  plaintiff  that  he  could 
not  be  permitted  to  ttike  the  herring  under  that  license  for  the 
purpose  of  exportation — that  he  should  obtain  another  license 
and  pay  for  it.  The  plaintiff  contended  he  had  paid  for  that 
one  in  paying  his  light  dues,  and  would  not  have  done  so  if  he 
were  then  to  be  prevented  exercising  his  rights  and  obliged  to 
lay  up  his  vessel. 

The  commissioner,  as  stated  by  plaintiff,  would  not  permit 
him.  however,  to  obtain  or  haul  the  herring  under  that  license, 
and  further  notified  that  he  would  not  be  permitted  to  do  so 
under  any  other  license.  The  plaintiff  further  deposed  that 
defendant  had  such  means  at  his  command  to  enable  him  to 
carry  out  his  wishes  and  orders  as  rendered  it  futile  on  plain- 
tiff's part  to  attempt  any  effort  towards  securing  herring  at 
that  place  as  intended.  In  consequence  of  the  prohibition  and 
threats  of  defendant,  plaintiff  was  obliged  to  abandon  that  voy- 
age, and  return  to  Lamaline,  where  he  laid  up  his  schooner  for 
the  summer.  If  he  had  been  permitted  to  carry  out  his  inten- 
tion and  the  objects  of  the  voyage,  he  would  have  been  enabled 
to  have  fitted  out  from  Halifax  for  the  Labrador  fishery,  and 
probably  made  a  profitable  voyage,  but  was  wholly  prevented 
from  doing  so  by  defendants'  interference  with  him.  He  could 
have  obtfiined  at  Halifax  $3  per  barrel  for  his  herring  and  his 
schooner  was  capable  of  carrying  over  600  barrels  in  bulk.  He 
consequently  lost  all  the  proceeds  as  such  a  trip  promised. 

This  then  was  the  history  of  the  plaintiff's  cause  of  complaint 
and  in  its  main  features  was  supported  as  ali*eady  stated  by  his 
own  oath  and  that  of  his  two  sons.  It  was  in  full  reliance,  be 
swore  on  the  sufficiency  of  his  license  that  he  considered  he 
was  enabled  to  catch,  haul  and  take  herring,  at  that  time,  on 
any  part  of  the  coast  and  to  dispose  of  them  at  any  place  or  in 
any  manner  he  pleased.     But  he  further  deposed  that  since 


HANN  V.  SULLIVAN.  829 

then  he  had  been  informed,  and  now  believed,  there  were  dif- 
ferent forms  (three)  or  kinds  of  licenses,  that  is  to  say  the  form 
he  had  received,  a  second  one  known  as  a  banking  license,  and 
a  third  form  enabling  the  licensee  to  export  bait. 

On  returning  to  Lamaline  it  appeared  he  made  no  further 
application  to  the  Customs'  officer  for  any  other  license  or  to 
make  any  report  or  representation  in  relation  to  the  matters 
connected  with  the  license  that  had  been  issued  to  him.  But 
a  month  or  two  after  the  events  referred  to  had  happened  he 
informed  the  officer  at  Lamaline  that  he  had  made  a  mistake 
and  had  given  him  a  wrong  license. 

It  also  appeared  that,  before  leaving  Lamaline  for  Lawn,  on 
the  occasion  referred  to,  he  had  observed  public  and  official 
notices  posted  up  relating  to  the  terms  and  provisions  of  the 
Bait  Act,  but  was  not  aware  of  their  purport 

Now,  on  the  other  side,  the  defendant,  Mr.  Sullivan,  deposed 
that  on  the  5th  April,  1890,  he  was  appointed  a  special  com- 
missioner under  the  Act  referred  to  (52  Vic,  c.  6)  for  the  pur- 
pose of  having  its  provisions  observed,  and  of  guarding  and 
protecting  the  prosecution  of  the  Biiit  fisheries  on  the  southern 
and  western  parts  of  our  coast.  He  was  also  duly  appointed  a 
preventive  officer  of  H.  M.  Customs  in  this  colony,  and  was  at 
the  time  in  question  and  still  is  an  officer  of  the  police  or  con- 
stabulary force  of  the  colony.  His  commission  and  appoint- 
ments were  produced  and  put  in  evidence  in  the  cause.  The 
testimony  of  defendant  and  other  witnesses,  the  Colonial  Se- 
cretary especially,  showed  that  by  and  under  a  proclamation 
issued  on  the  2nd  April,  1890,  under  the  great  seal  of  the  co- 
lony, and  signed  by  his  excellency  the  Governor,  the  terms  and 
provisions  of  the  Bait  Act  of  1889  were  duly  proclaimed  and 
declared  to  be  in  force  during  the  year  1890. 

That  copies  of  this  proclamation  were  posted  up  at  the  time 
in  the  various  settlements  affected  by  the  operations  of  the  act. 
That  the  forms  of  the  licenses  to  be  issued  under  the  terms  of 
the  Act  were  regularly  prescribed  by  the  Governor  in  Council, 
and  during  that  year  were  confined  and  limited  to  three  forms. 
These  were,  first  the  license  provided  to  be  granted  to  New- 
foundland fishermen,  free  of  charge,  permitting  the  hauling  or 
catching,  and  selling  of  bait  fishes  during  the  season  of  that 
year ;  and  this  was  the  form  of  license  issued  to  and  held  by 
the  plaintiff  at  the  time  of  the  alleged  trespass.  The  second 
form  of  license  was  also  free  of  chai'ge  to  vessels  belonging  to 
Newfoundland,  prosecuting  the  deep  sea  fishery ;  and  third,  a 
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license  authorised  to  be  issued  to  foreign  fishermen  or  fishing 
vessels,  such  as  belonged  for  instance  (as  deposed  to)  to  the 
Dominion  of  Canada.  These  were  the  only  forms  used  or  au- 
thorised to  be  used  and  prescribed  to  be  issued.  All  officers 
entrusted  with  the  execution  of  the  provisions  of  the  Act  or 
having  authority  to  grant  licenses  thereunder  were  duly  in- 
structed by  written  notices  issued  from  the  Colonial  Secretary's 
office  on  the  9th  of  April  of  that  year,  that  licenses  were  so- 
limited  in  character  and  order  as  stated.  Up  to  the  month  of 
June  no  other  kind  of  license  was  permitted  to  be  issued,  and 
no  form  of  license  for  the  exportation  of  bait  fishes  was  issued 
or  sent  to  officers  to  be  issued  preceding  or  during  the  season 
now  in  question,  and  consequently  there  was  an  entire  suspen- 
sion of  authority  to  export  bait  fishes  in  that  year. 

The  defendant's  own  evidence  showed  that  in  the  discharge 
of  the  duties  imposed  on  him,  and  by  virtue  of  the  authority 
vested  in  him  under  his  commission  and  appointment,  he  board- 
ed the  plaintiff's  vessel  at  Lawn  in  April,  1890,  and  was  in- 
formed by  him  that  he,  the  plaintiff,  came  there  to  haul  a  load 
of  herring  and  to  carry  them  in  bulk  to  Halifax. 

Thereupon  defendant  examined  plaintiff's  license,  the  one 
put  in  by  him  in  evidence,  and  finding  it  was  not  one  under 
which  he  was  permitted  to  export  herring  as  he  proposed  doing, 
he  informed  the  plaintiff  that  it  was  of  no  such  service  to  him 
and  that  he  could  not  be  permitted  to  take  and  export  bait 
under  it.  Defendant  deposed  that  he  clearly  informed  plaintiff 
that  under  the  license  he  held  he  could  take  bait  to  supply  the 
deep  sea  fishing  vessels  that  would  call  at  our  harbors  for  bait, 
also  that  he  could  not  obtain  a  license  to  enable  him  to  export 
or  carry  bait  or  herring  from  the  coast  to  Halifax.  He  further 
inquired  why  the  plaintiff  did  not  go  to  Fortune  Bay  and  under 
his  license  exercise  his  right  to  haul  and  sell  bait  to  the  bank- 
ers who  were  at  that  time  there.  The  defendant  represented 
that  he  had  expected  they  would  call  at  Lamaline  and  Lawn. 

It  was  then  deposed  to  that  he,  the  defendant,  used  no  threats, 
violence  or  force  in  any  way  but  afforded  the  plaintiff  all  the 
information  he  possessed  in  relation  to  his  position  under  the 
license  he  then  held,  and  gave  him  clearly  to  understand  that 
no  license  was  issued  or  could  be  issued  under  their  instruc- 
tions by  which  the  plaintiff  would  be  enabled  to  haul  herring 
for  exportation  as  he  intended  or  proposed  doing  at  Lawn.  The 
plaintiff  was  then  made  fully  aware  of  the  fact  that  his  license 
was  insufficient  to  enable  him  so  to  haul  and  export  herring 


HANN  V.  SULLIVAN.  831 

for  any  other  purpose  than  that  prescribed  by  its  terms,  viz., 
for  the  hauling  and  selling  of  bait  fishes  and  not  for  their  ex- 
portation. 

The  defendant  also  deposed  that  he  received  no  notice  of 
miction  or  the  institution  of  the  proceedings  in  this  cause  from 
the  plaintiff  or  from  any  other  party  in  his  behalf  since  the 
occurrence  of  the  alleged  illegal  or  improper  int»^rference  with 
plaintiff  in  May  or  April,  1890. 

Such  then,  is  the  character  of  the  circumstances  as  detailed 
in  the  evidence,  upon  which  rest  the  claim  for  damages  on  the 
one  side  and  the  denial  of  any  liability  upon  the  other.  And 
it  is  satisfactory  to  find  that  there  is  no  serious  conflict  of  testi- 
mony excepting  as  to  the  particularity  or  exactness  of  the  con- 
versation which  took  place  between  plaintiff  and  defendant  on 
board  the  Ihtshy  Lake,  and,  from  the  versions  given,  it  may 
safely  be  concluded  that  defendant  confined  himself  to  the 
limits  deposed  to  and  in  the  discharge  of  what  he  regarded  as 
his  duty  under  his  instructions  and  the  information  he  pos- 
sessed, emphatically,  it  may  be,  notified  the  plaintiff  of  the 
limited  character  of  the  license  he  held  and  the  impossibility 
of  obtaining  or  having  issued  to  him  any  such  license  as  would 
permit  of  his  taking  or  hauling  herring  for  exportation  pur- 
poses. It  may  be  that  the  plaintiff  believed  hfe  would  be  act- 
ing within  his  rights  in  carrying  out  his  intention  to  haul  the 
herring  for  shipment  to  Halifax ;  but  it  does  not  follow  that 
defendant  committed  a  violation  of  duty  in  notifying  him  of 
his  real  position  and  the  consequenceb  that  would  result  to  him 
if  he  attempted  to  carry  out  his  intention  of  hauling  herring 
for  exportation. 

The  plaintiff  subsequently  admitted  that  his  then  license  was 
not  the  proper  or  regular  one  to  enable  him  to  do  so.  The  de- 
fendant considered  it  necassary  to  warn  plaintiff  of  the  conse- 
quences that  would  result  from  any  attempt  made  by  him  to 
haul  bait  for  exportation,  and  in  doing  so  was  acting  as  he  be- 
lieved in  pursuance  of  instructions  and  the  orders  contained  in 
the  circular  issued  by  the  government  to  its  officials.  If  the 
defendant  were  informed,  as  he  appears  to  have  been,  by  the 
plaintiff  of  his  intention  to  do  that  which  he  had  no  right  or 
authority  to  do  under  the  license  he  held,  the  warning  given 
him  by  plaintiff  was  warranted  and  prevented  a  more  serious 
interference  with  the  plaintiff's  property  on  the  part  of  the  de- 
fendant than  is  now  the  subject  of  complaint. 

We  find  on  turning  to  the  Act  that  it  expressly  provides  by 
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section  first,  "  That  no  person  shall  export,  or  cause  or  procure 
to  be  exported,  or  assist  in  the  exportation  of,  or  haul,  catch, 
take,  or  have  in  his  possession,  for  the  purpose  of  exportation, 
<fec.,  *  ♦  ♦  any  herring,  cjiplin,  squid,  or  other  bait  fishes, 
from,  on  or  near  any  ports  of  this  colony  ♦  ♦  ♦  without 
a  license  in  writing,  to  be  granted  and  issued  as  thereinafter 
provided."  And  by  sub-section  (d)  of  se^^tion  two,  it  is  pro- 
vided that  licenses  may  be  granted  for  the  purpose  of  autho- 
rizing a  party  to  haul,  catch,  or  take  bait  fishes  for  exportation. 

The  license  obtained  by  the  plaintifi*  was  in  the  form  of  these 
presciibed  and  intended  to  be  held  by  our  fishermen  to  enable 
them  to  haul  or  catch  bait  fishes  to  be  sold  or  disposed  of  to 
bankers  frequenting  our  harbors  for  the  purchase  of  bait.  It 
in  no  way  authorized  or  enabled  the  licensee  to  haul  and  export 
such  bait  fishes. 

The  license,  as  alre^uly  stjited,  was  issued  under  the  authority 
of  the  Governor  in  Council  in  pursuance  of  the  terms  of  sec- 
tion three  and  four  of  the  Act  for  a  breach  or  infringement  of 
the  provisions  of  the  statute. 

In  view  of  the  rights  and  the  authority  of  the  defendant 
and  the  circumstances  attending  the  discharge  of  his  duties  on 
the  occasion  in  question,  I  cannot  discover  from  the  facts  any 
grounds  for  rendering  him  liable  in  an  action  of  this  nature. 
He  was  a  public  officer  duly  appointed  to  execute  or  superin- 
tend the  execution  of  the  provisions  of  an  Act  of  the  legisla- 
ture protecting  and  enforcing  great  public  interests,  and,  whilst 
so  acting,  I  cannot  find  from  the  evidence  that  he  has  been 
guilty  of  excess  or  negligence  in  the  discharge  of  the  duties  of 
his  office  in  this  particular  instance,  nor  can  I  see  that  he  was 
acting  without  the  scope  of  his  authority,  or  that  he  acted  with 
any  other  motive  than  to  fairly  if  strictly  fulfil  the  letter  of  bis 
instructions  and  within  terms  of  the  legislature  regulating  the 
service  in  question. 

In  relation  to  the  principle  of  law  regarded  by  authority  as 
bearing  on  the  position  of  persons  acting  under  like  circum- 
stances to  these  surrounding  a  public  officer  on  such  occasions 
as  the  present,  we  may  with  good  reason  apply  to  this  case  the 
statement  of  the  law  laid  down  at  page  261  in  Beaven  on  Negli- 
gence. Where  an  officer  has  to  perform  an  ascertained  duty  he 
has  to  do  it  subject  to  his  liability  for  negligence  if  in  any  way 
he  falls  short  of  its  efficient  performance. 

In  connection  with  this  proposition  it  is  stated,  where  acts 
have  been  done  under  orders  from  a  body  vested  with  statutory 
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authority  to  order,  and  where  the  party  enjoined  is  by  statute 
bound  to  compliance  with  orders  thus  issued,  no  liability  at- 
taches to  the  party  conforming,  even  though  the  orders  issued 
be  improvident  and  though  there  be  no  statutory  immunity. 

The  ground  of  accountability  is  negligence. — See  J(mcs  vs. 
Bird,  6  B,  and  Aid,,  837 ;  Jacobson  vs,  Blake,  6  M.  and  G,  919; 
Roger's  vs.  Itegen  and  Datt.,  13  Moore,  P.  C.  C,  Q09,  I  cannot, 
as  already  stated,  find  upon  or  from  evidentiary  facts  that  any 
case  of  negligence  has  been  made  out  against  the  defendant ; 
on  the  contmry,  it  appears  beyond  doubt  he  acted  within  his 
powers  and  hona  fide  in  the  discharge  of  his  duties.  If  the 
orders  under  which  he  acted  or  the  requirements  of  the  stitute 
were  found  oppressive  or  created  injury  or  inconvenience  to  the 
plaintiff,  it  is  no  reason  why  any  liability  should  attach  to  the 
officer  having  the  fulfilment  or  execution  of  such  orders  or  re- 
quirements, if  he  did  not  exceed  the  scope  of  his  authority  or 
acted  negligently  in  enforcing  a  compliance  with  the  provisions 
of  the  Act.  I  cannot,  in  passing  on  the  facts,  ascertain  from 
the  evidence  that  thei*e  was  an  abuse  of  authority  on  the  part 
of  the  defendant ;  but  on  the  contrary,  I  find  that  the  indivi- 
dual facts  showed  that  he  was  well  acquainted  with  his  duties* 
and  that  he  fairly  and  intelligently  discharged  them. 

On  the  facts  alone  my  judgment  therefore  will  be  iu  favor  of 
the  defendant  And  in  that  case,  or  under  such  circumstances, 
it  may  not  be  necessary  to  go  into  the  defence  under  the  sta- 
tutes upon  which  the  other  pleas  of  defendant  rest  It  is  laid 
down  that  protective  clauses  in  acts  in  favor  of  constables  and 
officers  acting  in  the  execution  of  their  offices,  or  in  pursuance 
of  particular  acts  of  parliament  are  intended  for  the  benefit  of 
those  who  want  to  act  rightly,  but  by  mistake  done  wrong. 
But  here,  as  the  law  has  not  been  exceeded,  it  is  obviously  un- 
necessary to  say  anything  beyond  the  observing  that  the  defen- 
dant WAS  entitled  to  the  statutable  notice  necessary  to  be  given 
in  such  cases  as  these  referred  to  above.  In  support  of  the 
the  principle  reference  may  be  made  to  Addn.  on  Torts,  p,  689  ; 
Booth  V.  Clive,  10  0.  B.;  Arnold  v,  ffarrcll,  9  Ex.  Rep.  ^87; 
Jones  V.  Nichols,  S  D,  <&  L,  425. 

I  reserve  the  question  of  costs  for  further  consideration,  and 
in  the  meantime  direct  judgment  to  be  entered  for  the  defen- 
dant. 

Mr,  Morison,  Q,  C,  for  plaintiff. 
Son.  Mr.  Morris  for  defendant 
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Vendor  and  purchaser — Conditions  of  sale— Goods  at  risk  of  vendee— Desiructum 

of  goods— Reasonable  time  to  take  delivery ^  what  is— Recovery  of  money 

back  upon  failure  of  consideration. 

The  defendants  sold  to  the  plaintiffti,  iu  March,  1892,  a  quantity  of  codfish  then 
in  the  defendants'  store.  One  of  the  conditions  of  the  sale-note,  which  was 
signed  by  the  parties,  set  forth  that  if  the  fish  was  taken  delivery  of  in  less 
than  one  month  the  vendee  was  to  have  the  privilege  of  rejecting  the  '*  donn** 
fish  which  the  bulks  sold  would  contain ;  nothing  was  said  as  to  the  tinae 
within  which  the  delivery  should  take  place.  The  total  sum  paid  for  the  fish 
was  ^11,967.75.  No  delivery  of  any  i^art  of  the  fish  was  taken  till  the  last 
days  af  May,  when  about  oue-third  was  removed.  In  July,  1892,  the  defen- 
dants* premises  was  destroyed,  and  with  them  the  undelivered  portion  of  the 
fish.  The  plaintiffs,  having  bronght  an  action  against  the  defendants  to  re- 
cover back  the  value  of  the  undelivered  portion  of  the  purchase, — 

Held— Thai  the  plaintiffs  were  not  entitled  to  recover,  in  that  it  was  shown  that 
the  fish  at  the  time  of  the  loss  was  at  the  purchaser's  risk— the  vesting  of  the 
property  iu  the  purchaser  was  immaterial.  Where  the  failure  of  consideration, 
i.  e.,  the  delivery  of  the  goods,  was  due  to  the  neglect  of  the  vendee  it  is 
doubtful  on  this  ground  alone  if,  having  paid  their  money,  they  could  recover 
it  back. 

This  action  was  tried  iu  the  fall  term,  1893,  and  the  verdict 
•of  the  jury  was  taken  in  the  form  of  special  findings,  in  answer 
to  questions  put  by  the  court.  Upon  these  findings  each  of  the 
parties  has  moved  that  judgment  be  entered  in  their  favor,  or, 
upon  the  part  of  the  plaintiffs,  for  a  new  trial. 

It  appeared  from  the  evidence  given  at  the  trial,  that  in  the 
month  of  March,  1892,  the  defendants,  through  their  principal, 
Mr.  Goodfellow,  sold  to  the  plaintiffs,  through  Mr.  John  Harvey, 
A  member  of  the  firm,  a  quantity  of  codfish  then  in  the  defen- 
dants* store.  The  terms  of  the  sale,  which  was  preceded  by  the 
usual  negotiations,  were  set  forth  in  a  note  or  memorandum,  as 
ioUows : — 

*'  Sundry  bulks  of  codfish,  estimated  as  containing  about,  say, — 

1,360  quintals  Small  Shore  Merchantable — H.  E.  L.  J. 
46       "        Bank  Merchantable— H. 
660       "        Shore  Madeira— J.  A.  B. 
170       ''       Bank  Merchantable— M. 
340       "        French  Shore  and  Straits— F.  D. 
380       "        No.  1  Talqual— P. 

2,955 
Bulks  to  be  taken  as  they  are  sold.  Harvsy  &  Ca 

March  21, 1892.  $4.05." 
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At  the  trial  one  side  or  copy  of  this  meaiorandutii  was  pro- 
duced by  Mr.  Goodfellow  written  in  pencil,  not  signed  by  him, 
but  having  at  the  foot  the  letters  or  initials  "  H.  &  Co  "  Mr. 
Goodfellow  swore  that  at  the  time  of  the  sale  he  gave  a  corres- 
ponding copy,  signed  by  him,  to  the  plaintiffs,  and  that  Mr. 
Harvey  signed  or  initialed  the  copy  produced  at  the  trial,  which 
he,  Mr.  Goodfellow,  had  since  kept, 

A  controversy  took  place  at  the  trial,  before  the  production 
of  the  paper,  as  to  whether  it  had  or  had  mc  been  so  signed  or 
initialed  by  Mr.  Harvey.  He,  Mr.  Harvey,  had  quite  forgotten 
the  circumstance  of  having  put  his  initials  to  the  paper,  but 
upon  its  production  he  admitted  the  fact.  The  terms  of  the 
sale,  as  set  forth  in  the  memorandum,  not  being  in  dispute,  the 
question  as  to  the  signing  or  initialing  by  Mr.  Harvey  proved 
not  to  be  material,  except  as  regards  the  question  of  credit  for 
the  jury  where  there  was  a  conflict  of  testimony  dependant 
upon  memory. 

According  to  what  appears  to  be,  if  not  the  usual  course,  at 
least  a  frequent  occurrence  in  such  transactions,  the  fish  at  the 
time  of  the  sale  was  stored  in  bulks,  which  were  respectively 
marked  or  designated  by  letters,  each  bulk  containing  fish  of  a 
•certain  quality  throughout,  the  quantities  contained  in  each 
bulk  being  approximately  set  forth  in  the  memorandum  oppo- 
site to  each  bulk,  the  estimate  so  made  being  based  upon  the 
weight  at  the  time  of  the  making  of  the  bulk. 

In  addition  to  the  terms  set  forth  in  the  memorandum,  it 
was  shewn  to  have  been  agreed  upon  between  the  parties,  ver- 
bally, that  if  the  fish  remained  in  the  defendants*  store  for  less 
than  one  month  the  plaintiffs  should  have  the  privilege  of  re- 
jecting the  "dunn"  fish.  If  it  remained  for  over  one  month 
the  fish  was  to  be  delivered  to  the  plaintiffs  without  throwing 
out  the  "dunn." 

It  was  also  shewn  that  according  to  the  usual  rule  or  prac- 
tice in  such  cases,  the  transaction  was  on  the  basis  of  payment 
in  cash  or  its  equivalent,  if  by  note,  by  adding  the  discount. 

On  the  26th  March  the  plaintiffs,  at  defendant's  request, 
gave  him  a  note  at  four  months  for  the  sum  of  $10,000,  and 
on  the  13th  May  a  second  note,  ante-dated  March  2l8t,  for 
Sl,800.  (The  total  cost  of  the  whole  lot  sold,  if  the  quantities 
stated  in  the  sale  note  had  been  exactly  correct,  was  $11,967.75). 

No  delivery  of  any  part  of  the  fish  took  place  till  about  the 
29th  or  30th  May.  On  that  and  two  subsequent  days  delivery 
of  1,110  qtls.  was  taken     This  fish  was  weighed  upon  delivery 

El 
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in  the  usual  manner,  but  was  not  "  culledj" ;  the  qualities  iiF 
the  several  bulks  having  been  already  agreed  to  and  determined 
by  the  stipulation  in  the  sale  note  or  memorandum,  "  bulks  to 
be  taken  as  they  are." 

In  the  great  fire  of  the  8th  July,  1892,  the  defendant's  pre- 
mises were  destroyed,  and  with  them  the  undelivered  portion 
of  the  fish,  the  subject  matter  of  the  transaction  now  in  question. 

The  plaintiffs  now  seek  in  this  action  to  recover  back  from 
the  defendants  the  sum  of  87,304.50,  being  the  difference  be- 
tween the  value  of  the  1,110  qtls.  of  fish  delivered,  namely, 
$4,495.50  and  $11,800,  the  amount  of  the  promissory  notes 
given  on  account  of  the  purchase  as  above  stated. 

In  addition  to  the  foregoing  facts,  which  were  not.  in  dispute, 
there  were  several  incidental  facts  and  circumstances,  upon 
which  the  evidence  was  more  or  less  conflicting,  and  upon 
which  questions  of  law  as  well  as  of  fact  arose. 

As  to  the  time  or  period  within  which  the  delivery  of  the 
fish  should  have  taken  place,  whether  such  time  or  period  was 
fixed  by  any  implied  agreement  arising  out  of  either  (1)  the 
well-known  custom  or  practice  of  the  trade  in  such  cases ;  or 
(2)  the  peculiar  circumstances  of  this  particular  case,  there  was 
considerable  controversy.  It  was  admitted  by  both  parties  that 
there  was  no  positive  agreement  between  them  as  to  the  exact 
time  within  which  the  delivery  should  take  place,  and  the  sti- 
pulation already  referred  to  with  regard  to  the  "  dunn "  fish, 
showed  that  a  possible  delay  of  one  month  at  least  was  in  con- 
templation by  both  parties.  With  regard  to  the  usual  practice, 
it  was  proven  and  not  seriously  disputed  that  the  delivery 
usually  follows  upon  the  sale,  if  not  immediately,  at  least  very 
closely,  and  as  it  appeared  by  the  evidence  generally,  subject 
only  to  the  delay  necessarily  occasioned  by  bad  weather. 

In  this  case  the  plaintiff's  witnesses,  particularly  Mr.  John 
Harvey,  stated  that  the  purchase  was  made  as  a  speculation^ 
that  his  objects  or  plans  would  be  best  served  by  allowing  the 
fish  to  remain  on  defendant's  premises  till  the  plaintiffs  could 
find  a  good  market  or  sale  for  it,  by  which  they  would  save  the 
expenses  of  a  second  removal  or  handling,  and  that  he  had  that 
object  in  view  when  he  made  the  purchase.  He  did  not,  how- 
ever, go  so  far  as  to  say  that  such  a  plan  or  purpose  on  his 
part  was  incorporated  into  or  involved  in  his  bargain  with  the 
defendants ;  and  in  answer  to  a  question  bearing  directly  on 
that  point  he  replied  that  "  if  Mr.  Goodfellow  asked  us  parti- 
cularly to  take  it  away  we  would  have  done  so.    We  agr^  to 
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take  it  when  requested  and  when  required  to  do  so  l»y  Mr, 
Goodfellow ;  no  storage  was  charged." 

Upon  this  point,  that  is,  the  non-delivery  of  the  fish  up  to 
the  time  of  the  fire,  it  was  proven  that  the  defendants  made  re- 
peated requests  of  the  plaintiff's  to  send  for  and  take  away  the 
fish ;  that  plaintiff's  from  time  to  time  made  excuses  for  not 
taking  it  away,  and  stated  to  defendants  it  was  a  convenience 
to  them  (plaintiffs)  to  have  it  remain  in  defendant's  store,  and 
that  at  last  the  taking  was  only  begun  upon  an  imperative  de- 
mand being  made  by  the  defendants. 

A  strong  conflict  of  testimony  arose  between  Mr.  Goodfellow 
and  Mr.  John  Harvey  in  relation  to  a  question  as  to  an  insu- 
rance said  to  have  been  effected  or  kept  in  force  by  Mr  Good- 
fellow upon  the  fish,  while  on  his  premises.  Mr.  Harvey  stated 
that  in  a  conversation  which  took  place  between  him  and  Mr. 
Goodfellow  at  the  Commercial  Rooms,  he  (Mr.  Harvey)  asked 
Mr.  Goodfellow  if  the  fish  was  insured,  and  that  he  (Mr.  Good- 
fellow) said  that  it  was.  He  said  that  his  object  in  speaking 
of  insurance  was  to  see  if  the  note  he  had  advanced  upon  was 
covered.  If  it  had  not  been  insured  by  Mr.  Goodfellow  he 
would  probably  have  insured  it.  He  stated  that  after  the  fire 
he  went  to  see  Mr.  Goodfellow  at  the  South  Side,  and  asked 
him  if  he  was  collecting  the  insurance  on  the  fish  all  right,  to 
which  Mr.  Goodfellow  replied,  stating  that  there  was  no  insu- 
rance, and  denied  having  said  that  the  fish  was  insured,  to 
which  he  (Mr.  Harvey)  replied  to  the  effect  that  he  considered 
his  (Mr.  Goodfellow's)  position  in  the  matter  as  scarcely  hono- 
rable, &c.  His  (Mr.  Harvey's)  evidence  was  to  the  effect  that 
having  made  advances  upon  the  fish,  he  considered  that  he  had  in 
some  way  a  claim  upon  the  insurance,  or  that  if  it  had  been  in- 
sured, it  would  have  been  for  his  benefit  Mr.  Goodfellow  gave 
an  entirely  different  version  of  the  conversation  on  the  subject  of 
the  insurance  which  took  place  shortly  after  the  sale.  He  stated 
that  when  Mr.  Harvey  asked  him  whether  the  fish  was  insured^ 
he  replied  that  it  was  not.  He  says  he  did  not  generally  in- 
sure fish  in  the  store  as  there  was  little  or  no  fear  of  fire.  He 
said  if  there  was  a  margin,  that  is,  upon  a  policy  which  was 
then  running,  he  would  give  him  (Mr.  Harvey)  the  benefit  of 
it.  He  afterwards  found  another  policy  (of  which  he  was  not 
before  aware)  for  $4,000,  on  goods  in  that  store  upon  which 
there  was  a  small  margin,  of  which  he  told  Mr.  Harvey,  who 
said  he  would  think  over  the  matter  before  he  would  insure. 
After  the  fire  the  defendant  asked  the  plaintiffs  before  settling 
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with  tlie  lusumuce  Co.  whether  he  should  make  a  claim  on 
their  behalf  in  respect  of  the  fish,  under  the  terms  of  the  policy 
<jovering  goods  "  upon  trust  or  on  commission."  to  which  request 
or  ofler  plaintiffs  gave  no  reply. 

Both  parties  at  the  trial  attached  great  importance  to  this 
matter  of  the  insurance,  particularly  the  plaintiffs,  who  relied 
npon  what  he  apparently  believed  to  have  been  Mr.  Goodfel- 
low's  statement  that  he  had  an  insurance  upon  the  fish  as 
evidence  to  shew  that  the  property  and  risk  were  still  in  the 
defendants.  On  the  other  hand,  the  defendants  contended,  and 
with  much  force,  that  even  accepting  the  plaintiffs'  version  of 
the  conversation  as  con-ect,  the  inference  to  be  drawn  from 
this,  as  well  as  from  Mr.  Harvey's  statement  that  if  it  had  not 
been  insured  by  Mr.  Goodfellow  he  (Mr.  Harvey)  would  pro- 
bably have  insured  it,  and  from  his  anxiety  about  the  insur- 
ance throughout,  is  that  he  (Mr  HarN'^ey)  himself  considered 
that  the  property  was  at  his  risk,  and  that  luiless  the  property 
and  risk  had  passed  to  him  by  the  sale  he  could  have  no  claim 
upon  the  insurance. 

This  matter,  however,  as  well  as  all  the  other  facts  and  cir- 
cumstances, was  left  to  the  jury  for  their  full  consideration,  ac- 
companied by  the  arguments  of  counsel  on  both  sides. 

At  the  close  of  the  evidence  and  arguments  the  Chief  Justice, 
who  tried  the  case,  put  to  the  jury  the  following  questions,  to 
which  in  their  verdict  they  returned  the  following  answers,  viz, : 

Question  1 — Was  there  a  contract  between  the  parties  for  the 
sale  and  purchase  of  2,955  qtls.  of  codfish,  contained  in  diffe- 
rent bulks  and  lettered  at  $4.05  per  qtl.,  on  the  21st  March, 
1892? 

Anjswer — ^Yes. 

Question  2 — Were  the  bulks  ascertained  and  identified,  and 
was  there  an  arrangement  by  estimate  of  the  quantities  ? 

Answer — Yes. 

Question  S — From  the  contract  and  circumstances  in  evi- 
dence, what  was  the  intention  of  the  parties  as  to  the  vesting 
of  the  property,  as  regards  change  in  ownership  and  dominion  ? 

Anstver — We  find  the  intention  of  the  parties  was  that  the 
property  should  vest  in  the  purchaser  after  a  reasonable  time 
had  elapsed  for  its  delivery — say  one  month. 

Question  4 — ^At  whose  request  and  at  whose  risk  was  the  fish 
left  in  the  stores  of  the  defendants  ? 

Answer — (a).  At  the  request  of  the  plaintiffs;  (b).  At  the 
risk  of  the  plaintiffs  at  the  expiration  of  one  month  after  the 
date  of  purchase 
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Question  6 — What  is  the  usage  in  proof  as  to  time  of  removal 
where  no  time  is  specified  in  the  contract  ? 

Answer — The  purchaser  to  remove  the  fish  without  unueces- 
Bary  delay. 

Question  6 — By  which  party,  if  by  either,  was  delay  occa- 
sioned as  regards  the  removal  of  the  fish,  and  was  there  default 
or  obstruction  by  the  defendants  to  the  plaintiffs  (purchasers) 
in  reference  to  the  removal  by  them.  Was  there  unreasonable 
delay  not  acquiesced  in  ? 

Answer — (a)  Delay  was  occasioned  by  the  plaintiffs ;  (6)  There 
was  no  default  or  obstruction  caused  by  defendants  ;  (c)  There 
was  unreasonable  delay  on  the  part  of  the  plaintiffs  not  ac- 
quiesced in  by  the  defendants. 

Question  7 — ^Was  the  fish  in  the  bulks  remaining  over  the 
part  delivered  weighed  after  the  contract  entered  into,  so  as  to 
ascertain  quantity  ? 

Answer — It  was  not  weighed. 

Question  8 — Was  the  balance  of  the  fish  so  contracted  for  des- 
troyed by  the  fire  of  the  8th  July,  1892,  while  in  the  store  of 
the  defendants,  and  to  what  extent  as  estimated  ? 

Answer — The  balance  of  fish  in  defendants'  store  was  totally 
destroyed  by  fire  on  July  8th,  1892. 

Quedlon  9 — Have  the  defendants  been  paid  for  the  total  of 
the  bulks,  and  what  was  tlie  value  of  the  undelivered  part  ? 

Answer — (a)  No;  (b)  Estimated  value  $7,472.25. 

Upon  the  question  as  to  whether  or  not,  at  the  time  of  the 
fire  which  destroyed  the  goods,  the  property  had  or  had  not 
passed  to  or  vested  in  the  purchasers  (the  plaintiffs),  the  plain- 
tiffs contended  that  the  present  case,  under  the  evidence,  must 
be  held  to  come  within  that  class  of  cases  which  may  for  con- 
venience be  described  as  being  represented  by  the  case  of  Logan 
V8.  ZeMessui^r,  reported  in  6  Moore's  Privy  Council  Cases,  116  ; 
by  the  well-known  local  case  of  Ridley  vs.  Trustees  of  Estate  of 
Steele,  and  the  recent  case  of  Murray  vs,  Goodridge.  All  these 
cases  were  alike,  in  so  far  as  that  it  was  held  or  found  that  the 
sale  was  of  an  unascertained  quantity,  that  the  ascertaining  of 
the  quantity  by  weighing  did  not  take  place  till  the  delivery, 
and  that  the  property  did  not  pass  or  vest  till  the  delivery  took 
place. 

The  defendants,  on  the  other  hand,  contended  that  notwith- 
standing the  principle  governing  the  cases  just  referred  to,  if 
all  the  circumstances  showed  that  the  intention  of  the  parties 
was  that  the  property  should  pass  to  the  purchaser  immediately 
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upon  the  making  of  the  contract,  that  intention  should  be  held 
to  take  effect  and  form  part  of  the  terms  of  the  contract  In 
support  of  that  contention  counsel  cited  several  cases,  of  which 
we  may  refer  specially  to  those  of  Castle  va,  Playford,  L.  IL  7, 
Ex.  98 y  and  Martineau  vs.  Kitching,  L.  B.  7,  Q.  B.  ^36. 

In  each  of  these  cases,  while  recognizing  the  principle  laid 
down  in  Logan  vs.  ZeMessurier  and  other  such  cases,  it  was  held 
that  it  would  be  quite  competent  for  the  parties  to  contract 
that  the  property  should  pass  to  the  purchaser  immediately 
upon  making  the  contract,  the  ascertainment  of  the  exact 
quantity  and  price  being  merely  matters  of  subsequent  adjust- 
ment between  the  parties,  and  it  was  contended  that  the  facts 
of  this  case  brought  it  within  the  principle  just  stated. 

In  this  case,  however,  we  have  the  express  findings  of  the 
jury  in  answer  to  question  No.  3,  to  the  effect  that  the  inten- 
tion of  the  parties  was  that  the  property  should  vest  in  the 
purchasers  (the  plaintiffs)  after  a  reasonable  time  had  elapsed 
for  its  delivery — say  one  month,  and  the  question  arises  whe- 
ther or  not  the  court  ought  to  set  aside  the  verdict  on  that 
point. 

If  the  final  determination  of  this  case  turned  upon  the  an- 
swer to  this  question  alone,  we  should  probably  agree  with  the 
jury  in  so  far  as  they  find  that  the  circumstances  of  the  case  do 
not  indicate  an  intention  on  the  part  of  either  of  the  parties 
that  the  property  should  absolutely  pass  to  the  purchasere  im- 
mediately upon  the  making  of  the  contmct,  without  the  usual 
preliminary  of  weighing ;  or,  to  put  it  in  another  form,  we  think 
that  it  was  intended  that  the  case  came  within  the  principle 
which  was  held  to  apply  in  Logan  vs.  LeMessurier,  Bidley  v$. 
Steele,  Mwn^ay  vs.  Goodridge  &c.  As  to  the  finding  of  the  jury 
that  it  was  intended  that  the  property  ehould  pass  to  the  pur- 
chasers upon  the  expiry  of  one  month  from  the  making  of  the 
contract,  we  give  no  opinion  as  to  whether  oi  not  the  evidence 
would  sustain  such  a  finding;  inasmuch  as  in  view  of  the  find- 
ings of  the  jury  upon  other  questions,  we  think  that  there  is 
sufficient  to  enable  us  to  dispose  of  the  whole  case. 

We  are  of  opinion  that  the  judgment  in  this  case  should 
depend,  not  upon  the  question  as  to  the  vesting  of  the  property 
at  the  time  of  the  destruction  of  the  goods,  but  upon  the  <que6- 
tion :  At  whose  risk  was  the  property  at  the  time  ?  As  to  the 
facts  in  this  case  the  verdict  of  the  jury  is  contained  in  ques- 
tion four  and  answer  thereto : 

Question — At  whose  request  and  at  whose  risk  was  the  fish 
left  in  the  stores  of  the  defendants  ? 
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Answer — At  the  risk  of  the  plaintiffs  at  the  expiration  of 
^ne  month  after  the  date  of  purchase. 

We  think  the  finding  of  the  jury  is  fully  sustained  by  the 
evidence  and  all  the  circumstances  of  the  case. 

Upon  this  point  we  think  that  the  law  laid  down  in  the 
cases  already  referred  to,  viz.,  Cottle  vs,  Playford  and  Martineau 
vs.  Kitching,  must  be  held  to  govei  ji  this  case. 

In  both  of  these  cases  the  seller  of  the  goods  which  were 
destroyed  before  the  delivery  could  take  place,  sued  the  pur- 
chaser for  the  value  of  the  goods  and  recovered.  It  was  held 
in  both  cases  that  the  question  as  to  the  passing  or  vesting  of 
the  property  to  or  in  the  purchasers  at  the  time  of  the  loss 
of  the  goods  was  immaterial,  provided  that  the  goods  at  the 
time  of  the  loss  were  shewn  to  have  been  at  the  purchaser's 
risk. 

The  language  of  Mr.  Justice  Blackburn  in  the  case  of  Mar- 
tineau vs.  Kitching,  p.  ^55,  is  very  clear  and  forcible. 

It  further  appears  from  the  authority  of  this  case  of  Marti- 
neau  vs,  Kitching  that  the  liability  of  the  purchaser  of  goods 
for  the  loss  occurring  before  delivery  is  still  clearer  in  a  case  in 
which  the  non-delivery  has  been  owing  to  the  fault  of  the  pur- 
chaser himself.  In  this  case  the  jury  have  found  in  answer  to 
questions  five  and  six  that  under  the  terms  of  the  contract  the 
purchaser  was  to  remove  the  fish  without  unnecessary  delay, 
that  delay  was  occasioned  by  the  plaintiffs,  that  there  was  no 
default  or  obstruction  caused  by  defendants,  and  that  there  was 
unreasonable  delay  on  the  part  of  the  plaintiffs  not  acquiesced 
in  by  the  defendants. 

In  the  case  just  referred  to  the  facts  were  somewhat  similar, 
the  difference  being  that  the  default  on  the  part  of  the  pur- 
chasers was  not  so  clear  as  in  the  present  case.  In  that  case 
Mr.  Justice  Blackburn  says  (p.  456) : — 

"  There  is  another  reason  which  in  this  case  would  clearly  apply,  the 
delay  in  weighing  is  quite  as  much  the  fault  of  the  purchaser  as  of  the 
sellers.  Wlien  the  prompt  day  comes  the  sellers  have  a  right  to  require 
that  the  goods  should  be  weighed  at  once  so  as  to  ascertain  the  price  and 
to  have  it  paid  to  the  last  farthing.  It  may  be  for  the  mutual  convenience 
•of  both  parties  ;  but  still  it  is  the  buyer  in  effect  who  requests  that  as  he 
is  going  to  leave  them  longer  the  weighing  should  be  postponed  for  a  time. 
Therefore  it  is  in  consequence  of  his  delay  that  the  weighing  does  not  take 
place.  Now  by  the  civil  law  it  always  was  considered  that  if  there  was 
any  weighing,  or  anything  of  the  sort  which  nrevented  the  contract  being 
perfecta  emptioy  whenever  that  was  occasioned  by  one  of  the  parties  being 
in  mora,  and  it  was  his  default,  though  the  emptio  is  not  perfecta,  yet  if  it 
is  clearly  shown  that  the  party  was  in  mora,  he  shall  have  the  risk  just  as 
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if  the  emptio  was  •perfeda.  That  it  is  perfectly  good  sense  and  justice^ 
though  it  is  not  necessary  to  the  decision  of  the  present  case,  that,  when 
the  weighing  is  delayed  in  consequence  of  the  interference  of  the  buyer,- 
so  that  the  property  did  not  pass,  even  if  there  were  no  express  stipulation 
about  risk,  yet  oecause  the  non-completion  of  the  bargain  and  sale  which 
would  absolutely  transfer  the  property,  was  owing  to  the  delay  of  the  pur- 
chaser, the  purchaser  should  bear  the  risk  as  if  the  property  had  passed. 
The  inclination  of  my  opinion  is,  as  I  have  said,  that  the  property  is  in* 
the  purchaser,  but  we  need  not  decide  that  at  all  to-day." 

There  is  a  further  element  in  this  case  wliich  would  at  least 
make  it  difficult  for  the  plaintiflFs  to  susUiin  their  claim  under 
the  facts  as  found  by  the  jury,  and  irrespective  of  their  finding 
as  to  the  vesting  of  the  property,  or  the  passing  of  the  risk. 
This  is  an  action  to  recover  back  a  sum  of  money  which  has 
been  paid  by  the  plaintiffs,  on  account  of  a  contract  or  trans- 
action which  has  not  been  carried  out,  or  in  technicallanguage, 
for  "  money  had  and  received,"  upon  a  failure  of  the  conside- 
ration for  or  upon  which  the  money  was  paid.  The  case  of 
Logan  t\  LeMesstnner,  already  cited,  is  an  authority  for  the  gene- 
ral principle,  which  indeed  is  not  in  question,  as  to  the  right  to- 
recover  back  money  which  has  been  paid  upon  a  consideration 
which  has  failed,  as  also  for  the  application  of  that  principle  to 
the  case  of  money  paid  in  advance  for  goods  which  were  after- 
wards not  delivered. 

But  apart  altogether  from  the  question  of  the  vesting  of  the 
property  in  the  purchaser,  in  which  the  cjise  of  Loga7i  v.  LeMes- 
surier  differs  from  the  present  case,  it  is  clear  law,  established 
by  numerous  authorities,  that  a  plaintiff  who  seeks  to  recover 
back  money  which  he  has  paid  upon  a  considemtion  which  has 
failed  of  realization,  must  show  that  for  that  failure  he  has 
been  entirely  free  from  blame.  The  action  for  "money  had 
and  received  "  in  such  cases  is  a  sort  of  equitable  remedy ;  and 
may  be  available  to  a  party  who,  upon  the  principles  of  equity,. 
"  comes  into  court  with  clean  hands."  It  is  equally  a  well- 
established  principle  that  in  a  case  in  which  the  failure  to  effect 
or  to  realize  the  consideration  for  or  upon  which  the  party  has 
made  payment  or  an  advance,  has  been  the  result,  though  even 
partially  of  default  or  neglect  on  his  part,  his  claim  to  recover 
back  the  money  which  he  has  paid  must  fail. 

In  the  present  case  the  failure  of  consideration — that  is,  the 
delivery  of  the  goods — has  been  found  to  have  been  owing  en- 
tirely to  the  fault  of  the  plaintiffs,  who  left  the  fish  in  the  de- 
fendants' 8tx)re  for  their  own  convenience,  and  for  so  long  a  time 
after  the  reasonable  and  proper  time  for  the  delivery  and  re- 
moval had  passed. 
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If  upon  no  other  ground  therefore  than  this,  it  is  at  least 
doubtful  whether,  having  once  paid  their  money  on  account  of 
this  contract  or  purchase,  the  plaintiffs  can  now  recover  it- 
back. 

Upon  the  whole  case,  therefore,  we  think  that  judgment 
should  be  entered  for  the  defendant. 

Attorney  General  and  Mr.  Johnson  for  plaintiff's. 

Mr.  Emerson,  Q,  C,  and  Mr.  Horwood  for  defendants. 


S.  S.  CYPHRENES  v.  S.  S.  LA  FLANDRE.  ♦ 
1896,  June.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Shipping — Cotliawn—Regulaiiona  for  preventing  collisions  at  sea,  Article  18, 

Two  steamships,  ou  opposite  courses  on  the  Atlantic,  when  ntarly  a  mile  apart,- 
sighted  each  other.  The  Cyphrenes  was  steering  K  ^  N.  ;  the  £a  Flandre 
W.  S.  W.  Both  ships  were  making  full  speed.  Within  five  minutes  of  mutu- 
ally sighting  each  other  the  ships  came  into  collision,  the  Cyphrenes  striking 
the  La  Flandre  on  the  port  side  at  an  angle  of  6^  or  7^  and  twice  after  ou  the 
same  side  before  passing  her  stem.  Beyond  these  facts  the  parties  were  not 
agreed,  and  the  plea<lings  and  evidence  were  in  absolute  contradiction  and 
differed  irreconcilably.  The  Cyphrenes  wa.s  vrrecked  by  the  collision  and 
abandoned  by  her  crew.  Her  owners  and  the  owners  of  the  cargo  and  freight 
afterwards  instituted  proceedings,  alleging  that  the  La  Flandre  was  alone  to 
blame  ;  the  latter  ship  defended,  and  conntcr-clairoed  on  the  grounds  that  the 
collision  was  entirely  due  to  the  fault  of  the  Cyphrenes. 

Held — The  Cyphrenes  was  alone  to  blame  and  judgment  should  go  against  her, 
and  the  counter-claim  of  the  La  Flandre  be  allowed,  in  that  the  Cyphrenes 
should,  on  seeing  the  La  Flandre^s  red  light,  have  reversed  her  engines  full 
speed,  have  kept  her  helm  to  port  and  answered  the  international  signal  of 
the  La  Iflandre,  none  of  which  regulations  she  observed  but  which  were  all* 
observed  by  the  other  ship. 

This  was  an  action  in  rem  instituted  by  the  owners  of  the 
British  steamship  Cyphrenes  against  the  owners  of  the  Bel- 
gian steamship  La  Flandre  to  recover  damages  for  the  total 
loss  of  the  former  ship  and  of  her  cargo,  occasioned  by  collision 
between  the  two  ships  in  the  North  Atlantic  Ocean  on  the 
30th  December,  1893. 

The  defendants  counter-claimed. 

*  The  defendants  in  this  case  appealed  to  the  Privy  Council,  where  the  judgment 
of  the  Chief  Justice  was  affirmed.  For  judgment  of  Frivy  Council  vide  Appendix,, 
page  19. 
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The  facts  alleged  on  behalf  of  the  plaintiffs  were  that,  on 
the  30th  December,  1893.  the  steamship  Cyphreties,  of  1,309 
tons  register,  manned  with  a  crew  of  twenty-seven  hands,  was 
proceeding  on  a  voyage  from  Savannah,  in  Georgia,  United 
States  of  America,  bound  to  Liverpool,  with  a  cargo  consisting 
of  bales  of  cotton  and  other  merchandize,  and  that  shortly 
after  6  a.  m.  on  said  day  the  said  steamship  was  in  latitude 
iibout  45  26  north  and  longitude  about  49.14  west,  steering 
east  \  north  by  her  standard  compass,  and  proceeding  at  the 
rate  of  nine,  miles  an  hour  with  a  slight  breeze  of  wind  from 
the  southward  and  weather  clear.  She  had  no  sails  set;  the 
masthead  and  side  lights  were  duly  exhibited  and  burning 
brightly,  and  a  good  look-out  kept.  At  that  time  the  mast- 
head and  starboard  lights  of  a  stetimer  were  observed,  which 
proved  to  be  the  La  Flandre,  about  three-quarters  of  a  mile 
distant,  bearing  three  and  a  half  or  four  points  on  the  Cyph- 
renes*  starboard  bov^.  The  Cyphrenes  kept  on  her  course,  when 
shortly  afterwards  the  La  Flandre  opened  her  red  light,  caus- 
ing risk  of  collision.  The  helm  of  the  Cyphrenes  was  put  im- 
mediately hard-a-port  and  engines  put  full  speed  astern,  but 
the  La  Flandre  came  in*,o  collision  with  her,  striking  with  her 
port  side  the  stem  and  lx)W8  of  the  Cyphrenes  and  carrying 
-away  and  staving  in  the  same  beyond  the  water-tight  bulk- 
head. After  consultation,  the  water  having  got  into  the  engine 
room,  and  as  there  was  no  possibility  of  saving  the  stricken 
ahip,  and  as  from  her  position  she  was  likely  to  become  a  dan- 
gerous obstacle  to  navigation,  the  master  set  fire  to  her,  when 
she  shortly  afterwards  sank. 

The  facts  as  alleged  by  the  defendants  were :  that  the  La 
Flandre  was  a  Belgian  screw  steamship  of  about  1,510  tons 
register,  constructed  for  the  carriage  of  oil,  with  a  crew  of 
twenty-nine  hands,  and  was  on  a  voyage  in  water-ballast  from 
Antwerp,  Belgium,  bound  to  New  York,  United  States  of 
America,  there  to  load  with  petroleum  for  Europe.  That  on 
the  said  30th  December,  about  6.25  a.  m ,  the  ship  was  about 
179  miles  off  Cape  I^ace  in  latitude  45.38  north  and  longitude 
49  west,  the  morning  dark  and  rainy  with  a  fresh  breeze  from 
about  N.  W.  and  sea  moderate  The  La  Flandre  was  under 
steam  alone,  steeling  W.  S.  W.,  true  course,  and  making  about 
seven  knots  an  hour.  The  masthead  and  side  lights  were  duly 
^exhibited  and  burning  brightly,  and  a  good  look-out  kept.  At 
that  time  was  sighted  a  masthead  light  of  a  steamship  (which 
proved  to  be  the  Cyphrenes^.  right  ahead,  distant  apparently 
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from  one  to  one  and  a  half  miles.  Those  on  board  the  Za 
Flandre  immediatsly  afterwards  sighted,  together  with  the 
masthead  light,  the  red  light  of  the  Cyphrenes,  also  right  ahead. 
The  La  Flamdre,  immediately  upon  seeing  the  red  light  of  the 
Cyphrenes,  which  caused  risk  of  collision,  ported  her  helm,  and 
shortly  afterwards  she  saw  both  side  lights,  together  with  the 
masthead  lights  of  the  CyphrcTies,  the  helm  of  the  La  Flandre 
being  still  constantly  kept  a-port.  The  red  light  of  the  Cyph^ 
renes  shortly  afterwards  disappeared,  and  the  La  Flandre  saw 
only  her  masthead  light  and  her  green  side  light.  Not  seeing 
the  red  light  of  the  Cyphrenes  re-appearing,  the  La  Flandre 
then  gave  the  international  signals  with  the  steam  whistle  that 
she  was  directing  her  course  to  starboard.  These  signals  were 
not  regarded  or  answered.  In  the  meantime,  although  the 
rudder  of  the  La  Flandre  was  hard-a-port  and  she  was  con- 
stantly going  off  to  starboard,  the  two  ships  were  getting  so 
close  to  each  other  that  collision  became  imminent.  The  La 
Flandre  stopped  and  immediately  reversed  her  engines  full  speed 
astern.  Nevertheless,  the  Cyphi'enes  struck  the  La  Flandre  on 
her  port  side  between  the  foremast  and  forestem,  doing  her  con- 
siderable damage,  and  instantly  afterwards  struck  her  in  seve- 
ral places  between  the  place  of  the  first  collision  and  the  stem 
of  the  La  Flandre,  thus  occasioning  much  more  damage.  The 
plaintiffs  charged  that  the  La  Flandre  should  have  kept  her 
course,  that  her  helm  was  improperly  ported,  and  that  the  col- 
lision was  occasioned  by  her  improper  and  negligent  action. — 
The  defendants  charged  that  the  collision  was  caused  by  the 
improper  and  negligent  navigation  of  the  Cyphrenes  in  not 
keeping  her  course,  in  improperly  starboarding  her  helm  in 
the  first  instance,  and  afterwards  improperly  porting  her  helm 
at  80  short  a  distance  from  the  La  Flandre  as  to  make  a  colli- 
sion between  the  8hi])s  inevitable,  in  not  reversing  the  engines 
and  in  disregarding  the  international  signals  given  by  the  La 
Flandre. 

The  witnesses  on  both  sides  were  examined  before  me  in 
court  and,  as  not  infrequently  happens  in  like  cases,  the  evi-* 
dence  of  the  respective  crews  of  the  ships  concerned  was  so 
conflicting  in  material  points  as  to  be  irreconcilable.  There  is 
little  difference  in  the  testimony  as  to  the  position  of  the  ships 
in  the  Atlantic  when  first  seen  by  each  other,  but  the  parties 
do  not  quite  concur  as  to  the  state  of  the  weather  or  the  direc- 
tion of  the  wind  at  the  time.  The  plaintiffs  stated  that  the 
weather  was  clear  but  dark,  and  on  cross-examination,  Owens, 
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the  second  officer  or  mate  of  the  Cyphrenes,  also  stated  "  there 
was  a  kind  of  mist,  spitting  rain,"  the  wind  southerly,  while 
the  defendants  stated  that  it  was  north-west  with  drizzling 
rain,  and  that  they  could  not  see  far.  Both  say  it  was  not 
foggy  and  that  the  sea  was  moderate.  Owens,  who  had  been 
in  charge  from  four  o'clock,  a,  m.,  of  the  30th  December,  when 
the  collision  occurred,  stated  that  "twelve  minutes  past  six 
o'clock  I  sighted  the  masthead  light  and  green  light  of  a  steamer 
(the  La  Flandre),  These  lights  bore  between  three  to  four 
points  on  our  starboard  bow  at  a  distance,  I  should  say,  of 
between  three  quarters  and  one  mile  off.  Nothing  was  done 
when  I  saw  Ids  green  light.  About  two  minutes  afterwards  I 
saw  his  red  light,  which  bore  about  five  points  on  our  starboard 
bow  When  I  saw  the  red  light  I  immediately  sang  out  to  put 
the  helm  hard  a-port.  That  was  followed  immediately  after 
by  ringing  the  telegraph  "full  speed  astern."  These  orders 
were  obeyed.  The  red  light  approached  us  quickly,  and  was 
opening  more  and  showing  her  hull  now  as  she  came  on,  com- 
ing at  considerable  speed.  From  the  time  I  first  saw  her  red 
light  until  the  collision  I  should  say  was  four  minutes.  We 
never  starboarded  our  helm.  It  was  not  possible  up  to  the 
moment  of  collision  for  the  La  Flandre  to  have  seen  our  port 
light  at  any  time  From  the  time  I  gave  the  order  the  engines 
were  going  astern  all  the  time.  After  the  collision  the  La  Flan- 
dre had  headway  on  her  and  struck  us  several  times  going 
along  before  she  got  clear  of  us.  I  should  say  the  La  Flandre 
was  coming  on  at  seven  or  eight  knots  at  the  time  I  saw  her 
red  light.  I  heard  one  short  blast  of  her  whistle  just  imme* 
diately  before  the  collision.  The  La  Flandre  was  going  ahead 
at  this  time.  When  she  blew  the  whistle  she  was  then  almost 
right  on  top  of  us  or  on  our  starboard  bow."  This  was  the 
officer  from  whose  notes  the  entries  in  the  official  log  were 
made  by  the  first  officer,  to  which  I  shall  hereafter  refer.  The 
master,  Schmuck,  and  second  officer  Herman  of  the  La  Flandre, 
who  were  together  on  the  bridge  from  four  o'clock,  a  m.,  on  the 
day  and  time  in  question,  corroborated  each  other.  The  master 
had  continued  there  from  the  previous  watch,  and  he  stated 
the  condition  of  things  during  that  time  on  board  his  ship,  before 
sighting  the  Cyphrenes.  He  stated,  inier  cUia,  "  that  a  bright 
masthead  light  was  reported  by  the  lookout  about  twenty-five 
minutes  past  six  o'clock.  The  lookout  was  situate  on  the  top- 
gallant forecastle.  The  man  on  the  lookout  is  an  A.  B.,  and 
had  a  master's  certificate.     From  the  bridge  where  I  saw  the 
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masthead  light  before  it  was  reported  by  the  lookout.  I  saw 
it  a  couple  of  seconds  before  it  was  reported.  My  sight  is  good 
— it  has  been  proved  so  a  couple  of  times.  After  th^  masthead 
light  was  reported,  a  couple  of  seconds  after,  the  red  side  light 
was  reported.  I  saw  the  red  light  at  the  time  it  was  reported. 
That  light  was  reported  light  ahead,  and  the  masthead  light 
was  reported  right  ahead.  When  they  were  reported  right 
ahead  I  saw  them  right  ahead  At  the  time  these  h'ghts  were 
reported  I  was  on  my  course  W.  S.  W.,  true  course.  As  soon 
as  the  red  light  was  reported  1  ordered  the  helm  liard  a-port. 
As  soon  as  it  was  reported  I  saw  it  and  gjive  the  order  to  put  the 
helm  hard  a-port.  That  order  was  instantly  obeyed.  I  gave  that 
•order.  I  don't  think  it  was  repeated  by  the  second  officei ,  because 
I  saw  him  going  to  the  wheel  house.  I  heard  the  wheelman  say 
"  harda-port."  The  upper  wheel  house  is  on  the  bridge  where  I 
was.  After  I  gave  the  order  hard  a-port  I  heard  the  response 
hard  a-port,  and  then  I  saw  the  three  lights  right  ahead.  It  may 
have  been  three  or  four  seconds  after  I  saw  the  red  light  that 
I  saw  the  green  light.  In  the  space  that  intervened  between 
seeing  the  red  light  and  seeing  the  green  light  I  had  given  the 
order  hard  a-port.  At  the  time  I  saw  the  green  light  the  vessel 
had  answered  her  helm.  The  ship  had  only  changed  her  course 
a  little.  We  gave  her  so  much  helm  in  a  second  or  two  that 
she  changed  her  course  immediately.  When  T  saw  the  green 
light  I  saw  the  red  and  masthead  light.  All  the  three  lights 
were  in  view;  I  watched  those  lights  carefully.  Then  the 
red  light  disappeared,  leaving  only  the  masthead  light  and  the 
green  light.  I  still  continued  porting  hard  a-port.  going  oflf  to 
starboard.  The  green  and  masthead  lights  still  kept  in  view. 
After  the  red  light  distippeared  I  saw  only  the  masthead  light 
and  the  green  light  of  the  other  vessel.  The  other  ve^ssel  must 
have  starboarded  naturally ;  I  mean  she  starboarded  naturally 
because  the  red  light  went  out  of  sight.  That  was  the  natural 
•conclusion  I  came  to.  I  continued  going  off  to  the  starboard 
with  the  helm  hard  a-port.  My  vessel  has  no  keel  and  has  a 
flat  bottom.  This  has  the  effect  of  turning  quicker  and  of 
answering  the  helm  instantly.  She  has  steam  steering  gear  so 
that  you  can  turn  it  round  instantly  with  your  finger.  The 
steering  gear  being  so  easily  managed  and  the  vessel  being 
without  a  keel  she  can  be  brought  round  more  quickly  than  a 
vessel  with  a  keel.  I  continued  the  vessel  hard  a-port  and  I 
saw  next  from  my  judgment  it  was  about  time  to  stop  the  ship 
and  reverse  the  engines,  as  I  saw  the  other  vessel  was  coming 
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closer.  About  a  minute  or  so  after  I  saw  the  three  lights  and 
the  red  light  disappear.  I  blew  the  international  signal,  which 
was  one  short  blast.  This  was  the  signal  that  I  was  directing 
my  course  to  suirboard.  After  looking  for  the  red  light  and 
not  seeing  it  again  appear  I  blew^  a  second  bhist.  The  second 
mate  gave  the  signal  and  there  was  about  eight  or  nine  seconds 
between  the  blasts.  The  blasts  were  »is  loud  as  the  whistle 
could  go.  It  was  a  loud  whistle,  and  rught  to  be  heard  with 
weather  like  that  a  niilo,  anyhow.  I  heard  no  reply ;  then  I 
whistled  a  third  time  as  there  was  no  reply.  After  I  blew  the 
third  whistle  and  there  was  no  response,  I  put  the  telegraph 
"  full  speed  astern."  I  got  a  reply  to  the  telegraph  instaatly. 
The  engines  were  put  full  speed  astern.  About  two  minuter 
elapsed  between  my  giving  the  order  "  full  speed  astern"  and 
the  collision.  All  this  time  the  helm  was  hard  a-port.  When 
I  put  my  engines  full  speed  astern  the  C^jphrenes  bore  from  me 
from  4i  to  5  points  on  my  port  bow.  I  went  full  speed  astern 
to  allow  her  on  her  course  to  cross  our  bow.  Then  I  saw  from 
the  Cyphrerves*  masthead  light  and  the  green  side  light  that  in- 
stead of  goi»g  off  on  her  course  she  must  have  ported.  She 
ran  into  my  port  side  at  an  angle  of  about  seven  points  from 
my  bow  or  stem  on  my  port  bow.  This  shows  she  must  have 
ported  her  helm  and  was  going  at  a  great  speed.  All  this  time 
I  was  on  the  bridge  and  the  second  officer  was  on  the  bridge 
just  the  same.  There  was  a  man  at  the  wheel  and  there  was 
a  man  on  the  look-out.  At  the  time  of  the  collision  it  was  still 
dark.  There  was  no  moon  and  there  was  no  daylight.  Day- 
light had  not  come  when  she  ran  into  us.  I  could  not  see  the 
hull  of  the  Cyphrenes;  I  could  see  the  loom  of  her.  Up  to  the 
time  of  the  collision  my  engines  were  full  speed  astern.  From 
the  loom  of  the  ship  I  could  see  that  she  was  coming  into  us 
at  a  considerable  speed.  I  could  not  tell  the  exact  speed ;  it 
was  about  eight  or  nine  knots  I  mean  she  was  going  eight  or 
nine  knots.  She  went  into  us  about  seven  points  on  our  port» 
the  beam  would  be  eight  points.  When  she  went  into  us  I 
could  feel  she  struck  us  very  much.  I  could  feel  our  ship  going 
over  to  starboard  very  much.  My  vessel  had  heeled  over  to 
starboard  so  much  that  I  thought  my  vessel  would  be  capsized. 
I  weis  in  water-ballast  I  heard  a  loud  crashing  as  she  went 
into  us  forward.  When  she  hit  us  I  stayed  on  thd  bridge.-^ 
After  she  hit  us  I  saw  her  as  she  came  away  from  us.  I  kept 
my  eye  on  her.  She  came  out  of  the  hole  instantly  and  went 
back  from  my  ship  some  ten  or  twelve  feet,  and  then  she  struck 
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me  again  aft  about  twenty  feet  from  the  first  hole,  and  broke 
the  top  plate  and  rail.  She  never  got  clear  of  my  side  until 
she  got  clear  of  my  stern,  and  gave  me  another  heavy  blow  aft 
of  the  mizzen  rigging.  Before  the  collision  and  before  she 
touched  me  at  all  I  sung  out,  "What  are  you  doing  man,  go 
astern  ?"  I  sung  this  out  twice ;  there  was  no  reply ;  then  the 
collision  occurred.  After  the  collision  I  again  sung  out,  *'  Go 
astern,  stop  your  engines,  you  are  tearing  my  whole  side  out !" 
The  reply  from  the  Cyphreries  was,  "  She  is  stopped."  I  think 
it  was  Captain  Kelly's  voioe ;  she  passed  my  stern  and  passed 
me  altogether.  She  went  around  my  stern  and  came  up  until 
she  laid  up  about  five  or  six  points  on  my  starboard  bow,  about 
a  quarter  of  a  mile  away  or  a  little  less." 

I  have  not  extracted  the  evidence  of  the  master  of  the  Cy- 
phrenes,  as  he  was  not  on  deck  until  some  time  after  the  ships 
had  sighted  each  other,  having  retired  at  twenty-five  minutes 
after  five  to  the  chart  room,  lying  down  on  the  settee.  The 
two  I  have  selected  ought,  with  the  second  oflBcer  of  the  La 
Flandre,  if  they  have  spoken  truth,  fully  testify  to  the  circum- 
stances surrounding  the  collision.  And  yet  they  and  those  who 
have  given  their  evidence  on  each  side  so  strongly  contradicted 
each  other  that  I  have  had  no  little  difficulty  in  arriving  at  the 
judgment  I  should  pronounce,  particularly  as  regards  any  im- 
proper manoeuvering  under  the  circumstances  by  the  La  Flan- 
dre, which  may  be  considered  to  have  contributed  to  the  colli- 
sion. I  have  carefully  considered  the  evidence  of  the  master 
of  the  Cyphrenes,  as  also  that  of  the  second  officer  (Hermann) 
of  the  La  Flandre,  who  was  on  the  bridge  with  the  master 
throughout,  from  whose  notes  the  entries  in  the  official  log 
were  made,  as  also  the  evidence  of  those  who  were  on  watch. 
And  here,  as  regards  the  efficiency  of  the  lookout  on  board  the 
Cwkrenes,  I  may  observe,  upon  the  absence  of  the  third  mate, 
whose  duty  it  was,  as  the  second  mate  stated,  to  have  been  on 
the  forward  house  but  who  was  not  there,  as  was  also  the  case 
of  Sullivan,  who  should  have  been  there  but  was  not,  and  who 
was  permitted  to  leave  this  colony  without  being  examined. 
Wliere  the  conflict  in  testimony  is  so  great,  very  much  depends 
upon  the  reliance  to  be  placed  on  the  accuracy  of  the  evidence 
of  Owens,  the  second  mate  of  the  Cyphrenes,  whose  statement 
of  the  time  at  which  be  first  sighted  the  masthead  light  of  the 
La  Flandre  varies  from  eight  minutes  after  six  o'clock,  the  time 
he  gave  the  first  mate  for  entering  in  the  official  log,  and  twelve 
or  thirteen  minutes  after  six  o'clock,  which  he  now  states  is 
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more  correct  than  the  other  which  was  given  on  the  day  of  the 
collision  on  board  the  La  Flandre,  and  which  he  did  not  dis- 
cover until  some  time  had  elapsed  after  his  arrival  in  Saint 
John's.  He  further  stated  that  he  wished  to  make  another 
correction,  that  he  saw  the  green  light  of  the  La  Flandre  about 
two  minutes  before  he  saw  the  red  light,  "  whereas  in  my  state- 
nient  put  in  the  log  I  made  it  five  minutes  "  Considering  the 
short  time  that  elapsed  between  the  sighting  of  the  ships  and 
their  distances  from  each  other  and  the  time  of  the  collision,  it 
is  remarkable  there  should  be  such  a  variance  between  these 
times,  when  the  circumstances  must  be  presumed  to  have  been 
so  fresh  in  the  recollection  of  this  witness,  and  his  subsequent 
rather  tardy  discovery  of  his  previous  inaccuracy.  If  his  first 
statement  were  true,  as  entered  in  the  log,  then,  instead  of  two 
minutes  having  elapsed  from  his  seeing  the  red  light  after  he 
had  seen  the  masthead  and  green  lights,  five  minutes  would 
have  elapsed  before  he  gave  the  order  hard  a-port,  and  rung  the 
telegraph  bell  to  reverse  full  speed  astern.  On  cross-examina- 
tion, he  admitted  that  if  they  had  continued  their  course  five 
minutes  after  seeing  the  green  light  there  would  have  been  no 
collision.  The  promptitude  with  which  these  orders  were 
obeyed  is  of  consequence.  The  only  person  attending  to  the 
engine  at  the  time  was  the  second  engineer,  Jones,  and  several 
of  the  crew  of  the  La  Flandre  have  deposed  that  he  stated  when 
on  board  her  that  when  the  telegraph  bell  rung  to  reverse  he 
was  on  the  top  of  the  platform  greasing  the  cylinder,  and  in 
hurriedly  going  down  the  ladder  he  had  his  waistcoat  or  coat 
torn.  This,  however,  he  positively  denied.  Among  the  many 
contradictions  in  the  respective  statements  the  plaintiff  asserted 
that  the  La  Flandre  struck  with  her  port  side  the  stem  and 
bow  of  the  Cyphrenes,  carrying  away  and  staving  in  the  same 
beyond  the  watertight  bulkhead;  that  she  continued  going 
^ead  and  steamed  across  the  Cyphreru^  bow  and  circled  on  her 
port  helm  until  she  brought  herself  on  the  Cryphrenes*  star- 
board side;  while  the  defendant  asserted  that  the  Cyphretus 
struck  the  La  Flandre  on  the  port  side  at  an  angle  of  about 
seven  points  from  her  bow  or  stem  on  her  port  bow  and  with 
so  much  force  that  she  heeled  over  to  starboard ;  that  she  again 
struck  about  twenty  feet  from  the  first  hole  and  never  got  clear 
joi  the  La  Flandre' s  side  until  she  got  clear  .of  her  stem  and 
gave  her  another  blow  aft  of  the  mizzen  rigging ;  went  round 
the  La  Flandre' s  stern  and  came  up  until  she  laid  about  five 
or  six  points  on  the  starboard  bow  of  the  latter,  distant  about 
ji  quarter  of  a  mile. 
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The  mechanical  experts,  Wheatly  and  Ledingham,  have  des- 
cribed the  construction  of  the  La  Flandre  and  the  character  of 
the  damage  as  illustrated  by  the  photographs,  and  both  state 
that,  from  their  observations  and  considerations,  the  Cyphrenes 
ran  into  the  La  Flandre  some  seven  or  eight  feet  at  the  strong- 
-est  part  of  her  side  with  great  resisting  powers,  and  that  her 
force  must  have  been  considerable  to  have  caused  such  destruc- 
tion and  the  destruction  of  her  (Cyphrenes)  own  structure  at 
the  same  time.  I  think  it  is  due  to  the  master  and  crew  of  the 
La  Flavdre,  they  being  all  of  foreign  birth,  to  say  that  they 
appeared  to  me  to  give  their  evidence  very  fairly  and  with  the 
desire  to  speak  truthfully,  including  the  two  of  them  (Nuits 
and  Lindhout)  who  were  produced  by  the  piaintiflf  when  they 
were  about  quitting  the  ship  under  the  circumstances  given  in 
evidence.  It  was  a  serious  disadvantage  to  me  that  at  the 
hearing  competent  nautical  assessors  could  not  be  obtained 
here,  but,  after  considerable  delay,  the  parties  selected  two  of 
known  competency  and  experience,  who,  having  most  carefully 
read  over  and  considered  the  evidence,  plans  and  exhibits,  gave 
the  result  of  their  considerations  as  follows : — *'  We  find  that 
when  the  Cyphrenes  first  saw  the  La  Flandre' s  lights,  about  one 
mile  distant,  the  Cyphrenes'  helm  was  ordered  to  port,  and  we 
are  of  opinion  that  if  it  had  been  so  kept  and  the  international 
signal  given  by  the  La  Flandre  that  she  was  directing  her 
<20ur8e  to  starboard  answered,  that  no  collision  would  have  oc- 
<5urred ;  also,  that  when  the  Cyphrenes  saw  the  La  Flandre' s  red 
light  and  the  ships  nearing  each  other  the  engines  of  the  Cyph- 
renes should  have  been  reversed  full  speed,  by  which  measure 
the  ships  could  not  have  collided  in  the  manner  they  did,  and 
in  our  opinion  both  would  have  passed  clear  of  each  other. 

"  We  find  that  when  the  La  Flandre  first  saw  the  masthead 
light  of  the  Cyphrenes  and  shortly  afterwards  the  red  light,  she 
at  once  had  her  helm  put  to  port  and  so  kept  it,  and  gave  the 
international  signal  mentioned  above,  that  she  had  so  done 
which  the  Cyphrenes  neglected  to  answer,  but  should  have  so 
done  or  have  given  another  signal  under  the  circumstances; 
for  instance,  if  the  Cyphrene^  helm  was  to  starboard  when  she 
heard  the  La  Flandre's  signal,  she  should  have  given  two  short 
blasts  to  warn  the  other  ship  it  was  so.  However,  when  the 
La  Flandre  lost  sight  of  the  red  light  of  the  Cyphrenes,  while 
still  seeing  her  masthead  and  green  lights,  assuming  the  Cyph- 
renes was  under  a  little  starboard  helm,  the  La  Flandre  should 
have  at  once  reversed  engines  full  speed,  which  might  have 
Fl 
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avoided  ^\\e  collision,  or  it  would  have  been  less  disastrous  than* 
it  was,  as  regards  the  speed  of  either  at  the  time  of  the  colli- 
sion beyond  the  fact  that  both  were  seriously  damaged,  and 
that  both  or  one  of  them  must  have  been  going  at  nearly  iif  not 
at  full  speed.  Admittedly,  from  the  evidence,  the  ships  were 
steering  on  nearly  opposite  points  or  within  half  a  point  of  it. 
From  the  evidence  on  behalf  of  the  CryphreTies,  it  appears  that 
when  the  La  Flandre*8  lights  were  first  visible  they  bore  three 
and  a  half  to  four  points  on  her  stai  board  bow  about  three- 
fourths  off,  or  a  mile  distant.  In  which  ease  if  both  ships  had 
maintained  their  respective  courses  they  would  have  passed 
each  other  about  half  a  mile  in  distance,  and  could  not  possi- 
bly have  collided.  On  the  other  hand,  the  evidence  for  the 
JLa  Flandre  shows  that  she  first  saw  the  Ci/phrenes'  lights  right 
ahead  about  one  and  a  quarter  miles  distant,  and  that  she  at 
once  ported  her  helm ;  in  which  case,  and  if  that  the  Cyphrenes 
had  kept  on  her  course,  no  collision  could  have  taken  place,  as 
the  La  Flandre,  being  quick  to  answer  her  helm,  would  have 
been  well  clear  of  the  other  before  they  met. 

"  The  foregoing  is  the  conscientious  opinion  of  both  of  us  to 
the  best  of  our  knowledge  and  experience,  and  we  think  that 
the  fault,  if  any,  was  on  the  part  of  the  Cyphren/ss!* 

They  were  also  of  opinion  that  one  man  was  not  sufficient 
for  attendance  at  the  engines.  The  probability  is  that  if  both 
ships  had  not  seen  each  other  and  maintained  their  respective 
courses  there  would  have  been  no  collision.  There  was  no  fog, 
but  it  was  dark,  with  a  little  rain,  and  wind  moderate  when  the 
lights  of  the  ships  appeared  right  ahead  of  each  other.  It  ap- 
pears that  the  master  of  the  La  Flandre  gave  the  proper  order 
to  hard  a-port  when  the  masthead  and  green  lights  of  the 
Cyphrenes  were  visible,  as  also  at  first  did  the  latter,  but  when 
her  red  light  so  shortly  afterwards  disappeared  and  did  not 
reappear,  as  I  consider  the  evidence  warrants  me  in  believing, 
the  Cyphrems  must  have  indicated  a  starboarding.  Finding 
the  red  light  kept  out  of  sight  the  master  of  the  La  Flandre 
gave  a  short  blast  of  the  whistle  to  signify  that  she  was  direct- 
ing her  course  to  starboard  This  was  repeated  twice  at  short 
intervals.  These  signals  being  disregarded  (one  only  is  ad- 
mitted to  have  been  heard  just  before  the  collision)  she  was 
put  full  speed  astern  to  allow  the  Cyphrenes  to  cross  her  bow. 
About  two  minutes  afterwards  the  collision  occurred ;  and,  ao* 
cording  to  my  view  of  the  evidence,  was  caused  by  the  Cypk- 
renss  with  great  force  running  into  the  port  side  ot  the  £a 
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Flitndre.  The  only  fault  attributed  to  the  latter  by  the  as- 
sessors was  their  thinkiug  she  should  have  revei-sed  her  engines 
before  she  did  to  prevent  or  lessen  the  effect  of  collision ;  but  it 
was  observed  in  Wilson  <&  Sons  vs.  Cun-ie,  6  Rep.  H.  Z.,  i5P^, 
that  of  course  must  always  depend  upon  the  circumstances  of 
the  particuhir  case,  and,  substituting  the  Olio  and  Thorse  in 
that  case  for  the  Cyphrenes  and  the  La  Flandrc  in  this  case.  I 
may  inquire  had  not  the  La  Flandre  a  right  to  see  with  reason- 
able certainty  before  reversing  whether  the  officer  in  charge 
of  the  Cyphrtnts  was  going  to  manoeuvre  as  he  ought  to  have 
done  ?  And,  as  in  the  Bei^l,  6  Asp  M.  C,  3^5,  had  he  not  the 
right  to  assume  that  the  Cyphrenes  would  not  go  on  obstinately 
neglecting  her  duty?  After  the  signals  were  unanswered  it 
was  apparent  to  the  master  of  the  La  Flandre  that  the  officer 
in  charge  of  the  Cyphrenes  was  persisting  in  manoeuvring  as  he 
ought  not  to  have  done.  He  stopped  and  reversed.  The  as- 
sessors concluded  that  the  fault,  if  any,  was  on  the  part  of  th& 
Cyphrerus, 

Having  regard  to  the  regulations  for  preventing  collisions  at 
sea  and  all  the  circumstances  as  given  in  evidence  before  me, 
I  am  of  opinion  that  the  La  Flandre  was  not  improperly  ma- 
ncBuvred,  and  that  the  Cyphrenes  was  alone  to  blame  for  the 
collision  and  consequent  damage;  and  I  therefore  give  judg- 
ment against  the  owners  of  the  Cyphrenes  (the  plaintifTs)  and 
allow  the  La  Flandre* s  counter-claim  with  costs. 

From  the  large  amount  claimed  on  both  sides  and  the  impor- 
tant principle  involved  in  this  action,  I  am  much  pleased  to  be 
informed  that  my  decision  is  to  be  appealed  from  to  Her  Ma- 
jesty's Privy  Council,  which  high  tribunal  has  so  much  larger 
experience  in  like  matters  than  we  can  pretend  to  have  here. 

Mr.  Morison^  Q.  (7.,  for  Cyphrmvee. 

Mr.  BvMTwn^  Q.  0^  and  Mr.  Sanaood,  Q.  C,  for  La  Flandre^ 
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Detinue— Debenture  bonds — Assignment  as  cover  for  advances — Continuing  seeuriiy 

— Non-registration — Non-delivery— Potoer  of  Bank  to  oMign — Insolvency 

of  Bank, 

In  the  year  1886  the  Commercial  Baok  of  NewfounfUaud  by  deeds  assigned  to 
the  London  and  Westminster  Bank,  London,  certain  debenture  bonds  to  the 
value  of  $144,100,  as  security  against  advances  to  be  made  on  current  account, 
to  be  held  so  long  as  any  amount  remained  due  to  the  London  and  Westmin- 
ster Bank.  The  bonds  so  assigned  were  held  by  the  assignors  for  the  purpose 
of  collecting  the  annual  interest  due  on  the  same.  In  1892  the  indcbtedneM 
of  the  Commercial  Bank  was  completely  paid  off,  but  the  bonds  were  not  re- 
assigned and  further  advances  were  made,  and,  on  the  suspension  of  the  Com- 
mercial Bank  in  1894,  it  was  in  debt  to  the  London  and  Westminster  Bank  in 
excess  of  the  value  of  the  bonds  assigned.  In  an  action  of  detinue  by  the 
London  and  Westminster  Bank  it  was  contended  by  the  trustees  of  the  Com- 
mercial Bank,  (a).  That  the  assignment  of  the  bonds  was  ultra  vires ; 
(6).  That  the  assignment  was  incomplete  as  there  was  no  delivery  of  the  bonds 
and  the  assignment  was  not  registered ;  (c).  That  when  the  indebtedness  for 
which  the  bonds  were  assigned  was  paid  off,  the  bonds  passed  to  the  assignors 
by  operation  of  law. 

//e/(2— That  the  manager  and  directors  of  the  Commercial  Bank  had  acted  within 
their  powers  in  assigning  the  bonds  ;  that  the  registration  law  for  deeds  does 
not  apply  to  such  securities  or  choses  in  action  ;  that  the  bonds  were  assigned 
as  security  for  all  future  advances  ;  that  the  manual  delivery  of  the  bonds  was 
not  necessary  to  perfect  their  transfer. 

The  matters  in  controversy  in  this  cause  are  brought  before 
us,  on  appeal  from  a  judgment  recently  delivered  by  Mr.  Jus- 
tice Winter,  upon  the  hearing  and  trial  of  the  case  before  him 
without  a  jury. 

In  the  statement  of  claim  on  the  record  it  is  alleged  the  de- 
fendants wrongfully  hold  and  detained  from  the  plaintiflF  com- 
pany certain  debenture  bonds  or  certificates  of  the  government 
of  this  colony  belonging  to  the  plaintiffs  as  assignees  under 
assignments  from  the  Commercial  Bank,  bearing  date  the  26th 
October,  1886,  the  16th  October,  1888,  and  the  10th  day  of 
December,  1889.  The  debentures  are  enumerated  in  the  as- 
signments and  their  face  value  is  stated  to  be  $144,100.  The 
defendant  trustees  still  retain  these  debentures,  and  allege  in 
their  pleading  that  they  were  not  the  property  of  the  plaintiff 
bank  at  the  time  of  the  institution  of  these  proceedings. 

Substantially  the  facts  are  undisputed,  but,  from  a  certain 
standpoint,  they  would  appear  to  involve  some  questions  of  law 
seemingly  difficult  of  solution  and  seriously  altering  the  posi- 
tion and  rights  of  the  parties  to  the  cause.   Briefly  stated  then. 
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it  appeai-s  that  for  some  length  of  time  prior  to  the  year  1885 
the  Commercial  Bank  of  this  place  had  had  business  transac- 
tions to  very  large  amounts  with  the  plaintiff  bank,  and  fully 
availed  of  the  extended  banking  facilities  afforded  it  by  that 
bank.  The  condition  of  the  accounts  and  the  increasing  amount 
of  the  acceptances  on  account  of  the  Commercial  rendered  it 
necessary  for  the  London  and  Westminster  to  call  for  addi- 
tional security  to  that  already  in  their  hands  from  the  defen- 
dant bank,  to  cover  not  only  large  existing  indebtedness  to 
them,  but  also  to  secure  them  in  the  amount  of  future  liabili- 
ties that  might  be  assumed  for  and  on  account  of  the  Commer- 
cial Bank.  From  the  correspondence  and  other  written  data 
to  which  reference  was  made  by  counsel  the  extent  and  import- 
ance of  the  transactions  may  be  easily  ascertained ;  and  the  in- 
sistance  of  the  plaintiff  bank  in  calling  for  additional  security 
to  cover  amount  of  overdrafts  can  be  fully  appreciated. 

Without,  however,  passing  into  the  details  of  these,  it  is 
sufficient  for  the  purposes  of  this  adjudication  to  state  that  the 
assignments  of  government  debentures  were  called  for  and 
made,  and  it  was  mutually  agreed  they  were  to  be  held  by  the 
London  and  Westminster  as  part  cover  for  the  amounts  of  ad- 
vances to  be  made  on  account  of  the  Commercial.  These  as- 
signments are  all  substantially  of  the  tenor  and  effect  set  out 
in  the  following  copy,  and  are  signed  by  manager  Cooke,  bear 
the  corporate  seal  of  the  bank  and  dated  respectively  in  the 
order  stated : — 

•*  Know  all  men,  etc.,  in  consideration  of  the  London  and  Westminster 
Bank  permitting  the  Commercial  Bank,  etc.,  to  overdraw  on  current  ac- 
count in  the  future  as  in  the  past,  the  said  Commercial  Bank  doth  hereby 
assign,  transfer  and  set  over  unto  W.  Astle  and  H.  F.  Billinghurst,  Man- 
agers of  the  said  bank,  all  those  sixty- four  Newfoundland  government  de- 
bentures particularly  described  and  numbered  in  the  annexed  schedule^ 
etc.  ;  to  hold  the  said  bonds  and  all  the  right,  title  and  interest  of  the  said 
Commercial  Bank  therein,  etc.,  unto  the  said  managers  as  security  for  the 
repayment  by  the  said  Commercial  Bank  to  the  said  bank  of  all  future 
advances  on  the  said  current  account,  and  to  hold  only  so  long  as  there 
remain  monies  due  by  the  said  Commercial  Bank  to  the  said  London  and 
Westminster,  and  not  otherwise  secured." 

The  schedule  is  certified  by  the  directors,  sets  out  the  num- 
bers, the  gross  amount  (S72,100)  of  the  debentures  and  declares 
that  a  copy  of  the  assignment  to  the  London  and  Westminster 
Bank  of  these  debentures  for  the  purpose  of  cover  of  overdraft 
had  been  placed  with  the  bonds  in  the  vaults  of  the  bank,  &c., 
and  a  memorandum  made  thereof  in  the  minute  book.     The 
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debentures  enumerated  as  transferred  were  not  transmitted  or 
enclosed  to  the  London  and  Westminster  for  the  reason  stated 
in  the  letter  in  evidence  from  the  Commercial  Bank.,  namely, 
"  that  it  was  necessary,  in  the  collection  of  the  interest  from 
the  government,  they  should  be  presented  at  the  office  of  the 
Eeceiver  General."  The  debentures  consequently  remained 
with  the  Commercial  Bank,  and  the  interest  was  regularly  col- 
lected thereon  and  entered  in  the  general  interest  account  of 
the  bank.  Under  another  assignment,  to  cover  existing  in- 
debtedness and  future  advances,  other  securities  were  trans- 
ferred and  remitted  by  the  Commercial  to  the  London  and 
Westminster  upon  precisely  similar  conditions  as  are  contained 
in  the  foregoing  assignment.  Following  on  these  assignments 
successively  the  banking  transactions  and  dealings  continued 
to  be  carried  on  between  the  parties  with  the  usual  alternating 
conditions  of  uccounts,  to  which  particular  reference  is  made  in 
a  few  letters  supplied  in  evidence  out  of  many  that  must  have 
passed  between  the  parties  on  this  subject.  In  one  of  these 
from  the  London  and  Westminster,  under  date  the  13th  Feb., 
1890,  the  manager,  after  acknowledging  receipt  of  a  remittance, 
states  that  the  advices  accompanying  it  exceed  it  by  £10.000, 
in  addition  to  an  uncovered  debit  balance  against  the  Commer- 
cial Bank  of  £20,000.  Whilst,  on  the  other  hand,  in  the  course 
of  these  continued  dealings  it  appears  that  the  indebtedness  of 
the  Commercial  Bank,  at  the  end  of  the  year  1 892,  was  com- 
pletely wiped  out. 

This  exceptional  change  at  that  period  does  not  appear  to 
have  created  any  stoppage  or  even  temporary  break  in  their 
banking  relations.  There  was  no  disturbance,  practically, 
brought  about  in  the  business  conditions  existing  between 
them  by  reason  or  on  account  of  this  unusual  state  of  the  ac- 
count. Further  transactions  were  carried  on  as  theretofore, 
between  them  down  to  a  short  time  preceding  the  suspension 
of  business  on  the  part  of  the  Commercial  Bank.  When  this 
event  occurred  the  Commercial  was  found  to  owe  the  London 
and  Westminster  Bank  about  the  sum  of  $76,000  on  current 
account;  and  the  debentures  still  remained  in  the  vaults  of 
the  Commercial  Bank,  with  the  assignments  and  schedules, 
unaltered. 

Xow.  under  these  conditions  and  circumstances,  the  defen- 
dants, in  support  of  their  claim  to  retain  the  debentures,  con- 
tend that  the  manager  and  directors  of  the  Commercial  Bank 
had  no  power,  under  the  bank's  charter,  to  make  such  assign- 
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iiients  J  moreover,  that  they  were  not  executed  by  the  Com- 
mercial Bank  nor  registered  in  accordance  with  the  law  pro- 
viding for  the  registration  of  deeds. 

Reliance  is  placed  on  the  insolvency  of  the  Commercial  Bank, 
and  the  vesting  of  its  assets  in  the  hands  of  the  trustees  on  the 
10th  day  of  December  last.  It  is  also  alleged  that  the  over- 
drafts or  advances  made  by  the  [>laintiflF,  and  which  were  in- 
tended to  be  covered  by  the  assignments,  were  met  and  paid 
off  by  the  Commercial  Bank,  and  that  the  debentures  there- 
upon passed  to  the  defendants  by  operation  of  law ;  and  they 
lastly  aver  that  the  securities  were  never  delivered  to  the  plain- 
tiff, and  the  conveyances  thereof  remain  incomplete  and  imper- 
fect. As  to  the  first  exception  taken  to  the  claim  we  have  to 
turn  to  the. Act  of  Incorporation  passed  by  the  Legislature  in 
the  year  1858,  instituting  and  giving  corporate  existence  to  the 
Commercial  Bank. 

In  the  2ud  section  of  the  act  the  bank  is  declared  to  be  a 
body  corporate  with  power  to  carry  on  the  "  business  of  bank- 
ing in  all  its  branches,  etc. ;  to  take  and  hold,  grant  and  assign, 
etc.,  lands,  goods  and  chattels,  etc.,  and  to  do,  perform,  and  ex- 
ecute, all  such  other  matters  and  things  as  shall  pertain  to  it 
€is  such  corporation  to  do  and  perform."  By  the  5th  section  it 
is  provided  that  the  corporation  shall  not  deal  In  anything  ex- 
cept bills  of  exchange,  promissoiy  notes,  bonds,  debentures,  go\A: 
&c.,  &c. 

By  the  3rd  section  it  is  further  enacted  that  "  the  bank  shall 
be  managed  by  a  board  consisting  of  a  manager  and  five  direc- 
tors. These  directors  are  empowered  to  elect  the  manager,  &c., 
and  generally  to  transact  the  business  of  the  bank." 

The  power  and  authority  thus  expressly  conferred  "to  carry 
on  the  business  of  banking  in  all  its  branches,"  and  to  the  di- 
rectors "  to  transact  all  the  business  of  the  bank,"  would  be 
amply  sufficient  to  authorize  and  enable  the  directors  to  deal 
with  these  "debentures"  in  the  interest  of  the  bank  as  pre- 
sented in  this  case.  It  appears  to  be  a  transaction  indispen- 
sable, under  the  circumstances,  to  the  honoring  or  negotiation 
of  their  foreign  bills  or  drafts,  and  especially  for  the  accommo- 
dation and  benefit  of  certain  parties  who  were  then  considered 
to  be  the  most  profitable  and  reliable  patrons  and  customers  of 
the  bank. 

If  the  charter  were  silent  in  relation  to  the  right  of  the  bank 
to  exercise  such  authority,  or  to  deal  at  all  in  debentures,  or 
such  securities  for  money,  would  not  the  exercise  of  such  a 
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right  be  r^aided  in  principle,  and  under  the  law,  applicable  ta 
the  management  of  the  business  of  such  an  institution,  as  one 
of  these  powers  inherent  in  the  directorate,  and  which  might 
Intimately  be  exercised  bj  them  in  the  interests  of  the  bank  ? 
Or  if  this  were  a  case  purely  of  the  borrowing  of  money  for  the 
purposes  of  their  own  business,  instead  of  the  opening  of  an 
account  with  the  plaintiff  bank  to  facilitate  the  making  of  re- 
mittances and  the  negotiation  of  the  paper  of  the  Commercial 
Bank  abroad,  would  the  directors,  by  such  borrowing,  be  open 
to  the  chaige  of  acting  vltra  vires  !  It  could  not  reasonably  be 
held  that  they  were  not  acting  within  their  powers 

We  find,  in  Lindley  on  Companies,  a  recognition  of  the  exis- 
tence of  this  principle.  He  lays  it  down,  unqualifiedly,  "  that 
a  power  to  borrow  is  so  necessary  to  a  banking  company  that 
its  directors  can  scarcely  be  deprived  of  it"  Many  references 
might  be  made  to  reported  cases  containing  judicial  recognition 
of  this  principle,  and  in  which  parties  desirous  of  evadii^  their 
contractional  liability,  or  voiding  an  agreement  otherwise  valid, 
and  involving  like  obligations  to  the  present,  set  up  the  plea  or 
averment  that  the  act  or  the  thing  done  by  which  the  obliga- 
tion was  created  or  incurred,  was  vltra  vires,  or  in  excess  of  the 
power  or  authority  conferred  on  the  party  or  parties  to  the 
agreement  In  this  connection  brief  reference  may  be  made  to 
the  case  of  T7te  Royal  British  Bank  against  Turquand  et  al.,  5 
Ellis  and  Bin.,  p.  L^4^.  The  plaintiff  sued  defendant,  a  joint 
and  stock  company,  on  a  bond  signed  by  two  directors  under 
the  seal  of  the  company,  whereby  the  company  acknowledged 
themselves  bound  to  the  plaintifl  in  £2,000.  The  plea  set  out 
the  condition  which  was  to  secure  the  bank  in  the  re-payment 
of  such  amount  as  the  company  might  owe  on  current  account. 

It  was  pleaded  that  by  its  charter  the  directors  of  the  bank 
might  borrow  on  bond  such  monies  as  would  by  a  general  re- 
solution be  authorized,  but  it  was  averred  there  was  no  such 
resolution  authorizing  the  making  of  the  bond.  Lord  Camp- 
bell, C.  J.,  in  delivering  judgment,  observed,  inter  alia,  "  the 
plea  made  no  charge  of  fraud  against  the  plaintiffs ;  it  alleges 
the  directors  exce^ed  their  authority  in  executing  the  bond, 
but  omits  to  state  that  this  was  known  to  the  plaintiffs,  but 
looking  to  the  business  to  be  carried  on  by  the  company  it 
might  well  be  presumed  that  opening  such  an  account  and 
carrying  on  such  dealings  with  a  banking  house  *  ^  would  be 
within  the  authority  of  the  directors  and  for  the  benefit  of 
shareholders. 
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A  mere  excess  of  authority  by  the  directors,  we  think,  of 
itself,  would  not  amount  to  a  defence.  •  •  •  If  no  ille- 
gality is  shown  as  against  the  party  with  whom  the  directors 
contract  under  the  seal  of  the  company,  excess  of  authority  is 
a  matter  only  between  the  directors  and  the  shareholders  •  • 
The  plaintiffs  have  bona,  fide  advanced  their  money  for  the  use 
of  the  company,  giving  credit  to  the  representations  of  the  di- 
rectors that  they  had  authority  to  execute  the  deed,  and  the 
money  which  th©y  advanced  •  •  •  must  be  taken  to  have 
been  applied  in  the  business  of  the  company  and  for  the  benefit 
of  the  shareholders."  It  is  unnecessary  to  point  out  the  appli- 
cation of  these  authoritative  dicta  to  the  position  of  the  parties 
and  the  question  at  issue  in  these  proceedings.  In  view  of  the 
circumstances  and  facts,  and  of  the  terms  of  the  charter  or  act 
of  incorporation,  and  under  judicial  rulings  on  the  subject,  it  is 
obvious,  that  in  making  these  assignments  the  manager  and  di- 
rectors acted  within  their  power  and  authority  ou  behalf  of  the 
bank. 

This  act  of  assignment  was  not  then  ultra  vires  the  company, 
and  being  under  the  corporate  seal,  and  for  some  years  having 
been  acted  on  and  practically  ratified,  must  be  held  to  be  the 
act  and  deed  of  the  corporation.  Then  as  to  the  exception 
taken  to  its  completeness  and  efficacy  for  want  of  registmtion, 
we  have  also  to  hold  that  this  contention  of  the  defendants  is 
equally  untenable.  The  debentures,  or  government  bonds,  are 
transferable  either  by  endorsation,  delivery,  or  assignment,  and 
our  statute  law  providing  for  the  registration  of  deeds  has  no 
application  to  such  chattle  interests  or  choses  in  action. 

In  the  judgment  of  this  court  delivered  in  the  case  of  Brown- 
ing, trustee  of  O'Deady's  insolvent  estate  vs.  McLoughlan,  the 
chief  justice  laid  it  down,  as  clear  law,  that  the  registration  act 
never  was  intended  to  apply  to  the  species  of  chattle  interest 
denominated  choses  or  things  in  action,  such  as  shares  in  a 
joint  stock,  or  incorporated  company.  It  might  be  added  that 
in  contradistinction  to  the  obvious  necessity  for  the  registra- 
tion of  a  deed  affecting  title  to  interests  in  lands,  goods,  furni- 
ture, and  such  like,  there  can  be  no  reason  or  necessity  requi- 
ring such  a  registration  of  a  certificate  or  debenture  bond  for 
indebtedness  for  money  invested  in  the  funds  of  the  govern- 
ment, or  stock  of  a  company,  particularly  when  the  right  to 
these  investments  may  be  secured  by  indorsation,  handing  over, 
or  written  assignment  on  the  scrip  or  debenture,  which  is  merely 
an  instrument  of  title,  to  an  incorporeal  right. 
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The  insolvency  of  the  corporatien,  and  the  appointment  of 
trustees  or  liquidators,  do  not  void  or  affect  the  validity  of 
these  assignments.  The  defendant's  rights  under  such  circum* 
stances  are  no  more  or  less  than  those  of  the  bank  itself,  and 
the  debentures  in  question  are  admittedly  held  by  it  subject  to 
such  rights  and  claims  as  may  be  established  by  the  plaintiff 
bank  in  these  proceedings. 

The  defendants  further  allege  in  their  exceptions,  that  the 
overdrafts  for  which  these  securities  were  assigned  were  paid 
by  the  Commercial  Bank,  as  shown  by  the  condition  of  their 
accounts  In  December,  1892,  and  that  therenpon  these  deben- 
tures passed  to  defendants  by  operation  of  law. 

Now,  on  reference  to  the  language  of  the  assignments,  as 
above  set  out,  it  will  be  found  to  be  sufficiently  and  clearly 
agreed  upon,  that  the  security  is  given  in  consideration  of  the 
Commercial  Bank  being  permitted  to  ovei-draw  on  current 
account  *iu  the  future  as  in  the  past,  and  as  security  for  all 
future  advances." 

The  defendants,  however,  as  against  the  clear  interpretation 
of  language  so  express,  point  to  the  subsequent  words  in  the 
assignment,  namely,  that  the  security  was  only  to  be  held  so  long 
as  there  remained  any  monies  due  to  the  London  and  West- 
minster by  the  Commercial,  as  governing  the  preceding  terms. 
They  argue  that  by  force  of  this  condition,  when  in  December, 
1892,  the  state  of  the  accounts  of  the  parties  showed  no  exist- 
ing indebtedness  by  the  Counnercial,  the  assignments  there- 
upon became  void,  all  right  and  claim  reverted  to  the  bank,  in 
and  to  the  debentures  so  assigned. 

This  certjiinly  would  have  been  the  result  following  on  such 
state  of  their  dealings,  if  the  Commercial  liad  then  taken  any 
practical  step  towards  such  an  end.  If  they  had,  when  this 
exceptional  condition  of  their  relations  with  the  plaintiffs  oc- 
curred, demanded  a  cancelling  of  the  assignments  or  notified 
their  intention  to  alter  the  conditions  of  their  dealinge  and 
securities,  then,  under  the  circumsttmces,  the  London  and  West- 
minster would  have  had  no  grounds,  at  that  time,  to  warrant  a 
retention  of  these  debentures. 

The  dealings,  however,  were  not  closed  or  changed,  but  were 
continued  "as  in  the  past,"  and  the  present  indebtedness  of  the 
Commercial  to  the  plaintiff  is  the  result  of  the  further  advan- 
ces made  by  the  latter  on  the  strength,  it  must  be  presumed, 
of  the  agreement  and  understanding  theretofore  entered  into 
by  the  banks.     Furthermore,  it  is  not  credible  that  the  plain- 
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tiff  bank  would  have  "permitted"  any  further  advances  to 
have  been  made  if  there  existed  any  doubt  of  their  right  to 
retain  the  securities  as  part  cover  for  such  advances. 

And  the  Commercial  Bank  directors  in  like  manner  must 
have  relied  on  the  continuing  character  of  the  pledge  of  their 
debentures  to  warrant  their  drawing  so  largely  and  freely  on 
the  plaintiff  bank. 

The  proposition  or  contention,  therefore,  of  the  defendants 
on  this  point  is  somewhat  specious,  and  cannot,  at  the  termi- 
nation of  the  dealings  of  these  banks,  under  the  circumstances, 
be  upheld  on  any  justifiable  grounds. 

We  have  then  to  refer  to  the  other  ground  of  exception,  viz., 
that  actual  manual  delivery  of  the  debenture  certificates  was 
necessary  to  perfect  their  transfer. 

But  this  contention  is  found  to  be  also  equally  untenable. 
The  doctrine  on  this  subject  is  well  determined,  and  we  find 
that  in  general  every  transfer  by  assignment  of  incorporeal 
chattels,  whether  by  deed,  by  writing  not  under  seal,  or  even 
by  delivery  of  the  muniment  or  voucher,  with  mere  words  of 
parol,  the  transfer  will  be  upheld  in  law  as  well  as  equity. 
The  principle  must  be  applied  in  this  instance  and  leaves  no 
room  for  cavil,  more  especially  in  view  of  the  particular  facts 
connected  with  these  assignments. 

The  whole  question  of  right  in  the  plaintiff  bank  in  these 
proceedings  is,  then,  found  to  depend  on  a  mere  principle  of 
justice.  And  it  is  manifest  that  although  they  were  not  bound, 
under  the  circumsUmces,  to  make  advances  to  the  Commercial 
to  such  an  amount  as  is  now  due,  having  done  so  on  the 
strength  of  these  assignments  and  acted  throughout  in  such 
good  faith,  they  are  clearly  entitled  lo  these  securities  and  to 
apply  the  proceeds  thereof  towards  wiping  out  of  the  indebted- 
ness of  the  Conimerciail  Bank  to  them. 

The  judgment  appealed  from  is  therefore  affirmed,  and  the 
appeal  dismissed  with  the  cost  of  defendant  thereon. 

Mr.  Horwood,  Q.  G.,  and  Mr.  Glift  for  plaintiff  Bank. 

Sir  W,  V.  Whiteway  and  Mr.  Monis,  Q,  (7.,  for  defendants. 
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1896,  September.    Hon.  Mr.  Justice  Wintkb. 

Union  Bank  of  Newfoundland — ContrilnUories — Winding  up  Acta/  1895. 

The  receivers  and  liquidators  of  the  Union  Bank  of  Newfonndland  have  no^ 
authority  under  the  Winding  up  (Union  Bank)  Act  of  1895  to  enforce  payment 
of  claims  under  section  five  of  the  "  Act  to  amend  the  Act  of  Incorporation  of 
1855,"  against  the  shareholders  as  "  contributories/'  and  the  Court  has  no 
jurisdiction  to  settle  the  list. 

The  facts  and  arguments  appear  suflSclently  from  the  judgment. 

[reported  BT  JAMES  H.   KENT,   BABRI8TBR-AT-LAW.] 

This  matter  comes  up  on  an  application  hj  the  receiver  and 
liquidators  of  the  Union  Bank  of  Newfoundland  to  settle  the 
list  of  contributories. 

Various  questions  relating  to  procedure  have  been  raised  and 
by  various  methods  in  these  proceedings,  but  these  questions 
I  shall  not  discuss  or  decide,  they  beiug,  as  I  think,  involved 
or  merged  in  the  main  and  substantial  question  upon  which  all 
parties  are  desirous  of  having  an  adjudication,  viz.,  the  liabili- 
ties of  the  parties  who  are  sought  to  be  made  or  held  to  be 
"contributories"  in  the  present  proceedings. 

The  facts  are  very  few  and  are  not  in  dispute.  The  Act  of 
Incorporation  of  the  Bank  (1854)  and  the  amending  Act  (1855) 
are  in  evidence,  and  the  fact  is  therein  stated  that  the  shares 
in  the  company  are  fully  paid  up.  It  is  further  admitted  that 
the  several  parties  who  have  appeared  in  these  proceedings, 
and  who  may  for  convenience  be  called  the  defendants,  are  (or 
were)  shareholders  in  the  company. 

The  provisions  under  which  it  is  claimed  that  the  defendants 
aie  liable  is  section  five  of  the  amending  Act  of  1855,  which  is 
as  follows :  '*  In  the  event  of  the  assets  of  the  said  company 
"  being  insufficient  to  dischai*ge  it.s  liabilities,  the  shareholders 
"  shall  be  liable  in  their  private  and  individual  capacities  for 
"an  amount  beyond  the  stock  held  by  them  equal  to  the 
"  amount  of  the  stock." 

The  substantial  questions  which  have  been  raised  upon  the 
argument  are  two,  viz. :  (1)  Whether  the  provisions  of  the 
Winding  up  (Union  Bank)  Act  of  1895  have  not  in  eifect 
worked  a  repeal  of  the  Act  of  1855,  or  by  the  altered  condi- 
tion of  aJQfairs  thereby  created  in  the  status  and  relations  of 
the  shareholders,  creditors  and  others  virtually  abrogated,  or 
put  an  end  to  the  operation  of  the  section  of  the  Act  of  1855 
above  quoted ;  (2)  Whether  the  liquidatora  have  any  authority 
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to  enforce  this  claim  against  the  shareholders  as  contributories 
by  the  present  mode  of  procedure. 

I  consider  it  better,  for  the  reasons  which  I  shall  state  pre- 
sently, to  dispose  of  the  second  of  these  questions  first.  The 
contentions  on  the  part  of  the  defendants  may  be  stated  broadly 
to  be  that  the  shareholders  are  not  "contributories"  within  the 
meaning  of  any  statute  or  other  law  applicable  to  this  com- 
pany, and  that  therefore  the  present  proceedings  are  without 
authority  and  this  tribunal  has  no  jurisdiction  to  hear  or  adju- 
dicate upon  the  claim. 

The  Union  Bank  of  Newfoundland  was  incorporated  in  the 
year  1854.  Neither  before  nor  since  that  date  has  there  been 
any  legislative  enactment  in  this  colony  in  relation  to  the  wind- 
ing up  of  companies  applicable  to  this  company  until  the  special 
Act  of  1895  for  the  winding  up  of  this  bank. 

There  was  therefore  at  that  time  and  now  is  no  local  statute 
professing  to  deal  with  the  subject  of  the  rights,  liabilities,  etc., 
of  "contributories"  to  companies  of  this  sort.  It  follows,  there- 
fore, that  the  only  statute  law  applicable  to  the  present  case 
must  be  some  provisions  of  the  Imperial  statute  law,  either  ap- 
plicable generally  to  this  colony  or  made  to  apply  to  the  pre- 
sent case  by  the  special  provisions  of  the  Union  Bank  Winding 
np  Act  (1895). 

The  history  of  Imperial  legislation  in  relation  to  joint  stock 
companies,  winding  up,  contributories,  etc.,  was  very  concisely 
stated  by  Mr.  Furlong  in  his  argument,  and  the  present  posi- 
tion and  effect  of  that  legislation  very  clearly  demonstrated. 
The  law  which  would  apply  to  such  a  case  as  this  in  England 
is  the  Act  which  is  known  as  the  Companies'  Act,  1862.  It 
may  be  stated  briefly  and  generally  that  before  the  passing  of 
that  Act  a  "  contributory,"  in  the  sense  in  which  the  word  is 
used  in  the  present  proceedings,  was  not  known  to  the  law. — 
Under  a  charter  or  act  of  incorporation  containing  a  provision 
such  as  that  of  the  section  five  of  the  Union  Bank  Act  of 
1855,  the  liability  of  the  shareholder  being  to  or  towards  the 
creditors  of  the  corporation,  the  creditors'  remedy  was  by  an 
action  in  the  first  instance  at  the  suit  of  the  creditors  against 
the  corporation,  and  by  scire  facias  upon  the  judgment  against 
the  individual  shareholders.  The  Act  of  1862  worked  a  com- 
plete revolution  in  the  status  and  relation  of  the  shareholders 
towards  the  corporation  and  the  creditors.  By  that  Act,  as 
was  correctly  stated  by  Mr.  Furlong,  the  contributory  may  be 
said  to  have  been,  as  it  were,  created,  his  status  and  liabilities 
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defined,  and  the  procedure  for  the  enforcement  of  those  liabili- 
ties prescribed.  Instead  of  being  sued  in  the  manner  just 
stated  by  the  individual  creditors,  the  shareholders  and  other 
parties  to  whom  the  name  **  contributories"  is  declared  to  apply 
are  required  to  pay  or  contribute  the  amount  of  their  sevenil 
liabilities  into  a  common  fund,  to  be  applied  and  distributed 
like  the  other  assets  of  the  corpomtion  among  the  creditors ; 
and  special  provisions  are  made  conferring  upon  the  liquidators 
appointed  by  the  court  authority  to  proceed  against  the  'con- 
tributories" for  the  amount  of  their  respective  liabilities,  and 
methods  and  rules  of  procedure  for  that  purpo9«  are  prescribed 
by  the  Act  and  by  the  court  under  its  authority. 

The  question  of  the  substantial  liability  of  the  shareholders 
or  other  person  who  is  made  a  contributory  is  left  to  depend 
upon  the  terms  of  the  original  charter  or  act  of  incorporation, 
and  are  not  altered  or  affected  by  the  provisions  of  the  Act  of 
1862;  but,  as  regards  the  enforcement  of  that  liability,  the 
parties  to  be  made  promovent  or  plaintiff  in  the  proce^nga, 
the  jurisdiction  of  the  tribunal,  the  methods  of  procedure,  etc, 
all  these  matters  are  the  subject  of  new  and  elaborate  prepared 
machinery,  so  to  speak,  upon  which  amendments  have  from 
time  to  time  been  made,  and  especially  under  an  Act  of  1890 
and  rules  of  court  made  thereunder.  In  all  these  matters  an 
entire  revolution  in  the  law  b«is  been  effected  by  this  Act  of 
1862  and  subsequent  amending  acts. 

In  the  present  case  the  procedure  which  has  been  adopted  is 
that  which  is  prescribed  by  these  acts  and  rules.  Mr.  Greene, 
on  behalf  of  the  liquidators,  fully  accepted  the  inevitable  pod* 
tion  that  the  present  proceedings  could  only  be  sustained  upon 
the  assumption  that  the  provisions  of  these  acts  apply  to  the 
Union  Bank  and  its  shareholders,  and  that  the  sluireholdera 
are  "  contributories"  by  virtue  of  the  provisions  of  those  acta 
It  did  not  appear  at  the  argument  to  be  disputed  that  the  de- 
fendants wonld  be  '*  contributories"  under  the  provisions  of  the 
Imperial  Acts  if  they  were  applicable  in  this  case.  Section 
200  of  the  Act  of  1862  is  very  comprehensive  and  reads  as 
follows:  "In  the  event  of  an  unr^istered  company  being 
**  wound  up,  every  person  shall  be  deemed  to  be  a  contributory 
'  who  is  liable  at  law  or  in  equity  to  pay  or  contribute  to  the 
''payment  of  any  debt  or  Uamlity  of  the  company,  ot  to  pay 
^or  contribute  to  the  payment  of  any  sum  for  the  adjustment 
^of  the  rights  of  the  members  amoi^t  theniselveb»  <Nr  to  pay 
''or  contribute  to  the  payment  of  the  ooets,  charges  and  ex* 
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"peuses  of  the  winding  up  of  the  company;  and  being  such 
"contributory  shall  be  liable  to  contribute  to  the  assets  of  the 
*'  comp  iny,  in  the  course  of  the  winding  up,  all  sums  due  by 
"him  in  respect  of  any  liability  as  aforesaid,"  etc. 

The  words  *  liable  to  pay  or  contribute  to  the  payment  of 
any  debt  or  liability  of  the  comj)any,"  would  appear  clearly  to 
include  a  shareholder  of  the  Union  Bank  under  section  five  of 
the  Acts  of  1855. 

It  remains,  therefore,  only  to  inquire  whether  the  provisions 
of  this  section  are  brought  into  force  and  made  to  apply  to 
the  defendants  by  virtue  of  the  provisions  of  the  Union  Bank 
Winding  up  Act,  1895. 

The  particular  provisions  of  the  Act  relied  upon  by  the  liqui- 
dators as  having  this  effect  are  the  latter  portion  of  section  six 
and  section  ten. 

Taking  section  ten  first,  it  reads  as  follows :  "  Any  powers 
"  by  this  Act  conferred  on  the  court  are  in  addition  to  and  not 
"  in  restriction  of  any  other  powers  suhsistiruf  either  at  law  or 
**  in  equity  of  instituting  proceedings  against  any  contributory, 
'''or  the  estate  of  any  contributory,  or  against  any  debtor  of 
**  the  bank,  for  the  recovery  of  any  call  or  other  sum  due  from 
^  such  contributory,  or  debtor,  or  bis  estate ;  and  such  proceed- 
^'ings  may  be  instituted  accordingly."  WTiat  the  precise  or 
effective  meaning  of  this  section  may  be,  or  be  intended  to  be, 
I  do  not  pretend,  nor  does  it  appear  to  me  that  I  am  required, 
to  explain  It  is  sufBcient  for  the  present  purpose  to  observe 
that  it  contains  no  substantive  or  independent  enactment  with- 
in itself.  It  does  not  profess  to  create  or  define  a  "  contribu- 
tory/' or  to  import  or  adopt  the  provisions  of  the  English  Act 
of  1862,  or  any  other  Act  for  that  purpose,  or  to  create,  impose 
or  confer  in  itself  any  new  power,  duty,  liability,  status  or  re- 
lation ;  it  simply  and  only  declares  the  provisions  of  this  Act 
(i.  e.,  other  portions  or  sections  of  this  Act)  are  to  be  construed 
as  cumulative  or  in  addition  to  other  laws,  statutes,  etc.,  sub- 
sisting, whatever  they  may  be ;  or,  in  other  words,  it  declares 
that  the  law,  whatever  it  may  have  been  in  relation  to  this 
matter,  is  unchanged  except  so  far  as  it  may  have  been  added 
to  or  amended  by  other  portions  of  this  Act 

Ab  already  stated,  the  other  particular  part  of  the  Act  relied 
upon  by  the  liquidators  is  the  latter  words  of  section  six ;  they 
are  as  follows :  ''  In  matters  of  procedure  not  provided  for  by 
^  the  said  chapter  (i  e.,  chapter  90  of  the  Consolidated  Statutes 
*  relating  to  Insolvency),  the  mode  of  procedure  shall  be  the 
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"  same  08  that  adopted  in  the  Supreme  Court  of  Judicature  in 
"England  under  the  Act«  which  r^ulate  the  winding  up  of 
"  companies  in  England,  and  the  forms  under  the  said  Act  may 
"  be  used  as  far  as  may  be  found  necessary  or  applicable." 

This  part  of  the  section  must  be  read  in  connection  with  the 
context,  from  which  it  appears  that  the  object  of  the  provision 
may  be  described  as  auxiliary,  i.  e.,  to  assist  in  giving  effect,  as 
far  as  procedure  is  concerned,  to  the  main  scope  and  purpose  of 
the  Act,  which  by  a  perusal  of  its  several  parts  will  be  found 
to  be,  broadly  speaking,  the  application,  so  far  as  possible,  of 
the  law  relating  to  the  insolvency  of  persons,  and  the  distribu- 
tion, &c..  of  the  estate,  &c.,  of  insolvent  persons,  to  the  Union 
Bank,  as  a  corporation,  and  its  assets  and  effects.  In  a  few 
words  the  scope  and  object  of  the  Act  may  be  stated  to  be, 
{!),  that  the  Union  Bank,  being  a  corporation,  may  be  declared 
insolvent  like  a  person  or  "individual"  or  "partnership;"  and 
(2),  that  its  assets  and  effects  shall  be  realized  and  distributed 
in  the  same  manner  and  upon  the  same  principles  as  an  ordi- 
nary "  insolvent "  estate.  So  far  as  regards  that  which  consti- 
tutes the  wide  and  important  difference  between  a  person  and 
a  corporation,  viz.,  the  constitution  of  the  corporation  itself,  its 
several  members  or  shareholders  or  "  contributories  ";  in  short, 
as  to  all  matters  to  which  the  English  law  relating  to  contri- 
butories pertains,  there  appears  to  be  a  most  careful  avoidance 
throughout  the  whoie  Act  of  any  reference  whatever  to  any  of 
these  matters  except  the  words  of  the  sixth  section,  which,  as 
as  I  have  shown,  are  merely  declaratory  and  apparently  mean- 
ingless in  themselves,  there  is  not  the  slightest  indication  any- 
where in  the  Act  of  any  intention  on  the  part  of  the  Legisla* 
ture  of  incorporating  into  this  Act  or  even  of  recognizing  the 
existence  of  the  principles  or  provisions  of  any  statute  or  other 
law  relating  to  the  position,  status,  relations,  duties,  liabilities 
of  shareholders,  members  or  "  contributories,"  either  as  between 
them  and  the  corporation  or  inter  se  or  otherwise. 

The  question,  therefore,  which  has  to  be  determined  assumes 
this  form,  viz.,  whether  the  radical  and  sweeping  change  or  re- 
volution in  the  law  relating  to  shareholders  and  other  such 
matters,  which  may  for  convenience  be  called  the  whole  sta- 
tute law  relating  to  "  contributories,"  with  all  the  effects  and 
consequences  which  wo  have  been  considering,  can  be  held  to 
have  been  imported,  so  to  speak,  into  the  Union  Bank  Act,  La, 
are  embraced  or  comprehended  within  the  words  "  matters  of 
procedure,"  and  "  mode  of  procedure  adopted  by  the  Supreme 
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'Court  in  England,"  etc.  As  the  result  of  the  best  considera- 
tion that  I  have  been  able  to  give  to  the  matter,  I  hold  that  it 
is  impossible  to  read  these  words  in  any  such  sense.  To  do  so, 
would  be,  to  my  mind,  to  depart  from  the  simplest  and  com- 
monest rules  of  construction.  The  words  in  themselves  have  a 
clear  and  well-understood  meaning,  and,  as  I  have  shown,  the 
context  and  general  scope  of  the  Act  furnish  no  indication  of 
any  intention,  on  the  part  of  the  Legislature,  to  strain  or  per- 
vert them  beyond  their  proper  meaning.  U  is  impossible  to 
suppose  that  if  the  Legislature  had  deliberately  intended  to 
introduce  into  this  Act  so  radiciil  and  far-reaching  a  change  in 
the  position,  status  and  liabilities  of  the  defendants  and  others 
as  is  effected  by  the  full  and  elaborate  provisions  of  the  English 
Acts,  that  they  would  not  have  at  least  endeavoured  to  give 
effect  to  that  intention  by  something  like  suitable  and  express 
language.  It  has  been  urged  in  favor  of  the  construction  con- 
tended for  by  the  liquidators  that  unless  they  are  interpretiited 
in  this  sense  they  have  no  meaning,  or  rather  that  their  strict 
and  literal  meaning  could  have  no  effect,  there  being  no  "  pro- 
cedure "  to  which  they  could  apply,  and  that  therefore  the  * 
words  should  be  interpretated  in  the  larger  sense  in  which  they 
would  tiike  effect.  To  which  I  reply  that  the  only  cases  of 
which  I  am  aware  in  which  the  court  would  be  justified  in  de- 
parting from  the  clear  and  ordinary  meaning  of  the  words  of 
the  sUitute,  and  attributing  to  them  a  larger  or  a  different 
meaning,  are  those  in  which  it  appears  (1)  that  the  words,  if 
interpretated  literally,  could  have  no  sensible  effect  in  view  of 
the  circumstances  or  subject  matter,  or  that  there  are  no  facts 
or  circumstances  to  which  they  could  apply ;  and  (2)  that  the 
legislature  clearly  intended  them  to  be  used  in  the  larger  or 
different  sense  contended  for.  In  the  present  case  the  first  of 
these  conditions  has  not  been  made  to  appear.  Though  the 
words  are  undoubtedly,  apparently,  without  any  very  clear  and 
definite  meaning,  so  far  as  their  possible  application  is  con- 
cerned, yet  I  cannot  go  so  far  as  to  hold  that  there  are  no 
conceivable  facts  or  circumstances  to  which  they  could  in  their 
strictly  literal  sense  be  applied,  or,  in  other  words,  that  there 
may  not  possibly  be  some  "procedure"  under  the  English  Com- 
panies' Acts  which  could  be  brought  into  operation  in  the  course 
of  the  winding  up  of  the  Union  Bank  under  this  Act.  As  to 
the  second  condition,  I  have  already  stated  that  the  whole  scope 
and  purpose  of  the  Act  in  its  other  parts  are,  to  my  view,  op- 
posed to  the  strained  construction  which  I  am  asked  to  apply 
to  the  words  in  question.  Gl 
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If  I  was  called  upon  to  guess  or  to  speculate  as  to  what  was^ 
really  the  intention  of  the  legislature  in  relation  to  these  words, 
I  could  only  say  that  I  do  not  believe  that  in  broad  and  actual 
fact  there  was  any  clear  or  definite  idea  intended  to  be  con- 
veyed. It  looks  as  if  the  words  were  thrown  in,  as  it  were, 
by  the  draftsman  vaguely  and  loosely  without  his  knowing  or 
caring  very  much  what  might  be  their  meaning  or  possible 
effect. 

For  the  reasons  which  I  Ijave  given,  I  consider  that  judgment 
must  go  in  favour  of  the  defendants ;  that  the  shareholders  in 
the  Union  Bank  are  not  "contributories"  in  the  sense  in  which 
the  word  is  used  in  tlie  English  Companies'  Act,  or  liable  in 
that  capacity  in  such  a  proceeding  as  the  present,  and  that  I 
have  no  jurisdiction  to  proceed  with  the  settling  of  the  list  or 
to  make  any  order  upon  the  defendants  in  these  proceedings. 

With  regard  to  the  question  as  to  whether  or  not  the  provi- 
sions of  section  five  of  the  Union  Bank  Act,  1855..  defining  the 
liability  of  the  shareholders,  have  been  altogether  repealed  or 
.abrogated  by  the  enactment  of  the  Act  of  1895,  I  consider 
that  having  determined  as  I  have  upon  the  other  question  I 
am  not  called  upon  nor  is  it  within  my  province  to  deal  with 
this  one.  Any  opinion  which  I  might  give  upon  it  would  not 
be  binding  upon  any  party  in  another  proceeding,  such  as  an 
action  at  the  suit  of  a  creditor  against  a  shareholder,  nor  is  it 
now  necessary  for  the  purposes  of  the  present  proceeding. 

Let  the  orders  be  drawn  up  in  accordance  with  this  judgment 
and  settled,  if  necessary,  before  me. 

Upon  the  question  of  costs,  I  will  hear  parties  further  at 
another  time. 

Mr.  Greene,  Q.  C,  and  Mr,  H.  K  Knight  for  liquidators. 

The  Attorney  General  (Sir  W,  V,  WTiiteway,  Q,  CJ,  Mr,  Enter- 
son,  Q.  C,  Jff.  H.  Carter,  H,  R  Hayward,  M.  W.  Furlong,  A.  B. 
Morine,  J,  M.  Kent,  and  F,  J,  Connolly,  for  shareholders. 


K.  K.  PROWSE,  ET  AL,  t\  A.  W.  HARVEY,  et  al.     869 
1896,  September.    By  the  Court. 

[reported  by  JAMES  )L   KENT,  BARRI8TER-AT-LAW.] 

WiU— Construction— Limitation  of  estate — Absolute  estate— Contingency — Li/e 

interesL 
Testator  he<iueatbed  certain  freehold  profwrty,  in  truHt,  for  the  use  of  his  twa 
sons,  and,  should  lioth  his  sons  die  without  leaving  issue,  to  his  daughter  for 
life,  and,  after  her  decease,  to  the  use  of  her  children,  and  should  she  die 
leaving  no  child  or  children,  then  to  the  use  of  his  next  of  kin  ;  one  son  having 
died  leaving  a  child. 

Held—ThdX  the  interest  of  the  two  sons  was  an  absolute  one. 

Testator  bequeathed  a  sum  of  money  to  his  executors  in  trust  for  his  daughter 
for  life,  after  her  decease  for  her  children,  share  and  share  alike,  and  in  case 
she  should  die  leaving  no  child  or  children  her  surviving,  to  the  use  of  his  two 
sons,  share  and  share  alike,  for  life ;  and,  on  the  death  of  either,  one-half 
thereof  to  the  children  of  the  deceased  son,  the  other  half  to  the  survivor 
until  the  death  of  the  survivor,  then  the  whole  to  be  divided  between  the 
children  of  his  sons,  share  and  share  alike.  The  daughter  having  predeceased 
both  sons,  leaving  no  children,  and  one  of  the  sons  having  died  leaving  a  child, 

J7eM— That,  during  the  lifetime  of  the  surviving  son,  the  interest  goes  half  to 
such  son,  half  to  the  child  of  deceased  son,  and,  on  the  death  of  such  survivor, 
the  principal  to  go  to  the  children  of  both  sons,  share  and  share  alike ;  and,  in 
the  event  of  the  surviving  son  dying  without  leaving  a  child,  the  whole  prin- 
cipal to  go  to  the  child  of  the  other. 

This  was  an  action  taken  by  the  trustees  of  the  insolvent 
estate  of  Edwin  J.  Duder  claiming  to  be  entitled  to  one-half 
of  the  lands  and  waterside  mercantile  premises  mentioned  in 
the  fourth  paragraph  of  the  will  of  the  late  Edwin  Duder,  and 
to  one-half  of  the  bequest  (£10,000)  mentioned  in  the  fifth 
paragraph  of  the  said  will. 

Edwin  Duder,  who  died  in  1881,  by  his  will  devised  and  be- 
queathed as  follows : — 

^* Fourth — I  give,  beaueath  and  devise  to  my  executrix  and  executors  all 
^  my  land  and  waterside  mercantile  premises,  situate  on  the  south  side  of 
''Water  street,  in  St.  John's,  purchased  from  Charles  Fox  Bennett  *  * 
u*  «  ♦  to  be  held  by  my  executors  and  executrix,  chai^d  and  sub- 
''ject  as  aforesaid  upon  trust  for  the  use  of  my  sons,  Edwin  John  and 
''Arthur  George,  and  should  both  my  sons  die  without  leaving  lawful 
"  issue,  then^to  the  sole  and  separate  use  of  my  dauffhter,  Harriet  Elizabeth, 
"  for  her  life,  and,  after  her  decease,  to  the  use  of  ner  children,  and  shoidd 
"  she  die  without  leaving  children  or  child,  then  to  the  use  of  my  next  of 
"kin.  And  I  do  hereby  direct  and  it  is  my  will  that  if  the  survivor 'of 
"  my  sons  should  desire  to  occupy  the  said  land  and  waterside  mercantile 
"premises,  he  shall  be  entitled  so  to  do,  paying  to  the  parties  entitled  to 
"  the  use  of  the  other  half  thereof  a  reasonable  and  Air  rent  annually 
"  therefor,  to  be  ascertained  in  case  of  disagreement  by  arbitration.'' 
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"  Fifth—*  ♦  ♦  ♦  ♦  I  alao  give  and  bequeath  to  my  executrix  and 
*^  executors  the  further  sum  of  two  thousand  pounds  currency,  and  also 
**  the  further  pum  of  eight  thousaml  pounds  cuiTency  ♦  ♦  ♦  to  hold 
^*  upon  trust  for  the  gole  ami  separate  use  of  my  said  daughter  for  her  life, 
"and,  after  her  decease,  for  the  use  of  her  children,  share  and  share  alike, 
*'and  in  case  she  shall  die  leaving  no  child  or  children  her  surviving,  then 
**to  the  use  of  my  said  sons,  share  and  sliaie  alike,  fo«*  life,  and  upon  the 
^Mecease  of  either  of  my  sons,  then  one-half  thereof  to  the  use  ot  the 
** children  of  the  decease<l  son  until  the  decease  of  my  surviving  M>n,  and 
*'the  other  half  thereof  to  the  use  of  tlie  survivor  of  my  sons  for  his  life, 
*'and  after  the  decease  of  the  survivor  of  my  sons,  then  the  whole  to  the 
"use  of  the  children  of  my  sons,  share  and  share  alike  ;  an<l  shouhl  the 
**son  which  predeceased  the  other  leave  no  lawful  is.sue  him  surviving, 
"then  the  whole  to  the  use  of  my  surviving  son  for  his  life,  and  after  hi> 
'*  decease  to  the  use  of  his  children,  share  and  share  alike;  and  ^^hould 
"botli  my  sons  die  without  leaving  lawful  i>«»ne  tliem  surviving,  then  to 
-**  the  use*  of  my  next  of  kin." 

The  widow  of  the  sjiid  tesUitor  died  in  the  month  of  Janu- 
ary, 1882,  and  his  dau^^hter  died  in  188G  without  leaving  any 
children.  Aithur  died  in  I)eceiul»er,  1881,  leaving  a  son  him 
surviving,  who  is  still  a  minor,  and  to  whose  e-^tate  letters  of 
guardianship  were  granted  to  the  chief  clerk  of  the  Supreme 
Court.  Edwin  John  Duder,  the  surviving  son,  was  in  January, 
1895,  declared  insolvent,  having  previously  mortgaged  his  in- 
terest under  the  above  chuise  of  the  will  of  Edwin  Dmler,  de- 
ceased, and  the  trustees  claim  in  these  proceedings  as  ai)c»ve 
mentioned. 

The  argument  took  place  in  April,  189G,  before  the  full  Court 
(consisting  of  Sir  F  B  T.  Carter,  C.J  ,  Little  and  Winter,  J.J.) 

On  the  8th  day  of  August  Mr.  Justice  Winter  delivered  the 
following  considered  judgment  of  the  court: — 

In  this  case  the  questions  which  we  have  to  determine  are 
as  to  the  construction  of  two  clauses,  numbered  respectively 
fourth  and  fifth,  of  the  will  of  the  late  Edwin  Duder,  and  the 
interest  which,  under  the  facts  that  have  occuiTed  since  the 
death  of  the  testator,  now  vests  in  each  of  the  several  parties 
to  the  suit,  legatees  under  the  said  will  and  those  claiming 
through  or  under  them. 

The  clause  of  the  will,  as  well  as  the  facts  which  are  rele- 
vant to  the  questions  to  be  determined,  are  fully  set  forth  in 
the  pleadings,  and  there  is,  therefore,  no  necessity  for  reciting 
them. 

We  have  given  most  careful  consideration  to  the  language 
used  by  the  testator  and  to  the  arguments  of  counsel,  and  ap- 
plying this  language  to  the  facts  which  have  occurred  since  the 
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death  of  the  testator,  we  are  of  opinion:  (1.)  As  to  clause 
fourth,  relating  to  the  land  and  waterside  premises,  that  the 
sons  John  and  Arthur  took  an  absolute  or  fee-simple  estate,  as 
tenants  in  common,  undivided,  with  a  right  to  the  survivor 
(John)  if  he  so  choose,  to  occupy  the  whole  of  the  property 
during  his  life,  upon  paying  rent  for  one-half  to  the  representa- 
tives of  Arthur,  deceased,  and  that,  therefore,  the  estate  or  in- 
terest of  the  sons,  respectively,  are  now  vested  as  to  John's 
share,  i.  «.,  the  equity  of  redemption,  &c ,  in  the  plaintiffs,  and 
as  to  Arthur's  in  the  defendant,  Isabella  Duder,  as  adminis- 
tratiix  of  his  estate. 

(2).  As  to  clause  fifth,  relating  to  the  bequest  of  £10,000  in 
money,  that  during  the  life  of  John,  the  surviving  sou,  the 
yearly  interest  or  income  goes  one-half  to  him  and  one-half  to 
the  infant  son  of  Arthur  (the  plaintiffs  being  now  the  owners 
of  John's  share  or  interest) ;  that  upon  the  death  of  John  the 
principal  is  to  go  to  the  children  of  John  (if  any)  and  Arthur^ 
share  and  share  alike,  but  if  there  be  no  children  of  John  then 
the  whole  goes  to  the  infant  son  of  Arthur  (or  his  representa- 
tives) ;  or,  in  other  words,  the  infant  son  of  Arthur  Uikes  the 
whole  of  the  estate  in  remainder,  i.  e.,  the  principal,  upon  the 
death  of  John,  subject  to  the  contingency  of  its  reduction  or 
division  in  the  event  of  a  child  or  children  being  hereafter 
born  to  John. 

The  costs  of  all  parties  to  be  paid  out  of  the  estate  of  Edwin 
Duder. 

Mr.  Browning  and  Mr.  Furlong  for  tlie  plaintiffs. 

Mr.  Clift  for  admiuistnitrix  of  A.  Duder. 

Mr.  H.  E.  Knight  for  the  guardian  of  A.  G.  Duder. 

Sir  W.  V.  Whiteioay,  Q.  C,  and  Mr.  Pitman  for  the  executors 
of  E.  Duder. 
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[reported  by  JAHE8  M.   KENT,   BARRI8TER-AT-LAW.] 

Sealing  UtioSy  66  Vic,  cap,  f,  aec  f — Penalty — Information  against  Jirvi—MenM  tea 
—  WithdravxU  of  previoua  information^ Appeal  by  informer. 

An  iuforniation  against  a  firm  in  the  firm  name  is  irregular ;  it  is  necessary  to 
set  oat  the  names  of  the  constituents  of  the  firm  in  the  information.  It  is  not 
necessary  to  prove  mens  rea  against  the  accused  under  55  Vic,  cap.  2,  sec.  2. 

This  was  a  special  case  stated  by  his  honor  judge  Coiiroy  for 
the  opinion  of  the  Supreme  Court,  and  was  held  before  a  full 
bench  (consisting  of  Sir  Frederic  B.  T.  Carter,  C..L,  Little  and 
Winter,  J.  J. 

The  nature  of  the  case,  the  facts  and  arguments  of  counsel, 
are  sufficiently  apparent  from  the  judgment  of  the  court. 

Mr.  Justice  Little  delivered  the  following  considered  judg- 
ment of  the  court : — 

This  matter  comes  up  on  a  case  stated  by  his  honor  Judge 
Conroy  for  the  opiin'on  of  this  court,  in  relation  to  a  charge 
brought  by  the  appellant  against  the  respondents  involving  an 
alleged  breach  of  the  Act  55  Vic,  cap.  2,  sec  2,  entitled  "  An 
Act  to  regulate  the  prosecution  of  the  seal  fishery."  This  sec- 
tion provides  as  follows : — 

"  No  seals  shall  be  killed  by  any  crew  of  any  ste^uner  or  by 
"  any  member  thereof,  before  the  fourteenth  day  of  March  or 
"after  the  twentieth  day  of  April  in  any  year,  nor  shall  seals 
"so  killed  be  brought  into  any  port  of  this  colony  or  its  depen- 
"  dencies,  as  aforesaid,  in  any  year,  under  a  penalty  of  four 
'*  thousand  dollars,  to  be  recovered  from  the  master,  owner,  or 
"other  person  on  whose  account  such  steamer  shall  have  been 
"  sent  to  such  fishery." 

The  proceedings  were  commenced  upon  the  information  pre- 
ferred by  the  complainant,  who  is  the  Inspector-general  of  con- 
stabulary, and  were  tried  before  and  adjudicated  upon  by  Judge 
Conroy  in  his  capacity  as  stipendiary  magistrate.  It  appears 
to  have  been  established  in  evidence  at  the  trial  that  the  str. 
Avrora  was  at  that  time  the  property  of  the  respondents ;  and 
that  she  was  fitted  out  for  and  engaged  in  the  prosecution  of 
the  seal  fishery  last  spring  by  them  and  on  their  account ;  that 
her  crew  killed  seals  after  the  20th  of  April  last,  and,  in  the 
prosecution  of  the  voyage,  put  them  on  board  the  Aurora,  and 
by  her  these  seals  were  brought  into  this  port,  and  were  taken 


JOHN  R  McCOWEN  u  BOWEING  BEOS.       873 

over  by  respondents.  The  respondents*  counsel  urged  at  the 
trial,  as  grounds  for  dismissing  the  charge,  that,  in  the  first 
place,  it  appeared  that  one  Eobert  Pettigrew  had  laid  a  similar 
information  against  the  defendants,  and  that  his  rights  as  prose- 
cutor subsisted  for  three  months,  not  then  expired,  and  there- 
fore the  informer  in  this  case  had  no  locus  standi.  Secondly, 
that  the  evidence  showed  that  liio  seals  were  killed  outside 
and  beyond  the  maritime  jurisdiction  of  this  colony  and  came 
under  the  ruling  of  the  Supreme  Court  in  the  case  of  Ehodes 
V.  Fairweather  (decided  in  1888),  and  because  the  55  Vic,  cap, 
2,  sec.  2,  was  repealed  by  implication  by  58  Vic,  cap.  10,  sec  3, 
and  would  require  a  special  enactment  for  its  revival.  Fourthly, 
that  a  suit  for  a  penalty  cannot  be  taken  against  a  firm  nomi- 
Tiatim,  because  the  penalty  may  ultimately  be  required  to  be 
enforced  by  imprisonment  and  the  firm-title  may  be  the  trading 
name  of  a  foreign  syndicate.  Fifthly,  beaiuse  knowledge  on 
the  part  of  the  respondents  of  the  violation  of  the  statute 
.should  have  been  shown.  In  disposing  of  the  case  so  far  the 
magistrate  held  that  the  defendant  owners  had  no  knowledge 
-ol  the  breach  of  the  law ;  that  to  bind  them  for  the  offence  of 
the  servant  express  words  were  needed  to  provide  that  it  would 
not  be  necessary  to  prove  the  owners'  guilty  knowledge.  He 
also  held  that  it  was  proven  that  the  law  had  been  violated  by 
the  crew  and  master  of  the  Aurora,  and  that  under  the  statute 
no  right  of  appeal  was  given  to  the  informer.  Under  these 
circumstances  the  magistrate  asks  for  the  opinion  of  this  court 
upon  the  following  questions  of  law: — Was  proof  of  guilty 
knowledge  on  the  part  of  the  defendants  necessary  ?  Had  the 
informer  a  locus  staruU  whilst  the  first  informer's  information 
.subsisted,  though  the  latter's  proccvss  on  information  had  been 
withdrawn  ?  Was  the  summons  in  the  name  of  the  firm  regu- 
lar? Can  the  court  under  the  Summary  Jurisdiction  Act 
(Imperial  Statute)  reduce  the  penalty,  should  this  court  remit 
the  matters  back  ?  And  lastly,  had  the  informer  any  right  of 
appeal  under  the  statute  ? 

We  have  given  this  important  matter  and  all  the  contentions 
iind  questions  spread  upon  the  lecord  our  very  best  considera- 
tion. We  have  now  merely  to  record  our  opinions  as  asked 
for  by  the  magistrate.  Whilst  appreciating,  us  we  do,  the  ex- 
tent and  value  of  the  important  interests  involved  in  the  de- 
termination of  the  contentions  raised  in  this  case,  we  must  at 
the  same  time  say  we  have  not  experienced  so  much  difficulty 
in  arriving  at  a  conclusion  upon  it  as  was  anticipated  at  the 
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hearing  of  the  arguments  had  at  bar.  The  facts  are  few  and 
fully  established,  and,  as  we  take  it,  the  law  applicable  to  them 
is  equally  well  established  in  the  rulings  and  the  principles 
contained  in  the  judgments  rendered  in  a  succession  of  reported 
cases,  as  well  as  in  other  authoritative  works  of  reference.  In 
brief,  then,  we  may,  in  the  first  place,  observe  that  from  a  read- 
ing of  the  Act,  the  intention  of  the  Legislature  is  found  to  be 
clearly  conveyed,  and  is  directed  towards  the  consideration  of 
interests  of  the  public  so  far  as  they  are  involved  in  the  prose- 
cution of  this  valuable  fishery.  Other  Acts  of  our  Legislature 
have  had  place  in  our  laws  to  secure  the  same  Iaudal)le  end, 
but  their  provisions,  in  some  important  particulars,  were  found 
insufficient,  or  when  attempted  to  be  enforced  were  subject  to 
such  evasions  as  rendered  further  legislation  on  the  suliject 
imperative.  In  conformity  with  authority  we  have  to  construe 
this  Act  according  to  the  intention  of  the  Legislature,  and  in 
doinor  so  we  must  adhere  to  the  ordinarv  meaning  of  the  words 
used  and  to  the  whole  scope  of  the  Act. 

The  section  may  be  inartificially  drawn,  and  the  language 
might  have  been  more  minute  and  particular,  especially  in  a 
matter  where  common  law  rights  were  to  be  so  seriously  affec- 
ted, and  a  penalty  so  heavy  was  imposed ;  still,  from  the  terms 
of  the  whole  Act,  and  the  operative  words  used  in  the  section 
in  question,  the  real  intention  of  the  Legislature  can  be  col- 
lected with  certainty,  and  no  difficulty  should  have  been  expe- 
rienced in  ascertaining  and  determining  the  meaning  conveyed 
by  ihv  language  used.  Having  satisfied  our  minds  in  this  im- 
portant particular  we  fully  endorse  the  statement  of  the  magis- 
trate, set  out  in  the  special  case,  that  the  fifth  giound  of  con- 
tention taken  by  the  respondents  is  the  most  vital  in  the 
defences  set  up  by  them  at  the  trial  of  their  cnse.  It  will  be 
seen  from  the  section  the  crew  of  any  steamer  are  forbidden  to 
kill  seals  after  the  21st  of  April,  but  it  is  observable  that  no 
penalty  or  punishment  is  imposed  for  infringing  the  terms  of 
that  part  of  it  It  may  have  been  considered  from  experience 
futile  to  attempt  to  establish  or  obtain  proof  of  the  commission 
of  the  act,  or  tfie  seals  may  have  been  taken  under  circumsUin- 
ces  that  might  cast  a  doubt  upon  the  assumed  illegality  of  the 
act.  In  any  case,  whatever  incidents  may  have  arisen  in  the 
prosecution  of  the  voyage  we  have  it  clearly  declared  iu  express 
terms,  that  no  seals  so  killed  shall  be  brought  into  any  port  of 
this  colony  under  the  penalty  prescribed,  and  which  may  be 
recovered  from  the  masters,  owners  or  other  persons  on  whose 
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account  such  steamer  shall  have  been  sent  to  the  fishery.  Here 
is  a  substantive  act  expressly  forbidden  to  be  done,  and,  if  com- 
mitted, the  party  on  whose  account  such  steamer  was  fitted 
out  and  sent  on  the  voyage  shall  be  subject  to  the  payment  of 
the  imposed  penalty.  In  the  first  place,  as  stated  above,  the 
Legislature,  having  evinced  its  intention  in  former  enactments 
to  protect  this  source  of  wealth  by  regulating  the  prosecution 
of  the  sealing  adventure,  found  it  impossible  to  have  the  law 
successfully  applied  to  the  crews  infringing  the  enactments  so 
made,  and  determined,  at  last,  that  the  owner  of  the  steamer 
or  the  party  on  whose  account  she  was  fitted  out  should  be 
made  answerable  or  liable  for  the  conduct  of  those  he  had 
placed  in  charge  of  her  on  these  voyages.  Under  the  operation 
of  this  seption,  althongli  the  party  charged  may  not  have  gone 
in  her  on  the  voyage,  nor  have  been  truthfully  informed  of  the 
time  when  the  seals  were  taken ;  nevertheless,  if  his  agents,  the 
master  and  officers  of  the  steamer,  directed  or  ordered  the  men 
to  take  seals  or  connived  at  their  taking  before  or  after  the 
prescribed  time,  and  the  seals  were  placed  on  board  and  brought 
in  by  the  steamer  so  fitted  out  by  the  accuvsed,  then  he  became 
liable  to  the  penalty  prescribed. 

This  liability,  it  was  considered,  would  be  effectual  and  would 
imperatively  call  for  the  nece-^sary  orders  and  instructions  from 
owners  and  parties  fitting  out  such  steamejs  to  warn  and  direct 
their  servants  in  charge  thereof  to  govern  and  conduct  them- 
selves in  the  course  of  the  voyage  in  accordance  witli  the  law. 
The  section,  it  will  be  rbserved,  is  restrictive  of  the  action  of 
those  interested  and  engaged  in  the  adventure,  but  it  does  not 
create  expressly  an  offence.  But  although  there  is  no  substan- 
tive criminal  offence  created,  yet  if  the  act  be  done,  that  is,  if 
the  seals  so  killed  be  brought  in  by  the  steamer,  the  party  so 
charged  was  to  pay  the  penalty  for  such  importation  We 
may  now  therefore  observe  that  you  will  not  find  any  of  those 
terms  in  this  section  of  the  Act  as  are  used  in  the  other  sta- 
tutes creative  of  criminal  offences  and  indicative  of  the  inten- 
tion of  the  Legislature  in  classifying  them.  The  plain  language 
here  used  is  not  qualified  by  such  terms  as  "  knowingly,"  **'  wil- 
fully." or  hoTux  fide,  or  other  such  phrases,  which  are  regarded 
as  affording  an  opportunity  (generally  availed  of)  by  an  accused 
to  escape  a  penalty  or  punishment  imposed  for  an  infringement 
of  the  law.  The  language  in  which  this  penalty  is  imposed 
may  be  regarded  as  equivalent  to  an  express  prohibition  to  do- 
or permit  this  particular  act  to  be  done,  but  certainly  in  that 
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sense  and  meaning  it  should  have  been  understood  by  all  parties 
in  the  position  of  the  respondents.  The  Act  was  in  operation 
sometime  previous  and  is  still  in  force,  although  it  was  con- 
tended on  the  part  of  the  respondents  that  it  was  in  part  re- 
pealed by  the  58  Vic,  cap  10,  sec.  3,  which  enabled  parties  to 
•take  seals  up  to  the  twelfth  of  May  for  that  year  only.  This 
was  not  an  absolute  repeal  of  any  of  the  previous  Acts,  it 
merely  suspended  the  operation  of  a  part  of  a  section  for  the 
then  year.  If  there  were  an  absolute  repeal  of  the  Act  by  an 
Act  limited  to  continue  for  a  certain  time,  the  prior  law  would 
not  revive  after  the  repealing  statute  was  spent,  unless  the  in- 
tention of  the  Legislature  was  so  expressed.  See  Wanrn  v, 
Windle,  3  East  205;  K.  v.  Rodgers,  10  Bast  569,  and  Divars,  an 
Stats,  p.  534.. 

Eeturning  then  to  tlie  question  of  the  operation  of  the  section, 
and  the  effect  of  the  omission  of  the  words  to  which  we  have 
referred,  we  are  reminded  of  the  familiar  doctrine  in  i-eference 
to  criminal  intention,  so  pertinently  mentioned  by  the  magis- 
trate, and  embodied  in  the  well  known  maxim  that  "  the  Act 
itself  does  not  make  a  man  guilty  unless  his  intention  were  so." 
This  must  have  been  in  full  view  of  the  mind  of  the  Legislature 
at  the  time  of  the  passing  of  this  yUitute,  and  it  evidently  was 
intended  from  the  structure  of  the  law  that  the  rule  should  not 
have  place  in  the  practical  appliciition  or  operation  of  this  section 
or  of  any  other  part  of  the  statute. 

There  are  limits  to  the  operation  of  that  beneficent  doctrine, 
.and  in  many  insUxnces  when  the  law  positively  forbids  a  thing 
to  be  done,  it  becomes  thereupon  ipso  facto  illegal  to  do  it,  and 
the  doing  of  it  may  form  the  subject  matter  of  an  indictment 
or  of  an  information,  without  the  addition  of  any  corrupt  motive 
or  wilful  intention. — R.  v  Saiv^bury,  4  T,  R.  457  ;  R.  x\  Wood- 
fall,  5  Burr.  S667 ;  Hipkins  v.  The  Birmingnam,  <frc.,  Gas  Co., 
6  H.  &  K  74;  Reg,  v.  T/ioinas,  33  Z.  J,  M.  C,  22;  Hudson  r. 
McRae,  4  B,  &  S,  585. 

"There  are,"  said  Brett,  M.  E,  "enactments  which  by  their 
form  seem  to  constitute  the  prohibited  acts  into  crimes,  and  by 
virtue  of  these  enactments  persons  charged  with  the  committal 
of  the  prohibited  acts  may  be  convicted  in  the  absence  of  the 
knowledge  or  intention  supposed  necessary  to  constitute  a  mens 
rea  *'  It  is  further  laid  down  that  the  reasons  why  it  is  in  some 
biases  unnecessary  to  prove  a  mens  rea,  is  because  the  statutes 
do  not  constitute  the  prohibited  acts  into  crimes,  but  only  pro- 
hibit them  for  the  purpose  of  protecting  individual  interests. 


JOHN  R  McCOWEN  v,  BOWEING  BEOS.       877 

rights  or  property,  or  the  public  revenue.  Now  by  way  of 
illustrating  the  operation  of,  and  interpretation  applied  to  some 
of  these  Acts,  we  may  briefly  refer  to  a  few  cases  such  as  that  of 
Beits  V.  Armsteady  36  W.  K  720.  This  was  a  prosecution  by 
information  laid  for  the  infringement  of  the  provisions  of  the 
38  and  39  Vic,  cap.  63,  "  Sale  of  Food  and  Drugs  Act."  The 
respondent  there  was  charged  with  having  sold  adulterated 
bread,  &c.,  and  during  the  proceedings  waived  the  taking  of  the 
evidence  of  the  public  analyist,  contending  that  as  he  (the  re- 
spondent) did  not  know  that  alum  was  in  the  bread,  he  was 
entitled  to  be  acquitted.  The  magistrate  refused  to  convict 
The  informer  appealed,  and  the  court  reversed  the  finding  on 
the  ground  that  the  magistrate  thought  the  word  "  knowingly" 
ahould  be  read  into  the  section,  but  the  court  were  of  opinion 
that  it  ought  not  to  be  read  in  unless  that  were  the  intention 
of  the  Legislature,  &c.  It  was  observed  that  the  magistrate 
followed  a  decision  on  another  statute,  but  the  court  held  that 
no  decision  on  any  other  statute  could  have  any  effect  on  the 
construction  of  this  one.  The  section  there,  as  in  this  case, 
^nly  imposed  a  fine  or  penalty. 

The  foregoing  ruling  was  approved  of  in  the  case  of  Pain  v. 
Boughtwoody  39  W,  R,  ^28.  In  the  case  of  Lane  and  Collins, 
H  Q.  B,  D,  193,  it  was  observed  that  an  earlier  Act  on  the  same 
subject  contained  the  words  "  to  the  knowledge  of  such  person," 
but  in  the  Act  under  consideration  in  that  case  the  words  were 
omitted,  consequently  the  mentis  rea  was  not  necessary  to  be 
fihovvn  in  order  to  constitute  the  offence. 

In  the  case  of  Hotchin  v.  Hindmarsh,  ^J9  W.  R.  607,  on  appeal, 
•Coleridge,  C  J.,  stated  inter  alia,  that  where  a  particular  intent 
is  made  part  of  the  offence  (by  the  statute)  the  magistrates  are 
to  judge  as  to  whether  the  intent  existed.  But  the  act  itself  is 
in  itself  a  physical  act,  &c.,  the  person  who  performs  it  is  the 
person  appointed  by  the  section.  And  in  Cnndijs  case,  13,  Q.B,D. 
207,  the  respondent,  Lecocq,  sold  liquor  to  a  drunken  person  who 
had  given  no  indication  of  intoxication,  &c.  The  accused  was 
brought  up  for  a  breach  of  the  13  sec.  of  the  Imperial  Licensing 
Act,  1872,  and  contended  that  it  should  be  shown  that  he  was 
aware  of  the  condition  of  the  person  to  whom  the  liquor  was  sold. 
The  conviction  by  the  magistrate  was  upheld  by  the  court. — 
.Stevens  J.  observed  in  delivering  judgment,  that  the  words  of 
the  section  amounted  to  an  absolute  prohibition  of  a  sale  to  a 
drunken  person,  and  that  the  existence  of  a  honafde  mistake  is 
not  an  answer  to  the  charge.     The  clause  sjiid  nothing  about 
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the  knowledge  of  the  state  of  the  person,  and  it  was  not  anr 
element  in  the  defence,  and  the  foUomng  words  of  Stevens,  J., 
accentuate  the  meaning  of  the  law  in  such  cases ;  he  observed 
that  he  believed  "  the  reason  for  making  this  prohibition  abso- 
lute, was  that  there  must  be  great  temptation  to  publicans  to 
sell  liquor  without  regaixl  to  the  condition  of  the  customer  to 
warrdut  the  application  of  the  maxim  referred  to." 

In  the  cjise  of  Fitzpatrick  v.  Kelly,  L.  R  S,  Q.  B.  D.  337,  for 
selling  adulterated  food,  is  found  also  operating  in  support  of 
such  a  decision  on  the  question  of  knowledge  and  intention,  and 
we  find  repeatedly  simibir  interpretations  of  statutes  upon  Re- 
venue and  Excise  laws. 

In  Hudwn  v,  McRae,  JJ  Z.  J.,  M,  C,  65,  the  defendant  was 
tried  under  23  and  24  Vic,  c.  96,  for  unlawfully  attempting  to 
take  fish.  Blackburn,  J.,  observed  that  "  if  the  defendant  had 
a  real  though  mistaken  belief  that  he  had  a  right  to  do  the  act, 
there  can  be  no  mens  rea,  and  he  could  not  be  convicted.    .    .    . 

If  it  is  a  crime,"  he  observed,  "  in  which  the  mens  rea 

was  made  an  ingredient  I  should  have  said  the  position  was 
good  enough,  but  the  intention  in  this  section  was  directed  to 
the  protection  of  property,  and  he  therefore  held  the  conviction 
was  right." 

In  a  prosecution  under  the  statute  against  permitting  gjim- 
bling  from  lieing  carried  on,  etc.,  it  appeared  that  in  a  previous 
statute  the  word  *  knowingly"  was  used,  but  here  it  was  omitted. 
The  court  held  the  omission  wjis  designed,  and  that  in  onier  to 
convict  it  was  not  necessary  to  prove  actual  knowledge  in  the 
sense  of  seeing  and  hearing  by  the  party  charged ;  but  it  was 
sufficient  if  some  circumstances  existevi  from  which  it  might  be 
inferred  that  the  accused  or  his  servant  had  connived  at  the 
commission  of  the  act  complained  of. 

In  the  Ciise  of  Mitchell  v.  Broicn,  et.  aL,  -28  L.  J,  M.  C.  J-/,  a 
prosecution  for  infringing  the  provisions  of  54  Geo.  Ill,  c.  159, 
for  obstructing  a  navigable  river,  the  owner  of  the  vessel  was 
convicted  of  the  offence,  although  he  was  not  present  or  on 
board  when  the  act  complained  of  was  done. 

We  may  stiite  then,  knowingly  should  not  be  read  into  a 
statutory  offence,  unless  it  is  clear  that  the  legislature  intended 
some  such  qualification.  In  his  observations  upon  the  case  of 
Ctindi/,  Stevens  J.  remarked  that  the  maxim  quoted,  and  upon 
which  so  much  weight  was  placed,  "  is  not  nearly  so  robust  as 
it  once  was." 

We  consequently  are  of  opinion  that  it  was  not  necessary 
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under  this  statute,  to  show  that  the  respondents  were  aware  of 
the  fact  that  these  seals  had  been  taken  by  the  crew  of  their 
steamer  after  the  21st  of  April,  and  that  they  are  amenable  to 
the  provision  in  question.  And  further,  it  is  not  as  masters 
of  the  persons  in  charge  of  the  steamer  that  the  respondents  are 
held  to  be  liable  to  be  sued  in  this  prosecution,  but  because  they 
are  the  owners  of  the  steamer  Aurora,  and  the  persons  on  whose 
account  she  has  been  fitted  out  and  sent  to  the  seal  fishery.  It 
is  not  therefore  alone  by  any  necessary  inference  drawn  from 
the  terms  or  language  of  the  statute,  but  under  the  express 
terms,  that  the  respondents  are  held  liable.  The  hardship  of 
the  case  may  be  very  serious  for  the  owners  of  these  steamers 
to  be  held  accountable  for  the  conduct  of  the  masters  and  oifi- 
xiers  of  their  ships,  but  under  such'  conditions  for  breachi'S  of 
the  Revenue  laws,  as  already  observed,  through  carelessness, 
indifference  or  the  incapacity  of  servants  holding  such  positions, 
forfeiture  or  confiscation  of  the  owner's  property  frequently 
follows.  A  trader,  for  instance,  was  held  liable  for  the  illegal 
act  of  his  servant  in  protecting  smuggled  goods,  the  master  being 
absent  from  the  ship  and  the  servant  acting  upon  the  exigency 
-of  the  moment.  As  was  stated  by  Blackburn  J.,  in  refeience 
to  the  Licensing  law : — '*  The  act  would  be  a  dead  letter,  if  it 
were  necessary  to  prove  that  the  licensee  knew  that  the  law 
was  being  broken,  it  is  sufficient  if  his  servant  did  it  in  the 
ordinary  performance  of  his  duty." 

The  next  question  to  be  disposed  of  is, — had  the  informer  in 
this  case  a  locus  standi  whilst  the  fii*st  information  subsisted, 
though  the  latter  process  on  information  had  been  withdrawn  ? 
No  authority  was  cited  to  us  by  counsel  on  this  question,  but 
from  the  meaning  we  attach  to  the  8th  section,  we  are  of  opinion 
that  if  the  informer  refuse  to  proceed  with  his  charge  or  infor- 
mation and  the  summons  is  regularly  withdrawn  and  dismissed 
at  any  time  before  the  expiry  of  the  three  months  prescribed 
for  the  prosecution  of  the  same,  thereupon  any  other  party  is 
at  liberty  to  lodge  fresh  information  under  the  statute,  and 
have  it  tried  as  if  no  previous  information  or  summons  had  been 
lodged  or  issued.  Therefore  we  answer  this  question  in  the 
affirmative. 

We  are  next  asked  to  pronounce  upon  the  regularity  of  the 
form  of  the  summons,  in  charging,  as  in  the  information,  the  firm 
of  Messrs.  Bowring  Brothers  instead  of  setting  out  the  names  of 
the  members  of  the  firm  as  defendants.  Exception  appears  to 
be  have  been  taken  to  this  form  of  procedure,  but  no  authority 
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in  point  was  cited  on  either  side  at  bar.  It  is  of  most  serious 
importance  and  was  very  properly  and  lengthily  and  forcibly 
observed  upon  by  the  respondent's  counsel.  If  the  parties,  for 
instance,  had  been  convicted,  it  was  pertinently  asked,  and  it 
became  ultimately  necessiiry  in  the  enforcement  of  a  judgment 
to  cause  them  to  be  arrested,  bow  could  you  in  reason,  under 
such  a  record,  issue  a  warrant  for  the  arrest  of  any  individual 
member  of  the  firm  ?  It  is  a  palpable  irregularity  affecting  the 
proceedings  at  the  very  threshold  of  the  prosecution,  and  should 
have  been  amended.  Such  an  oversight  is  inexcusable,  as  the 
attention  of  all  parties  was  directed  to  it  before  the  magistrate 
rendered  his  decision  in  the  case. 

In  our  opinion  the  names  of  the  parties  composing  the  firm 
and  who  are  proven  to  be  owners  of  the  steamer,  and  on  whose 
account  she  was  sent  to  the  seal  fishery,  should  have  been  set 
out  nominatim.  It  is  all  very  well  to  state  that  in  civil  pro- 
ceedings a  different  practice  prevails,  but  if  so,  it  is  by  virtue  of 
express  provision  being  made  in  the  Judicature  Act  for  that 
purpose.  But  even  under  such  circumstances,  we  find  that  it 
was  held  that  a  plaintiff  could  not  issue  a  writ  for  service  abroad 
against  a  foreign  firm  in  the  firm  name,  and  Fry,  L.  J.,  observed, 
that  'no  doubt  couits  have  an  inherent  power  to  mold  the 
practice  to  meet  the  exigencies  of  particular  Ciises,"  but  iu  that 
ease  ordered  that  the  members  of  the  firm  should  be  sued 
nominatim. 

In  Paley  on  Summary  Convictions,  p,  198,  it  will  be  found  to 
be  briefly  stated, — that  if  there  be  several  offenders  each  must 
be  named ;  and  on  further  i-esearch  into  authority  we  find  the 
question  passed  upon  at  the  early  date  of  1810,  by  Lord 
Kenyon,  in  the  case  of  Hex  vs.  Harrison,  8  T,  R.,  508,  That 
was  an  appeal  upon  a  conviction  under  the  excise  laws,  and 
was  set  down  for  argument,  and  when  it  was  called  the  Chief 
Justice  observed :  "  It  is  impossible  that  a  conviction  of  Such- 
"  an-one  &  Co.  can  be  supported.  It  is  a  mere  nullity,  even 
"  against  the  party  named.  The  courts  are  bound,  in  duty,  to 
"  the  care  that  summary  proceedings  before  magistrates  are  re- 
"  gularly  conducted,  whether  the  parties  objected  to  them  or 
''not  We  cannot  tell  upon  the  face  of  this  proceeding  but 
"  that  the  delinquency  of  Harrison's  partners,  who  are  not  be- 
'-  fore  the  court,  may  have  been  imputed  to  him.  As  no  action 
'-'  could  be  maintained  by  Such-an-one  &  Co.  without  naming 
''  all  the  parties,  so  neither  can  a  conviction  be  sustained  in 
"this  form."    The  conviction  was  there  quashed  by  order  of 
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the  court,  without  hearing  counsel  for  either  party.  The  appli- 
cation of  such  a  positive  ruling  calls  for  no  further  notice  from 
us,  beyond  a  reference  to  the  fact  that  this  being  a  quasi-crimi- 
nal proceeding  of  serious  moment  to  the  accused,  greater  par- 
ticularity is  called  for  and  should  be  exacted,  than  in  proceed- 
ings purely  civil.  It  is  to  be  regretted  that  when  the  error 
was  pointed  out  and  excepted  to  during  the  trial,  that  its  im- 
portance was  not  duly  appreciated  and  au  amendment  made,, 
there  and  then,  in  the  information  and  summons  in  that  par- 
ticular. 

We  find  it  unnecessary  to  observe  upon  the  existence  of  any 
right  to  reduce  a  fine  that  might  have  been  imposed,  and.  as  to 
the  last  question  as  to  the  right  of  appeal  on  the  part  of  the 
informer,  we  have,  we  consider,  answered  it  sufficiently  in  the 
affirmative.  But  we  may  further  observe  that  in  the  Dominion 
of  Canada,  under  special  enactment,  the  right  of  appeal  in  such 
cases  is  confined  to  the  defendants. 

Aside  from  the  powers  conferred  on  the  Supreme  Court  under 
our  Judicature  Act  to  deal  with  appeals  from  inferior  courts, 
we  must  remember  that  under  the  provisions  of  the  Summary 
Jurisdiction  Act,  1884,  (Imperial  statutes),  which  is  operative 
here,  by  the  5th  section  thereof  it  is  provided  that  the  Court 
of  Appeal  may  confirm,  reverse  or  modify  the  decision  appealed 
from,  or  may  remit  the  matter  with  its  opinions  thereon,  &c. 

We,  therefore,  in  exercise  of  our  power,  remit  this  matter 
for  the  further  consideration  of  the  magistrate,  under  and  sub- 
ject to  the  opinions  and  decisions  set  forth  in  this  judgment. 

Mr,  Johnsorty  Q.  C,  for  complainant, 

Mr,  Emerson,  Q,  C,  for  respondents. 


S.  S.  HOPE  &  PANTHER  CO.  v.  Trustees  BAINE, 
JOHNSTON  &  CO. 

1896,  October,    By  the  Court. 

[reported  BT  JAHSS  H.  KENT,  BARRISTER-AT-LAW]. 
Sale  of  ship — Appurtenance — Coal. 

On  the  sale  of  a  ship,  lying  in  port,  coals  in  her  at  the  time  are  not  a  part  of  the 
ship,  nor  are  they  covered  by  the  words  "tackle,"  "appurtenances,"  &c.,  and 
do  not  pass  to  a  purchaser  of  the  ship  unless  expressly  mentioned. 
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All  the  facts  and  arguments  of  counsel  in  this  case  are  set 
forth  in  the  judgment. 

The  judgment  of  the  court  was  delivered  by  Mr.  Justice 
Little  us  follows : — 

In  this  Ciise  the  plaintiffs  claim  to  be  entitled  to  recover  the 
sum  of  $1,928  frjm  the  defendants,  being  the  value  of  about 
two  hundred  tons  of  coals  which  were  on  board  the  steamship 
Hope,  and  two  hundred  and  eighty-two  tons  on  board  the  steam- 
ship Panther  when  these  ships  were  purchased  by  the  plaintiff 
company  in  the  month  of  March,  1895. 

From  the  evidence  taken  before  us  at  the  hearing  of  the  case, 
it  appeared  that  the  steamers  were  purchased  by  Baine,  John- 
ston &  Co.  in  the  years  1890  and  1892,  respectively,  and  were 
shortly  thereafter  mortgiiged  to  the  Bank  of  Scotland  under 
the  ordinary  form  of  mortgage.  They  were  purchased  to  be 
used  and  engaged  in  the  prosecution  of  the  seal  fishery,  and 
were  so  utilized  by  them  up  to  the  year  1894.  It  was  the  rule 
and  usual  practice  on  the  part  of  the  firm  to  have  their  steamers 
coaled  long  before  the  time  for  their  departure  from  port  for  the 
prosecution  of  their  sealing  voyages 

In  the  early  part  of  1894  these  ships  had  been  coaled  at  the 
cost  of  the  firm  or  defendants  and  were  securely  anchored  and 
moored  in  the  harbor  awaiting  the  time  for  their  departure  on 
their  respective  voyages. 

Under  these  circumstances  the  mortgagees,  in  the  month  of 
March,  1895,  transferred  their  interest  under  the  mortgage 
to  the  plaintiff'  company,  who  became  the  purchasers  of  the 
steamers.  But  the  defendants  refused  to  deliver  possession 
unless  payment  were  then  made  for  the  coals  on  board,  con- 
sisting of  the  quantities  stated  in  ths  particulars  of  claim. — 
The  plaintififs,  in  order  to  despatch  the  steamers  to  the  fishery, 
were,  under  the  circumstances,  forced  to  pay  over  the  value  of 
the  coals,  but  did  so  under  protest,  and  hence  this  action. 

After  due  consideration  of  the  facts  in  evidence  and  of  the 
contentions  of  counsel  upon  the  argument,  we  are  unable  to 
accept  the  view  taken  by  the  plaintiff  company  of  their  right 
to  recover  in  these  proceedings,  and  consequently  hold  that 
coals  cannot  be  regarded  as  a  part  of  the  ship,  nor  would  they  be 
covered  by  the  usual  and  ordinary  terms  of  "  apparel,"  "  tackle/* 
"appliances,"  "appurtenances,"  &c.,  without  some  express  men- 
tion thereof  in  the  mortgage.  In  Maclachlan  on  Shipping,  pages 
7,  IS,  it  is  noted  that  under  the  word  "  ship"  questions  have 
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4iriscn  as  to  whether  this  or  that  article  or  thing  passed  under 
the  contract  of  sale,  and  some  writers  on  maritime  law  inform 
us  that  if  a  ''  ship  be  sold  with  the  tackle  and  furniture"  the 
ship's  boat  is  not  conveyed  by  these  words.  We  also  find  that 
in  the  case  of  Hend  vs  Nealt,  2  Stak,  K,  in  an  action  on  the 
sale  of  a  ship  and  a  quantity  of  iron  kintledge,  where  full  de- 
livery of  the  latter  as  claimed  for  under  an  alleged  agreement 
was  refused,  it  was  held  that  as  no  mention  had  been  made  in 
the  contract  of  the  kintledge  it  could  not  be  considered  as  part 
of  the  ship  or  necessary  stores. 

The  case  of  Gale  vs.  Laurie,  cited  at  bar,  differs  broadly  from 
the  present  case  in  the  facts  as  well  as  in  the  conditions  sur- 
rounding it.  We  find  it  turned  on  the  meaning  of  a  section  of 
the  53rd  Geo.  III.,  c.  159,  defining  the  liability  of  owners  in 
case  of  damage  being  done  by  their  vessels.  It  was  there  held 
in  the  judgment  of  Abbot,  C.  J.,  that  the  fishing  stores  of  a 
whaler  were  covered  by  the  term  "ship."  The  court  in  that 
case  had  to  take  into  consideration  the  value  of  the  ship.,  her 
freight  and  the  value  of  the  articles  on  board  and  needful  at 
the  time  for  the  accomplishment  of  the  voyage  upon  which 
they  had  entered.  But  here  the  ship  was  not  engaged  in  any 
voyage,  but  was  and  had  been  for  a  long  time  lying  moored  in 
the  harbor  with  this  large  supply  of  coal  on  board,  and  the 
case  wnll  be  found  to  present  no  analogy  to  the  present  beyond 
the  definition  applied  (under  the  circumstances  there  existing) 
to  the  term  "  ship." 

It  is  observable  in  this  connection  that  in  a  policy  of  marine 
insurance  it  is  the  practice  to  name  boats  if  it  is  intended  that 
they  are  to  be  covered  by  the  policy. 

In  further  illustration  of  the  interpretation  of  the  words 
"ship"  and  her  "appurtenances,"  we  find  the  latter  word  is 
intended  to  designate  such  things  as  are  appropriated  to  her 
exclusively,  and  does  not  include  such  things  as  a  ship  uses 
indiscriminately  with  other  ships. — re  Salmon  &  Wood,  ex  parte 
Gould,  2  Morr.,  137  ;  Stroud's  Jud.  Diet.,  47, 

It  was  deposed  to  in  evidence  that  these  coals  might  have 
been  removed  or  disposed  of  if  the  ship  had  not  been  sent  on 
the  sealing  voyage,  and  as  they  were  not  included  in  the  mort- 
gage the  mortgagees  could  not  have  interfered  with  their  dis- 
position, for  certainly  they  had  no  right  of  property  in  them. 
The  coals  might  at  any  time,  consequently,  have  been  trans- 
ferred to  another  steamer  for  other  purposes. 

Hi 
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According  to  the  statutoiy  form,  these  mortgages  in  express 
terms  convey  so  many  shares  in  the  ship,  her  boats,  guns,  am- 
munition, appurtenances,  &c.  Under  it,  it  has  been  held,  the 
term  "ship,"  apart  from  any  efiect  of  the  term  "appurtenances," 
covers  and  passes  to  the  mortgagee  all  articles  necessary  to  the 
navigation  of  the  ship  or  the  prosecution  of  the  adventure 
which  were  on  board  at  the  execution  of  the  mortgage,  and 
articles  brought  on  board  in  substitution  for  them  subsequently 
to  the  mortgage. — 2  Moore* s,  B,  C, 

Here,  admittedly,  there  was  no  coal  on  board  at  the  time  of 
giving  the  mortgages ;  no  mention  was  made  of  nor  any  agree- 
ment entered  into  between  these  experienced  parties  in  relation 
to  an  item  of  such  importance  connected  with  the  rights  held 
by  them  in  and  to  these  steamers.  No  practice  or  custom  has 
been  attempted  to  be  shown  to  exist  in  relation  to  the  question 
as  it  stands.  In  the  absence,  therefore,  of  any  written  agree- 
ment on  the  subject  matter  of  such  a  claim,  and  in  view  of  the 
ruling nn  reported  cases  on  the  meaning  and  definition  of  the 
terms  referred  to,  and  giving  some  passing  consideration  to  the 
doctrine  applied  under  policies  of  marine  insurance,  we  experi- 
ence no  difficulty  or  hesitation  in  arriving  at  the  conclusion 
stated,  and  accordingly  direct  that  judgment  herein  be  entered, 
in  favor  of  the  defendants. 

Mr,  Morine  for  plaintiff. 

Mr,  JS,  JE,  Knight  for  defendants. 
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REPORTED  BY  JAMES  M.   KENT,   BARRISTER-AT-LAW. 

Railvjay  Company — Level  crossing— Negligence— St.Uutory  duty—Oratuiious 
precaution. 

The  plaintiff,  with  his  horns  and  carriage,  ha<l  occasion  to  cross  defendants'  line 
on  the  evening  of  the  11th  day  of  October,  1894,  where  the  line  crosses  a  high- 
way on  a  level,  at  a  time  when  the  defendants'  regular  train  was  dae  at  the 
crossing.  In  crossing  the  line  the  horse  of  the  plaintiff  was  knocked  down  and 
killed  by  the  incoming  regular  train  of  the  defendant,  and  the  carriage  of  the 
plaintiff  was  greatly  injured.  The  defendants  had  observed  all  its  statutory 
dnties  at  the  crossing  and  given  the  necessary  signal  from  the  incoming  train, 
which  were  not  heanl  by  the  plaintiff,  but  the  defendants  were  in  the  habit  of 
sending  a  signal  roan  out  through  their  yard  for  the  purpose  of  seeing  that 
the  approach  to  the  depot  was  safe  for  the  incoming  train.  This  man  was 
in  the  habit  of  warning  people  using  the  highway  of  the  approach  of  trains  ; 
on  the  occasion  in  question  this  man  was  not  at  the  crossing. 

Ueld—Th&t  under  these  circumstances  the  defendants  were  not  guilty  of  negli- 
gence. 

The  Chief  Justice  (Sir  F.  B.  T.  Carter)  delivered  the  judgment 
of  the  Court,  as  follows : — 

We  are  all  of  opinion,  and  have  been  so  from  the  fii-st,  that 
the  judgment  ought  to  be  for  the  defendants.  The  defendants 
complied  with  all  their  statutory  obligations.  It  is  urged  by 
the  plaintiff  that  having  regard  to  the  rules  and  bye-laws  of  the 
company  and  the  gratuitous  precaution  undertaken  by  the  defen- 
dants of  placing  a  man  at  this  crossing,  they  had  imposed  this 
duty  on  themselves ;  but  we  are  of  opinion  that  the  evidence 
clearly  establishes  in  fact  as  well  as  in  law  that  uo  such  duty 
was  cast  upon  the  defendants,  and  however  much  we  may  sym- 
pathise  with  the  plaintiff  in  the  loss  he  has  sustained  by  the 
accident,  we  are  bound  by  strict  rules  of  law  which  we  cannot 
but  follow  in  such  a  case.  But  looking  at  the  loss  which  the 
plaintiff  has  suffered,  we  do  not  think  the  defendants  ought  to 
press  for  their  costs 

Mr.  Murphy  and  Mr.  JB.  D.  Shea,  for  plaintiflf ; 

Mr.  Honvood,  Q.  C,  and  Mr.  J.  M.  Kent,  for  the  defendants. 
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1896,  November,     By  the  Court. 

[reported  by  jambs  M.   KENT,   BARRISTBR-AT-LAW]. 

Assignment  far  benefit  of  Creditors — Trustees— increased  tabors-^odditional 
remuneration. 

At  a  meeting  of  Tessier's  creditom,  Donnelly  and  Goodfellow  consented  to  act  ad 
Tnistees  under  a  deed  of  assignment  for  the  benefit  of  Creditors  at  a  remunera- 
tion of  one  per  cent  on  the  realized  assets  of  the  e&Ute,  on  the  assumption  that 
Tessier*s  business  was  properly  managed.  It  subsequently  appeare«l  that  owing 
to  the  condition  of  the  books,  accounts,  etc.,  that  the  labors  of  Donnelly  and 
Goodfellow  were  much  greater  than  anticipated. 

Held — On  an  application  for  additional  remuneration,  that  the  Trustees  were  so 
entitled. 

This  was  a  petition  by  the  trustees  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  made  by  Messrs.  P.  &  L.  Tessier 
in  the  year  1893,  asking  for  additional  remuneration  by  reason 
of  increased  labor  and  time  which  they  were  obliged  to  give  in 
winding  up  the  affairs  of  this  estate  under  the  said  deed. 

The  facts  upon  which  the  petition  was  based  appear  clearly 
from  the  judgment. 

Mr.  Justice  Little  delivered  the  considered  judgment  of  the 
Court  as  follows  : — 

These  trustees  claim  additional  remuneration  by  reason  of 
the  increased  labor  and  time  they  were  obliged  to  give  in  wind- 
ing up  the  affairs  of  the  estate.  The  trust  was  accepted  by 
them  in  ignonince  both  on  their  part  and  that  of  the  creditors, 
of  the  actual  condition  of  the  books  and  accounts  of  the  estate. 
It  was  assumed  at  the  time  the  assignment  was  made  that  the 
account  books  and  papers  were  in  a  somewhat  satisfactory  state, 
and  consequently  they  assented  to  accept  one  per  cent,  as  their 
commission  for  realizing  the  assets  and  paying  over  the  dividends. 
Instead  of  finding  such  was  the  case  they  found  that  for  the 
years  1890  and  1891  the  books  had  not  been  posted,  the  Jour- 
nals for  1892  had  only  been  partially  posted,  and  confusion 
existed  in  bills  and  papers  of  importance.  This  necessitated 
the  employment  of  expert  accountants,  and,  together  with  un- 
expected litigation,  protracted  the  labors  and  called  for  almost 
continuous  attention,  care  and  additional  responsibility  on  the 
part  of  the  trustees  in  no  way  anticipated  or  known  to  them  at 
the  time  of  the  execution  of  the  assignment.  The  evidence  of 
the  trustees  and  two  or  three  of  the  principal  creditors  sustain- 
ed the  representations  or  grounds  on  which  they  rested  their 
claim. 
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The  assets  realized  about  $544,375,  and  the  total  amount  of 
liabilities  was  $973,000.  Owing  to  the  confusion  of  the  accounts 
found  to  exist,  and  the  irregularity  and  omissions  in  the  books* 
they  were  necessarily  occupied  for  fully  six  months  longer  than 
they  otherwise  would  have  been  in  completing  their  labors  and 
fulfilling  the  obligations  of  their  trust. 

Under  all  the  circumstances,  and  after  perusing  the  papers 
on  file,  it  is  considered  the  trustees  are  entitled  to  an  increased 
allowance  of  one-third  per  cent,  over  and  above  the  one  per  cent, 
understood  to  be  allowed  them  at  the  first  meeting  of  the  credi- 
tors upon  the  amount  of  assets  realized  and  distributed.  And 
whilst  we  feel  that  we  have  arrived  at  a  just  conclusion  herein, 
we  regret  that  there  had  not  been  a  meeting  of  creditors  sum- 
moned to  arrange  for  and  dispose  of  this  claim  in  the  same 
manner  as  the  allowance  made  in  the  first  instance  had  been 
fixed  and  disposed  of.  However,  as  all  parties  were  represented 
before  us,  we  now,  so  far  as  called  upon,  dispose  of  the  present 
application. 

Mr.  Morison,  Q.  C,  and  Mr.  iforine,  for  trustees. 

Mr.  Greene,  Q,  C,  Mr.  Johnson,  Q.  C,  and  Mr.  H.  E.  Knight, 
for  creditors. 
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REPORTED  BT  JAMBS  U.   KENT,   BARRISTER-AT-LaW. 

Practice — Rehearing—  Right  to  call  further  testimony. 

Parties  may,  on  rehearing  under  section  nine  of  the  Judicature  Act,  1889,  call 
further  testimony  than  that  called  at  the  original  hearing  before  a  single  Judge. 

This  case  was  tried  before  Mr.  Justice  Winter,  and  judgment 
was  given  in  favor  of  the  plaintiff  for  the  amount  of  his  claim. 

Mr.  Horwood,  Q.  C,  now  moved  on  behalf  of  the  defendant 
to  have  this  judgment  reviewed  by  the  full  court,  and  intimated 
his  intention  of  calling  further  evidence  than  that  taken  at  the 
trial  of  the  case  before  Mr.  Justice  Winter. 

Mr.  Morison,  Q.  C ,  contra. 

The  Chief  Justice  delivered  the  following  judgment  of  the 
Court  (Mr.  Justice  Winter  dissenting) : — 
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This  motion  is  for  a  reheiiring  under  section  nine  of  the  Judi- 
cature Act  of  1889.  The  defendant  being  the  party  seeking 
such  rehearing  wishes  to  call  further  testimony  in  support  of 
their  case.  There  is  no  doubt  that  when  an  appeal  is  made  from 
an  inferior  to  a  superior  court  the  appeal  is  made  upon  the  record 
as  it  was  adjudicated  on  in  the  court  below,  and  that  in  such  a 
case  the  appellant  has  no  right  to  call  any  further  testimony  on 
the  appeal.  In  the  case  of  rehearing  provided  for  by  this  section 
of  the  Judicature  Act,  the  proceeding  is  not  an  appeal,  which 
means  the  appealing  from  an  inferior  to  a  superior  tribunal,  but 
rather  in  the  nature  of  a  motion  for  a  new  trial,  for  it  is  for  a 
review  of  the  case  by  the  same  court,  although  differently  con- 
stituted. As  on  a  motion  for  a  new  trial  the  parties  have  a 
right  to  call  any  further  testimony  in  support  of  their  case  as 
they  may  deem  necessary,  we  think  that  in  proceedings  under 
this  section  the  parties  have  the  same  right.  But  as  the  evi- 
dence which  the  defendant  now  seeks  to  bring  in  is  unnecessary 
and  admitted  by  the  other  side,  it  is  not  necessary  to  take  it. 
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1896,  November.     By  the  Court. 

[reported  BT  JAMES  M.   KENT,   BAJIRISTER-AT-LAW.] 

Commercial  Bank— Winding  up— Act  of  Incorp&ration^-Cofutruciion — 
Director's  liability. 

The  liability  of  dii^;tors  provided  for  by  9er.^  24  of  the  Act  to  incorporate  the 
Commercial  Bank  of  Newfonudland,  21  Vic,  cap.  2,  is  not  an  asset  or  chose  in 
action  of  the  corporation,  and  cannot  be  recovered  from  the  directors  by  the 
trustees  in  insolvency  of  the  Bank. 

The  issues  decided  appear  sufficiently  from  the  judgment  of  the  court 

The  Chief  Justice,  Sir  Frederic  B.  T.  Carter,  delivered  the 
judgment  of  the  court,  (consisting  of  Carter,  C.J.,  Little  and 
Winter,  J.  J.),  as  follows : — 

The  question  for  determination  in  this  case  arises  upon  the 
pleadings. 

The  statement  of  claim  is  as  follows : 

Statement  of  Claim. 

{1)  The  Commercial  Bank  of  Newfoundland  was  a  company 
incorporated  by  Act  of  the  Legislature  of  Newfoundland,  cap. 
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■2,  passed  in  the  2l8t  year  of  the  reign  of  her  Majesty,  as  con- 
tinued and  amended  by  an  Act,  cap.  21,  passed  in  the  40th 
year  of  the  reign  of  her  Majesty. 

(2)  On  the  10th  day  of  December,  A.  D.  1894,  the  following 
persons  were  dir3ctors  of  the  Commercial  Bank  of  Newfound- 
land, namely:  Augustus  F.  Good  ridge,  Jas.  Goodfellow,  Edwin 
John  Duder,  George  Adolphus  Hatchings,  and  the  said  defen- 
4>int. 

(3)  On  the  said  date  the  amount  of  the  capital  stock  of  said 
bank  actually  paid  in  by  the  stockholders  was  $306,000. 

(4)  On  the  said  date  the  total  amount  of  the  debts  which 
said  bank  owed  (deposits  excepted)  was  $1,318,075  34. 

(5)  The  excess  of  the  total  amount  of  the  debts  of  the  said 
-corporation  which  it  owed  on  the  said  10th  day  of  Dec,  1894, 
over  tliree  times  the  amount  of  the  capital  stock  actually  paid 
in  as  aforesaid,  that  is  to  say,  the  sum  of  $500,072.34  happened, 
under  the  administration  and  management  of  the  said  directors 
whereby  and  by  virtue  of  the  24th  section  of  the  said  Act,  cap. 
2,  passed  in  the  21st  year  of  the  reign  of  her  Majesty,  defen- 
dant became  and  was  and  is  liable  for  such  excess  in  his  indi- 
vidual and  private  capacity. 

(6)  All  the  lands,  tenements,  goods  and  chattels,  or  other 
property  of  the  said  corporation,  together  with  the  said  sum  of 
^500,075.35'  are  insuflBcient  to  discharge  the  liabilities  of  the 
said  bank. 

Particulars. 

Bank  notes  in  circulation        $638,40100 

Interest  due  depositors  to  Dec.  8th,  1894      ...  10,808  39 

Due  to  customers  on  current  account            . . .  282,459  79 

Due  Union  Bank  of  Newfoundland 59,273  68 

Exchange  drawn  on  Bank  of  Liverpool          ...  21,120  00 

Exchange  drawn  on  L.  and  W.  Bank             ...  135,923  17 

Due  London  and  Westminster  Bank              . . .  256,249  82 

Due  Bank  of  Liverpool            13,839  49 


$1,418,075  34 


Less  three  times  the  amount  of  the  capital 

stock  actually  paid  up         918,000  00 


Excess  $500,075  34 
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The  plainti£fs  claim  the  sum  of  the  excess  aforesaid,  that  is- 
to  BSLj,  the  sum  of  $500,075.34. 

Dated  this  3rd  day  of  December,  A.  D.  1895. 

(Signed),        George  M.  Johnson, 

Plaintiff's  Solicitor. 
The  defeuce  is  as  follows : — 

Defence. 
The  defendant  says  that — 

1.  He  admits  paragraphs  1,  2  and  3  of  the  s&itement  of 
claim. 

2.  On  the  said  10th  day  of  December,  A.  D.  1894,  the  total 
amount  of  the  debts  of  the  said  bank  was  not  $1,418,075.34. 

3.  The  debts  of  the  said  bank  on  the  said  date  did  not  exceed 
three  times  its  paid  up  capital  by  $500,075.34  or  any  part 
thereof. 

4.  Under  the  administration  or  management  of  the  said  di- 
rectors the  debt  of  the  said  bank  did  not  exceed  more  than 
three  times  the  paid  up  capital  of  the  said  bank. 

5.  The  defendant  will  object,  in  point  of  law,  that  the  state- 
ment of  claim  shows  no  cause  of  action. 

(Signed),        Alfred  B.  Morine, 

Solicitor  for  Defendant, 

The  point  of  law  raised  by  the  last  pamgraph  of  the  defence 
being  one  which,  if  sustained,  would  substantially  dispose  of 
the  whole  action  with  consent  of  parties,  the  court  ordered  that 
it  should  be  heard  and  disposed  of  before  the  trial 

To  the  facts  and  matters  set  forth  in  the  pleadings  were  added 
at  the  argument  the  Act  of  Incorporation  of  the  Commercial 
Bank,  21  Vic,  cap.  2,  1858,  (Private)  which  was  read  and  con- 
sidered as  if  fully  set  forth  and  proven.  Also  the  Act  for  the 
Winding  up  and  Liquidation  of  the  Commercial  Bank,  58  Via, 
cap.  3,  (1895),  and  the  fact  not  specifically  stated  in  the  plead- 
ings that  the  plaintiffs  were  elected  and  appointed  trustees  of 
the  assets  and  effects  of  the  bank  under  the  provisions  of  sec- 
tion 4  of  the  last  mentioned  Act. 

The  foregoing  statement  sets  forth  all  the  facts  and  the  private 
legislation  relating  thereto  which  ai*e  material  to  the  present 
issue. 

No  general  law  for  the  winding  up  of  incorporated  companies 
or  concerning  the  liabilities  of  shareholders  applicable  to  this 
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compauy  has  been  enacted  in  or  is  in  force  in  this  co 
rights  and  obligations  of  directors,  shareholders  anc 
of  such  companies  are  subject  only  to  their  special  A        \ 
corpomtion  and  to  the  common  law  of  England,  a 
case  to  the  special  Winding-up  Act,  58  Vic,  cap. 
Prior  to  the  latter  enactment  the  general  law  "  Of  In 
chapter  90  of  the  Consolidated  SUitutes,  applied  onl       i 
viduals  and  to  partnerships,  but  by  that  Act,  8ecti(       , 
principle  of  the  said  chapter  and  of  the  general  law 
vency"  were  made  applicable  to  the  winding  up  ol 
bank.     One  of  the  principles  thus  incorporated  is  that 
or  the  trustee  of  an  insolvent  may  sue  in  the  same  \^ 
insolvent  may  have  done,  and  the  real  question  at  issi 
this  claim  against  the  defendant,  such  an  one  as  the       < 
bank  itself  could  have  sued  upon. 

The  only  statute  law  of  this  colony  bearing  upon  the 
to  be  determined  is  chapter  90  of  the  Consolidated 
"  Of  Insolvency,"  referred  to  in  section  two  of  the  Wi     i 
Act. 

It  is  not  stated  on  behalf  of  the  plaintiffs  that  they  i     I 
claim  upon  the  express  provisions  of  any  English  statute     i 
applicable  to  the  present  case.     Nor  is  it  contended 
claim  rests  upon  an  analogy  of  construction  or  of  pnict 
procedure  thereunder  between  the  local  Winding-up      i 
any  of  the  English  Winding-up  Companies'  Acts     Neil 
contended  that  the  claim  arises  out  of  any  general  prin    ; 
the  law  of  bankrupty  or  insolvency  or  out  of  the  gener 
or  effect  of  the  English  Companies'  Acts  applicable  by 
analogy  or  inference  to  the  present  case. 

The  plaintiffs,  through  their  counsel,  Mr.  Johnson,  Q. 
clearly  and  frankly  that  their  case  rests  upon  the  expn  i 
visions  of  the  several  Acts  already  referred  to. 

The  liability  of  the  defendant  under  the  facts  statec 
statement  of  claim  is  created  by  and  under  section  24  i 
Commercial  Btink  Incorporation  Act,  which  is  as  follows  : 

"  The  touil  amount  of  debts  which  the  said  corpomtic 
at  any  time  owe.,  whether  by  bond,  bill,  note  or  other  C' 
whatever,  shall  not  exceed  three  times  the  amount  of  the 
stock  actually  paid  in  by  the  stockholders,  and  in  case 
excess  the  directors  under  whose  administration  and  m 
ment  the  same  shall  happen  shall  be  liable  for  such  exc 
their  individual  and  private  capacities :     Provided  alway 
the  lands,  tenements,  goods  and  chattels  of  said  corpc 
shall  also  be  liable  for  such  excess." 
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The  right  of  the  plaintiffs  to  sue  for  and  recover  from  the  de- 
fendant the  amount  of  his  liability  under  this  section  is  claimed 
to  accrue  under  the  words  of  section  four  of  the  Winding-up 
Act :  "  There  shall  be  three  trustees  of  the  iissets  and  effects 
of  the  said  bank."  Taken  and  read  in  connection  with  the 
provisions  of  cap.  90  of  the  Consolidated  Statutes,  entitled  "  Of 
Insolvency,"  which  by  the  terms  of  section  two  of  the  Winding- 
up  Act  shall  apply  to  the  winding-up  of  the  said  bauk  in  the 
same  manner  a.<t  they  now  apply  to  individuals  and  partner- 
:ships,  etc. 

The  provisions  of  chapter  90,  "Of  Insolvency,"  relating  tc 
the  rights,  powers,  duties,  etc.,  of  trustees  in  relation  to  the 
estates,  assets,  etc.,  of  the  insolvent,  are  contained  in  a  few  words 
of  section  twelve,  which  are  as  follows : — 

"  And  such  trustee  or  trustees  may  sue  both  at  law  and  in 
equity  in  his  and  their  own  name,  for  and  upon  all  causes  of 
action  for  the  benefit  of  the  insolvent  estate,  in  the  same  way 
as  the  insolvent  might  have  done." 

According  to  the  plaintiffs*  contention,  the  united  effect  of 
these  several  enactments  may  be  formulated  in  a  proposition 
consisting  of  three  parts — (1)  that  the  debt  or  liability  incurred 
by  the  defendant  under  the  24th  section  of  the  Act  of  Incor- 
poration is  an  "asset"  or  part  of  the  "estate"  of  the  bank, 
which  (2)  became  vested  in  the  trustees  under  section  two  of 
/the  Winding-up  Act  and  the  insolvency  law ;  and  (3),  which  the 
trustees  may  sue  for  under  section  twelve  of  chapter  90  of 
.the  Consolidated  Statutes,  entitled  "  Of  Insolvency." 

For  the  defendant  it  is  not  disputed  that  if  the  first  of  this 
proposition  can  be  maintained,  this  debt  or  liability  of  the  de- 
fendant is  such  an  asset  as  would  pass  to  and  "  vest"  in  the 
plaintiffs  under  the  general  words  defining  their  rights,  powers, 
.etc. 

The  first  proposition,  however,  is  disputed.  It  is  contended  on 
the  part  of  the  defendant  that  the  debt  or  obligation  on  the  part 
of  the  directors  of  the  bank  arising  out  of  the  facts  stated  and 
under  the  provisions  of  section  24  of  the  Incorporation  Act,  is 
not  an  "asset"  of  the  bank  on  the  ground  that  the  liability 
created  by  this  section  is  not  a  liability  to  the  bank  which  the 
bank  could  have  sued  for  or  recovered,  and  upon  this  single 
issue  thus  broadly  and  generally  stated,  it  appears  to  us  that 
the  whole  case  turns. 

Taking  the  exact  words  of  section  24  the  question  in  issue 
,may  be  stated  more  precisely  to  be  whether  or  not  after  the 
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words  "  shall  be  liable"  in  the  sixth  line  the  woi'ds  "  t 
are  to  be  regarded  as  inserted  or  to  be  understood. 

The  question  for  our  determination  appears  to  i 
tirely  one  of  construction;  or  in  other  words,  wh 
legislature  intend?  And  we  think  further  that  th 
must  be  determined  upon  broad  and  general  principl  i 
regard  to  the  general  scope  and  purposes  of  the  Ac 
have  failed  to  derive  much,  if  any,  assistance  from  an 
ties  that  were  or  could  have  been  cited. 

Eeferring  again  to  the  exact  words  of  the  section  i 
and  contentions  of  the  parties  respectively,  we  may       [ 
the  interpretotion  claimed  by  the  defendant  to  be  t 
one,  as  expressing  the  intention  of  the  Legislature,  is, 
the  words  already  quoted  ("  shall  be  liable  ")  should  b      i 
•or  understood  "  to  the  creditor  to  whom  such  excess  i      i 
"with  whom  such  excess  of  indebtedness  has  been  coi 
or  to  that  effect. 

After  the  fullest  and  most  Cixrefiil  consideration,  ^ 
opinion  that  the  construction  of  the  words  in  questioi 
ded  for  by  the  plaintiffs,  cannot  be  maintained,  and  all     i 
is  not  necessiry  that  we  should  adjudicate  definitely 
•correctness  of  the  defendant's  construction,  we  are  als 
nion  that  his  interpretation  more  correctly  expresses  tl 
tion  of  the  Legislature  as  being  consistent  not  only 
whole  scope  and  purpose  of  the  Act,  but  also  with  t    s 
meaning  of  the  language  of  the  section  in  question. 

The  object  of  the  provision  in  question  was  obvio 
protection  of  the  interests  of  the  creditors  of  the  ins  I 
against  the  damages  arising  from  unlimited  transactioui  i 
tain  kinds  of  business,  and  probably  in  particular  aga  i 
notes  of  the  bank  itself  to  an  excessive  amount.  To  d(  < 
directors  for  the  time  being  from  transgressing  in  thi 
cular  it  was  enacted  that  as  a  consequence  of  such  off  i 
their  part  they  should  be  made  personally  liable  for  ti  • 
gation  which  they,  or  rather  the  bank  under  their  manac  ■ 
should  contract  in  excess  of  the  prescribed  limits. 

This  statement  of  the  object  of  the  provision  in  questi  • 
gests  two  principles  which  evidently  were  intended  to  i 
in  its  application,  (1)  that  the  remedy  provided  by  the  n 
was  intended  to  be  prohibitive  and  preventive  of  the  •: 
rather  than  merely  consequential  or  incidental;  and  (2)  t. 
make  such  a  remedy  effective  it  must  be  continually  and 
times  immediately  available  to  those  for  whose  benefit  c 
.taction  it  was  intended. 
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In  coustruing  this  act  it  must  be  further  kept  in  view  that 
the  contingency  of  a  winding  up  of  the  bank  before  the  expiry 
of  the  term  of  its  charter,  on  account  of  insolvency,  is  not  con- 
templated or  provided  for,  and  that  the  provision  in  question 
in  this  case  contemplates  and  was  to  be  applied  to  the  bank  as 
a  going  concern ;  that  it  was  not  intended  primarily  as  a  means 
whereby  in  the  event  of  insolvency  a  deficiency  in  the  assets 
was  to  be  made  up,  but  on  the  contrary,  in  the  absence  of  any 
provision  or  machinery  for  a  general  winding  up,  distribution,. 
etc.,  to  afford  to  parties  having  dealings  with  the  bank  protec- 
tion at  all  times  against  loss  from  this  particular  kind  of  mis- 
conduct on  the  part  of  the  directors. 

The  plaintiff's  construction  of  the  words  in  question  entirely 
fails  to  satisfy  these  requirements.  Under  that  construction 
the  remedy  would  be  entirely  useless  and  unavailable  so  long 
as  the  offenders,  i.  e.,  the  offending  directors,  remained  in  olKce, 
and  the  further  anomaly  would  then  arise  that  the  offenders 
themselves,  who  had  violated  the  provisions  of  the  Act,  would 
have  a  direct  interest  in  defeating  the  object  of  the  Act  by 
keeping  themselves  in  office,  and  be  open  to  the  temptation  to 
further  misconduct  in  order  to  accomplish  that  purpose.  The 
construction  contended  for  by  tlie  defendant  is  free  from  these 
anomalies  and  defects,  and  harmonizes  with  the  general  scope 
and  purpose  of  the  enactment  as  above  stated. 

In  the  practical  application  of  the  plaintiff's  construction 
another  anomaly  would  arise  which  the  Legislature  could  not 
possibly  have  intended.  In  the  present  action,  for  example,  in 
order  to  recover  against  the  defendant,  the  onus  rests  upon  the 
plaintiffs  of  proving  the  excess  of  indebtedness  on  the  piut  of 
the  bank  over  a  certain  amount.  In  such  an  action,  whether 
at  the  suit  of  the  bank  or  as  in  this  case,  of  its  trustees,  it 
might  reasonably,  and  even  probably  occur  that  a  lai-ge  part  or 
proportion  of  the  alleged  liabilities  of  the  bank  were  disputed 
and  resisted  by  the  bank.  In  that  event,  in  order  to  establish 
the  claim  against  the  offending  directors,  on  the  footing  of  an 
indemnity  or  of  damages,  as  contended  for  by  the  plaintiff's  for 
having  contracted  the  excess  of  liability  prohibited  by  the  sta- 
tute, the  bank  would  be  placed  in  the  anomalous  position  of 
having  to  prove  in  one  action  the  existence  of  a  claim  or  claims 
against  itself,  which  claim  or  claims  they  themselves  were  dis- 
puting and  repuduting  in  other  proceedings. 

A  closer  examination  of  the  precise  words  of  the  section,  and 
their  strict  and  technical  meaning  will,  we  think,  further  show 
the  plaintiffs  construction  to  be  untenable. 


Trustees  COM.  BANK  v.  JAMES  S.  PITTS.       895 

The  words  are  "  the  total  amount  of  the  debts  which  the  cor- 
pomtion  shall  at  any  time  owe  *  ♦  ♦  ♦  ^haii 
not  exceed,  etc.,  and  in  case  of  any  excess,  the  directors,  under 
whose,  etc.,  shall  be  liable  for  such  excess  in  tlieir  individual 
and  private  capacities,  etc." 

As  to  the  meaning  of  the  word  "  liable,"  which  is  the  central 
point  at  issue,  the  plaintiffs  contention  is  that  the  liability  to 
the  bank  is  in  the  nature  of  penalty  or  damage  for  a  wrong 
done  to  the  bank,  or  by  way  of  indemnity  to  the  bank  against 
loss,  actual  or  possible,  arising  from  the  commission  of  the  pro- 
hibited Act.  In  other  words,  a  new  cause  of  action,  which  is 
not  the  debt  itself  (or  "  excess"  of  debt,  which  is  the  same  thing 
as  regards  its  legal  effect)  is  intended  to  be  created,  upon  new 
and  different  grounds,  and  between  parties,  the  difference  as  to 
parties  being  so  complete  that  the  debtor  or  defendant  in  the  one 
•case  (i.  e.,  the  bank)  becomes  the  creditors  or  plaintiff*  in  the 
other,  and  both  of  these  entirely  different  causes  of  action  and 
the  resulting  antagonistic  positions  arises  according  to  the 
plaintif!"'s  contention,  at  the  same  instiint,  and  ipso  facto  out  of 
the  same  act,  i.  e.  the  contracting  of  the  prohibited  debt  (or 
excess).  We  think  such  interpretation  is  not  consistent  with 
the  strict  and  legal  effect  of  the  words  of  the  section,  nor  with 
their  broad  and  obvious  scope  and  intention,  and  that  if  the 
intention  were  such  as  the  plaintiff*  contends  for  suitable  and 
entirely  different  language  would  have  been  used  to  express 
that  intention. 

No  new  cause  of  action  for  which  the  debtors  could  be  "  liable" 
is  created  by  any  express  words  of  the  section,  nor  does  it  appear 
to  us  that  any  implication  to  such  an  effect  is  to  be  presumed 
or  even  warranted. 

The  only  cause  of  action  appearing  or  referred  to  in  the  sec- 
tion to  which  the  word  "  liable"  could  refer,  and  to  which  it  in 
fact  does  refer,  is  the  debt  itself,  or  the  excess  of  debts  which 
the  bank  shall  owe,  "  and  for  such  excess"  and  for  that  cause  or 
ground  of  action  only  the  directors  are  to  be  "liable."  The 
words  "  debt"  not  only  states  the  cause  of  action  itself,  but  in- 
cludes by  plain  implication  at  least  the  party  to  whom  the  cause 
of  action  accrues,  i.  e.  the  person  to  whom  the  "  debt"  is  "  owed" 
or  due.  This  is  not  merely  the  strict  and  technical  effect  of  the 
particular  words  in  question,  but  it  also  conveys  their  common 
sense  and  ordinary  conventional  meaning.  To  state  that  if  a 
P'jrson  contracts,  or  is  a  party  to  the  contracting  of  a  debt  (in 
the  name  of  another)  he  himself  shall  b<*  or  thereby  become 
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"  liable"  for  that  debt,  conveys  to  the  ordinary  reader  as  well 
as  the  lawyer  the  meaning  that  the  liability  intended  is  to  or 
towards  the  person  to  whom  the  debt  is  due ;  he  the  creditor 
as  well  as  the  debt  being  ascertained  and  the  only  new  or  sub- 
stantive etiect  pro(bieed  by  the  statement  being  to  point  to  a 
new  or  additional  debtor  or  party  liable,  as  the  case  may  be. 

In  the  present  case  we  think  that  the  words  in  question  in 
their  strict  and  lechnical  sense  convey  the  same  meaning  and 
intention  as  they  would  to  an  ordinary  reader  in  their  every 
day  sense.  We  think  that  in  substance  and  effect  the  legisla- 
ture meant  to  say,  as  it  were,  to  the  directors,  "  you  are  not  to 
contract  debts  of  a  certain  kind-  beyond  a  certain  amount.  If 
you  do,  you  thereby  and  ipso  facto  make  yourselves  personally 
liable  for  the  debts  themselves,  and  to  the  creditors  or  pirties 
with  whom  the  debts  are  contracted,"  and  we  think  that  in  their 
strict  and  technical  sense  the  words  "shall  be  liable"  for  such 
excess  are  sutiicient  to  give  effect  to  that  meiining,  and  that  the 
words  *  to  the  creditors"  or  "  to  the  parties  to  whom  such  excess 
is  due  or  owing,"  or  words  to  that  effect,  are  plainly  intended 
and  implied  to  be  read  as  it  were  into  the  sentence,  as  being  iu 
entire  harmony  with  the  meaning  of  the  other  parts,  and  that 
the  omission  of  such  words  by  the  legislature  is  to  be  accounted 
for  on  the  supposition  that  they  were  considered  as  being  mere 
surplusage  and  unnecessary.  The  construction  contended  for 
by  the  plaintifi*  is  further  weakened,  and  that  of  the  defendant 
strengthened  upon  view  of  the  proviso  forming  the  concluding 
portion  of  the  section,  "  provided  always  that  the  lands  ♦  ♦  • 
goods  and  chattels  of  the  corporation  shall  also  be  liable  for 
such  excess." 

These  words  plainly  suggest  two  observations:  (1)  the  words- 
''also  liable"  give  strength  to  the  contention  which  we  have 
already  accepted  as  correct  that  the  liability,  as  regards  its 
origin  and  the  party  to,  or  towards  whom  it  accrues  is  for  the 
same  cause  of  action,  and  to  or  towards  the  same  party.  (2X 
The  plaintiffs  right  to  sue  for  a  debt  or  cause  of  action  due  or 
accruing  to  the  bank,  arises  under  the  provisions  of  the  Insol- 
vency Act  and  the  Winding-up  Act  vested  in  the  "  estate"  and 
''effects"  and  "assets"  of  the  bank  in  the  trustees,  and  the 
plaintiffs,  as  we  have  already  seen,  vest  their  claims  iu  this 
action  on  the  ground  that  this  debt  or  "  liability"  on  the  part  of 
the  directors  is  an  "  asset,"  or  part  of  the  "  estate"  and  "  effects'' 
of  the  bank  vesting  in  them.  If  that  construction  be  accepted 
as  correct,  it  must  follow  that,  even  for  the  sake  of  argument 
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the  debt  or  liability  or  "  chose  in  action/'  as  it  may 
was  not  a  part  of  the  lands,  goods  and  "  chattels"  c 
within  the  strict  meaning  of  the  proviso,  yet  by  a 
the  amount  from  the  directors,  it  would  become  pa 
"  goods  and  chattels,"  and  there  would  then  be  no  i 
the  proviso,  or  at  least  in  the  word  "  also." 

Without  adding  further  reasons,  we  think  it  suffic 
that  there  being,  to  our  minds,  no  question  of  law  or 
ciple  at  issue,  except  such  as  apply  to  the  constru 
statute,  and  the  question  raised  in  this  case  being  ent 
the  proper  construction  to  be  placed  upon  the  provisit 
statutes  under  consideration,  we  are  of  opinion  upon 
only  of  the  particular  words  which  have  formed  the 
point  of  discussion,  but  of  the  whole  scope  and  obj( 
Commercial  Bank  Incorporation  and  Winding-up  AcU 
plaintiffs  construction,  that  the  personal  liability  on  tl 
the  directors  for  the  'excess  of  debts"  "owing"  by 
was  intended  to  be  a  liability  to  the  bank,  and  was  a 
to  the  bank,  or  a  'chose  in  action"  of  the  bank,  canuo 
tained  and  that  therefore  such  debt  or  liability  is  not  at 
or  part  of  the  '•  estate"  of  the  bank  vesting  in  the  truste 
the  Winding-up  Act,  and  that  therefore  the  judgmen 
court  must  be  in  favor  of  the  defendant  with  costs. 

Mr.  Evierson,  Q.  C,  Mr.  Johnson,  Q.  C,  and  Mr,  Morr 
for  plaintiffs. 

Mr.  MoriTie  and  Mr.  R.  E.  Knight  for  defendant. 


Tbustkes  union  BANK  v.  Trustees  COM.  BAN    , 
1896,  December.    By  the  Court. 

REPORTED  BY  JAUES  H.  KENT,  BARRISTER-AT-LAW. 

Jnaolveney — Banker  and  cusUmer—Moneya  entrusted  for  eoUecium—Trw^ 
to  repayment  out  of  eetate. 

Where  moneys  are  entrosted  to  a  banker  to  collect  and  pay  the  same  ove 
is  created,  and  in  the  erent  of  the  insolyency  of  the  banker  before  the 
have  been  paid  oyer  payment  may  be  demanded  out  of  the  estate. 

This  caae  was  argued  on  a  summons  taken  ont  by  the  tmstees  of  the  Unio;  i 
bat  as  all  the  material  facts  are  set  out  in  the  judgment  it  is  unnecessai ; 
sohere. 
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Mr  Justice  Little  delivered  the  following  considered  judg- 
ment of  the  court : — 

The  contentions  in  this  case  were  brought  before  me  on  a 
summons  granted  upon  the  application  of  the  plaintiffs,  who 
.claim  from  the  defendants  the  sum  of  $5,339,  together  with 
interest  from  the  2nd  day  of  June,  1894.  The  amount  claimed 
is  alleged  to  have  been  received  by  the  Commercial  Bank  as 
agents  and  trustees  of  the  plaintifls  from  Mare,  Holmwood 
&  Co,  of  London 

From  the  documentary  proofs  and  the  evidence  of  parties 
examined  at  the  trial,  it  would  appear  that  on  the  9th  day  of 
February,  1893,  an  agreement  was  entered  into  under  which 
Mare,  Holmwood  &  Company  assigned  to  the  Union  and  Com- 
mercial Banks  a  debt  owing  to  Mare.  Holmwood  &  Co.  of 
£102,825  by  the  late  firm  of  P.  &  L.  Tessier.  In  consideration 
of  this  assignment  the  banks  were  to  take  up  and  retire  all 
acceptances  of  Mare  &  Holmwood  of  Tessier's  drafts  then  run- 
ning, and  to  relieve  the  former  of  all  personal  liability  on  ac- 
count thereof.  They  also  assigned  to  the  banks  all  sums  accru- 
ing in  respect  of  shipments  or  cargoes  pledged  to  them  (Mare, 
Holmwood  &  Co.)  by  Tessier,  and  all  other  securities  held  in 
respect  of  their  account  with  them.  Among  other  provisions 
it  was  also  agreed  that  Mare,  Holmwood  &  Co.  would  pay  the 
banks  the  sum  of  £6,000  by  yearly  instalments  in  such  manner 
.as  the  banks  should  direct.  For  the  conveniences  and  to  facili- 
tate the  transmission  of  any  such  amounts  it  was  arranged 
between  the  banks  that  the  instalments  should  be  received  by 
the  Commercial  Bank,  who  would  hand  over  the  proportionate 
part  of  such  amount  to  the  Union  Bank. 

In  pursuance  of  this  arrangement  the  Commercial  Bank 
received,  on  the  30th  April,  1894,  the  first  instalment  of 
£1,112  6s.  3d  stg.,  and  in  July  following  paid  over  to  the 
Union  Bank  their  proportion  of  that  amount,  together  with 
the  interest  that  accrued  on  it.  On  the  2nd  June,  1894,  the 
Commercial  Bank  had  received  another  instalment,  but  failed 
to  inform  the  Union  Bank  of  such  receipt,  and  it  was  only 
after  the  suspension  of  both  banks  in  the  following  month  of 
December  and  after  the  appointment  of  these  liquidators  they 
ascertained  by  direct  communication  with  Mare,  Holmwood 
&  Co.  that  such  a  payment  on  account  of  their  bank  had  been 
made  to  the  Commercial.  Under  this  condition  of  facts  and 
circumstances  the  defendant  trustees,  admitting  the  receipt  of 
the  amount  now  claimed,  deny  their  liability  to  pay  it  over  in 
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full,  contending  that  the  plaintiffs  are  only  entitled  to  a  divi- 
dend thereon  as  ordinary  creditors  of  the  bank.  The  question 
then  arises  as  to  whether  there  was  such  fiduciary  rehition 
existing  between  the  two  banks  in  connection  with  this  parti- 
cular transaction  as  to  take  this  claim  out  of  the  ordinary  class 
of  claims  that  exist  between  debtor  and  creditor  or  between 
banker  and  customer. 

We  find  the  defendant  bank  had  agreed  to  receive  for  and 
hand  over  this  money  to  the  plaintiff  bank,  and  had  so  acted 
on  receipt  of  the  first  instalment,  but  instead  of  following  this 
straightforward  course  in  the  second  instance  received  the 
amount  and  very  probably  applied  the  money  to  the  purposes 
of  its  own  business.  Now,  out  of  the  agency  thus  undoubtedly 
existing  between  the  parties,  I  hold  a  trust  was  imposed  upon 
the  Commercial  Bank  in  receiving  this  money  to  pay  over  the 
moiety  of  it  to  the  Union.  That  agency  and  trusteeship  hav- 
ing been  acknowledged,  accepted  and  acted  upon,  no  subsequent 
abuse  of  the  trust  could  alter  that  relationship  or  confer  rights 
on  the  party  abusing  it  nor  on  those  who  claim  under  him  or 
them.  The  neglect  for  such  a  length  of  time,  intentional  or 
otherwise  matters  not,  to  inform  the  Union  Bank  of  the  receipt 
of  the  money  and  the  wrongful  use  of  it  by  the  agent  in  his 
own  business  should  not,  and  under  authority  as  I  submit,  do 
not  prejudice  the  rights  of  the  present  claimants. 

I  do  not  consider  that  the  case  calls  for  many  or  any  ex- 
tended quotations  from  or  references  to  authorities  on  the  sub- 
ject of  agency  or  trusts,  but  there  is  one  short  case  which 
might  be  given  in  full,  as  I  consider  it  fixes  the  position  of  the 
parties  here  and  fits  into  this  case  in  its  main  points.  I  refer 
to  the  case  ex  parte  Plitt  found  in  37  W.  B,  p.  JfiS. 

In  that  case  it  appeared  that  the  bankrupt  carried  on  the 
business  of  a  banker  and  money  changer,  and  the  applicant  was 
in  the  habit  of  going  to  him  at  times  to  obtain  change  for 
foreign  monies,  and  to  request  him  to  collect  cheques  on  his 
account  which  he  had  received  as  agent  for  persons  abroad. 
The  applicant  one  time  had  received  on  behalf  of  his  principal 
a  cheque  on  the  London  Joint  Stock  Bank  for  £154  3s.  4d., 
and  on  the  same  day  handed  it  to  the  bank  for  him  to  hold  it 
on  his  account  and  for  collection.  The  bankrupt  paid  this 
cheque  into  his  own  account  at  Barclay's  Bank  and  received 
its  proceeds ;  the  applicant  was  subsequently  paid  by  the  bank- 
rupt some  £23  in  two  payments,  leaving  in  his  hands  about 
£130  at  the  time  of  his  bankruptcy.  This  sum  the  applicant 
11 
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claimed  to  be  paid  ont  of  the  estate.  Under  these  circum- 
stances Mr.  Justice  Cave  briefly  gave  judgment  as  follows : — 
In  his  opinion  the  relation  between  the  parties  was  not  the 
ordinary  relation  of  banker  and  customer ;  where  that  existed 
it  followed  that  the  bstnker  can  use  the  money  of  the  customer, 
and  nothing  is  created  but  a  debt  from  the  banker  to  the  cu3> 
tomer.  This  case  is  a  different  one,  i,  e ,  if  money  be  given  to 
a  man  to  take  care  of  it  does  not  justify  to  employ  that  money 
and  become  the  debtor  of  the  person  who  has  entrusted  it  to  him. 
The  case  of  a  banker  and  customer  is  otherwise,  where  the 
bank  uses  the  customer's  money.  He  consequently  held  that 
the  applicant  was  entitled  to  recover  from  the  estate  the  full 
amount  of  the  balance  claimed 

The  case  must  be  regarded  as  on  all  fours  with  the  present. 

The  Union  Bank  cannot  be  regarded  as  having  b^n  a  cus- 
tomer of  the  Commercial  in  the  sense  in  which  the  term  is 
applied  in  the  reports,  nor  of  having  deposited  the  amount 
with  it.  It  was  not  received  as  a  deposit  or  for  any  other  pur- 
pose or  object  than  to  be  accounted  for,  and  on  receipt  paid 
over  to  the  Union.  The  facts  in  the  case  cited  and  here  are 
not  identical,  as  a  matter  of  course,  though  there  is  this  dis- 
tinction as  to  facts,  in  principal  there  is  none.  The  Commer- 
cial Bank  may  have  uised  the  money  so  received  in  its  own 
business,  but  that  circumstance,  as  will  be  seen,  did  not  var}' 
or  extinguish  the  obligation  entered  into  with  the  Union.  In 
making  such  use  of  the  money  a  wrong  was  done  and  the 
silence  observed  about  its  reseipt  only  aggravated  the  evil ;  but, 
as  already  observed,  '''  an  abuse  of  the  trust  confers  no  rights 
on  the  party  abusing  it"  It  is  as  well  to  give  place  now  to  a 
few  citations  from  another  authority  on  the  doctrine  governing 
in  cases  analogous  to  the  present.  These  few  extracts  are  from 
the  clear  and  exhaustive  judgment  of  Jessel,  ^L IL,  in  re  Halletfs 
Eddie,  reported  in  Ji9  L,  J.  Ch,,  4,15.  We  find  that  before 
analyzing  the  reasons  given  by  Mr.  Justice  Fry  in  his  judg- 
ment in  the  case  of  Ex  parte  Dale  <t  Co.,  L.  B.  11,  Ch.  Dir,,  77  J, 
the  master  of  the  rolls  asks  does  it  make  any  difference  that 
instead  of  trustee  and  cestui  que  inist  it  is  a  case  of  fiduciary 
relationship?  What  is  a  fiduciary?  It  is  one  in  respect  of 
which  if  a  wrong  arise  the  same  remedy  exists  against  the 
wrong  doer  on  behalf  of  the  principal  as  would  exist  against 
a  trustee  on  behalf  of  the  cestui  que  trust.  It  follows,  he  goes 
on  to  state,  from  that  interpretation  that  when  money  coming 
from  the  trust  lies  in  the  hands  of  persons  standing  in  that  re- 
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latioQship  it  can  be  followed  and  separated  from  any  money  of 
their  own.  He  asks  "  Has  it  ever  been  suggested  until  very  re- 
cently that  there  is  any  distinction  between  an  express  trustee 
or  an  agent  or  a  bailee  or  a  collector  of  rents  or  anybody  else 
in  a  fiduciary  position  ?  I  have  never  heard  until  quite  recently 
such  a  distinction  made."  We  may  for  the  present  be  satisfied 
with  one  other  extract  from  this  judgment  and  conclude  further 
observation  on  this  matter. 

In  his  critical  and  learned  observation  on  the  judgment  de- 
livered by  Lord  EUcnborough  in  the  case  of  Taylm'  vs.  Phcnier, 
3  M.&  S.J  662,  the  Master  of  the  EoUs  observes  that  Lord 
Ellenborough  lays  it  down  "that  it  makes  no  difference  in 
reason  or  law  into  what  other  form  different  from  the  original 
charge  may  have  been  made  ♦  ♦  ♦  the  diflSculty  which 
ultimately  arises  is  one  of  fact  and  not  of  law,  and  the  dictum 
that  money  has  no  ear-mark  must  be  understood  as  predicated 
only  of  an  undivided  and  undistiuguishable  mass  of  current 
money.  On  this  the  Master  of  the  Rolls  observes  ♦  ♦  then 
again  he  did  not  know  that  equity  would  have  followed  the 
money  even  if  put  into  a  bag  or  into  indistinguishable  mass  by 
taking  out  the  same  quantity.  In  all  of  the  dicta  laid  down  in 
that  judgment  more  than  sufficient  material  will  be  found  to 
enable  one  without  any  hesitation  to  find  in  favor  of  the  plaintiff 
in  these  proceedings,  and  without  further  comment  on  the  prin- 
ciple involved  I  give  judgment  in  favor  of  the  plaintiff*. 

Mr,  Greene,  Q.  C,  and  Mr.  H.  E,  Knight,  for  plaintiffs. 
Mr.  Johnson,  Q.  C,  and  Mr.  Moi^ris,  Q.  C,  for  defendants. 
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1896,  December.    By  the  Court. 

REPORTED  BY  JAMES  M.   KENT,  BARRISTER-AT-LAW. 

Trustees— remuneration  for  services-^residvt— agreement— estoppel. 

The  iusolveut  estate  of  Steer  paid  dividends  to  the  amount  of  fifty  cents  in  the 
dollar,  when  an  agreement  was  entered  into  whereby  the  creditors  accepted  a 
further  dividend  of  lour  cents  in  the  dollar  in  lieu  of  a  realization  and  distribu- 
tion of  the  residue.  All  parties  interested,  including  trustees  of  Commercial 
Bank,  consented  to  this  arrangement,  and  Steer  was  granted  his  certificate  of 
insolvency  and  final  discharge.  Steer's  trustee  retained  an  amount  for  com- 
mission to  which  the  trustees  of  the  Commercial  Bank  objecte<l,  and  brought 
the  present  proceedings  to  have  the  saitl  amount  distributed  among  the  credi- 
tors of  Steer. 

Held—T)\aX  the  tnistees  of  Commercial  Bank  were  not  estopped  from  questioning 
the  claim  of  the  tnistees  of  Steer  by  reason  of  the  above  arrangement.. 

These  proceediDgs  were  taken  by  the  trustees  of  the  Com- 
mercial Bank  of  Newfoundland  by  petition,  wherein  it  is  prayed 
that  the  trustees  of  the  insolvent  estate  of  John  Steer  be  ordered 
and  directed  to  distribute  among  the  creditors  of  the  said  John 
Steer  the  sum  of  $7,757.36,  or  that  such  order  be  made  for  the 
ascertiiining  of  the  amount  of  compensation  as  the  court  may 
deem  meet  to  be  allowed  to  the  said  trustees  of  John  Steer's 
estate.  The  circumstances  under  which  this  claim  is  mado  are 
as  follows : — In  March,  1895,  John  Steer,  of  St.  John's,  merchant, 
was  declared  insolvent,  and  John  T.  Gillard  and  Henry  J.  Stabb 
were  appointed  trustees.  Up  to  February,  1896,  the  said  trustees 
had  realised  and  distributed  the  effects  of  said  insolvent  to  the 
extent  of  fifty  cents  in  the  dollar,  when  a  small  residue  of  the 
estate  remained  unrealized.  It  was  accordingly  agreed  upon, 
with  consent  of  all  the  creditors  of  Steer^  that  in  lieu  of  this 
small  unrealized  residue  the  said  creditors  would  accept  a  fur- 
ther dividend  of  four  cents  in  the  dollar,  payable  in  instalments. 
In  April,  1896,  with  the  consent  of  the  trustees  of  the  Commer- 
cial Bank  and  all  other  creditors,  a  certificate  of  insolvency  and 
final  discharge  was  given  to  the  said  John  Steer  by  the  court. 
The  said  trustees  of  John  Steer  filed  their  accounts  of  the  said 
insovent  estate,  wherein  it  appeared  that  they  had  retained 
without  application  to  the  court  a  sum  of  $7,757.36  as  compen- 
sation for  their  services.  The  trustees  of  the  Commercial  Bank, 
being  dissatisfied  with  the  amount,  after  communication  with 
the  said  trustees  of  Steer,  took  these  proceedings. 

Mr.  Justice  Little  delivered  the  following  judgment  of  the 
Court  (consisting  of  Little  and  Winter,  J.  J.) ; — 
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Having  fully  considered  the  arguments  of  counsel  upon  the 
question  arising  in  this  matter,  we  are  of  opinion  that  the  credi- 
tors are  not  estopped  from  questioning  the  claim  of  defendant 
trustees  by  reason  of  the  deed  or  agreement  entered  into  between 
the  plaintiff  trustees  and  the  creditors  and  Mr.  Charles  Steer 
for  the  payment  of  an  amount  for  a  further  dividend  in  con- 
sideration of  the  assignment  to  him  of  the  then  residue  of  the 
insolvent  estate.  We  shall  not,  at  present,  enter  into  the  state- 
ment of  any  of  the  reasons  inducing  us  to  adopt  this  view  ;  but 
it  may  be  observed  that  we  do  not  regard  the  word  residue 
used  in  the  deed  as  intended  to  cover  any  amount  that  might 
be  allowed  or  deducted  from  the  charges  for  commission.  It 
was  shown  in  evidence  so  far  that  the  statement  of  accounts  of 
the  affairs  of  the  insolvent  estate,  stated  to  have  been  furnished 
the  plaintiff  trustees  before  the  execution  of  the  assignment, 
contained  no  charge  for  this  commission  or  any  reference  to  it. 
We  are  therefore  prepared  to  hear  testimony,  if  the  defendants 
wish,  to  support  their  claim  for  the  rate  of  commission  charged 
by  them  in  their  accounts  with  the  creditors. 

Mr,  Johnson,  Q.  C,  for  trustees  Commercial  Bank. 

Mr,  Greene,  Q.  C,  and  Mr,  ff.  E,  Knight,  for  trustees  of  Steer. 
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[PRIVY  COUNCIL.] 

THE  GOVEENMENT  OF  NEWFOUNDLAND  and  THE 
NFLD.  EAILWAY  COMPANY  and  Others. 

On  Appeal  from  the  Supreme  Court  of  Newfoundland. 

C<mtraetr-~Apportum7nerU--Counter-claim/or  Unliquidated  Damages—Set'O/ 
against  Attigneea  of  the  Contract, 

By  contract  in  1S81  embodied  in  a  statute  plaintiff  company  covenanted  to  com- 
plete  a  railway  in  five  years,  and  thereafter  to  maintain  and  continuously 
operate  the  same.    In  consideration  thereof  the  Qoyemment  covenanted : 

(a)  to  pay  the  company  upon  the  construction  and  continuous  operation  of 
the  line  an  annual  subsidy  for  thirty-five  years,  such  subsidy  *<  to  attach  in 
proportionate  parts  and  form  part  of  the  assets  of  the  company  as  and  when 
each  five-mile  section  is  completed  and  operated ; " 

(h)  to  grant  to  the  company  in  fee-simple  5000  acres  of  land  for  each  one 
mile  of  railway  completed,  on  completion  of  each  section  of  five  miles. 

It  appeared  that  the  company  completed  a  portion  of  the  line,  and  received 
from  the  Government  on  the  completion  of  each  five-mile  section  the  specified 
grant  of  land,  and  certain  half-yearly  payments  in  respect  of  the  proportionate 
part  of  the  subsidy  which  was  deemed  by  the  parties  to  attach  thereto;  there- 
after the  contract  was  broken  by  the  company  and  the  Government  refused 
further  payments. 

In  a  suit  by  the  company  and  its  assignees  of  a  division  of  the  railway  and 
of  the  rights  relating  thereto  :— 

Hetd—^X)  That  on  the  true  construction  of  the  contract  (a)  each  claim  to  a  grant 
of  land  was  complete  from  the  time  when  the  section  which  earned  it  was  com- 
plete; {h)  on  the  completion  of  each  section  a  proportionate  part  of  the  subsidy 
became  payable  for  the  specified  term,  but  subject  to  the  condition  of  con- 
tinuous efficieut  operation ; 

(2),  that  by  the  law  of  the  colony  the  Government  were  entitled  to  set-off  a 
counter-claim  for  unliquidated  damages  for  the  company's  breach  of  contract 
in  not  completing  the  line ; 

(3),  that  the  set-off  availed  against  the  assignees  of  the  company,  the  claim 
and  counter-claim  having  their  origin  in  the  same  portion  of  the  same  contract, 
the  obligations  which  gave  rise  to  them  being  closely  intertwined. 

Young  v.  Kitchen  ($  Ex.  Div.  W)  approved. 
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Appeal  from  a  decree  of  the  Supreme  Court  (Jan.  5, 1887)  in  a  petition 
in  the  nature  of  a  petition  of  right  brought  hj  the  respondents  in  the 
said  Supreme  Court  against  the  Qovemment  of  Newfoundland  under  the 
provisions  of  consolidated  statutes  of  Newfoundtand,  tit  4,  c  29. 

The  petition  was  by  the  respondents  to  recover  the  arrears  of  an  annual 
subsidy  and  certain  lands  which  the  respondents  claimed  under  a  contract 
made  between  the  Covemment  of  Newfoundland  and  the  Newfoundland 
Railway  Company. 

The  &ct8  and  proceedings  are  stated  in  the  judgment  of  their  lordships. 

Rigby,  Q.C.,  and  Buckley,  Q.C.  (Munro,  with  themX  for  the  appellants, 
contended  that  according  to  the  true  construction  of  the  contract  the  right 
of  the  railway  company  was  determined,  either  to  call  for  further  payments 
of  the  subsidy  or  for  the  grants  of  land.  The  railway  had  not  been  com- 
pleted within  the  time  fixed.  The  company  was  not  bound  to  grant  a 
proportionate  or  any  part  either  of  the  subsidy  or  land  on  completion  and 
operation  of  every  five-mile  section.  Tlie  subsidy  was  for  an  entire  sum, 
and  the  condition  precedent  to  payment  was  the  complete  fulfilment  of 
the  contract.  There  had  been  no  completion  and  continuous  operation 
of  the  line  either  in  whole  or  in  part,  within  the  meaning  of  the  contract 
The  interest  taken  by  the  assignees  was  similar  to  that  of  the  assignors, 
and  liable  to  be  defeated  by  the  company's  failure  to  observe  the  terms 
and  conditions  of  the  contract  The  appellants,  if  liable  on  their  contract, 
were  entitled  to  counter-claim  against  the  company  for  their  breaches  of 
contract,  and  such  counter-claim  or  set-off  was  good  against  the  assignees. 
See  Boxburghe  v.  Cox,  17  C^  D.  520;  Young  v,  Kitchin,  3  Ex.  D,  127, 

The  Attorney  General  (Sir  R  Webster)  and  Sir  Horace  Davey,  Q.C., 
(J.  D.  Fitzgerald,  with  them),  for  the  respondents,  contended  that  by  the 
true  construction  of  the  contract  the  railway  company  did  not  forfeit 
their  right  either  to  the  subsidy  or  to  the  grants  of  land  by  reason  of 
their  non-completion  of  the  whole  line  within  the  time  limited.  The 
company  was  entitled  to  recover  in  respect  of  the  portion  of  the  raOway 
which  it  had  completed.  What  the  respondents,  that  is,  the  company  or 
its  assignees,  were  entitled  to  was  payment  of  the  proportionate  parts  of 
the  subsidy  and  the  grants  of  land  which  were  attributable  to  the  com- 
pleted parts  of  the  railway.  The  assignees,  moreover,  were  not  affected 
by  any  counter-claims  by  the  appellant^  Set-off  is  a  question  of  proce- 
dure. You  may  set  off  in  an  action  inter  partes,  not  in  an  action  by  third 
parties  who  are  entitled  to  sever  their  claim  from  the  rest  of  the  contract, 
when  the  claim  is  a  completed  one,  notice  of  the  severance  and  assignment 
having  been  given  to  the  debtor. 

Reference  was  made  to  Rawson  v.  Samuely  1  Cr,  db  P,  16 1^  178;  Smith  r. 
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Parkes,  16  Beav.  119;  WaUon  v.  Mid  Wales  Railway  Company,  Law  Eep, 
2  a  P.  593;  In  re  Milan  Tramways  Company,  S2  Ch.  D,  ISS,  S.  C  25  Ch, 
D.  522;  Harter  v,  Coleman,  19  Ch.  D,  630;  Bradford  Banking  Ctmpany  v. 
Briggs,  12  App,  Cas,  29. 

Buckley,  Q.C.,  replied,  citing  Mangles  v.  Dixon,  3  H.  L.  C.  702. 

1888,  Fd>.  7,    The  judgment  of  their  lordships  was  delivered  by 
Lord  Hobhousb: — 

In  this  case,  the  defendant  is  the  Qovernmcnt  of  Newfoundland.  The 
plaintiff  company  was  incorporated  for  the  purpose  of  constructing  and 
working  a  railway  in  pursuance  of  a  contract  with  the  Qovemment,  for 
which  the  Government  undertook  to  pay  a  subsidy  and  to  make  grants  of 
land.  The  other  plaintiffs,  as  trustees  for  bondholders  of  the  company, 
are  assignees  of  a  portion  of  that  railway,  of  whatever  right  the  company 
have  to  the  subidy,  and  of  the  grants  of  land  in  respect  of  such  portion. 
The  plaintiffis  contend  that  the  Qovemment  is  bound  to  pay  a  certain 
amount  of  subsidy  and  to  make  grants  of  land  for  a  completed  portion  of 
the  railway,  though  as  a  whole  it  is  not  completed.  The  Government 
denies  the  liability,  but,  if  it  exists,  sets  up  certain  counter-claims  against 
the  company. 

The  precise  points  in  issue  are  explained  in  a  series  of  questions  which, 
by  consent  of  the  parties,  were  submitted  for  the  judgment  of  the  court 
before  going  into  evidence  upon  questions  of  fact,  and  which  it  is  con- 
venient to  set  forth.    The  questions  are: — 

1.  Whether  by  the  non-completion  of  the  whole  railway  within  the 

time  stipulated,  the  company  forfeit  their  right  to  the  payment 
of  the  subsidy  in  respect  of  so  much  of  the  line  as  is  complete 
and  operated  ? 

2.  Whether  by  the  non-completion  of  the  whole  railway  within  the 

time  stipulated,  the  company  have  forfeited  their  right  to  grants 
of  land  in  respect  of  the  completed  portions  ? 

3.  Are  the  trustees  for  the  bondholders,  the  petitioners  Evans  and 

Adamson,  entitled  to  have  payment  made  to  them,  or  to  the 
company  on  their  behalf,  of  the  proportionate  parts  of  the  sub- 
sidy attributable  to  the  completed  parts  of  the  railway  so  long 
as  the  same  are  operated,  even  though  the  company  be  in  default 
as  to  the  completion  of  the  whole  line,  and  the  Government  may 
have  a  good  claim  for  damages  against  the  company  in  its  cor- 
porate capacity  ? 

4.  Are  the  trustees  for  the  bondholders,  the  petitioners  Evans  and 

Adamson,  entitled  to  have  the  grants  of  land  attributable  to  the 
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sections  of  railway  already  completed  made  to  them  or  to  the 
company  on  their  behalf,  even  though  the  company  be  in  defaolt 
as  to  the  completion  of  the  whole  line,  and  the  Qovemment  may 
have  a  good  claim  for  damages  against  the  company  in  its  cor- 
porate capacity  1 

5.  Whether,  if  the  first  question  is  decided  in  favor  of  the  petitioners, 

the  Government  can  set-off  or  counter-claim  against  the  claim  of 
the  petitioners  to  the  subsidy  any  claims  by  the  (Government 
against  the  company  ? 

6.  Have  the  defendants  the  right  in  these  proceedings  to  make  set-off 

or  counter-claim  as  in  their  answer  they  do  ? 

7.  If  such  set-off  or  counter-claim  be  valid  as  against  the  railway 

company,  is  it  valid  as  against  the  other  plaintiffs,  the  trustees 
for  the  bondholders  ? 

The  Supreme  Court  answered  all'  the  questions  in  a  sense  favorable  to 
the  assignee  plaintiffs.  Upon  this  it  was  unnecessary  to  debate  any  ques- 
tions of  fact,  and  on  the  5th  of  January,  1887,  the  court  decreed  that  the 
Government  should  pay  the  proportion  of  subsidy,  and  should  make  the 
grants,  mentioned  in  the  decree.  Fxx)m  that  decree  the  Government  has 
appealed.  The  question  turns  entirely  on  the  application  to  the  events 
which  have  occurred  of  the  provisions  of  an  act  of  the  Newfoundland 
legislature,  which  embodied  a  contract  between  the  Government  and  a 
syndicate  organized  to  constioict  the  railway,  and  also  a  charter  of  incor- 
poration for  the  company. 

The  act  was  passed  on  the  9th  of  May,  1881.  It  shews  that  the  Gov- 
ernment had  intended  itself  to  construct  the  railwny,  and  had  in  the  pre- 
ceding year  obtained  the  requisite  powers  from  the  legislature ;  but  after- 
wards it  was  thought  more  desirable  that  the  work  should  be  done  by  a 
company,  and  a  contract  had  been  made  for  the  purpose  with  the  parties 
afterwards  incorporated.  It  then  ratifies  the  contract^  and  sets  it  out  at 
full  length. 

The  contract  bears  date  the  20th  of  April,  1881.  By  paragraph  1  the 
company  covenants  to  locate,  construct,  equip,  maintain,  and  continuously 
operate  340  miles  of  railway,  commencing  at  St  John's  and  running  to 
Hall's  Bay,  with  certain  connections  and  branches,  and  to  provide  stations 
and  other  essentials  necessary  to  the  efficient  operation  of  the  road,  at  such 
places  as  will  best  accommodate  the  public  and  the  shipping  interests  of 
the  country.  And  by  paragraphs  10, 11,  and  12,  it  is  provided  that  when 
the  line  is  completed  the  company  shall  have  a  specified  minimum  of 
plant  and  equipment;  that  it  shall  furnish  more  as  the  business  developes, 
so  that  the  travel  and  shipping  interests  of  the  country  may  be  fully  ac- 
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commodated ;  tbat  it  shall  efficiently  and  contintiuiiBly  operate  the  lines ; 
that  there  shall  be  at  least  one  passenger  train  each  way  each  day  over  the 
whole  line;  that  it  shall  provide  the  Qovcrnment  with  all  necessary  faci- 
lities for  transporting  mails  over  the  line,  attaching  a  mail  car  to  each 
through  daily  passenger  train  each  way. 

The  most  material  paragraphs  are  13  and  14,  which  run  as  follows: — 
"13.  The  said  railway  and  branch  lines  shall  be  completed  and  in 
operation  within  five  years  from  the  date  of  this  contract  In 
consideration  of  the  premises,  and  of  the  due  and  faithful  per- 
formance by  the  said  syndicate  company  of  all  and  singular  the 
covenants  and  agreements  herein  contained  on  their  part  to  be 
performed,  the  Government  of  Newfoundland  covenants  and 
agrees: — 

*•  14.  To  pay  the  syndicate  company,  upon  the  construction  and  con- 
tinuous efficient  operation  of  the  line,  a  subsidy  of  $180,000  per 
annum,  in  half-yearly  payments,  in  gold,  in  London,  England, 
on  the  Ist  day  of  January  and  the  Ist  day  of  July  in  each  year, 
for  a  period  of  thirty-five  years;  such  annual  subsidy  to  attach 
in  propoi-tionate  parts  and  form  part  of  the  tissets  of  the  said 
company,  as  and  when  each  five-mile  section  is  completed  and 
operated,  or  fraction  thereof,  at  terminus  at  HalPs  Bay." 
Then  follow,  under  the  hea<ling  of  "  Qi-ants  of  Land,"  several  paragraphs 

relating  to  that  subject.    The  first  sentence  of  paragraph  15  is  the  most 

important,  and  is  as  follows: — 

"  Grants  of  Land, 
"  16.  The  Qovemment  to  grant  in  fee  simple  to  the  syndicate  company 
6000  acres  of  land  for  each  one  mile  of  railway  completed 
throughout  the  entire  length  of  340  miles.  The  said  fee  simple 
grant  of  5000  acres  of  land  per  mile  to  be  made  to  the  said  syn- 
dicate company  upon  completion  of  each  section  of  five  miles  of 
railway,  or  fi-action  thereof,  at  the  terminus  of  Hall's  Bay." 

In  the  rest  of  paragraph  16,  and  in  paragraphs  16  and  17,  are  contained 

provisions  for  ascertaining  the  lands  to  be  granted. 

By  paragraph  20  it  is  stipulated  that  all  land  necessary  for  the  railway 
shall  be  provided  by  the  Government,  who  may,  to  recoup  themselves, 
retain  990,000  out  of  the  last  annual  subsidy. 

Paragraph  22  is  as  follows: — 

"  22.  The  said  syndicate  company,  within  three  months  after  the  execu- 
tion of  this  contract,  shall  deposit  with  the  Government  of  New- 
foundland, as  security  for  the  performance  of  this  contract,  bond^ 
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of  the  United  States  of  America,  or  other  approved  securities,  in 
amount  equal  to  $100,000,  the  same  to  be  returned  to  the  said 
syndicate  company  upon  completion  of  the  340  miles  of  railway; 
the  interest  in  the  meantime  shall  be  paid  to  the  said  syndicate 
company." 

By  paragraph  28  the  Qovemment  takes  power  to  purchase,  at  any  time 
after  the  expiration  of  thirty-five  years  from  the  date  of  the  contract,  the 
property  and  rights  of  the  company  in  the  lines  of  railway,  and  all  pro- 
perty belonging  to  the  company  in  the  island. 

The  incorporation  of  the  company  with  proper  provisions  is  stipulated 
for  by  paragraph  20  of  the  contract,  and  by  a  schedule  attached  to  it;  and 
by  sect  2  of  the  act  it  is  enacted  that,  for  the  purpose  of  incuiporating 
the  individuals  described,  and  of  granting  to  them  the  powers  necessary 
to  enable  them  to  carry  out  the  said  contract  according  to  the  terms  there- 
of, the  schedule  shall  have  force  and  effect  as  if  it  were  an  act  of  the 
legislatui'e,  and  shall  be  an  act  of  incorporation  within  the  meaning  of 
the  contract 

On  the  15th  of  July,  1882,  the  company  assigne<l  to  the  other  plaintiffs 
the  southern  division  of  the  railway  and  its  entire  plant  and  undertaking, 
constructeil  or  to  be  constnicted,  being  a  distance  of  100  miles,  and  all 
rights  relating  to  that  division  or  branches,  including  the  grant  of  5000 
acres  of  laud  for  each  mile  of  railway  forming  part  of  that  division  or 
branches,  and  also  all  interest  of  the  company  in  respect  of  the  said  divi- 
sion or  branches  in  the  subsidy  of  $180,000  payable  by  the  Gk>vemmeut 
in  accordance  with  the  provisions  of  the  said  act  The  assignees  were  to 
hold  the  property  assigned  for  the  security  of  persons  holding  bonds  which 
under  the  powers  of  the  act  the  company  were  about  to  issue  to  an  extent 
not  exceeding  £400,000.  It  appears  that  bonds  have  been  issued  to  the 
full  extent 

On  the  20th  of  April,  1886,  the  railway  should,  according  to  the  con- 
tract,  have  been  completed.  At  that  time  the  company  had  only  com- 
pleted eighty-five  miles,  or  seventeen  of  the  five  mile  sections;  and  it 
must  be  taken  for  the  purposes  of  the  present  questions  that  no  more  has 
been  done,  or  ever  will  be  done,  by  the  company.  It  does  not  appear 
when  any  five-mile  section  was  completed,  but  as  each  has  been  completed 
the  parties  have  considered  that  a  proportionate  part  of  the  subsidy  at- 
tached, and  the  Government  has  begun  paying  that  proportion  on  the  next 
half-yearly  day  of  payment  On  this  footing  the  amount  due  on  the  first 
of  July,  1886,  was  seventeen  sixty-eighth  parts  of  the  whole.  But  by 
that  time  thejeompany  had  failed  to  perform  their  c»Utract,  and  the  Gov- 
ernment refused  to  pay  any  more. 
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Certain  admissions  have  l)ecn  made  in  the  suit,  by  which  it  appears 
that  the  country  through  which  the  portions  of  the  completed  railway 
run  are  much  moi-e  densely  peopled  than  the  country  in  which  no  work 
has  been  done. 

Their  Lordships  now  address  themselv&s  to  the  questions  in  the  suit. 
As  regards  the  grants  of  land,  they  feel  little  difficulty.  It  does  not  appear 
quite  cleai'ly  what  has  been  done  with  respect  to  these  lands,  but  the 
argument  has  proceeded  on  the  footing  that  in  some  cases  grants  have 
been  completed  ;  in  some  the  company  has  selected  blocks  (as  by  the 
contract  it  has  a  right  to  do),  but  no  grants  have  been  made ;  and  in  the 
rest  there  has  been  no  selection  of  blocks. 

In  their  Lordships'  view  the  contract  is  not  so  framed  as  to  make  the 
grants  of  land  dependent  in  any  way  on  the  completion  of  the  whole 
line,  or  upon  anything  but  the  completion  of  each  five-mile  section.  As 
each  of  those  sections  was  completed,  the  right  to  25,000  acres  of  land 
became  perfect.  The  company  has  time  allowed  to  select  its  blocks,  but 
may  if  it  pleases  make  the  selection  at  once.  There  may,  or  rather  must, 
be  delays  in  selection,  in  negotiations  after  selection,  and  in  the  formalities 
of  conveyance.  But  their  Lordships  think  that  it  would  not  be  in  accord- 
ance either  with  the  object  for  which  grants  of  this  kind  are  intended, 
viz.,  the  immediate  attraction  of  settlers,  or  with  the  frame  of  the  contract, 
if  they  were  to  hold  that  the  perfect  right  which  the  company  has  gained 
on  completion  of  each  section  is  lessened  by  such  delays.  Indeed,  the 
appellants'  counsel  agreed  that  it  would  be  wrong  to  interfere  with  grants 
already  completed,  contending  only  that  the  Government  is  not  bound  to 
do  anything  more  than  has  been  done,  or  at  all  events  that  Ob  counter- 
claims may  be  enforced  in  incomplete  transactions.  Their  Lordships  hold 
that  each  claim  to  a  grant  must  be  treated  as  complete  from  the  time  when 
the  section  which  has  earned  it  was  completed. 

The  questions  relating  to  the  subsidy  are  much  more  difficult  It  is 
argued  for  the  Qovemment  that  the  contract  is  for  the  whole  railway  as 
an  entire  thing;  that  it  is  to  serve  the  travel  and  shipping  interests  of  the 
whole  tract  of  country  in  contemplation ;  that  the  provisions  relating  to 
plant  and  efficient  operation  refer  always  to  the  whole  and  never  to  a  por- 
tion; that  no  part  of  the  contract  contemplates  the  completion  of  part  and 
the  abandonment  of  the  remainder ;  that  in  fact  the  company  has  only 
taken  up  the  most  lucrative  portion;  that,  under  the  express  words  of 
paragraphs  13  and  14,  the  construction  of  the  entire  line  is  a  condition 
precedent  to  the  payment  of  the  subsidy,  and  the  efficient  operation  of  the 
line  is  a  condition  precedent  to  the  payment  of  each  instalment;  that  the 
Hubsidy  also  is  treated  as  an  entire  thing ;  and  that  on  the  20th  of  April, 
1886,  the  condition  was  broken  and  nothing  was  payable. 
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Undoubtedly  these  aigiiments  have  great  force.  The  contract  aBsumee 
throughout  that  the  railway  will  ultimately  be  completed ;  it  nowhere 
contemplates  the  partial  completion  and  partial  abandonment;  and  there 
is  always  much  difficulty  in  applying  the  terms  of  a  contract  to  a  state  of 
events  which  the  parties  have  never  had  in  their  minds.  But  their  Lord- 
ships think  that  the  last  provision  of  paragraph  14  requires  more  effect 
to  be  given  it  than  the  alignments  for  the  Qovemment  allow.  Indeed,  if 
pushed  to  their  logical  conclusion,  they  would  deprive  that  provision  of 
all  substantial  effect  If  the  subsidy  is  so  entire  a  thing  that  it  cannot 
be  severed,  the  whole  must  begin  and  end  at  the  same  time.  No  part  of 
it  could  be  payable  till  the  completion  of  the  whole  railway:  and,  as  on  the 
20th  of  April,  1886,  only  part  was  completed,  nothing  would  be  payable  at 
any  time. 

The  Qovemment  certainly  have  not  acted  on  this  view,  and  their  counsel 
shrank  from  pressing  it  at  the  bar.  They  argued  that,  though  it  may  be 
right  to  pay  the  amount  of  subsidy  earned  during  the  currency  of  the  five 
years,  yet  when  that  term  had  expii'ed,  and  the  conditions  precedent  were 
irretrievably  broken,  the  case  was  altered,  and  it  became  right  to  insist 
upon  the  entirety  of  the  contract. 

Upon  this  their  Lordships  think  that  the  expression  "  to  attach  in  pro- 
portionate parts  and  to  form  part  of  the  assets  of  the  company "  imports 
a  permanency  of  interest  greater  than  would  be  satisfied  by  the  currency 
of  the  subsidy  for  two  or  three  years  or  a  few  months,  as  the  case  might 
be.  Further,  it  is  clear  that  the  theory  now  under  consideration  breaks 
up  the  unity  of  the  subsidy.  If,  for  example,  a  proportionate  part  com- 
menced in  1883,  it  would  end  in  1918,  whereas  other  parts  would  ran  on 
later  up  to  the  year  1921.  But  when  once  we  abandon  the  unity  of  the 
subsidy,  it  is  a  question  only  of  degree  how  far  the  contract  requires  it  to 
be  abandoned.  To  put  the  matter  briefly,  if  nothing  is  payable  imme- 
diately after  the  completion  of  a  five-mile  section,  the  last  sentence  of 
paragraph  14  is  reduced  practically  to  a  nullity;  if  anything,  the  subsidy 
loses  its  unity,  and  becomes  a  number  of  subsidies  payable  for  different 
periods. 

Feeling  as  they  do  the  impossibility  of  reconciling  all  parts  of  this  con- 
tract, their  Lordships  give  it  the  best  construction  they  can,  and  they 
conclude  that  the  provision  with  regard  to  five-mile  sections  has  the  effect 
of  relaxing  the  extreme  stringency  with  which  the  rest  of  the  contract 
would  bear  upon  the  company ;  and  that,  on  the  completion  of  each  sec- 
tion, one  sixty-eighth  part  of  the  whole  subsidy  became  payable  as  a 
separate  subsidy,  beginning  at  the  next  day  of  payment  and  continuing 
for  thirty-five  years,  though  subject  to  the  condition  of  continuous  effi- 
cient operation. 
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Then  comes  the  question  of  counter-claim.  Whether  the  Government 
can  establish  any  has  not  been  ascertained.  But  it  is  clearly  conceivable 
that  they  may  shew  damage  arising  from  the  non-construction  of  the 
railway,  whether  by  the  delay,  or  by  being  left  to  provide  for  the  more 
sparsely  peopled  country  while  paying  for  the  railway  working  among  the 
more  densely  i)eopled  a  subsidy  calculated  on  an  estimate  ot  the  whole, 
or  by  having  purchased  land  now  rendered  useless,  or  by  the  withdrawal 
of  the  $100,000  security  umler  circumstances  which  are  not  in  evidence. 
If  they  have  claims  of  this  kind  it  would  clearly  be  a  great  hardship  on 
them  to  be  unable  to  relieve  themselves  pro  tanto  fiom  the  payment  of 
the  subsidy. 

The  Colonial  Legislature  has  adopted  the  convenient  and  just  rule  in- 
troduced into  England  l)y  the  Judicature  Act,  so  that  damages  unliqui- 
dated at  the  time  of  the  action  may  be  made  the  subject  of  counter-claim. 
And  the  plaintiffs  do  not  deny  that,  as  between  the  Government  and  the 
company,  such  counter-claims  may  be  set  up,  but  they  contend  that  the 
assignment  of  July,  1882,  has  altered  the  position  of  all  parties,  and  that, 
as  against  the  plaintiff  assignees,  the  counter-claims  cannot  be  set  up. 

As  regards  hardship  on  the  Government,  it  is  precisely  the  same  in 
kind  whether  its  claims  are  disallowed  as  between  it  and  the  company  or 
iis  between  it  and  the  assignees ;  though  the  extent  of  hardship  might  be 
less  in  the  latter  case,  if  the  assignees  find  that  the  bonds  are  wholly  or 
largely  made  good  by  the  proceeds  of  the  railway  and  of  the  425,000 
acres  of  land  attached  to  it.  But  the  question  is  to  be  decided,  not  on 
grounds  of  hardship,  but  on  principles  of  law  and  the  decisions  which 
illustrate  them. 

The  assignees,  indeed,  contend  that  the  Act  of  1881  and  the  company's 
charter  contain  provisions  which,  in  any  controversy  with  the  Govern- 
ment, place  them  in  a  better  position  than  the  company.  The  charter 
contemplated  that  the  comjiany  will  borrow  money,  aud  says  that  it  may 
do  so,  and  may  issue  bonds  upon  the  faith  of  the  corporate  j^roperty. 
But  their  Lordships  cannot  find  any  indication  throughout  the  whole  of 
the  documents  which  should  lead  a  lender  of  money  to  think  that  the 
corporate  property  is  anything  more  than  the  com^iany  may  justly 
claim,  or  that  he  is  in  any  other  way  to  stand  on  higher  ground  than 
the  borrower. 

But  then  it  is  said  that  the  rule  of  law  deducible  from  the  authorities 
is,  that  when  a  debt  or  claim  under  a  contract  has  been  assigned  and 
notice  given  to  the  debtor,  which  may  be  assumed  to  have  been  done  in 
this  case,  the  debt  or  claim  is  so  severed  from  the  rest  of  the  contract 
that  the  assignee  may  hold  it  free  from  any  counter-claim  in  respect  of 
other  terms  of  the  same  contract.  So,  at  least,  their  Lordships  under- 
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stood  the  argument.  And  as  such  a  limitation  of  the  right  to  set  olf  a 
counter-claim  is  new  to  them,  they  are  led  to  examine  carefully  tlie  C'U<e:* 
relied  on  to  support  it. 

In  Watson  v.  Mid  Wales  Railway  Company,  Law  Rep.  2  C.  P.  oO'ii,  the 
material  facts  were  as  follows: — On  the  IStli  of  Mai'ch,  18<^5,  the  company 
gave  bonds  to  Watson  in  consideration  of  "  work  and  labour."  Four  days 
afterwards  they  demised  to  him  their  whole  undertaking  at  a  ccKain  rent 
He  assigned  his  bonds  to  another  company,  who  gave  notice  to  the  railway 
company.  After  the  assignment  rent  accrued  due  to  the  railway  company 
an  action  was  brought  on  the  bonds  in  Watson's  name  against  the  railway 
company,  who  claimed  to  set  off  the  rent    That  claim  was  disallowetl. 

It  was  pointed  out  that  Mr.  Justice  Willes  examined  the  case  to  see 
whether  thera  was  any  agi*eement  that  one  debt  should  go  in  li4ui<lation 
of  the  other,  and  that  the  balance  only  should  be  considered  as  the  debt 
And  it  was  suggesteil  that  such  an  agreement  was  necessary  to  support 
counter-claims  against  assignees.*  But  Mr.  Justice  Willes  only  enteniil 
upon  that  examination  because  the  two  debts  bad  no  conmion  origin,  and, 
in  default  of  such  an  agi*eement^  no  connection  with  one  another.  The 
true  principle  is  shewn  by  Bovill,  C.J.,  in  the  following  terms: — "No 
case  has  been  cited  to  us  where  equity  has  allowed  against  the  equitable 
chose  in  action  a  set-off  of  a  debt  arising  between  the  original  parties 
8ub6e(|uently  to  the  notice  of  assignment,  out  of  matters  not  connected 
with  the  debt  claimed,  nor  in  any  way  referring  to  it" 

It  certainly  cannot  be  said  that  the  claim  by  the  Government  for  non- 
construction  of  the  railway  arises  out  of  matters  not  connecteil  with  the 
jiayment  of  the  subsidy.  On  the  contrary*,  the  obligation  to  construct 
the  whole  is  so  intimately  connected  with  the  obligation  to  pay  for  a  por- 
tion, as  to  give  rise  to  a  forcible  argument  that  one  is  a  condition  precedent 
to  the  other ;  so  intimately  that  their  Lordships  have  serious  difficulty  in 
disengaging  them,  and  can  only  do  so  by  modifying  the  language  of  part 
of  the  contract. 

The  next  case  is  that  of  In  re  Milan  Tramways  Company,  22  Ch,  D.  122. 
Hutter  was  a  director  of  that  company,  and  in  the  year  1879  he  purchased 
the  claims  of  several  of  its  creditors.  On  the  12th  of  January,  1880,  an 
ortler  was  ^lassed  for  winding  up  the  company.  On  the  6th  of  February 
a  charge  w&s  made  against  Hutter  for  misfeasances  as  a  director.  On  the 
26th  of  February  he  assigned  to  one  Theys  the  claims  against  the  com- 
pany which  he  had  purchased.  On  the  31st  of  May  Theys  tcwk  out  a 
summons  to  be  admitted  as  a  creditor  on  those  claims.  On  the  25th  of 
July  Hutter  was  found  guilty  of  misfeasance  and  oixlered  to  pay  a  sum  of 
£2000.  It  was  sought  to  set  off  this  sum  against  Theys'  cliam.  Mr.  Ju.*^ 
tice  Kay  rejected  the  set-off,  and  said  that  the  case  fell  within  Chief 
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Justice  Bovill's  judgment  in  fVaUoti's  Case^  Law  Rep,  2  C,  P.  593.  The 
Court  of  Appeal  confirmed  that  decision. — 25  Ch,  D.  522.  In  their  judg- 
nientn,  Cotton  and  Fry,  L.JJ.,  both  point  out  that  Theys  was  enforcing 
claims,  not  of  Hutter,  though  the  right  to  them  was  for  a  time  vested  in 
him,  but  of  other  creditors ;  and  that  there  were  no  cross  demands  be- 
tween Theys  and  the  company.  It  is  obvious,  indeed,  that  the  two 
demands  were  of  totally  different  origin,  and  that  no  connection  w^as 
ever  establishe<l  1)etween  them. 

In  the  case  of  Bradford  Bank  v.  Briggs  <fr  Co.,  12  App.  Cos,  29,  the  defen- 
dants, Briggs  and  Co.,  had  by  their  articles  of  as.sociation  a  first  charge 
upon  the  shares  of  their  shareholders  for  all  debt?  due  from  them.  Easby 
was  a  shareholder,  and  in  Noveml>2r,  1879,  he  gave  to  the  piaintifl^  the 
bank,  a  charge  for  future  advances.  Notice  of  the  charge  was  given  to 
the  defendants,  who  did  not  give  any  notice  to  the  bank  of  their  charge 
till  June,  1881.  It  was  held  that  advances  made  by  the  bank  on  the  faith 
of  tlieir  charge  took  priority  of  Easby's  debts  to  the  company  contracted 
aftei  the  notice  given  by  the  Ijank. 

The  only  diffiulty  in  this  case  arose  from  the  terms  of  the  Joint  Stock 
Companies  Act^.  Apart  from  that^  tlie  case  exactly  resembled  the  well- 
known  case  of  Hopkinson  v,  RoU,  9  H,  L,  C,  5H,  which  settled  the  rules 
of  priority  as  between  a  first  mortgage  for  securing  advances  and  a  second 
mortgage,  in  respect  of  advances  made  by  the  first  mortgagee  after  notice 
of  the  second  mortgage.  Lord  Campbell  there  says,  "  The  first  mortgagee 
is  secure  as  to  jmst  advances,  and  he  is  not  under  any  obligation  to  make 
further  advances.  He  has  only  to  hold  his  hand  when  asked  for  a  further 
loan."    That  was  also  the  jwsition  of  Briggs  and  Co.  towanls  Easby. 

The  present  case  is  entirely  different  from  any  of  those  cited  by  the 
plaintiffs  counsel.  The  two  claims  under  consideration  have  their  origin 
in  the  same  portion  of  the  same  contract,  where  the  obligations  which 
give  rise  to  them  are  intertwined  in  the  closest  manner.  The  claim  of 
the  Government  does  not  arise  from  any  fresh  transaction  freely  entered 
into  by  it  after  notice  of  assignment  by  the  company.  It  was  utterly 
powerless  to  prevent  the  company  inflicting  injury  on  it  by  breaking  the 
contract  It  would  be  a  lamentable  thing  if  it  were  found  to  be  the  law 
that  a  party  tj  a  contract  may  assign  a  portion  of  it,  perhaps  a  beneficial 
portion,  so  that  the  assignee  shall  take  the  benefit,  wholly  dischargeil  of 
any  counter-claim  by  the  other  party  in  respect  of  the  rest  of  the  contract, 
which  may  be  burdensome.  There  is  no  universal  rule  that  claims  arising 
out  of  the  same  contract  may  be  set  against  one  another  in  all  circimi- 
stances.  But  their  Lordships  have  no  hesitation  in  saying  that  in  this 
contract  the  claims  for  subsidy  and  for  non-construction  ought  to  be  set 
against  one  another. 
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It  iis  hardly  necessary  to  cite  anthoritie;*  fur  a  coneloi^ioii  resting  on  i^ch 
well-known  principle:*.  Their  Lonbhip^  will  only  refer  to  Smith  rs, 
Parke»,  IG  Bear,  119,  not  f^>  much  on  account  of  the  <]eci«ion  as  for  the 
fsake  of  quoting  a  concise  s-tatement  by  Lonl  Romilly  of  the  principle 
which  goveme«l  iL  He  says,  '^  All  the  ilebti^  sought  to  be  ^et  off  against 
the  defendant  Parker  are  debts  either  actually  due  from  him  at  the  time 
of  the  execution  of  the  dee*!"  (this  was  the  <leel  by  which  the  thinl  [Arty 
who  resifttetl  the  s*et-off  was  brought  in)  "  or  flowing  out  of  and  insepara- 
bly connected  with  hii«  previoas  dealings  and  tran(»actiond  with  the  firm.** 
Tliat  was  a  csLMi  of  equitabla  set-off,  and  was  decided  in  1852,  when  an- 
liquidated  damages  could  not  by  law  l>e  the  subject  of  >et-off.  That  law 
was  not  found  conducive  to  justice,  and  lia<  Ixx^n  altered.  UnliquidatAfil 
tiamaged  may  now  l>e  set  off  as  l)etwei;n  the  original  parties,  and  hIm* 
against  an  assignee  if  flowing  out  of  and  inse])arably  connectetl  with  thf 
de/iling;i  and  traasaction-t  which  also  give  rise  to  the  subject  of  the  as- 
2»ignment. 

It  appears  to  their  Lordships  that  in  the  cited  ca^n;  of  Vouyig  r.  Kitchfn, 
S  Ex.  D,  127,  the  decision  to  allow  the  counter-claim  was  resteil  entirely 
on  this  principle. 

In  stating  this  conclusion  their  Lordships  confine  themselves  to  the 
claims  on  accoimt  of  non-constniction.  Much  of  the  forgoing  reasoning 
does  not  apply  to  the  claim  on  account  of  the  with<lrawal  of  the  security. 
When  the  circumstances  of  that  transaction  are  ascertainetl,  they  may 
shew  a  fresh  and  voluntary  dealing  on  the  jjart  of  the  Government  raising 
wholly  new  obligations  after  notice  of  the  assignment,  and  they  may  affoml 
no  ground  for  counter-claim  against  the  assignees,  even  if  they  affonl  any 
against  the  comjjany.  That  matter  must  be  left  for  the  Supreme  Cotirt  to 
deal  with  when  the  facts  arc  known. 

It  remains  to  say  how  the  questions  should  be  answered  ami  the  dec  ret 
dealt  with.     Their  Lordship-  propose  to  answer  the  questions  a^s  follows: 

(1)  In  the  negative. 

(2)  In  the  negative. 

(3)  They  are  entitled,  subject  to  such  counter-claims  pleaded  in  tlii** 

action  as  may  be  established  against  them  in  fact  ami  law. 

(4)  In  the  affirmative. 

(5)  They  may  counter-claim  damages,  as  mentioned  in  answer  to  Ques- 

tion 3. 
(C)  Such  counter-claim  may  be  made  in  these  proceedings. 
(7)  In  the  affirmative,  si>  far  as  regards  the  non-construction  <>f  the 

rnilwav. 
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Their  Lordshipa  think  that  tlie  proper  course  will  bo  to  discharge  so 
much  of  the  decree  below  as  directs  the  payment  of  tHI  subsidy,  and 
insteail  thereof  to  dii*ect  an  inquiry  whether  the  Government  is  entitled 
to  make  any  and  what  claim  against  the  company  in  respect  of  any  of 
the  matters  mentioned  in  the  answer  of  the  Attorney  General.  Such 
an  inquiry  will  embrace  the  subject  of  the  $100,000  security,  though  it 
is  imi>03.sible,  or  at  least  very  inconvenient,  to  deal  with  that  subject  in 
answering  the  questions.  The  method  of  inquiry,  whether  by  action  or 
issue,  or  before  the  Court  itself,  should  be  left  for  the  Court  to  determine. 
The  rest  of  the  decree  should  be  affirmed. 

The  subject  of  costs  in  the  Court  below  need  not  be  mentioned.  As 
regards  the  co-jts  of  this  appeal,  each  party  has  lost  and  won  on  a  sub- 
stantial point,  and  each  must  be  left  to  pay  their  own  costs. 

Their  Lordships  will  humbly  advise  ller  Majesty  in  accordance  with 
the  foregoing  opinion. 

Solicitors  for  apps^llanU :  Burn  it'  Berriihje. 
Solicitors  lor  respondents:  George  Davi.^  Son,  <£•  Co. 


[PRIVY  COUNCIL.] 

WALKER,  Deft;  and  BAIKD  and  Another,  Pltffs , 

Ox  Appeal  from  the  Supreme  Court  of  Newfoundland. 

Pn'.ro(jiith'>€— Treaties— Interference  with  priryite  rights— Acts  of  State. 

Qutre, — Whether  the  Crown  has  the  power  of  oompelliug  its  subjects  to  obey 
the  provisions  of  a  treaty  made  either  for  the  purpose  of  putting  an  en«l  to  war 
or  to  preserve  peace,  or  whether  interferentre  with  private  rights  can  be  autho- 
rised otherwise  than  by  the  legislature. 

Where  the  Governnieut  justified  certain  acts,  in  derogation  of  the  private  rights 
of  the  plaintiff"  in  regard  to  his  lobster  fishery,  as  Jicts  and  matters  of  state 
arising  out  of  i>oHticaI  relations  between  Her  Majesty  and  the  French  Govern- 
ment, contending  that  they  involved  the  construction  of  treaties  ami  of  a  tem- 
|x>rary  modus  vii^emli  for  lobster  fishing  in  Newfoundhind  and  other  acts  of 
state,  and  that  they  were  matters  wliich  could  not  be  inquired  into  by  the 
Court. 

Ileldf — That  this  defence  disclosed  no  answer  to  the  action. 

Appeal  from  an  order  of  the  Supreme  Court  (March  18,  1891),  to  the 
efTect  that  the  appellant'.M  defence  did  not  <lis«l()H'  a  J^tiflricient  answer  to 
the  rcj5|x>ndents'  action. 
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Tlic  statement  of  claim  antl  <lefence  are  set  out  in  their  lonlsbip'H  jadg- 
nient«  • 

The  judgment  of  the  Court  ')elow  was  that,  in  an  action  of  this  di>:$crip- 
tion,  to  which  the  parties  arc  British  subjects  for  a  trespass  coaimitte«1 
within  British  territory  in  time  of  peace,  it  is  no  sufficient  answer  to  say, 
in  exchision  of  the  juris<liction  of  the  municipal  Courts,  that  the  trespass 
was  an  **act  of  State"  committed  under  the  authority  of  an  agreement  or 
mndm  vivendi  with  a  foreign  power  ;  and  that  in  such  a  cise,  as  between 
the  Queen's  subjects,  the  questions  of  the  validity,  interpretation  and  effect 
of  Jill  instruments  and  evidences  of  title  and  authority  rest  in  the  first 
place  with  the  Courts  of  competent  jurisiliction  within  which  the  cause 
of  action  arises. 

The  Attorney  (icneral  (Sir  R.  WehMer),  Stardeij  Hiil,  Q,  C*.,  ami  A.  T. 
Lawrence^  for  tlie  apjKdIant : — 

The  acts  complained  of  were  done  by  the  appellant  in  pursuance  of 
orders  lawfully  given  to  him  by  the  Crown.  Tho^c  onlei^  were  necessary 
for  the  Ciirrying  out  of  an  agreement  entere<l  into  by  Her  Majesty  with  a 
foreign  power.  Such  agreement  was  a  treaty  made  by  Her  Majesty  by 
virtue  of  her  prerogative  ami  in  lawful  exercise  thereof.  A?  such  it  was 
binding  on  the  respomlents.  Orders  and  acts  necejtsar}*  to  carry  the  same 
into  effect  are  acts  and  matters  of  sUite,  and  cannot  1>e  questioned  in  any 
of  Her  Majesty's  Courts.  The  resjwndents  were  using  and  working  their 
lol)ster  iixctory  in  contravention  of  the  treaty,  and,  in  consequence,  werp 
committing  unlawful  acts.  Tlie  «luty  of  enforcing  the  due  oliservanee  of 
the  terms  of  the  treaty  had  lnjen  delegate<l  by  Her  Majesty  to  the  appel- 
lant, and  his  acts  in  enforcing  the  same  were  not  v.rongful  acts  giving  a 
cause  of  action  coj^nizable  by  the  Courts  of  Newfoundland. 

Tlie  principle  involved  in  the  ilefence  is  this,  that  the  Ci-own,  by  its 
prerogative,  can  bind  its  subjects  by  treaty  ;  that  it  is  an  offence  by  the 
common  law  to  disobey  the  provisions  of  a  public  treaty  of  this  kind ; 
and  that  the  act  of  the  executive  in  preventing  that  disoljotlience  and  en- 
forcing obedience  does  not  give  a  cause  of  action. 

The  only  question  triable  in  the  ca^e  was,  whether  the  act  of  the  apjvl- 
lant  was  within  the  niodiis  virendi  compact,  and  was  ju.stifie<l  and  ronderwl 
lawful  thereby  ;  and  that  question  was  sufficiently  raiso<l  by  the  defence. 
[Lord  Her.schell  i—Do  you  contend  that  every  treaty  can  be  carried  out 
by  the  executive  ?]  Not  all ;  for  instance,  treaties  involving  questions  of 
taxation  or  torts  or  cession  of  territory  in  time  of  peace.  [Lord  Hob- 
HOU8K :— Can  the  Crown,  by  treaty  with  a  foreign  jKiwer,  acipiire  new 
rij^ht>  against  its  own  subjects  ?]  No  ;  and  it  is  not  contendetl  that  the 
Crown  can  sanction  an  invasicm  by  its  officers  of  private  rights  in  order  iv 
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carry  out  any  kind  of  treaty.  It  can  only  do  so  wlien  the  treaty  is  to  put 
an  end  to  war  or  to  prevent  war  ;  and  then  the  Crown  has  the  power  of 
compelling  obedience  to  its  provisions,  on  public  grounds  and  for  the 
public  safety. 

[The  authorities  cited  were  :  i2  Hen.  5,  c.  6;  ^0  Hen.  6,  c. '2 ;  1  Black- 
stone,  p.  257  (5th  id.  1773)^  c.  7^  par.  ^ ;  Comyna^  Digest^  tit.  Prerofj.  D.  J, 
and  JVeymberg  v.  Tough,  1  Ca.  in  ch.  pp.  123,  173 ;  Chitty^s  Prerog.  of  the 
Crotnifpp.  166,  170;  in  re  Califoniian  Fig  Syrup  Company^ 8  Trade-mark, 
40  ch.  D.  620;  in  re  Carter  Medicine  Company's  Trade-mark,  W.  N.  (1802), 
106;  Kent's  International  Law  (2nd  ed.,  1878),  p.  384;  Wheatoii's  Inter- 
national Law  (6th  ed.),  pt.  3,  c.  2.] 

In  early  times  commissioners  were  appointed  to  inquire  into  breaches  of 
treaty,  Reference  was  made  to  Molloxfs  De  jure  Marittimo,  hk.  1,  c.  ix., 
para.  7 ;  Dicey's  Constitutional  Law,  8th  Led.  (2nd  ed.);  The  Parlement 
Beige,  4  P.  D.  129,  5  P.  D.  107.  [Lord  Herbchell  :— Is  there  anything 
on  the  record  to  shew  the  compass  of  the  treaty  ?  Those  who  drew  the 
defence  seem  to  have  taken  the  widest  view,  viz.,  there  is  a  treaty,  and 
that  puts  an  end  to  the  action].  See  Damodhar  Gordhan  v.  Deoi'am  Kanji, 
1  app.  COS.,  332,  where  the  question  of  treaties  of  peace  and  war  was  dis- 
cussed. [Lord  Herschell  : — Is  there  any  case  which  draws  a  distinction 
between  those  treaties  which  do  and  those  which  do  not  bind  merely  by 
the  sanction  of  the  Crown  ?]  No.  It  was  stated  that  the  Crown  did  not 
in  this  case  dispute  the  right  of  the  respondents  to  be  compensated  for  the 
loss  sustained  by  an  act  of  State  ;  the  contention  was  that  the  executive 
had  a  right  to  enforce  obedience  to  treaties  like  the  modus  vivendi  compact 
in  this  case. 

Reference  wjxs  also  made  to  Sutton  v.  Johnstone,  1  term.,  403 ;  Feather 
V.  The  Q\ieen,  6  11.  d;  S.,  257 ;  Money  i\  Leach,  3  Burr.,  174^. 

Sir  J.  S.  Winter,  Q.  C,  (Newfoundland),  J.  E.  C.  Munro,  and  Arnold 
Herbert,  for  the  respondents  : — 

The  judgment  of  the  court  below  was  right,  for  the  defence  admits  the 
commission  by  the  appellant  of  an  act  which,  but  for  the  alleged  autho- 
rity and  ratification  from  Her  Majesty,  would  be  a  tort.  Further  than 
that,  the  ratification  itself  is  not  set  up  as  a  justification  in  law  of  the  act 
of  the  appellant,  but  it  is  alleged  that  that  ratification  involves  questions 
or  matters  which  cannot  be  inquired  into  by  the  coiurt.  But  the  right  of 
Her  Majesty  to  authorize  an  act  committed  by  one  subject  towards  another 
is  a  question  which  courts*  have  jurisdiction  to  determine  ;  for  as  l>etween 
Her  Majesty  and  one  of  her  subject'^  there  can  be  no  such  thing  as  an  act 
of  state.  The  alleged  agreement  or  modus  rivendi  between  Her  Majesty's 
government  and  the  government  of  France  was  not  in  law  binding  or 
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obligatory  upon  the  respoiulenu?.  Consequently,  the  alleged  contraven- 
tion thereof  by  the  operation  of  the  respondents'  factory  was  not  unlawful 
and  affonls  no  justification  in  law  for  the  appellant'*  acts.  Thei-e  is  no 
instance  of  a  treaty  having  been  held  to  affect  the  private  rights  of  the 
subject ;  while  there  are  acts  of  parliament  which  have  been  passed  to 
enable  treaties  to  be  carried  into  effect.  Reference  was  made  to  Entidi 
V,  Carrington,  19  state  triahf  1030,  2  TFils.,  275;  Brooni^s  Commentaries, 
p,  794;  Treaty  of  Utrecht,  Art.  13;  Treaty  of  Paris,  Art,  5;  Treaty  of  Ver- 
sailles, Arts.  4,5;  28  Geo.  3,  c.  35;  59  Geo.  3,  c.  38;  Chalmers'  Opiytions, 
Colonies,  dr.,  2nd  vol.  (ed.  1814)t  PP-  ^^^%  ^^'^  '>  ^orth  American  Parlia- 
mentary Papers,  vol.  1,  Opinion  of  Sir  R.  Palmer;  vol.  2,  Opinion  of  Sir 
A.  Cockbum. 

No  case  can  be  found  in  which  the  crown  has  attempted  in  time  of  |ieace 
to  affect  by  treaty  the  private  rights  of  its  subjects.  For  that  puriK>se  an 
act  of  parliament  is  necessary.  With  regard  to  State  necessity,  that  nnist 
relate  to  the  ix)wer  of  the  crown  to  make  a  treaty  apart  from  its  binding 
force  upon  private  individuals  and  private  rights.  There  is  no  authority 
for  saying  that  State  necessity  will  make  a  ti*caty  binding  upon  subject* 
by  force  of  the  prerogative.  Such  a  doctrine  would  extend  the  preroga- 
tive of  the  crown  so  as  to  enable  it  to  deprive  the  subject  of  his  property 
and  rights.  If  necessity  is  to  override  law,  it  is  not  suflScient  for  the 
appellant  to  shew  a  necessity  for  the  treaty  ;  but  he  must  shew  a  necessity 
for  the  particular  mode  of  carrying  it  into  effect — that  is,  for  doing  rx) 
without  an  act  of  parliament.  For  instances  in  which  acts  of  parliament 
were  passed  in  order  to  carry  out  and  enforce  treaties,  see  HertsleVs  Oenfrdl 
Index,  p.  173;  28  Geo.  3,  c.  35;  5  Geo.  4,  c.  51,  continued  hy  2  d:  3  JFiU,  4, 
c.  79;  2d:  3  Vict.,  c.  96;  Herts,  vol.  v.  p.  86,  95,  96;  3  d-  4  Vid.,  c.  60; 
5d6  Vict.,  c.  63;  Herts,  vol.  vi.,  p.  343;  6  d  7  Vict.,  c.  79;  Herts,  vol.  vu, 
453;  18  d  19  Vict,  c.  101 ;  Herts,  vol.  x.,  86;  31  d  32  Vict.,  c.  45;  Herts, 
vol.  xiii.,  422;  40  d  4I  Vict.,  c.  4^,  s.  15 ;  46  d  47  Vict.,  c.  22;  Herts,  vol. 
.cv.,  952.  For  an  instance  in  which  a  treaty  was  not  carried  out,  see  In  re 
Carter  Medicine  Company's  Trade-mark,  W.  N.  (1892)  106.  Reference  wa* 
also  made  to  an  opinion  of  the  law  officers,  June  3,  1728  ;  Chabners 
Opinions,  ed.  I8I4,  2nd  vol.,  pp.  339-42 ;  Ware  v.  Hylton,  3  Dallas,  Uuiteif 
States  Sup.  Ct.  Rep.  199,  273  ;  1  Halleck  InU^.  Laic,  p.  261-2 ;  CooUy^ 
Const.  Law,  p.  103. 

Sir  R.  Webster  replied. 

The  judgment  of  their  Lonlsihips  wa^^  delivered  bv — 
Lord  Herschklii  : 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  of  Ncwfuiiiul- 
land.     The  respondents,  by  their  statement  of  claim,  alleged  that  the 
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appeUant  wrongfullj  entered  their  messuage  and  premises,  and  took  pos- 
session of  their  lobster  factory  and  of  the  gear  and  implements  therein, 
and  kept  possession  of  the  same  for  a  long  time,  and  prevented  the  res- 
pondents from  carrying  on  the  business  of  catching  and  preserving  lob- 
sters at  their  factory. 

By  the  statement  of  defence  the  appellant  said  that  he  was  captain  of 
H.  M.  S.  Emerald^  and  the  senior  officer  of  the  ships  of  Her  Majesty  the 
Queen  employed  during  the  current  season  on  the  Newfoundland  fishe- 
ries ;  that  to  him,  as  such  senior  officer  and  captain,  was  committed  by 
the  Lords  Commissioners  of  the  Admiralty,  by  command  of  Her  Majesty, 
the  care  and  charge  of  putting  in  force  and  giving  an  effect  to  an  agree- 
ment embodied  in  a  modus  vivendi  for  the  lobster  fishing  in  Newfoundland 
during  the  said  season,  which  as  an  act  and  matter  of  State  and  public 
policy  had  been  by  Her  Majesty  entered  into  with  the  government  of  the 
Republic  of  France ;  that  the  said  agreement  provided,  amongst  other 
things,  that  on  the  coasts  of  Newfoundland  where  the  French  enjoy  rights 
of  fishing  conferred  by  the  treaties,  no  lobster  factories  which  were  not  in 
operation  on  the  1st  of  July,  1889,  should  be  permitted,  unless  by  the 
joint  consent  of  the  commanders  of  the  British  and  French  naval  stations  ; 
that  the  said  lobster  factory  of  the  plaintiffs,  being  situate  on  the  said  part 
of  the  coasts  of  Newfoundland,  and  being  one  that  was  not  in  operation 
on  the  said  Ist  of  July,  1889,  and  one  which  was  without  the  consent 
aforesaid  being  used  and  worked  by  the  plaintiffs  as  a  lobster  factory 
whilst  the  said  agreement  was  in  force,  and  such  use  and  working  thereof 
being  prohibited  by  the  said  agreement  and  in  contravention  of  its  terms, 
the  defendant,  in  performance  of  his  duties,  did,  for  the  cause  assigned, 
enter  into  and  take  possession  of  the  messuage  and  premises  in  the  state* 
ment  of  claim  mentioned,  and  of  certain  gear  and  implements  ;  that  such 
entry  into  and  taking  possession  of  the  said  messuage  and  premises,  gear 
and  implements,  were  made  and  done  by  the  defendant  in  his  public  poli- 
tical capacity,  and  in  exercise  of  the  powers  and  authorities,  and  in  per- 
formance of  the  duties  committed  to  him,  and  were  acts  and  matters  of 
State  done  and  performed  under  the  provisions  of  the  said  modvs  vivendi ; 
that  the  action  taken  by  the  defendant  in  putting  in  force  the  provisions 
of  the  said  modus  vivendi  had,  with  full  knowledge  of  all  the  circumstances 
and  events,  been  approved  and  confirmed  by  Her  Majesty  as  such  act  and 
matter  of  State  and  public  policy,  and  as  being  in  accordance  with  the 
instructions  of  Her  Majesty's  government.    The  defendant  submitted  that 
the  matters  set  forth  in  his  anjswer  to  the  statement  of  claim,  and  on  which 
he  rested  his  right  to  enter  and  take  posfleasion  of  the  premises,  were  acts 
and  matters  of  State  arising  out  of  the  political  relations  between  Her 
Majesty  the  Queen  and  the  government  of  the  Republic  of  France ;  that 
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they  involved  the  construction  of  treaties  and  of  the  said  modus  vivendi 
and  other  acts  of  State,  and  were  matters  which  could  not  be  inquired 
into  by  the  court. 

The  plaintiffs  objected  that  the  defence  did  not  set  forth  any  answer  or 
ground  of  defence  to  the  action,  and  it  was  ordered  by  the  court  that  the 
points  of  law  should  be  first  disposed  of.  The  Supreme  Court  of  New- 
foundland, after  hearing  argument,  held  that  the  statement  of  defence 
disclosed  no  answer  to  the  plaintiffs'  claim,  but  gave  the  defendant  leave 
to  amend. 

In  their  Lordships'  opinion  this  judgment  was  clearly  right,  unless  the 
defendant's  acts  can  be  justified  on  the  ground  that  they  were  done  by  the 
authority  of  the  Crown  for  the  purpose  of  enforcing  obedience  to  a  treaty 
or  agreement  entered  into  between  Her  Majesty  and  a  foreign  power.  The 
suggestion  that  they  can  be  justified  as  acts  of  State,  or  that  the  Court 
was  not  competent  to  inquire  into  a  matter  involving  the  construction  of 
treaties  and  other  acts  of  Stat€,  is  wholly  untenable. 

The  learned  Attorney  General,  who  argued  the  case  before  their  lord- 
ships on  behalf  oi  the  appellant,  conceded  that  he  could  not  maintain  the 
proposition  that  the  Crown  could  sanction  an  invasion  by  its  oflSoers  of 
the  rights  of  private  individuals  whenever  it  was  necessary  in  order  to 
compel  obedience  to  the  provisions  of  a  treaty.  The  proposition  he  con- 
tended for  was  a  more  limited  one.  The  power  of  making  treaties  cf 
peace  is,  as  he  truly  said,  vested  by  our  constitution  in  the  Crown.  He 
urged  that  there  must  of  necessity  also  reside  in  the  Crown  the  power  of 
compelling  its  subjects  to  obey  the  provisions  of  a  treaty  arrived  at  for  the 
purpose  of  putting  an  end  to  a  state  of  war.  He  further  contended  that 
if  this  be  so,  the  power  must  equally  extend  to  the  provisions  of  a  treaty 
having  for  its  object  the  preservation  of  peace,  that  an  agreement  which 
was  arrived  at  to  avert  a  war  which  was  imminent  was  akin  to  a  treaty  of 
peace,  and  subject  to  the  same  constitutional  law.  Whether  the  power 
contended  for  docs  exist  in  the  case  of  treaties  of  peace,  and  whether,  if 
so,  it  exists  equally  in  the  case  of  treaties  akin  to  a  treaty  of  peace,  or 
whether  in  both  or  either  of  these  cases  interference  with  private  rights 
can  be  authorized  otherwise  than  by  the  legislature,  are  grave  questions 
upon  which  their  lordships  do  not  find  it  necessary  to  express  an  opinion. 
Their  lordships  agree  with  the  com*t  below  in  thinking  that  the  allegations 
contained  in  the  statement  of  defence  do  not  bring  the  case  within  the  limits 
of  the  proposition  for  which  alone  the  appellant's  counsel  contended. 

Their  lordships  will,  therefore,  humbly  advise  Her  Majesty;  that  the 
appeal  should  be  dismissed  with  costs. 

Solicitor  for  appellant :  Solicitor  to  the  Treasury, 

Solicitors  for  respondents  :  Bum  4a  BerridgsA 
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Judgment  ol  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council  upon  the 
appeal  of  The  Owners  of  the  steamship  Cyphrenes^  her  cargo  and  freight,  vs. 
the  steamship  La  FlandrCf  from  the  Supreme  Court  of  Newfoundland,  de- 
livered 20th  March,  1896. 

Present:  Lord  Watson,  Lord  Davbt,  Sir  Richard  Couch. 
(Delivered  by  Lord  Watson.) 

Shipping— Collision— MeffidtUions  for  preventing  collisions  at  sea.  Article  18, 
Two  steamships,  on  opposite  courses  on  the  Atlantic,  when  nearly  a  mile  apart, 
sighted  each  other.  The  Cyphrenes  was  steering  E.  (  N. ;  the  Za  Flandre 
W.  S.  W.  Both  ships  were  making  full  speed.  Within  five  minutes  of  mutu- 
ally sighting  each  other  the  ships  came  into  collision,  the  Cyphrenes  striking 
the  La  Flandre  on  the  port  side  at  an  angle  of  6°  or  7°,  and  twice  after  on  the 
same  side  before  passing  her  stem.  Beyond  these  facts  the  parties  were  not 
agreed,  and  the  pleadings  and  evidence  were  in  absolute  contradiction  and 
differed  irreconcilably.  The  Cyphrenes  was  wrecked  by  the  collision  and 
abandoned  by  her  crew.  Her  owners  and  the  owners  of  the  cargo  and  freight 
afterwards  instituted  proceedings,  alleging  that  the  La  Flandre  was  alone  to 
blame ;  the  latter  ship  defended,  and  counter-claimed  on  the  grounds  that  the 
collision  was  entirely  due  to  the  fault  of  the  Cyphrenes, 
Held — ^The  Cyphrenes  was  alone  to  blame  and  judgment  should  go  against  her, 
and  the  counter-claim  of  the  La  Flandre  bo  allowed,  in  that  the  Cyphrenes 
should,  on  seeing  the  La  Iflandre*s  red  light,  have  reversed  her  engines  full 
speed,  have  kept  her  helm  to  port  and  answered  the  international  f«ignal  of 
the  La  tlandre^  none  of  which  regulations  she  observe<l  but  which  were  all 
observed  by  the  other  ship. 

Shortlt  after  6  a.m.  of  the  30th  December,  1893,  two  steamships  upon 
opposite  courses,  when  nearly  a  mile  apart,  sighted  each  other  in  the  open 
Atlantic,  somewhere  about  longitude  45*  30'  north,  and  latitude  49"  wet't. 
One  of  them,  the  Cyphrenes^  of  1309  tons  register  burthen  and  260  horse- 
power, was  bound  with  a  cargo  from  Savannah  to  Liverpool,  and  was 
steering  E.  \  N.  The  other,  the  La  Flandre,  an  oil  tank  ship  of  1510  tons 
register  and  200  horse-power,  was  on  a  voyage  in  water  ballast  from  Ant- 
werp to  New  York,  her  course  being  W.S.W.  Both  ships  were  making 
full  speed,  that  of  the  Cyphrenes  being  9,  and  that  of  the  La  Flandre  7  knots 
per  hour.  Within  five  or  six  minutes  from  the  time  when  their  lights  be- 
came mutually  visible,  the  vessels  came  into  collision,  the  Cyphrenes  first 
striking  the  port  side  of  the  La  Flandre  with  her  stem  at  an  angle  of  6**  or 
7%  and  then  coming  twice  into  contact  with  the  same  side  of  the  La  Flandre 
before  passing  her  stern.  The  morning  was  dark  with  drizzling  rain;  but 
tlie  atmosphere  was  free  from  fog,  and  it  is  not  disputed  by  either  vessel 
that,  froui  the  time  when  they  became  visible  to  each  other  until  the 
moment  of  collision,  she  continued  to  see  the  lights  of  the  other  ship. 

Beyond  the  facts  which  have  just  been  narrated,  the  parties  are  not 
agreed,    The  statement^  made  in  their  preliminary  acts  and  written  plead- 
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ings,  as  well  as  in  the  evidence  given  by  their  officers  and  crow  who  were  on 
dntj,  are  in  absolute  contradiction,  which  cannot  be  explained  away  upon 
the  benevolent  theory  that  the  witnesses  from  the  two  ships  may  possibly 
have  put  a  wrong  construction  upon  what  they  observed  from  different 
points  of  view.  They  differ  irreconcileably,  as  to  the  relative  positions  and 
bearings  of  the  two  vessels  at  the  time  when  their  lights  came  within 
range ;  a^  to  the  manoeuvres  executed  by  each  of  them  between  that 
time  and  their  actual  collision ;  and  as  to  their  respective  rates  of  speed  at 
the  time  when  the  collision  took  place. 

Starting  from  the  points  at  which  they  first  became  visible  to  each  othei, 
the  conflicting  accounts  given  by  the  two  ships  and  those  on  board  of  them, 
are  as  follows  : — 

According  to  the  OyphreneSy  the  gi'eeu  light  of  the  La  Flandre  when  first 
seen  was  3J  points  upon  her  starboard  bow,  which  made  it  the  plain  duty 
of  both  ships  to  maintain  their  respective  courses,  and  not  to  approach 
nearer  to  each  other.  The  Cyphrenes  kept  her  course,  and  for  some  time 
afterward  the  ships  continued  green  to  green,  when  the  La  Flandre  j>hut 
in  her  green  and  exhibited  her  red  light,  thus  indicating  that  she  meant 
to  cross  the  bows  of  the  Cyphrenes.  Seeing  that  the  La  Flandre's  change 
of  course  involved  imminent  risk,  the  helm  of  the  Cyphrenes  was  at  onco 
put  hard-a-port,  and  her  engines  turned  full  speed  astern.  Shortly  after- 
wards the  collision  took  place,  the  headway  of  the  Cyphrenes  being  nearly 
off  her,  whilst  the  La  Flandre  was  still  making  from  4  to  6  knots. 

According  to  the  La  Flandre^  when  the  mast-head  and  red  lights  of  the 
Cyphrenes  were  first  observed,  they  were  right  ahead  of  her,  and  her  courne 
was  at  once  directed  to  starboard.  Her  port  helm  had  just  begtm  to  act, 
and  the  ship  was  sheering  off  to  starboard,  when  the  red  light  of  the 
Cyphrenes  was  shut  in  and  her  green  light  appeared.  The  La  Flandre 
continued  upon  her  altered  course,  keeping  her  helm  hard-a-port.  On 
seeing  the  green  light  of  the  other  ship  she  gave  thi-ee  successive  blasts 
with  her  steam  whistle,  indicating  that  she  was  going  to  starboard ;  but 
no  notice  was  taken  of  these  signals  by  the  Cyphrenes^  which  continued  to 
approach  her  green  to  red.  When  the  Cyphrenes  came  so  near  as  to  in- 
volve risk  of  collision,  the  engines  of  the  La  Flandre  were  stopped  an<l 
reversed;  and  her  way  had  been  reduced  to  1  or  \\  knots  when  the 
Cyphrenes  ran  into  her  at  full  speed. 

The  Cyphrenes  was  wrecked  by  the  collision,  and  was  set  on  fire  by  her 
crew,  in  order  to  prevent  her  doing  damage  to  other  vessels.  They  took 
refuge  on  boai-d  the  La  Flandre,  which  had  also  sustained  injury,  and  put 
into  St.  John's,  Newfoundland,  for  repairs.  The  present  action  was  insti- 
tuted there  by  the  owners  of  the  Cyphrenes,  her  cargo  and  fi-eight,  upon  the 
allegation  tliat  the  la  FUmdre  was  alone  to  blame  for  the  collision.    The 
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La  Flandre  defended  and  counterclaimed,  on  the  footing  that  the  collision 
was  entirely  due  to  the  fault  of  the  Oyphrene$,  Had  there  been  no  indepen- 
dent data  by  reference  to  which  the  conflicting  testimony  of  the  witnesses 
from  the  two  ships  could  be  tested,  or  a  reasonable  inference  drawn  as 
to  the  fault  of  one  or  other  of  them,  the  result  would  have  been,  that, 
each  party  having  failed  to  prove  the  other's  fault,  it  would  have  been 
necessary  to  dismiss  both  the  action  and  the  counterclaim.  But  there  is 
one  circumstance,  established  beyond  reasonable  doubt,  which,  in  their 
Lordships'  opinion,  is  not  only  sufficient  to  justify  the  conclusion  that,  at 
the  time  of  the  collision,  the  Cyprenei  was  navigated  in  violation  of  the 
18th  Article  of  the  Regulations,  but  to  attach  grave  suspicion  to  the  testi- 
mony given  by  at  least  two  of  her  leading  witnesses  in  regard  to  the  ma- 
nceuvring  of  the  vessels. 

The  La  Flandre  was  docked  at  St  John's,  and  there  is  in  evidence  a 
minute  account  of  the  injuries  which  she  was  found,  on  a  survey,  to  have 
sustained  from  the  collision.  It  appears  that,  on  the  first  contact  of  the 
vessels,  the  stem  of  the  Cyphrenea  ran  nine  feet  into  the  strongest  part  of 
the  La  Flandn^s  port  side,  cutting  it  open  from  the  toprail  to  below  the 
bilge.  She  then  recoiled  clear,  and  twice  struck  the  same  side  of  the  La 
Flandre  farther  aft,  on  each  occasion  with  diminished  force,  and  thereafter 
passed  her  stern,  being  still  under  way.  From  the  relative  positions  which 
the  two  ships  admittedly  occupied  at  the  time,  it  is  clear  that  the  force  and 
penetration  of  her  first  blow  was  due  to  the  momentum  of  the  Cyphrenes. 
which  depended  upon  her  rate  of  speed.  Their  Lordships  have  been  ad- 
vised by  their  assessors  that,  having  regard  to  the  character  of  the  injuries 
inflicted  by  her  stem,  the  Cyphrenes  must,  at  the  time  of  collision,  have 
been  steaming  ahead  at  nearly  if  not  fully  9  knots  per  hour ;  and  that  her 
engines  cannot  have  been  previously  stopped  and  reversed,  as  stated  by 
her  second  officer  and  second  engineer.  In  that  opinion  their  Lordships 
agree,  and  they  are  therefore  unable  to  find  that  the  Cyphrenes  was  free 
from  blame. 

That  conclusion  not  only  involves  the  liability  of  the  Cyphrenes;  it  also 
raises  very  serious  considerations  as  to  the  degree  of  credit  to  be  given  to 
her  witnesses'  account  of  her  manoeuvres,  between  the  time  of  her  first 
sighting  the  La  Flandre  and  the  collision.  Her  second  officer,  who  had  the 
sole  charge  of  her  navigation  during  that  ciitical  period,  states,  that  as  soon 
as  he  saw  the  red  light  of  the  La  ^(arufre,— which,  he  says,  was  about  four 
minutes  before  the  collision,— he  telegraphed  full  speed  astern,  that  the 
order  was  obeyed,  and  that  her  engines  kept  going  astern  until  the  collision. 
He  is  corroborated  in  that  statement  by  the  second  engineer,  who  was  alone 
in  charge  of  ^e  engine-room.  Their  Lordships  find  it  impossible  to  accept 
these  statements,  because  they  are  contradicted  by  real  and  therefore  re< 
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liable  evidence.  It  is  just  possible  that  the  second  officer  of  the  Oypkreim 
may  have  given  the  proper  order ;  if  so,  he  was  clearly  mistaken  in  6np> 
posing  that  his  order  was  obeyed.  On  the  other  hand,  it  is  equally  clear, 
that  the  second  engineer,  if  he  received  the  order,  failed  to  comply  with  it; 
and  that  circumstance  gives  rise  to  somewhat  more  than  a  conjecture  that 
his  failure  must  have  been  due  to  the  fact,  said  to  have  been  explained  by 
him  to  some  of  the  witnesses  for  the  La  Flandrty  that,  at  the  time  when 
he  received  the  order,  he  was  not  standing  by  the  engines,  but  was  other- 
wise engaged. 

It  was  maintained  for  the  Oyphrenesj  that  the  La  Flandre  ought  to  be 
held  responsible,  (1)  because  the  collision  was  occasioned  by  her  faulty 
manoeuvre  in  attempting  to  cross  the  bows  of  the  Cyphrensi  whilst  both 
ships  were  on  safe  courses,  and  (2)  because  she  failed  to  obey  the  18th  Re- 
gulation, by  stopping  and  reversing  her  engines  when  the  risk  of  collision 
became  apparent.  As  to  the  first  of  these  reasons,  their  Lordships  are  not 
satisfied  that  the  account  given  by  the  Oyphrenet^  witnesses  of  the  manceuv- 
ring  of  the  two  ships  is  sufficient  to  disprove  the  very  different  story  told 
by  the  witnesses  from  the  La  Flandre,  The  latter  is  so  far  corroborated, 
and  the  former  to  the  same  extent  discredited,  by  the  evidence  deducible 
from  the  condition  of  the  La  Flandre^s  hull  after  the  collision.  At  that 
time  their  Lordships  think  it  is  proved  that  the  speed  of  the  La  Flandre 
had  been  slowed  down  to  about  1^  knots,  whereas,  according  to  the  evidence 
oi  the  Oyphrenesy  she  was  going  ahead  at  the  rate  of  4  to  6  knots.  They  do 
not  regard  the  evidence  of  the  La  Flandre  as  in  all  respects  satisfactory. 
In  particular,  they  have  difficulty  in  understanding  why  her  captain,  im- 
mediately on  sighting  the  red  light  of  the  Oyphrenes  ahead  of  him,  at  the 
distance  of  a  mile,  should  have  steei'ed  hard-a-port,  without  waiting  to 
ascertain  the  bearings  of  the  Cyphrenes,  But  they  cannot  affirm  that  his 
then  sheering  to  starboard  necessarily  contributed  to  the  collision  ;  and  after 
he  had  elected  to  take  that  course,  and  the  green  light  of  the  Oyphrenes  ap- 
peared, they  cannot  say  that  he  did  wrong  keeping  his  course,  it  being 
obvious  that  starboarding  his  helm,  at  that  time,  might  have  occasioned 
risk  of  collision. 

Their  Lordships  find  it  impossible  to  sustain  the  second  reason  urged  by 
the  Appellants  for  condemning  the  La  Flandre.  She  was  not  charged  by 
them,  either  in  their  Preliminary  Act,  or  in  their  writ,  with  failure  to 
reverse  within  due  time.  The  only  complaint  made  was,  that  she  had 
wrongly  altered  her  helm,  at  a  time  when  both  vessels  were  green  to  green, 
and  therefore  on  safe  courses.  The  new  argument  was  obviously  an  after- 
thought, and  it  was  rested  upon  some  statements  which  occur  in  the  evi- 
dence of  the  navigating  officers  of  the  La  Flandre,  Giving^  fair  effect  to 
their  evidence,  it  appears  to  their  Lordships  to  prove  that  these  officers  did 
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duly  comply  with  the  18th  Regulation,  and  the  real  evidence  tends  to  show 
that  they  had,  before  the  coUiaion,  reduced  the  speed  of  their  vessel  so  far 
that  a  collision  might  have  been  altogether  avoided,  or  its  results  rendered 
comparatively  harmless,  if  the  Cyphrenes  had  done  the  same.  Even  if  the 
evidence  on  that  point  had  been  prima  facie  adverse  to  the  La  Flandre, 
their  Lordships  conceive  that  it  would  have  been  their  duty  to  refuse  effect 
to  the  Appellant's  new  plea,  in  accordance  with  tlie  principles  laid  down 
by  the  House  of  Lords  in  The  Tasjtmyiia  (15  Ap.  Ca.  223)  and  by  this 
Board  in  The  Pleiades  (1891,  Ap.  Co.  259). 

Their  Lordships  have,  for  these  reasons,  come  to  substantially  the  same 
conclusion  with  the  learned  Chief  Justice  of  the  Supreme  Court  of  New- 
foundland. They  will  humbly  advise  Her  Majesty  to  affirm  the  judgment 
appealed  from,  and  to  dismiss  the  appeal.  The  costs  cf  this  appeal  must 
be  borne  by  the  Appellants. 
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ARBITRATION— 

ArhUrator^Irderest  in  award. 

Under  the  municipal  law  a  compulsory  reference  to  arbitra- 
tion was  prescribed  for  ascertaining  the  damage  occasioned  to 
properties  by  the  taking  of  land  for  street  widening  purposes. 
The  statute  gave  the  Municipality  the  appointment  of  two  of 
the  arbitrators,  and  the  owner  of  the  land  a  third,  and  the 
decision  of  any  two  was  final  and  binding.  The  Municipality 
appointed  its  chairman  and  ex-chairman  as  their  arbitrators, 
to  which  the  owner  of  the  land  took  exception.  The  Muni- 
cipality declined  to  substitute  others,  and  were  about  to  pro- 
ceed with  the  reference ;  whereupon  the  owner  of  the  land 
applied  for  an  injunction  to  restrain  the  parties  from  so  acting, 
on  the  grounds  of  interest,  ete.    Upon  the  hearing, 

Heid—Axi  appointee  to  such  a  position  as  an  arbitrator  must 
be  one  standing  indifferent  between  the  parties.  Any  interest 
which  may  be  calciilated  to  bias  the  mind  disqualifies.  An 
expression  by  one  arbitrator  which  indicates  bias  is  sufficient 
to  disqualify  and  have  award  set  aside.  Injunction  granted. 
FarmUer  v.  Power  ......      565 
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Newfoundland  Bailway  Companifi  Act — Ejectment  of  Company 
from  land  taken  under  Act  of  Incorporation — Tender  of  award  to 
arbitrator — Effect  of  arbitrator  acting  oa  agent  for  proprietor  of 
land. 

The  Newfoundland  Railway  Company  "  required  for  railway 
purposes  "  certain  lands  which,  under  their  Charter  of  Incor- 
poration, was  provided  by  the  Qovcrnment  in  proper  legal 
course.  The  proprietor  o\  the  land,  whilst  assenting  to  the 
reference  to  aroitration,  never  agreed  to  the  award,  nor  did  her 
arbitrator  sign  the  same.  The  Government  arbitrators  both 
signed  the  award.  No  tender  of  compensation  or  award  was 
made  to  proprietor,  though  repeatedly  made  to  her  arbitrator, 
who  declined  to  accept.  The  Company  entered  upon  the  lands 
before  arbitration  was  held  or  award  made,  and  constructed  its 
line.  In  an  action  of  ejectment  by  the  proprietor  of  tlie  land 
against  the  Company,  on  the  grounds  that  the  award  was  void 
and  that  she  never  became  divested  of  her  title  in  the  same — 

Held — Proprietors  of  land  are  not  bound  to  cede  same  with- 
out previous  compensation  having  been  paid  or  tendered. — 
Compensation  must  precede  the  acquisition  of  land  by  the 
Company.  Notice  of  appropriation,  or  becoming  party  to  a 
reference  to  arbitration,  not  sufficient  to  affect  tit£  of  proprie- 
tor. Payment  of  award  or  tender  to  proprietor  is  necessary  to 
give  right  of  possession  to  Railway  Company,  by  default  of 
which  the  proprietor  has  not  been  oustea  of'  her  title  in  the 
land.  Where  land  is  submitted  for  arbitration,  the  owner  is 
estopped  from  afterwards  setting  up  that  it  is  not  "  required 
for  railway  purposes.*'  Arbitrators  totally  mistake  their  posi- 
tion when  they  act  as  agent,  and  the  Court  will  not  recognise 
any  such  dual  position.     Meehan  v.  Newfoundland  Railteay  Co.        16 

Avxird — Owner  of  land  acting  a«  arbitrator — Effect  of  to  iet 
aside  award, 
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Where  under  a  Railway  Company's  charter  the  Qovernment 
were  required  to  find  the  right  of  way  through  private  pro- 
perty. The  charter  of  the  company  provided  for  mode  of  arbi- 
tration. An  owner  of  land  tnrough  which  the  line  passe^l 
acted  as  his  own  arbitrator.  The  Qovernment  arbitrator:)  made 
an  award  to  which  the  owner  refused  to  subscribe.  The  com- 
pany entered  on  the  land.  In  an  action  for  ttespajss  the  com- 
pany pleaded  as  title  the  award.  Reply — that  owner,  bavin*; 
acted  as  arbitrator,  and  being  interested,  the  award  was  void. 

Held — By  a  majority  of  the  judges  (Pinsent,  J.,  differing), 
that  the  objection  of  interest  was  one  which  the  other  side  had 
waived  ana  might  waive  ;  that  the  owner  could  not  take  ad- 
vnntaffe  of  his  own  wrong  and  repudiate  his  own  deliberate  act. 
The  objection  to  interest  only  applies  to  a  concealed  interest, 
here  it  was  open  and  known  before  the  submission  to  arbitra- 
tion was  macie.     Bi/me  v.  Newfoundland  Railway  Co,    .  .50 
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Award — Setting  ande  of^Mitconduct  and  paritaliiy  of  arW- 
tmtars-— Insufficiency  of  award. 

Matter  in  difference  wbich  arose  in  the  execution  of  a  con- 
tract, was  referred  to  three  arbitrators.  Two  of  the  arbitrators 
made  an  award.  The  court  was  moved  to  set  aside  award  on 
the  grounds  (set  out  in  affidavits  in  detail)  (1)  gross  partiality ; 
(2)  procurement  of  ap'pointment  by  one  of  the  arbitrators  ;  (3) 
improper  conferences  of  arbitrators  with  counsel  tor  one  of  the 
parties  to  the  arbitration  and  with  witnesses  as  to  their  testi- 
mony after  being  examined  ;  (4)  improper  rejection  of  evidence. 

Held — As  to  the  first  three  grounds  of  objection  there  was  no 
evidence  to  sustain  the  charge.     As  to  the  fourth  ground, 

Held—\i  intending  to  decide  rightly,  an  arbitrator  conies  to 
a  wrong  decision,  as  to  competency  of  a  witness,  admissability 
of  evidence  or  relevancy  of  allowing  proofs  of  particular  facts, 
the  court  will  not  review  his  decision  or  set  aside  award  for 
mistake.  Award  upheld,  f^impson  v,  GovemTnent  of  Newfound- 
land        ........      637 

ARREST.    See  Practice. 

ARTICLED  CLERK.    See  Practice. 

AWARD.    See  Arbitration. 

BAIL.    See  Practice. 

BAIT  ACT— 

Interference  with  fishery  prosecution — Bait  Act  —  Licensee  to 
haul  herring  granted  under,  interpretation  of 

The  plaintiff,  who  was  a  fisherman  resident  at  Lamaliue,  in 
the  spring  of  1890  t)btained  from  the  authorities  at  that  place 
a  license  to  haul  bait  fishes  to  be  sold  to  French  fishermen  who 
would  come  to  the  Newfoundland  coast ;  finding  that  there  was 
no  demand  by  French  fishermen,  he  determined  to  load  hin 
vessel  and  proceed  to  Halifax,  N.  S.  Whilst  in  the  act  of  load- 
ing he  was  interfered  with  by  the  defendant,  a  commissioner 
appointed  under  the  Bait  Act,  and  prevented  from  taking  bait 
fishes  under  the  license  held  by  him,  for  exportation,  or  under 
any  license.  The  plaintiff  was  accordingly  compelled  to  lay  up 
his  vessel  and  lost  the  proceeds  of  his  venture.  In  an  action 
by  the  plaintiff  for  damages — 

Held — The  defendant  was  within  his  powers  in  preventing 
the  plaintift"  from  exporting  the  bait  fislios.  Tlieie  was  an 
entire  suspension  of  authority  to  export  bait  fishes  in  1890. 
Hann  v,  Sullivan     .  .  .  .  .        .  .      826 
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Bait  licenHng  Act,  1887— Right  to  exact  fee  for  licente  when  not 
esepressly  stated  in  Act — Pecuniary  penalty — Alternative  penalty 
of  imprieonment — Imprisonment  in  default  of  payment. 

Under  the  provisions  of  the  Newfoundland  Bait  Act^  1889, 
a  license  was  granted  to  one  Doniinick  Pincello,  a  United  States 
fisherman,  to  purchase  bait  fishes  in  Newfoundland  waters,  in 
consideration  of  his  paying  one  dollar  per  ton  on  his  vesseFs 
tonnage.  A  complaint  having  been  made  before  a  magistrate 
that  Pincello  had  on  board  his  schooner  more  bait  than  the 
quantity  allowed  by  the  license,  the  magistrate  afljudged  the 
master  guilty  of  a  breach  of  the  said  Act  and  fined  him  one 
hundred  dollars,  or,  in  default,  three  months'  imprisonment, 
and  confiscated  and  sold  his  vessel. 

Held — On  appeal ;  no  authority  under  Act  to  impose  a  charge 
or  tax  as  was  aone  in  the  present  case,  or  authority  to  receive 
a  money  consideration  for  the  privilege  conceded  ;  statutes  im- 
posing duties  are  to  be  construed  as  not  making  any  instru- 
ments liable  to  them  unless  manifestly  within  the  meaning  of 
the  legislature  ;  if  words  be  not  found  in  the  taxing  Act  the 
tax  cannot  be  imposed  ; 

Held — Also  that  the  judgment  was  defect! \e  in  that  the 
magistrate  inflicted  the  accumulated  penalties  prescribed,  there 
being  no  such  power  in  the  Act    In  re  Domintck  Pincello        ,      472 

BANK.    See  Company. 

BANKER  AND  CUSTOMER.    See  Insolvency. 

BEQUEST.    See  Will. 

BILL  OF  EXCHANGE.    See  Shipping. 

BILL  OF  LADING.    See  Practice, 

BOARD  OF  WORKS- 

Public  Building — Duty  to  repair — Liability  for  injury  arising 
out  of  defective  ceiling — Legislative  grant  for  repairs — Executive 
responsibility. 

A  legal  practiouer,  in  the  exercise  of  his  profession,  was  at 
the  Police  Court  when  part  of  the  ceiling  fell,  whereby  he  sus- 
tained injuries.  The  Board  of  Works,  who  take  their  powers 
under  an  act  and  are  appointed  by  the  general  government,  and 
whose  acts  are  all  subject  to  the  confirmation  of  the  latter,  had 
the  management  of  the  building,  set  up  as  a  defence  in  an 
action  for  damans  that  they  were  not  liable  :  (1)  In  that  they 
were  not  an  ordinary  proprietor  ;  (2)  That  thev  were  a  minis- 
terial body  with  no  funds ;  (3)  That  the  legislative  vote  had 
been  exhausted,  and  that  the  case  was  not  one  of  misfeasance 
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or  nonieasauce.    The  jury  fouud  for  the  plaintiff.    The  Board 
obtained  a  rule  to  liave  verdict  entered  for  them. 

Held — That  there  is  no  provision  in  the  colony  to  prosecute 
the  government  for  tort ;  that  sucli  an  action  as  the  present 
would  not  lie  ;  when  a  transfer  of  power  is  made  no  new  lia- 
bility is  created.  The  Board  of  Works  is  merely  a  department 
of  tfie  government,  and  is  not  responsible  for  the  neglect  or 
conduct  of  servants  who  are  the  servants  of  the  public,  and 
not  of  those  who  had  merely  the  superintendence  of  the  work. 
Parsom  v.  Board  of  Works  .  .  .348 

CHARTER  PARTY.    See  Shipping. 

CHOSE  IN  ACTION.    See  Practice. 

CODICIL.    See  Wills. 

COD  TRAPS.    See  Fishebies'  Commission  Act. 

COLLISION.    See  Shipping. 

COMPANY— 

Shares — Scrip — Possession  of— Assignment  of — Non-registra- 
tion— Delivery  of  Scrip  by  assignor — Notice  to  Company — Insol- 
vency of  assignor. 

An  insolvent  some  years  prior  to  his  insolvency  had  obtained 
a  loan  from  the  defendant,  and  in  consideration  thereof  gave 
him  an  assignment  under  seal  of  certain  scrip,  shares  in  a  gas 
company,  on  the  understanding  that  on  repayment  of  loan  the 
shares  would  revert  to  him.  The  scrip  was  deposited  with  de- 
fendant The  trustees  of  the  insolvent  in  an  action  claimed 
the  scrip  on  the  grounds  :  (1)  That  the  charter  of  the  gas  com- 
pany required  the  assignment,  in  order  to  be  valid,  to  be  re- 
gistered in  the  company's  books,  which  had  not  been  done  ; 
(2)  No  notice  had  been  given,  as  required  by  the  charter  of 
the  com|)any,  of  such  transfer ;  (3)  Non-registi-ation  under 
Registration  of  Deeds'  Act. 

Held — Trustees  in  insolvency  take  no  greater  estate  than  that 
vested  in  insolvent  Registration  of  Deeds'  Act  never  contem- 
plated choses  in  action  such  as  shares  in  a  company,  but  relate 
to  such  property  only  as  to  which  visible  and  external  posses- 
sion continues  in  the  assignor  after  assignment.  ODeady  v. 
McLougJdan         .......      457 

Union  Bank  of  Newfoundland— Contributories — JVinding  up 
Act  of  1895. 

The  receivers  and  liquidators  of  the  Union  Bank  of  New- 
foundland have  no  authority  under  the  Winding  up  (Union 
Bank)  Act  of  1896  to  enforce  payment  of  claims  under  section 
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five  of  the  '^  Act  to  amend  the  Act  of  Incorporation  of  1855," 
against  the  shareholders  as  '*  contributories,"  and  the  Court  has 
no  jurisdiction  to  settle  the  list. 

The  facts  and  arguments  appear  sufficiently  from  the  judg- 
ment    Union  Bank  of  Newfiundland— Winding  up  of  862 

Commercial  Bank — JFinding  up — Act  of  Incorporation — Con- 
stvudion — Directon^  liahility. 

The  liability  of  directors  provided  for  by  section  twenty-four 
of  the  Act  to  Incorporate  the  Commercial  Bank  of  Newfound- 
land, 21  Vic,  cap.  2,  is  not  an  asset  or  chose  in  action  of  the 
the  corporation,  and  cannot  be  recovered  from  the  directors  by 
the  trustees  in  insolvency  of  the  Bank. 

The  issues  decided  appear  sufficiently  from  the  judgment  of 
the  Court.     Trustees  Commercial  Bank  v.  Jas,  S.  Pitts    .  888 

Railway  Company  —  Level  crossing  —  Negligence  —  StattUory 
diUy — Gratuitous  precaution. 

The  plaintiff,  with  his  horse  and  carriage,  had  occasion  to 
cross  defendant's  line  on  the  evening  of  the  1 1th  day  of  Oct, 
1894,  where  the  line  crosses  a  highway  on  a  level,  at  a  time 
when  the  defendant's  regular  train  was  due  at  the  crossing.  In 
crossing  the  line  the  horse  of  the  plaintiff  was  knocked  down 
and  kifled  by  the  incomiue  regular  train  of  the  defendant,  and 
the  carriage  of  the  plaintiff  was  gi*eatly  injured.  The  defen- 
dants had  observed  all  its  statutory  duties  at  the  crossing  and 
given  the  necessary  signal  from  the  incoming  train,  which  were 
not  heard  by  the  plaintiff,  but  the  defendants  were  in  the  habit 
of  sending  a  signal  man  out  through  their  yard  for  the  purpose 
of  seeing  that  the  apptoach  to  the  depot  was  safe  for  the  incom- 
ing train.  This  man  was  in  the  habit  of  warning  people  using 
the  highway,  of  the  approach  of  trains ;  on  the  occasion  in 
question  this  man  was  not  at  the  crossing. 

Held — That  under  these  circumstances  the  defendants  %rere 
not  guilty  of  negligence.    M.  A.  Devine  v.  Nfld  Railway  Co.     .      685 

CONSIDERATION.    See  Contract. 

CONTRACT— 

Apportionment— Counterclaim  for  unliquidated  damages — Set- 
off against  assignees  of  contract. 

By  contract  embodied  in  a  statute  A.  D.  1881,  the  Newfound- 
land Railway  Co.  covenanted  to  complete  a  railway  in  five  years 
and  thereafter  maintain  and  continuously  operate  the  same.  In 
consideration  thereof  the  Government  of  Newfoundhind  cove- 
nanted (a)  to  pay  upon  construction  and  continuous  operation, 
idy  Tor   '  ■  '     " 


an  annual  subsidy  lor  thirty-five  years  **  to  attach  in  propor 
tionate  parts  and  form  part  of  assets  of  company  as  and  when 
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each  five  mile  section  complete  and  operated."  (b)  To  grant 
to  company  in  fee-simple  5,000  acres  ofland  for  each  one  mile 
of  railway  completed,  on  completion  of  section  of  five  miles. 
The  company  completed  a  portion  of  line,  and  received  fiom 
the  Government  half-yearly  payments  proportionate  part  of 
subsidy  which  was  deemed  to  attach  thereto,  and  the  specific 
grants  of  land.  Thereafter  the  contract  was  broken  by  the 
company  and  the  government  refused  further  payments.  In 
a  suit  by  the  company,  and  its  assignees, 

Held, — (n  On  completion  of  each  section  proportionate  part 
of  subsidv  became  payable  for  a  specified  term,  subject  to  ope- 
ration. (2^  Claim  to  grant  of  land  was  complete  when  section 
which  carried  it  was  complete.  (3)  No  right  of  counter-claim 
for  damages  against  trustees  of  bond-holders  for  failure  of  com- 
pany to  complete  line.  Newfoundland  Railvxiy  Company  and 
Kvans  and  Adamson  v.  the  Government  of  Newfoundland  .        46 

Whaling  and  freighting  agreement — Construction  of—Detention 
-  -Period  of  Service — Wages — Damages, 

Tbe  crew  of  a  vessel,  under  a  whaling  and  freighting  agree- 
ment, proceeded  to  Davis  Straits.  There  they  were  frozen  in. 
The  following  year  they  fished,  and  returned  to  Newfoundland 
in  August,  1B85.  On  arrival  members  of  the  crew  sued  for 
full  wages  and  damages  for  breach  of  agreement  in  not  termi- 
nating agreement  within  the  year  they  signed.  No  period  was 
mentioned  in  agreement  as  to  termination  of  whaling  portion, 
though  it  was  admitted  there  was  a  limit  as  to  the  freighting 
agreement. 

Held — (Parol  evidence  having  been  admitted  to  supply  the 
ambiguitv)  that  it  is  a  question  for  the  jury  to  say  the  length 
of  the  whaling  voyage  contemplated,  when  the  agreement  is 
silent  on  that  point.  Parol  evidence  may  be  admitted  to  show 
the  length  of  a  whaling  voyage  contemplated  by  the  parties  to 
it  when  the  agreement  is  silent  as  to  the  determining  of  the 
same.     Gallagher  v.  Spker ;  Burdeite  v.  Spicer     .  .  .       104 


Conveyance  of  fishermen  from  Labrador — Fares  to  be  charged — 
Overcrowding  of  passengers — Act  respecting  poMenger  steamers — 
Construction  oj—Shipwrecked  crews,  what  are  ? 


The  defendant,  by  a  note  in  writing,  had  agreed  with  the 
plaintiff  company  to  be  responsible  for  the  payment  of  the 
passage  money,  at  the  regular  rates,  of  a  number  of  fishermen 
whom  he  was  bound  under  agreement  to  convey  from  the  Lab- 
rador to  their  homes.  The  company  conveyed  the  men  home. 
The  defendant  refused  pavment  of  the  regular  fares  charged, 
and  alleged  (a)  That  under  the  agreement  (which  was  des- 
troyed) he  had  stipulated  that  he  would  pay  only  in  the  event 
of  the  Newfoundland  government  refusing  payment ;  (b)  That 
the  latter  was  liable  as  the  men  were  shipwrecked  men  ;  (e)  That 
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TOl^TRACT— corUinued.  Pao« 

the  refusal  of  the  government  was  a  condition  precedent  to  his 
being  sued  ;  (d)  That  the  agreement  as  a  whole  must  foil  as  it 
arose  out  of  an  unlawful  contract  which  was  to  convey  more 
men  than  by  law  the  ship  was  allowed. 

Held — (1)  There  was  no  evidence  to  show  any  such  condition 
had  been  attached  to  the  agreement  as  that  claimed  ;  (8)  The 
men  were  not  shipwrecked  men,  as  their  vessel  had  been  lost 
before  their  fishing  voyage  commenced,  and  they  had  already 
contributed  from  their  voyage  their  per  capita  contribution  for 
their  twissage  money  home  ;  (3)  The  provisions  of  41  Vic,  cap. 
14,  did  not  apply,  as  there  was  evidence  that  the  time,  occasion 
and  circumstances  relieved  the  plaintiffs  from  an  observance  of 
the  provisions  of  that  Act ;  (4)  Owing  to  the  overcrowding  of 
the  ship  and  the  lack  of  accommodation  the  plaintiffs  were  not 
entitled  to  full  passen^^r  rates  for  that  portion  of  the  passage 
where  the  overcrowding  existed.  Newfoundland  Cocutal  Co*y 
V,  Henne8$ey         .......      75S 

Specific  work — Compensati&n  fir  urviees  not  ieUhin  tcope  of  em- 
ployTneni, 

Where  it  appeared  that  the  plaintiff,  who,  whilst  on  a  mis- 
sion abroad  for  the  defendants,  for  which  he  was  compensated, 
performed,  at  their  request,  certain  services  outside  Uie  scope 
of  his  mission. 

The  Court  was  of  opinion  that,  there  being  no  express  or 
implied  contract  that  he  was  to  receive  com^nsation  for  the 
extra  services  performed,  that  he  was  not  entitled  to  the  same, 
and  that  the  work  so  performed  must  be  held  to  have  been 
within  the  scope  of  his  employment.  Shea  v.  Govemmml  of 
Nevjfoundland  .  .  .        .      668 

Coniradore — Breach — Diecontinuance — Notice — Damages. 

The  plaintiffs  had  let  a  portion  of  their  premises  to  the  de- 
fendant government  as  a  telegraph  office,  had  fitted  it  np,  and 
one  of  their  firm  had  been  instructed  in  telegraphy  and  taken 
charge  of  the  office.  There  was  no  written  agreement  as  to 
hiring ;  the  salary  was  the  receipts  of  office.  Without  notice 
the  instruments  were  removed,  and  another  person  appointed 
operator  without  any  cause  assigned. 

Held— ThBt  to  terminate  such  a  contract  the  plaintiffs  are 
entitled  to  a  reasonable  notice,  such  as  six  months ;  in  such  a 
contract  a  notice  is  imnlied  and  should  have  been  given. — 
Mart^  V.  Ooverivment  of  NeufouTtdiand   ....      558 

Void  and  voidable — Nonrobservance  of  conditions  ^Damage  by 
terminoHon — Post  Office  Aot'^Constmotion  of 

The  plaintiff  entered  into  an  agreement  in  the  year  a.i>.  18*6 
as  a  mail  carrier,  at  a  yearly  hiring,  terminable  by  thr^  months 
notice*   tn  1889  an  agreement  for  the  same  setVic6  was  entered 


into  between  the  parties  for  four  years,  terminaW^  \>y  the  de- 
fendant in  the  same  way  if  the  plaintiff  did  not  satiafaetprily 
perform  the  service.  In  the  following  year,  without  any  cause 
as8i|pied,  the  contract  was  terminated.  In  an  action  for  dam- 
ages for  dismissal  and  termination  of  contract}  the  defendant 
set  up  as  a  defence  that  the  contract  was  void  and  voidable  for 
non-observance  by  the  defendant  of  condition  of  Post  Office 
Act,  such  as  public  notice  for  tender,  ^.,  &o. 

ffeld—ThBkt  whilst  in  all  such  contracts  the  terms  of  the 
statute  ought  to  be  observed,  yet,  as  in  this  case,  the  noi^-obser- 
vance  was  not  the  plaintiff's,  and  as  damage  was  sustained  the 
plaintiff  was  entitled  to  compensation.    Bdbhii8  v,  Govemmmt .      533 

Implied  contract-- Action  for  avihority  of  official  to 
credit  of  Oovemment — Reivibursemsnt  of  moneys 
muneration  for  e^ra  services. 

Where  a  police  officer  was  transferred  to  a  statioA  pf  ^eat^r 
responsibility,  entailing  work  beyond  his  ordinary  duties,  al- 
though there  was  no  express  agreement  for  extra  remuneration, 
in  an  action  for  payxnent  for  extra  services, 

Heldy—Thvit  as  in  the  case  of  ordinary  parties  to  a  contract 
of  service,  if  an  official's  position  be  altered  and  he  be  trans- 
ferred from  a  place  of  less  responsibility  to  one  of  greater,  or 
extra  or  new  duties  be  imposed  on  him,  he  is  entitl^  to  com- 
pensation. 

Held — Also  that  where  a  case  of  absolute  necessity  arises  for 
an  officer,  in  his  official  ca]>acity,  to  incur  an  unavoidable  ex- 
penditure, he  might  seek  reimbursement  from  the  Qovemment. 
Smith  V,  Government  of  Newfoundland    .  .  .62 

Svbrpentraet — Erection  by  tender  based  on  plan^-irarraniy  as 
to  the  nature  of  site — AUoicanee  for  extras. 

Where  a  party  sub-contracted  to  erect  a  li^hthous  eaccording 
to  plans  and  specifications  submitted,  and  it  was  afterwards 
found  that  there  were  greater  undulations  and  inequalities  in 
the  ground  than  could  have  been  gathered  from  the  plan,  the 
contractor  having  taken  this  risk.  The  sub-contractor  found  it 
necessary  to  put  in  extra  work  to  complete  contract.  In  an 
action  by  the  sub-contractor  the  jury  refused  the  extras.  6n  a 
motion  to  set  aside  the  verdict  on  the  ffrounds  that  the  plan 
did  not  show  the  inequalities,  and  must  oe  taken  as  part  of  the 
contitict, 

Held — That  the  plan  was  part  of  the  contract  only  in  so  far 
as  it  was  expressly  referred  to  and  incorporated  in  the  terms 
of  the  contract  That  unless  there  was  something  in  the  char- 
acter of  the  ground  of  an  unusual  and  extraordinary  kind 
which  should  have  been  brought  to  the  notice  of  the  sub-cour 
tractor,  he  must  be  held  to  have  taken  the  risk.  Brown  y.  Cole- 
man         ,  ,  ,  .  .  .  '         .       38 
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Contract — Lease — Infirmity  of  lessor — Inadequacy  of  considera- 
tion— Fiduciary  relationship. 

Where  the  plaintiff,  who  was  an  aged  and  illiterate  person, 
entered  into  an  agreement  with  his  son  for  a  lease  of  a  certain 
property  ;^it  appeared  that  the  lease  was  drawn  up  hy  the 
plaintiff's  solicitor,  taking  his  instructions  from  the  nlaintiff's 
son.  The  plaintiff  afterwards  repudiated  the  lease,  ana  claimed 
he  had  never  signed  it  The  value  of  the  rental  of  the  pre- 
mises Vas  9200  per  year,  the  amount  set  out  in  the  lease  was 
980  per  year.  It  appeared  also  that  just  before  the  defendant 
took  possession  the  plaintiff  had  expended  $1,200  on  repairs  to 
the  premises.  The  witness  to  the  lease  was  not  in  the  country, 
and  the  solicitor  who  drew  it  was  dead.  The  defendant  had 
been  in  possession  and  had  paid  rent  for  four  years  at  the 
rental  in  the  lease  before  the  rental  of  $200  was  claimed.  In 
an  actiouiforj^he^rental  of  $200  per  year,  which  the  plaintiff 
claimed  was  the  sum  at  which  the  premises  had  been  leased, — 

Held — The  evidence  disclosed  gross  inadequacy,  and  there 
was  no  evidence  to  dispel  the  inference  of  the  law  against  the 
unfairness  of^tfae*all4[ed  contract,  especially  as  there  was  a 
fiduciary  relationship  between  the  parties.  In  family  matters 
there'should  be  on  all  sides  vherrima  fidesy  or  the  most  entire 
confidence.  Lease  cancelled  and  set  aside.  McCarthy  t*. 
McCarthy  .......      764 

CONTRIBUTORIES.    See  Company. 

CONTRIBUTORY  NEGLIGENCE.    &»  Employees. 

COSTS— 

Costs— Consolidation  of  distinct  causes  of  action— Judgrnent  for 
plaintiff  on  some  issues^  for  defendant  on  others — Apportionmeni 
of  costs. 

Where,  in  an  action  combining  several  distinct  causes  of 
action,  the  plaintiff  obtains  judgment  on  one  portion  of  hi-« 
fV;^^ claim  and  the  defendant  on  the  other. 

^eW— The  plaintiff  is  entitled  to  recover  general  costs  of 
suit,  that  is  costs  which  would  have  been  incurred  had  he  con- 
fined himself  to  that  portion  of  his  claim  upon  which  he  suc- 
ceeded. The  defendant  is  entitled  to  all  costs  of  resisting  those 
ggiy^  parts  of  the  plaintiff's  claim  which  has  been  defeated.  In  tox- 
***  mg  costs  in  an  action  comprising  distinct  claims,  and  which 
result  in  separate  issues,  the  costs  should  be  treated  distribu- 
lively.    Pitts  v.  CDwyer  .  .  .675 

Costs— Rule  for  stay  of  proceedings  and  reference— Rule  silent 
as  to  costs— Costs  in  discretion  of  arbitrators— Poufer  of  Covrt  to 
order  as  to  costs  after  publication  of  award 

Where,  in  an  action  against  an  insurance  company,  the  com- 
pany pleaded  in  bar  the  condition  in  policy  that,  should  « 
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difference  arise,  the  parties  should  submit  the  same  to  arbitra- 
tion. Judgment  was  given  against  the  company  ;  the  company 
obtained  a  stay  of  proceedings  and  reference,  but  the  rule  was 
silent  as  to  the  costs  uf  the  arbitration  and  award  ;  an  award 
was  made  in  favor  of  plaintiff  with  costs ;  a  summons  was 
obtained  for  the  taxing  of  the  costs,  to  which  cause  was  shown 
contra,  and  it  was  contended  it  was  ultra  vires  in  the  court  to 
give  directions  as  to  costs  when  the  reference  was  under  the 
condition  of  the  policy,  and  that  the  application  was  too  late 
as  it  was  after  the  publication  of  the  award. 

Held — The  court  had  authority  to  make  an  order  as  to  costs 
of  an  arbitration  and  award  as  if  it  was  a  compulsory  refer- 
ence. The  costs  of  the  reference  and  award  should  be  in  the 
discretion  of  the  arbitrators.    Murray  v.  London  Assurance  Co,      730 

COUNTERCLAIM.    See  Practice. 

COURTS— 

Territorial  Jurisdiction — Legislature  of  Newfoundland — Bays 
and  Headlands — High  seas — Taking  seals  tcitkin  the  three  m%le 
limit — Appeal. 

It  appeared  that  the  defendant^  who  was  the  master  of  a 
British  ship,  killed  and  took  on  board  his  vessel  seals  previous 
to  the  date  fixed  by  the  Legislature  of  Newfoundland  for  the 
taking  of  same.  The  seals  were  all  taken  at  a  considerable 
distance  beyond  the  three  mile  limit,  from  headland  to  head- 
land, on  the  Newfoundland  coast.  In  an  action  for  the  penal- 
ties under  the  act,  the  jurisdiction  of  the  Newfoundland  courts 
was  pleaded,  i.  c.,  that  the  seals  were  all  taken  outside  the  three 
mile  limit  on  the  high  seas.  The  magistrate  dismissed  the 
complaint. 

Held-  -On  appeal,  (Piusent,  J.,  differing)  that  the  territorial 
jurisdiction  of  the  courts  of  Newfoundland  for  such  offences  as 
that  complained  of,  extends  to  three  miles  outside  of  a  line 
drawn  from  headland  to  headland  of  the  bays  of  Newfound- 
land and  no  further.  The  acts  of  the  local  legislature  have 
effect  and  operation  to  that  extent  only.  Appeal  dismissed. 
Rhodes  r.  Fairweather  /  .  .       321 

COVENANT.    See  Landlord  and  Tenant. 

CROWN— 

Right  of  grantee  to  waters  abutting  on  land  under  a  mining 
grant — Power  of  Crown  to  grant  exclusive  rights  to  the  public 
waters — Imperial  statutes  bearing  on  same. 

The  plaintiff  erected  a  building  on  the  shore  and  over  the 
public  waters  abutting  on  and  near  land  held  by  the  defendant 
from  the  Crown  under  a  mining  ^rant.  The  defendant  noti- 
fied the  plaintiff  to  remove  the  building,  and  subse<juently,  hy 
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their  servants,  tore  dqwn  and  removed  the  same.  In  aA  action 
by  the  plaintiff  for  damages  the  defence  set  up  M'as  that  by 
virtue  of  a  mining  grant  held  by  defendant  the  property  abut- 
ting on  the  watera  over  which  the  erection  had  been  placeil  wab 
their  sole  and  exclusive  property  and  that  the  plaintiff  was  a 
trespasser. 

The  Court  was  of  opinion  that  the  defendants  were  liable  for 
the  loss  and  damage  sustained  by  the  plaintiff  by  the  pull- 
ing down  ;  that  the  title  set  up  to  the  public  waters  was  un- 
tenable and  in  contravention  of  Imperial  acts  relative  to  the 
occupation  of  our  coasts  for  fishery  purposes.  The  granting  by 
the  Crown  of  such  excessive  right  would  be  contrary  to  public 
policy  and  in  derogation  of  public  rights  secured  by  statute. 
The  shores  and  navigable  waters  of  our  harbors  cannot  be  alie- 
nated ;  such  a  grant  would  be  ultra  vires.    BrarufiM  v,  Beaity.      813 

Prerogative  of  Oroum — Petition  of  right  —  Tenure  of  oJficB — 
Servants  of  Crovm — Dismissal 

Under  "Claims  against  the  Government  Act,"  which  act 
supersedes  the  old  practice  of  **  Petition  of  Right,"  the  petitioner 
sued  the  Newfoundland  €k>veniment  for  breach  of  an  alleged 
agreement  in  depriving  him  of  an  ofBce  which  he  had  held 
temporarily  under  an  acting  appointment,  and  which,  it  had 
been  agreed,  he  was  to  have  permanently.  The  retainer  by 
the  Government,  that  petitioner  acted  and  performed  the  duties 
for  four  years  and  ^wasj  paid  by  legislative  sanction,  was  ad- 
mitted. 

Held->-ThJit  petitioner  had  no  right  of  action  ;  thftt  a  Colo- 
nial Government  is  on  the  same  footing  as  Her  Majesty's 
Govemment  as  to  the  employment  and  dismissal  of  servants 
of  the  Crown,  who,  in  the  absence  of  special  agreement,  hold 
their  offices  during  the  pleasure  of  the  Crown.  Skeiton  r.  Oav- 
emmtnt  qf  Jfewfoundland  .....      243 

Prerogative — Treaties-^Interference  with  private  rights — Acts 
of  state, 

Qu«r«— Whether  the  CroM'n  has  tli  epower  of  compelling  its 
subjects  to  obey  the  provisions  of  a  treaty,  made  cither  for  the 
purpose  of  putting  an  end  to  war  or  to  preserve  pe^ce,  or 
whether  interference  with  private  rights  can  be  authorized 
other  than  by  the  legislature  ;  where  the  government  justified 
certain  acts  in  derogation  of  the  private  rights  of  the  plaintiffs, 
in  regard  to  their  lobster  fishery,  as  acts  and  matters  of  state 
arising  out\of  political  relations  between  Her  Majesty  the 
Queen  of  England  and  the  French  Government,  contending 
that  they  involved  the  construction  of  treaties  and  of  a  tem- 
porary modus  Vivendi  for  lobster  fishing  in  Newfoundland,  and 
other  acts  of  state,  and  that  they  were  matters  that  could  not 
be  enquiredjnto  by  the  courts. 

He^d^That  this  defence  disclosed  no  answer  U>  the  action. 

Baird  v.  Walker 490 
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CtJSTOMS.    See  Revenue,  Paoe 

DEBENTURE  BONDS.    See  Detinue. 

DEDICATION.    See  Way. 

DEED  OF  COMPOSITION.    See  Insolvency. 

DEFAMATION- 

Slander — Non-pMicdtion — Privileged  communiecUum — Malice 
— Damag^B. 

The  plaintiffs  and  defendants  were  fishermen  at  Labrador. 
The  former  accused  the  latter  of  feloniously  stealing  a  salmon 
net  mooring  and  other  gear.  The  plaintiffs  denied  having 
taken  the  property.  The  defendant  justified  the  charge  and 
set  up  non-publication  and  that  the  statement  was  a  privileged 
communication. 

Held — That  bruiting  about  reports  to  parties  who  had  no 
concern  in  the  transaction  could  not  be  held  to  be  privileged. 
The  charge  without  the  inuendo  of  felonious  taking  is  action- 
able, for  slanderous  words  are  actionable  when  imputing  mis- 
conduct to  a  man  in  his  business.    Heam  v.  ffatt^  309 

Slander  of  iitU^^Marriage  tetUement  ^^  GoiUract  -^  Owmdera- 
turn. 

A  woman  being  possessed  of  certain  lands,  in  contemplation 
of  her  marriage  assigned  the  same  by  deed  to  a  trustee,  to  hold 
(1)  for  her  use  till  her  marriage  ;  (2)  for  her  use  for  the  term 
of  her  natural  life,  and  (3)  after  her  decease^  then  tor  the  use 
of  her  children  begotten  by  the  contemplated  marriage.  A 
child  was  born  of  the  marriage.  Both  parents  died.  Some 
time  before  her  death  the  mother  sold  the  property  of  the 
ceitui  que  trust  to  the  plaintiff,  who,  upon  endeavouring  to  sell, 
was  stopped  by  a  public  notice  from  the  trustee  under  the  deed 
of  trust.    On  a  case  stated  for  the  opinion  of  the  Court — 

Held^l)  That  the  trust  deed  was  not  voluntarv  and  void 
against  the  plaintiff  purchaser ;  (2)  The  mother  had  no  autho- 
rity to  sell,  so  as  to  deprive  the  cestui  que  trust  of  his  right  in 
remainder  after  her  life  estate.    Jerriit  v,  Scott  431 

DEMURRAGE.    See  Shippino. 

DEMURRER.    See  Practice. 

DETINUE-- 

Debenture  bonds — Assignment  as  cover  for  advances — C&ntinu- 
ing  securtty-— Non-registration — Non-delivery— Potoer  of  baiik  to 
assign — Insolvency  of  bank. 

In  the  year  1886  the  Commercial  Bank  of  Newfotandland  by 
deeds  assigned  to  the  London  and  WestmlnsteY  Bui^,  Lo&don, 


XIV  litoE^. 

DETINUE— coniinwoL  Page 

certain  debenture  bonds  to  the  value  of  $144,100,  as  securitj 
against  advances  to  be  made  on  current  account^  to  be  held  so 
long  as  any  amount  remained  due  to  the  London  and  West- 
minster Bank.  The  bonds  so  assigned  were  held  by  the  as- 
signors for  the  purpose  of  collecting  the  annual  interest  due 
on  the  same.  In  1892  the  indebtedness  of  the  Commercial 
Bank  was  completely  paid  off,  but  the  bonds  were  not  re- 
assigned and  farther  advances  were  made,  and,  on  the  suspen- 
sion of  the  Commercial  Bank  in  1894,  it  was  in  debt  to  the 
London  and  Westminster  Bank  in  excess  of  the  value  of  the 
bonds  assigned.  In  an  action  of  detinue  by  the  London  and 
Westminster  Bank  it  was  contended  by  the  trustees  of  the 
Commercial  Bank,  (a)  That  the  assignment  of  the  bonds  was 
ultra  vires ;  (b)  That  the  assignment  was  incomplete  as  there 
was  no  delivery  of  the  bonds  and  the  assignment  was  not  regis- 
tered ;  (c)  That  when  the  indebtedness  for  which  the  bonds 
were  assi^ed  was  paid  off,  the  bonds  passed  to  the  assignors 
by  operation  of  law. 

Held — That  the  manager  and  directors  of  the  Commercial 
Bank  had  acted  within  their  powers  in  assigning  the  bonds ; 
that  the  registration  law  for  deeds  does  not  apply  to  such 
securities  or  choses  in  action ;  that  the  bonds  were  assij^ed  as 
security  for  all  future  advances ;  that  the  manual  delivery  of 
the  bonds  was  not  necessary  to  peifect  their  transfer.  Limdon 
and  Westminster  Bank  v.  Trustees  Commercial  Bank  854 

DEVIATION.    See  Shipping. 

DIRECTORS'  LIABILITY.    See  Company. 

DONATIO  MORTIS  CAUSA- 

Bank  notes — Besumption  of  possession. 

The  deceased  requested  her  son,  with  whom  she  Resided,  to 
draw  from  the  Savings'  Bank,  for  her,  $1,200,  which  he  ac- 
cordingly did,  and  having  brought  it  home,  she  placed  it  in 
her  box.  This  was  some  six  months  previous  to  her  death, 
and  some  short  time  after  the  execution  of  her  last  will,  in 
which  her  properties,  and  her  monies  had  been  bequeathed  in 
detail  to  her  cnildreii.  It  was  stated  by  the  son  that  this  sum 
was  afterwards,  in  the  presence  of  witnesses,  allocated  by  his 
mother  to  various  parties  (including  himself  for  the  largest 
amount),  conditional  in  the  event  of  her  not  living.  Some 
weeks  before  her  death  deceased  gave  her  son  the  key  of  the 
box,  and  requested  him  to  take  out  the  said  sum,  which  he  did, 
and  count  it ;  she  then  directed  him  to  replace  it  in  her  box, 
confirming  her  previous  directions  with  some  additions.  After 
her  death  the  son  distributed  the  amount  as  directed.  In  an 
action  by  the  executor  for  the  $1,200, — 

Heldr—That  the  facts  as  deposed  to  did  not  constitute  a 
donatio  mortis  causa,    Morris  v.  Murphy    •  .  .        .      895 
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Bank-book — Household  furniture — Requisites  to  be  valid. 
The  deceased,  about  a  fortnight  before  her  death,  told  plain- 
tiff to  go  to  the  bank  and  get  whatever  money  was  in  her  name 
put  in  plaintiffs  name.  Plaintiff  took  the  bank-book  out  of 
the  box  of  the  deceased  at  her  request  Deceased  handed  it  to 
plaintiff  and  told  her  to  keep  it.  She  kept  it  in  her  possession 
up  to  time  of  deceased's  death.  At  the  same  time  deceased  tohl 
piaintiflF  "what  was  in  the  house  was  hers."  The  plaintiff  was 
a  niece  of  the  deceased,  and  had  lived  with  her  thirty-five 
years  and  had  not  received  any  wages.  The  above  facts  were 
corroborated  by  witnesse.*?.  In  an  action  by  the  administrator 
of  the  deceased  for  the  bank-book  and  household  furniture, — 

Held — That  the  gift  of  the  bank-book  constituted  a  valid 
donatio  mortis  causa,  but  that  of  the  household  furniture  did 
not.  There  must  be  a  delivery  of  and  a  partinj;  witli  posses- 
sion and  dominion  over  that  which  forms  the  subject  matter  of 
the  donatio  mortis  causa.     Curtis  r.  Enierson       .  .  .       366 

Deposit  receipt. 

The  deceased  requested  his  sister,  with  whom  he  lived,  to 
take  from  his  trunk  a  bank  deposit  receipt  for  a  large  sum  of 
money,  and  then,  in  the  presence  of  his  sister  and  her  husband, 
said,  "  What  money  was  in  that  note  was  his  sister's  and  her 
husHnd's"  ;  deceased  then  handed  his  sister  the  note,  which 
she  placed  in  her  own  trunk  and  retained  possession  of  till  de- 
ceased's death.  In  an  action  by  the  next  of  kin  for  a  distribu- 
tion of  the  estate  of  intestate,— 

Held — That  the  facts  as  deposed  to  did  not  constitute  a 
donatio  mortis  causa,  and  that  the  estate,  including  his  deposit 
receipt,  should  be  distributed  amongst  the  next  of  kin.  Leahy 
V.  O'keefe  .......       527 

EJECTMENT.    Sec  Landlord  and  Tenant. 

EMPLOYER— 

Employer's  liability — Negliijence  and  incompetency  of  fellow- 
servarUs — Comm4)n  employment— Contributory  negligence — Negli- 
gence of  employer — Damages. 

A  workman  engaged  ou  a  steam  scow  had  his  foot  taken  off 
whilst  in  the  execution  of  his  duty,  through  failure  on  the 
part  of  his  employer  to  select  competent  fellow-servants  and 
superintendents.  In  an  action  for  damages  a  jury  found  a  ver- 
dict for  $1,000.  On  motion  to  have  verdict  set  aside  on  the 
grounds  that  the  accident  arose  from  the  act  of  a  fellow-ser- 
vant in  the  course  of  a  common  employment  and  non-culpa- 
bility on  part  of  employer — 

Held — That  where  the  employer  retains  incompetent  and 
nnqnalified  servants  and  an  accident  occura  he  is  responsible 
to  his  employee,  though  not  so  under  ordinary  circumstances, 
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when  the  act  is  by  his  fellow-servant.  When  the  employee 
entered  the  ^rvice  he  did  not  undertake  to  nin  extraordinary 
risks  such  as  had  led  to  the  injury  complained  of.  Bulger  r. 
Simpton    ........       130 

EQUITABLE  MORTGAGE.    See  Insolvency. 

ESTATE— 

InUgtate  estate — Moneys  in  Savingt^  Bank  in  accounts  of  various 
names. 

Where  a  party  dies  intestate  having  moneys  deposited  in 
Savings'  BanK  in  the  names  of  different  parties — 

Held — That  there  was  a  clear  ffift  to  each  of  those  named  for 
whom  the  deposit  was  made,  and  such  amounts  did  not  form 
part  of  estate  as  assets  for  distribution.  In  re  Estate  of  Joseph 
Drover      ....  ...         45 

ESTATE  FOR  LIFE.    See  Will. 

EXCLUSIVE  RIGHTS  TO  PUBLIC  WATERS.    See  Cbown. 

EXECUTOR— 

Bill  praying  for  account — Estate  property — Sale  of—Purchase 
by  executor — Collusion  ioith  other  legatees. 

Plaintiff  filed  a  bill  against  the  defendant  executor  praying 
that  an  account  might  be  Iiad  of  estate  propertv,  and  coarging 
defendant  executor  with  fraud  and  collusion  ^-ith  other  legatees 
in  the  realization  of  certain  assets  of  estate.  It  was  admitted 
that  the  defendant  executor  had  employed,  as  did  also  hi« 
daughter,  parties  to  appear  at  the  sale  and  bid  the  property 
up,  and  to  one  of  these  it  was  ultimately  knocked  down,  and 
subsequently  assigned  to  the  defendant 

Held — There  appeared  to  be  nothing  of  a  collusive  or  fraudu- 
lent character  in  toe  sale  or  purchase  to  render  it  void.  CoUins 
V.  Collins  .......      649 

FISHERIES  ACT— 

Fisheries  Act — Construction  of -^Setting  net  moorings — AjmeaL 
Where  a  party,  in  accordance  with  the  provisioni  of  the 
Coast  Fisheries'  Act,  set  his  moorings  and  cod-net,  but  feaiing 
injury  from  ice  took  in  his  net,  leaving  his  moorings,  which 
were  afterwards  carried  away  by  stress  of  weather.  Shortly 
after  other  moorings  were  set  in  the  same  place  by  another 
party.  The  first  party  to  occupy  the  ground  claimed  in  an 
action  against  the  second  party  tnat  he  had  the  right  to  return 
as  he  did  and  reset  the  trap  so  taken  up. 

He/d— That  under  the  case  as  stated  the  first  party  lost  and 
never  after  acquired  his  original  place  as  against  an  intervener. 
Doran  r.  Power  .HO 
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FISHERY  COMMISSION—  Pagk 

Poioers  of-— Construction  of  rules— Setting  cod-traps^  Ldbradw 
— Right  of  action  for  damages  by  reason  of  infringement  of  regth 
lations, 

A  party  set  his  cod-trap  on  the  coast  of  Labrador,  so  near  to 
another's  trap  as  to  lessen  the  catch  of  the  latter.  It  appeared 
that  in  1888  a  law  had  been  passed  abolishing  cod-traps,  but 
in  1889  a  Fisheries'  Commission  was  established  with  nowers 
to  make  rules  for  regulating  the  prosecution  of  the  fisneries. 
One  of  the  rules  permitted  the  use  of  cod  traps,  but  did  not 
define  the  distance  they  were  to  be  set  from  eacli  other,  as  was 
provided  in  the  law  repealed.    In  an  action  for  damages — 

Held^That  as  the  rules  of  the  Fisheries'  Commission  only 
prescribed  the  use  of  cod-tiaps,  there  is  nothing  to  prevent  the 
setting  of  a  cod-trap  near  to  another  so  long  as  it  does  not 
amount  to  a  breach  of  the  common  law.    Mitchell  v.  Bartlett  .       711 

Larceny — Fishermen — Shoremen —  Undivided  Share, 

Three  prisoners  being  in  custody  for  larceny  for  forcibly 
taking  their  undivided  share  of  fish.  The  Judge,  in  discharg- 
ing them. 

Held — That  sharemen  in  the  fishery  had  no  right  to  take 
possession  of  their  assumed  share  of  the  voyage  during  its 
continuance,  or  at  any  time,  till  set  apart  for  them,  and  they 
would  be  liable  criminally  if  by  force  or  stealth  they  took 
their  undivided  share.     Queen  v,  Brovm^  et  al,    .  .  .      239 

Interference  toith  fishery — Force  of  local  usage  in  the  setting  of 
cod-traps — Fishing  ground — Splitting  ground — Forcible  removal 
of  nets  and  craft, 

A  fishing  vessel,  with  master  and  crew,  anchored  and  fishing 
with  nets  set  along  the  coast,  was  boarded  by  the  residents 
near  by,  their  nets  taken  up  and  placed  on  board  their  craft, 
their  anchor  weighed  ;  they  were  informed  they  would  not  be 
allowed  to  fish,  alleging  as  a  reason  that  the  mode  of  fishing 
was  a  violation  of  the  law  laid  down  by  the  people  of  the 
neighbourhood  for  the  government  of  the  fishery.  The  master 
made  sail  and  went  and  fished  beyond  the  limits  In  an  action 
for  damages— 

Held — That  it  is  not  competent  for  the  inhabitants  cf  any 
particular  locality,  or  for  persons  engaged  in  any  particular 
mode  of  fishery,  to  impose  upon  others  what  is  not  the  law  of 
the  land.  Fishermen  may  a^ree  to  regulations  and  give  them 
effect  by  voluntary  submission,  but  they  do  not  bind  those 
who  are  not  a  party  to  them.  All  the  Queen's  subjects  have 
equal  rights  on  the  fishing  grounds,  and  in  their  uses  every- 
where on  the  coast,  and  there  is  no  restriction  upon  them, 
except  the  existing  law  and  the  rights  of  those  actually  oc- 
cupying portions  of  the  fishing  grounds.    Stone  v,  Welland      .        86 
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FISHERIES'  SERVANTS.    See  Insolvknct.  Paoi 

FOREST  FIRES.    See  Master  and  Servant. 

FRAUDULENT  PREFERENCE.    See  Insolvency. 

GIFT- 

Delivery—Monies^Gift  of  monies  by  uord  of  mouth  vWunU 
delivery. 

Monies  (packet8  of  sovereigns^  were  found  in  a  box  of  the 
testator  outside  the  property  he  had  bequeathed  under  his  will 
to  certain  of  his  children.  These  monies  were  claimed  by  the 
wife  of  one  of  testator's  sons  as  hers,  and  as  trustee  for  certain 
of  her  children,  and  that  it  was  a  gift  inter  vivos.  One  of  the 
next  of  kin  disnuted  this  position,  and  claimed  the  money 
should  be  regarded  as  belonging  to  the  general  estate  of  the 
testator.  The  evidence  in  support  of  the  son's  wife  and  her 
children  for  the  position  set  up  was  that  the  testator  had  said, 
pointinc  to  the  packets  of  money,  before  he  died,  "  It  is  all  for 
you  and:  the  children."  There  were  other  facts  adduced  point- 
ing to  the  same  intention. 

Held — That  there  was  not  the  clear  and  unequivocal  terms 
of  present  donation,  accompanied  by  a  change  of  ownership, 
which  is  essential  to  constitute  a  binding  and  concluded  gift 
inter  vivos.  The  evidence  only  supported  an  unfulfilled  inten- 
tion of  testator,  which  could  not  be  allowed  to  take  the  place 
of  a  formal  will  or  effectuate  the  gift.    In  re  Jas.  Fitzgerald     .      714 

Inter  vivos^Setting  aside. 

The  defendant,  with  whom  a  servant  (his8i^tel•-in-law)  lived 
for  a  great  number  of  years,  deposited  without  her  knowledge 
in  a  savings'  bank  in  her  name  a  sum  of  money,  receiving  a 
bank-book  in  her  name.  The  book  was  delivered  to  the  ser- 
vant on  the  day  of  deposit,  and  retained  by  her  for  three  yeans 
though  nothing  was  drawn  on  it.  At  the  end  of  that  time  she 
gave  it  back  to  defendant  for  safe  keeping,  and  was  retained  by 
him  until  her  decease,  which  happened  some  short  time  after. 
It  was  contended  that  the  giving  back  of  the  book  revested 
the  money  in  the  donor.  On  petition  of  trustee  for  direction 
of  court — 

Held — That  there  was  a  good  gift  inta'  vivos.  Tliat  defen- 
dant exercised  acts  of  ownership  over  the  gift ;  that  there  wa.« 
n  clear  intention  expressed  by  donor  to  give,  and  an  actual 
handing  over  of  the  indicia  of  the  property  and  a  parting  with 
the  fund,  and  no  restoration  in  the  donor.     Moore  v.  Power      .      466 

GUARANTEE— 

Property  mortgaged  to  secure  amount  guaranteed — Insolvency  of 
mortgagor — Right  of  mortgagee  as  against  insolvents  trustees. 

Where  the  plaintiffs  had  gone  security  lo  a  bank  for  an  ad- 
vance to  be  made  lu  a  third  party,  taking  as  security  under  a 
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mortga^  for  "  three  years,  or  so  longas  credit  should  be  con- 
tinued m  force/'  certain  properties.  The  mortfi;agor  beconiinff 
insolvent  the  trustee  claimed  that  the  mortgage  was  ineffectual, 
and  that  it  only  contained  an  interest  for  three  years,  beyond 
which  the  credit  had  gone. 

Held — It  was  not  intended  that  security  should  expire  within 
three  yeai-s,  but  that  it  should  continue  until  the  guarantee 
was  redeemed  and  terminated.  The  woi-ds  "continue  in  force" 
must  be  held  to  mean  so  long  as  the  plaintiffs  are  liable  on 
their  guarantee.     Harvey  v.  Hunt  ....      680 

GUARDIAN.    &«  Infant. 

HOLOGRAPH.    See  Will. 

HIGHWAY.    See  Municipal  Act. 

HUSBAND  AND  WIFE.     See  Insolvbncy. 

INDICTMENT.    See  Practice. 

INFANT— 

Guardian,  removal  of— Welfare  of  infant. 

On  an  application  for  a  habeas  corpus  directed  to  the  quasi 
guardian  of  an  infant  to  deliver  up  same  to  the  father ;  it  ap- 
peared that  the  infant  was  born  in  1884.  The  mother  of  the 
child,  who  had  died  shortly  after  its  biith,  liad,  in  a  letter  ad- 
dressed to  the  father,  confided  the  child  to  the  care  of  her  aunt, 
the  present  quasi  guardian.  The  father  appealed  to  have 
assented  to  this,  and  the  child  continue<l  witn  the  guardian 
and  was  maintained  and  educated  by  her.  The  child  was  re- 
moved from  Scotland,  where  the  father  resided,  to  Newfound- 
land, where  the  guardian  had  established  her  permanent  home. 
It  was  admitted  the  Hither  had  contributed  somewhat  to  the 
maintenance  of  the  infant.  The  treatment  of  the  child  by  the 
guardian  was  not  questioned— she  v.as  a  person  of  means,  and 
8pared  no  expense  on  the  education  and  care  of  the  infant.  The 
lather  wa.s  a  master  mariner,  and  was  a  great  deal  of  his  time 
at  sea.  He  was  about  to  marry  again.  There  was  danger  that 
the  health  of  the  child  might  be  injured  by  removal. 

Held — Under  all  the  circumstances,  that  it  was  not  in  the 
interest  or  the  welfare,  health  or  happiness  of  the  child  that 
it  be  taken  from  its  ptescnt  custody,  and,  so  as  to  bring  it  under 
the  control  of  the  court,  the  present  custodian  be  appointed 
guardian ;  rule  discharged.    In  re  McGirr  .  .  .      560 

Guardian,  removal  of— Welfare  of  infant — Religious  educaiion. 

On  an  application  for  a  habeas  corpus  directed  to  the  mother 
of  the  child,  a  widow,  for  the  deliverv  of  the  same  to  the  pater- 
nal grandfather,  it  appeared  that  the  infant  was  about  nine 
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years  of  age,  that  preTioua  to  the  death  of  the  father,  and  du- 
ring his  absence,  the  child  had  been  sent  away  by  the  mother 
to  a  i-elative  of  hers,  and  that,  on  the  father's  return,  he  had 
expressed  his  determination  to  regain  possession  of  the  child, 
and,  with  regai-d  to  all  his  children,  that  they  should  be  brought 
up  members  of  the  Church  of  England,  whereas  now  they  are 
being  educated  as  Roman  Catholics. 

Held — That  the  father  has  the  first  and  the  mother  the  second 
title  to  the  guardianship  of  their  children.  The  father  being 
dead  the  rignts  of  the  surviving  mother  are  absolute.  As  re- 
gards the  question  of  religious  education,  the  court  has  no  pre- 
ferences, and  looks  only  to  the  welfare  of  the  child,  aud  holds 
that  the  Protestant  and  Roman  Catholic  faith  are  equally  bene- 
ficial.    Rule  discharged.     In  re  Congdon  .  .       572 

INFLAMMABLE  OILS  ACT— 

Quantity  on  vessels  same  time  —  Confiscation  —  Fine  —  Pe7tal 
statute — Construction  of, 

A  ]>arty  was  convicted  and  fined  for  violation  of  Inflamma- 
ble Oils  Act,  43  Vic,  cap.  17,  "having  on  board  a  ship  stored 
in  harbor  at  same  time  greater  quantity  than  five  casks." 
Under  31  Vic,  cap.  13,  provision  is  made  fir  confiscation  of 
oil  in  addition  to  nne.  Complaint  was  under  31  Vic,  cap.  13. 
Complainant  contended  oil  snould  be  confiscated.  Both  com- 
plainant and  defendant  asked  for  a  case  to  be  stated  for  the 
opinion  of  the  Supreme  Court,  which  was  grante<l.  On  the 
hearing  it  was 

Held— That  it  would  be  stretching  the  princi|>le  of  construc- 
tion in  pari  materia  to  include  a  penal  provision  in  another 
Act,  when  the  Legislature  has  expressly  aeclared  the  penalty. 
An  order  for  confiscation  could  not  be  made  cumulative  the 
fine.     Noseworthy  r.  Boxoring       .....         78 

INJUNCTION.    &>(  Practice  and  Landlord  and  Tenant. 

INSOLVENCY— 

Confirmation  of  Dted  of  (Composition  after  declaration  of  in- 
solvency. 

In  1882  the  insolvent  was  so  declared,  and  a  certificate  and 
final  dischai-ge  granted.  In  1883  a  Deed  of  Comix>sition  was 
entered  into.  On  a  motion  to  confirm  this  deed  and  transfer 
all  property  in  the  hands  of  the  trustee  to  the  insolvent,  the 
court  intimated  that  the  motion  was  unprecedented,  and  it 
would  require  undoubted  proof  of  its  authority  to  make  such 
order.     In  re  Smith  McKay         .....        44 

Intestate  estate — Equitable  mortgage — Preferential  claim — Re- 
gistration. 

It  appeared  that  amongs«t  the  assets  of  the  insolvent  estate 
of  the  intestate  was  a  mortgage,  which  had  been  pledged  in  the 
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nature  of  an  equitable  luoitgage,  fur  a  loan  of  a  less  sum  than 
its  value.  The  only  writing  was  a  receipt  of  the  amonnt  ail- 
vanced,  and  this  niemonindum  was  not  registered.  The  holder 
claimed  the  mortgage  as  security  for  amount  advanced,  and  in- 
terest thereon.  On  a  petition  by  the  trustees  of  the  intesitate 
estate  for  direction  of  tne  court— ^ 

Held — That  the  R<^istry  Act  i^  intended  to  meet  the  case  of 
a  declaration  of  insoh-ency  of  living  debtors,  and  not  estates 
of  deceased  persons,  and  that  the  holder  was  entitled  to  the 
mortgage  as  security  for  his  debt.    In  re  John  Boone  .196 

Fraudulent  preference — "  IVith  a  view  of  giving  an  undu£  pre- 
ference's—Notice of  insolvency  by  payee. 

The  insolvent,  shortly  before  his  insolvency,  had  made  a 
large  payment  to  a  creditor.  The  trustee  of  his  estate  claimed 
to  have  the  money  refunded,  on  the  ground  that  the  payment 
constituted  a  fraudulent  preference  under  the  Insolvency  Act. 

Held — The  iMiyment  did  not  constitute  a  fraudulent  prefer- 
ence :  (a)  As  it  di<l  not  appear  that  the  |>ayment  was  made 
with  a  view  of  preferring  the  payee  over  his  other  creditors  ; 
(b)  The  payee  had  no  notice  ot,  nor  was  he  aware  of  the  insol- 
vency of  the  payor.     Hunt  r.  Heam  .  .  .615 

Husband  and  wife — Monies  lent  for  trade  purposes — Married 
IFoman^s  Property  Act^  188S — Claim  on  trustee  of  insolvent. 

The  wife  of  the  insolvent  was  entitled  to  certain  property  in 
her  own  right,  the  rents  from  which  were  received  by  her  nus- 
band  from  time  to  time,  and,  for  some  years  previous  to  his 
insolvency,  appropriated  to  his  business,  and  with  wife's  know- 
ledge. I'he  wife  claimed  to  rank  as  a  creditor  on  insolvent 
estate  for  monies  so  appropriated,  and  that  the  words  of  the 
"Married  Woman's  Property  Act,  1883,"  do  not  apply,  as  such 
lending  must  be  regarded  as  a  trust  fund.  The  matter  being 
referred  to  the  master,  A.  J.  W.  McNeily,  Q.  C,  reported 
against  the  claim.    On  argument  on  exceptions  to  report — 

Held — When  husband  and  wife  live  together  the  wife  cannot 
charge  the  husband  or  his  estate  as  her  debtor  for  her  separate 
income  which  she  has  permitted  him  to  receive.  Report  up- 
held.    In  re  Richard  Harvey       .....       442 

Insurance  Club  rules — Excejyfions,  nuister^s  report  an — Contri- 
btUion  of  trustee  to  cluh — Preferential  claim. 

One  of  the  rules  of  a  Mutual  Marine  Insurance  Club  pro- 
vided that  "  the  club  would  have  a  lien  on  each  vessel  insured 
for  a  proportion  of  all  losses  for  the  year."  The  insolvent  was 
owner  of  three  vessels,  but  the  trustees  of  his  estate  refused  to 
pay  the  contribution  as  preferential,  but  ofifered  the  ordinary 
dividend.    On  an  ex  parte  hearing— 


xxn  INDEX. 

INSOLVENCY-c(wUtnu«/.  Paob 

Held — That  such  a  lien  or  cliarge  must  fail.  That  it  i«  not 
in  the  nature  of  an  equitable  mortgage.  That  it  is  an  uncer* 
tain  contract,  ambiguous,  and  not  capable  of  being  enforceil. 
To  give  effect  to  such  a  contract  would  be  contrary  to  the 
policy  of  the  Merchants'  Shipping  AcU.  In  re  Thicker,  et  a/, 
ex  parte  Insurance  Club   .  .123 

Pdition  far  —  Property  of  insolvent  previotisly  mortgaged  to 
petitioner —  Title — Mterepresentation. 

The  mortgagor  to  secure  to  his  merchant  payment  of  a  large 
indebtedness  mortgaged  his  property  situate  iu  the  Dominion 
of  Canada,  the  mort^gor  to  remain  in  possession  and  pay  off 
consideration  in  five  years.  The  law  agents  of  the  mort^pigees 
at  Quebec  advised  aft«r  execution  of  mortgage  that  the  title  of 
property  conveyed  was  defective.  The  mortgagees  petitioned 
for  the  mortgagor's  insolvency,  treating  the  mortgage  as  n 
nullity. 

Held — That  opinions  of  counsel  are  wholly  insufficient  to 
sustain  charge  ot  misrepresentation  of  title,  and  do  not  warrant 
mortgagees  in  treating  their  deed  as  a  nullity  and  thus  ena- 
bling them  to  treat  the  mortgagor's  indebtedness  as  one  recov- 
erable in  jvrceseTi^t.     Petition  dismissed.    In  re  James  Fox        .       126 

Receiver  of  voyage — Fishery  servants — Wages— Privileged  cre- 
ditors— hisolverwy  of  employer — Notice  of  hiring. 

It  appeared  that  the  plaintiff  and  others  were  shipped  under 
an  agreement  with  planters  for  the  fishery,  and  in  some  cases 
on  the  premises  of  and  with  the  knowledge  of  the  supplying 
merchant.  In  some  instances  their  names  also  appeared  in  the 
latter's  books  of  accounts.  The  amount  of  fish  "  put  in  "  at  end 
of  season  was  insufficient  to  pay  the  planter's  account  with  his 
merchant.  The  fishery  servants,  notwithstanding  the  insol- 
vency of  the  planter,  cuiim  that  the  merchant,  the  **  receiver  of 
the  voyage,"  was  liable  for  their  wages  in  full.  It  was  con- 
tended by  the  supplier  that  he  was  not  liable  in  that  he  was 
not  aware  or  "  privy  to  the  hirins,"  and  had  not  had  notice  of 
the  claim  for  wages  before  he  had  paid  for  the  fish  turned  in, 
except  to  a  small  extent  On  appeal  from  the  decision  of  the 
magistrate  against  the  receiver  of  the  voyage  it  was 

A«l(i— En^jagement  by  planter,  of  fishery  servants  on  mer* 
chant's  premises  is  evidence  of  privity  and  knowledge  by  mer- 
chant When  hiring  takes  place  elsewhere,  to  constitute  a 
notice  it  must  be  brought  in  some  way  to  knowledge  of  sup- 
plier. On  failure  of  planter,  receiver  of  voyage  is  liable  pro 
rata  to  extent  of  voyage  received  of  shares  and  wages  of  fisher- 
men, to  whose  hiring  he  was  originally  privy— >  and  of  such  whose 
employment  he  had  notice — and  to  the  extent  of  voyage  con- 
current with  such  notice.    Antle  r.  Baine,  Johnston  de  Co.  99 
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Vesting  order — Property  passing  under  assignment  previous  to 
master's  report — Exception  to. 

On  the  hearing  of  the  insolvency  it  appeared  that  a  convey- 
ance had  been  made  by  the  insolvent  of  his  property  to  lii.s 
supplying  merchant,  but  had  not  registered  the  same.  The 
court  ordered  that  such  property  as  had  come  into  the  supply- 
ing merchant's  possession  previous  to  the  vesting  order  should 
pass  to  him.  The  question  as  to  what  property  passed  was  re- 
lerred  to  the  master,  to  whose  report  exception  was  taken, 
principally  on  the  ground  that  the  quantity  of  property  had 
not  vested  in  the  supplying  merchant  as  reported,  prior  to  the 
vesting  order  in  insolvency. 

Held — That  a  perfected  delivery  and  possession  of  all  goods 
accompanied  the  assignment  w^hen  the  supplying  merchant's 
agent  took  charge,  carrying  with  him  a  letter  to  insf:)lvent  to 
tne  effect  "  that  you  will  vest  in  him  all  goods  that  you  may 
have."    In  re  Jabez  Saint  .  .  .  \  .       100 

Banker  and  customer — Moneys  entrusted  for  collection — Trust 
— Right  to  repayment  out  of  estate. 

Where  moneys  are  entrusted  to  a  banker  to  collect  and  pay 
the  same  over  a  trust  is  created,  and  in  the  event  of  the  insol- 
vency of  the  banker  before  the  moneys  have  been  paid  over 
payment  may  be  demanded  out  of  the  estate. 

This  case  was  argued  on  a  summons  taken  out  by  the  trustees 
of  the  Union  Bank,  but  as  all  the  material  facta  are  set  out  in 
the  judgment  it  is  unnecessary  to  do  so  here.  Trustees  Union 
BanJc  V.  Trustees  Commercial  Bank  ....       897 

INSURANCE- 

Contract — Policy  of  Insurance— Insurance  Club — Coiutructimi 
of  rules  of  cluh — Time. 

The  schooner  Frederick  was  insured  in  the  St.  John's  Mutual 
Insurance  Club  from  noon  of  the  first  day  of  April  till  noon  of 
the  fifteenth  day  of  December.  She  was  lost  at  6.30  p.  m.  on 
the  fifteenth  of  December.  Insured  contended  that  as  schooner 
was  prevented  by  stress  of  weather  from  reaching  her  destina- 
tion and  not  from  ordinary  causes,  her  insurance  was  existing 
at  time  of  loss  and  would  so  continue  while  the  voyage  was 
incomplete  according  to  rules  of  club. 

Held — That  the  two  extremes  of  the  time  are  the  termini  of 
the  risk.  The  court  has  no  authority  to  modify  a  contract  as 
regards  hours  any  more  than  as  regards  months  or  years. — 
Murphy  v.  Mutual  Insurance  Chib  ....      439 

Fire — Conditions  to  furnish  proof  of  loss — To  use  care  for  pre- 
servation  of  property — Damage — Wrongful  acts  of  third  parties — 
Cinl  commotion  and  riot^  lose  occasioned  by. 
F 
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Policies  of  insurance  were  effected  on  goods,  portion  of  plain- 
tiff's stock  in  trade,  destroyed  by  fire  on  July  8th,  1892.  The 
defendant  companies  declined  paying  on  the  grounds  that  the 
assured  had  not  complied  with  the  conditions  in  his  policies : 
(1)  To  furnish  proof  of  loss  within  fourteen  days  ;  (2)  To  use 
proper  means  to  preserve  property  insured  ;  and  further  that 
no  loss  was  sustained  under  policies.  It  appeared  that  when 
the  destruction  of  the  property  was  imminent  large  numbers 
of  persons  entered  the  premises  of  plaintiff  and  carried  away 
portions  of  the  goods  insured,  and  also  destroyed  quantities  of 
the  same.  It  also  appeared  that  about  one-fourth  of  the  pro- 
perty on  the  premises  was  uninsured.  In  an  action  for  the 
insurance  the  jury  found  for  the  plaintiff.  Upon  a  motion  on 
behalf  of  the  defendants  to  set  aside  the  veraict,  it  was  con- 
tended, (a)  That  the  company  was  only  liable  for  such  loss  as 
was  the  direct  result  of  tne  fire,  and  not  for  property  stolen, 
abstracted  or  damaged  ;  (b)  That  there  had  not  been  due  care 
by  plaintiff  to  protect  property  from  depredations ;  (c)  That 
there  was  an  aoandonment  of  the  property  by  the  plaintiff 
before  the  fire  reached  it  which  was  not  justifiable  ;  ^)  That 
the'  fire  was  not  the  proximate  cause  of  the  loss  ;  (e)  That  the 
fire  was  caused  by  a  civil  commotion  and  riot,  and  was  an  ex- 
emption from  liaoility  under  a  clause  of  the  policy. 

Held — Any  loss  resulting  from  an  effort  to  put  out  a  fire, 
whether  by  spoiling  goods  or  otherwise,  directly  or  indirectly, 
is  within  the  policy ;  breakage  by  removal,  damage  by  water, 
loss  or  theft,  occasioned  by  exposure,  are  within  the  loss  covered 
by  the  policy. 

Held — From  the  evidence,  the  assured  had  done  all  that  a 
prudent  man  could  do  to  save  his  property,  and  that  there  was 
not  a  mere  remote  apprehension  of  danger,  but  an  immediate 
danger  ;  that  the  property  was  only  abandoned  after  all  hope 
to  save  it  had  been  given  up. 

Held—Th&t  there  was  no  evidence  to  suppoi-t  the  contention 
that  the  assured  had  not  complied  with  the  condition  of  the 
policy  to  furnish  the  defendants  with  a  statement  of  the  parti- 
culars of  his  loss. 

Held — There  was  no  evidence  to  support  the  plea  that  the 
loss  by  plunder  was  occasioned  by  a  civil  commotion  or  riot 
during  tne  happening  of  the  fire.  Verdict  of  the  jury  sus- 
tained.   McPKerson  v.  Guardian  Insurance  Company  .      768 

Fire — Release — How  far  releasor  estopped  by. 

The  plaintiff  was  insured  in  the  defendant  company  ;  the 
property  insured  was  destroyed  by  fire  ;  the  defendant  refused 
payment  on  the  grounds  that  the  plaintiff  had  no  interest  in 
the  property  insured  by  reason  of  certain  insurance  covenants 
contained  in  his  lease.    The  company,  however,  paid  the  plain- 


INDEX.  XXV 

INSOLVENCY— cowhntujrf.  Pagb 

tiff,  in  addition  to  other  insurance  effected  on  stock,  a  payment 
ex  ^Tocia  one-third  of  amount  claimed,  and  took  from  the 
plamtiff  a  i-elease  "  in  full  discharge  of  all  claim."  The  plain- 
tiff contended  that  this  release  was  given  by  him  in  relation  to 
other  insurance.  In  an  action  for  the  insurance  under  the 
policy  less  the  payment  made — 

Held — That  the  evidence  disclosed  the  existence  of  a  sub- 
stantial interest  in  the  premises  by  the  plaintiff  at  the  time  of 
the  loss ; 

HM-  -That  the  plaintiff  was  not  estopped  by  his  release  and 
might  show  the  circumstances  under  which  it  was  given.  The 
release  was  only  evidence  capable  of  being  rebutted  by  other 
testimony.  Estoppels  ought  not  to  be  allowed  unless  plainly 
and  clearly  established.     Gobb  v.  Guardian  Imurance  Company .      805 

INTERFERENCE  WITH  FISHERY.    See  Fisheries  Act, 

INTESTATE  ESTATE.    See  Insolvency. 

INTOXICATING  LIQUORS— 

License  to  sell  intoxicating  liquors  oji  premises — License  Act, 
1875 — Open  after  prohibittd  hours — Appeal. 

The  appellant,  being  licensed  to  sell  by  retail  intoxicating 
liquoi-s  on  his  premises,  was  convicted  of  a  breach  of  a  section 
of  the  "  License  Act,  1875,"  i*egulating  the  closing  of  houses 
licensed  for  the  sale  of  intoxicating  HQuprs.  The  conviction 
was  appealed  from  on  the  grounds  :  (1)  The  premises  were  not 
open  ;  (2)  No  business  done  ;  (3)  No  liquor  delivered  or  con- 
sumed ;  (4)  Premises  being  open  not  sufficient  to  warrant  a 
conviction. 

Held — The  conviction  was  right  The  section  provides  the 
premises  must  be  absolutely  closed  w^ithin  the  prohibited  hours. 
Here  it  was  not  denied  they  were  open,  although  no  business 
was  done  ;  the  door  being  open  the  premises  could  not  be  said 
to  be  absolutely  closed.     Thomas  (/Neil,  in  re  .  .581 

Licensing  Acts — Conviction — Selling  liquor  without  license — 
Act  of  servant  act  of  master. 

Where  the  appellant  was  fined  by  the  magistrate  for  selling 
liquor  without  a  license.  On  appeal,  it  was  contended  for  him, 
(1)  That  the  liquor  was  sold  bv  his  wife  ;  (2)  That  there  was 
no  evidence  that  the  liquor  sold  contained  the  percentage  of 
alcohol  by  law  required  to  bring  it  under  provisions  of  licen- 
sing Act. 

HM — The  act  of  the  wife  is  the  act  of  her  husband  ;  also, 
that  where  it  is  proven  that  rum  was  sold  a  magistrate  may 
assume  it  was  the  well  known  liquor  so  described  ;  and  that  it 
was  over  the  strength  defined  by  the  law.    Burke  v.  White      .      690 
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ISSUE  AND  LAWFUL  ISSUE.    See  Will.  Page 

LIFE  INTEREST.    See  Will. 

LANDLORD  AND  TENANT- 

Lease — Agreement  for  extennon  —  Ejectment  —  Specific  perfor- 
ma  nee — Injunction, 

Where  a  lease  was  about  to  expire  the  tenant  oommunlcated 
with  the  landlord  for  an  extension.  The  landlord,  through  his 
agent,  offered  an  extension  on  certain  temis.  The  plaintiff 
contended  that  he  accepted  in  writing  by  a  note  to  the  agent 
tlie  proposed  terms.  The  proof  of  delivery  of  acceptance  to 
agent  was  unsatisfactory.  Prerious  to  the  expiry  of  the  term, 
and  on  the  assumption  that  his  lease  was  renewed,  the  tenant 
sub-let  portion  of  the  premises  for  a  term,  and  the  agent  of  the 
landlord  tliough  not  anmitting  the  extension,  drew  up  the  lease 
between  the  tenant  and  sub-tenant.  Teim  having  expired,  the 
landlord  sought  to  eject  the  tenant.  The  tenant  set  up  exten- 
sion of  lease  and  claimed  specific  performance. 

Held — That  proof  of  delivery  to  agent  of  tenant's  acceptance 
of  renewal  terms  was  unsatisfactory,  but  in  view  of  the  privity 
of  agent  to  the  sub-letting  by  tenant  there  was  evidence  suffi- 
cient to  establish  that  the  extension  had  been  concluded  be- 
tween the  parties,  and  to  entitle  the  tenant  to  specific  perfor- 
mance.   Duchemin  v.  Des  Barres  ....       522 

Lease — Covenant — Payment  of  rent— Breach — Demand  —  Dis- 
tress— Re-entry — Assignment  by  Lessor — Forfeiture. 

In  an  action  of  ejectment  under  a  lease  containing  a  cove- 
nant to  re-enter,  it  appeared  that  the  tenant  was  iu  arrears  of 
rent  to  a  considerable  amount,  for  which  repeate<l  demands  had 
been  made,  and  that  there  was  not  sufficient  property  on  the 
premises  to  distrain.  The  defence  set  up  was  insufficiency  of 
notice  and  demand,  and  that  no  distraint  had  been  made. 

Held — That  the  lessor  is  not  bound  to  make  a  formal  de- 
mand, but  merely  an  effectual  demand  ;  that  proof  of  insuffi- 
ciency of  distress  removes  the  obligation  to  distrain.  Protrse 
V.  Frendergast       .......      205 

LecLse — Destruction  of  property  on  land  leased^  by  fire — Surren- 
der of  lease  by  note  in  rcriting — Local  usages  as  to  right  of  sur- 
render of  lease. 

The  defendant  was  the  assignee  and  occupier  of  certain  lands 
with  buildings  thereon,  situate  in  the  town  of  St.  John's.  The 
buildings  were  destroyed  in  July  fire,  1892.  The  defendant 
in  writing,  within  tliirteen  days  after  the  happening  of  the 
fire,  surrendered  the  premises  to  the  plaintiff.  Notwithstand- 
ing the  surrender,  the  plaintiff  sued  for  half  year's  rent.  The 
defendant  relied  on  his  right  to  surrender  though  no  covenant 
was  in  the  lease  pruMding  for  such  surrender. 
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Held — Under  tlie  English  law  the  defendant  would  be  bound 
to  pay  rent  (witliout  any  exception  in  case  of  fire)  though  the 
premises  were  burnt ;  but  there  is  a  local  usage  or  e^^tablished 
custom  in  Newfoundland  which  gives  the  rijght  to  surrender 
the  premises  as  he  did,  and  he  is  leleased  from  all  obligation 
to  pay  rent.     Kitchen  v.  Feneloji  ....       740 

Ijease — CovenantSj  title  and  quiet  enjoyment — Breach — Measure 
of  damages. 

The  plaintiff,  being  in  possession  as  tenant  of  the  lessee  for 
liis  unexpired  term,  entered  into  an  agreement  with  the  lessor 
for  a  new  term  of  the  premises.  The  lessor  covenants  that  he 
had  authority  to  demise,  and  covenanted  for  quiet  enjoyment. 
The  defendant  lessor  failed  to  put  the  plaintiff  in  possession. 
It  appeared  the  rent  paid  by  the  plaintiff  to  the  lessee  was  ex- 
cessive, and  that  which  he  was  to  pay  under  the  new  lease, 
though  much  less,  was  only  the  value  of  the  proi>erty. 

Held — The  action  was  not  of  a  meritorious  character  in  that 
both  parties  had  been  speculating  as  to  the  probability  of  the 
lessee  losing  the  property,  and  thus  perfecting  a  lease  of  mutual 
advantage.  Having  regard  t-o  the  relations  of  the  parties  only 
nominal  damages  would  be  adjudged.     Davidson  \\  Des  Barres.      672 

Lease— Construction — JFay— Appurtenances— Common  right  of 
way. 

Where  the  defendant  leased  a  "shop  aud  premises"  to  the 
plaintiff,  having  two  doors  abutting  on  two  different  street^, 
the  defendant  claimed  a  common  right  of  way  to  and  from  the 
said  premises  through  a  thinl  door  which  specially  led  to  a 
dwelling  house,  portion  of  the  same  premises  and  occupied  by 
another  tenant  of  the  defendant.  The  lease  was  silent  on  what 
tlie  appurtenances  to  the  shop  and  premises  were.  The  defen- 
dant refused  plaintiff  the  right  to  use  the  said  door.  In  an 
action  of  replevin,  the  defendant  having  distrained  for  her 
rent, 

i/trW— That  the  third  iloor  or  passiige  was  appurtenant  to 
the  dwelling  house  only  and  net  to  the  "shop  and  premises." 
A  way  not  strictly  appurtenant  will  not  pass  under  the  words 
"  all  that  shop  and  premises,"  unless  it  can  be  concluded  that 
the  parties  intended  to  use  those  words  in  a  sense  more  inclu- 
sive tlian  their  ordinary  lej;al  signification.    Keough  v.  Thorbum      662 

Covenant  for  reneiml  where  there  is  a  condition  precedent — 
Holding  over — Increased  rent. 

A  lease  of  a  house  was  granted  in  1847  for  a  term  of  forty 
years.  In  1859  an  extension  of  ten  years  was  granted,  in  con- 
siileration  of  the  lessee  erecting  substantial  stores  in  the  rear 
of  house  lea.sed.  At  the  end  of  the  forty  years  the  lessor  gave 
notice  of  an  increased  rent,  regarding  the  lease  then  as  termi- 
nated on  the  grounds  that  the  stores  had  not  been  erected. 
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Held — That  the  performance  of  the  covenant  to  build  was  a 
condition  precedent  to  tlie  lessees  having  a  renewal.  The  cove- 
nant was  not  a  demise  tn  presenti.  Having  had  notice  of  the 
increased  rent  the  lessee  must  be  held  to  have  acquiesced  with 
the  new  proposal  and  was  bound  to  pay  the  increased  rent — 
Flood  V,  Chancey  ......       404 

LAPSED  LEGACY.    See  Will. 

LEASE.    See  Landlord  and  Tenant. 

LEGISLATURE  OF  NEWFOUNDLAND— 

Territorial  dominion — Seizure  of  foreign  ships — Forfeiture — 
Jurisdiction  of  magistrate. 

The  defendants  (foreign  fishermen)  were  proceeded  gainst 
before  a  magistrate  for  violation  of  the  "  Newfoundlana  Bait 
Act,  50  Vic,  cap.  1,"  viz.,  purcliasing  bait  fishes  for  exportation 
and  bait  purposes  without  having  taken  out  a  license  provided 
for  in  said  act.  The  magistrate  convicted  the  defendants,  fine<l 
them  and  declared  their  vessels  confiscate<l  and  forfeited.  Tlie 
defendants  appealed  on  the  grounds,  (1)  That  the  vessels  were 
outside  of  the  three-mile  limit  when  seized,  and  there  was  no 
power  to  seize  outside  the  territorial  waters  :  (2)  No  exporta- 
tion ;  (3)  No  power  to  board  a  ship  umler  act ;  (4)  No  power 
in  magistrate  to  confiscate  vessels ;  (5)  That  the  authority  of 
our  laws  ended  at  low  water  mark.  The  Supreme  Court  sus- 
tained the  decision  of  the  magistrate,  except  on  the  question  of 
the  confiscation  of  the  vessel,  which  was  over-ruled,  and 

HM—{\)  That  the  territorial  juristliction  extends  to  thiee 
miles  outside  a  line  drawn  fmm  headland  to  headland,  and 
that  the  acts  of  the  Newfoundland  legislature  have  full  effect 
in  that  territory  ;  (2)  That  the  terms  and  language  of  the  act 
contains  no  authority  to  confiscate  vessels  or  property  ;  (3)  That 
the  indispensable  conditions  requisite  to  support  a  forfeiture  are 
absent  from  the  act ;  (4)  When  no  procedure  is  pointed  out  for 
the  recovery  of  penalties  the  proceeding  must  be  by  action  in 
the  Supreme  Court.     Qxuen  v.  Delepine  .  .        "    .  .      378 

LICENSE.    See  Intoxicating  Liquors. 

LOBSTER  FISHERY.    See  Master  and  Servants  Act. 

MANDAMUS.    See  Practice. 

MANSLAUGHTER.    See  Practice. 

MARRIED  WOMAN'S  PROPERTY  ACT.    See  Insolvency. 

MASTER  AND  SERVANT— 

Contract — Parol  agreement  for  commission  outside  xcages — Ccm- 
struction  of. 

The  defendant  entered  into  an  agreement  with  the  plaintiff, 
who  had  previously  served  him  as  an  apprentice,  at  a  certain 
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wage  per  day  and  an  additional  bonus  in  the  ehape  of  a  com- 
mission on  goods  sold,  to  serve  him  as  foreman  in  nis  business 
as  an  upholsterer.  He  served  him  for  one  year  and  then  claimed 
his  commission,  contending  he  was  entitled  to  five  per  cent,  as 
per  agreement  on  the  gross  proceeds  of  the  business.  This  the 
defendant  denied,  and  claimed  the  agreement  for  commission 
was  only  to  attach  to  the  net  profits  ot  the  business.  The  agree- 
ment was  entirely  parol  and  there  was  no  witness.  In  an 
action  for  the  amount  of  the  commission — 

Held — That  in  the  absence  of  any  corroborative  evidence  on 
either  side,  the  conclusion  was  in  favor  of  the  defendant,  as 
the  wages  paid  the  plaintiff^,  added  to  the  commission  which 
the  detendant  admitted  was  due,  would  form  a  salary  in  keep- 
ing with  the  position  of  plaintiff  and  the  wage  earned  by  those 
in  similar  positions.     Ireland  v.  Daymond  .  .  .       757 

Contract — Breach — Dismissal-  -Notice — Damages, 

A  party  residing  in  Scotland  had  come  to  Newfoundland 
under  an  agreement  Avith  the  Newfoundland  Government  for 
five  yeai-s,  terminable  at  the  end  of  the  first  year  by  either 
party  giving  to  the  other  a  three  months'  notice.  At*  the  end 
of  the  first  year  a  notice  was  given  by  the  Government  termi- 
nating the  agreement.     In  an  action  for  wrongful  dismissal. 

Held — That  to  effectually  terminate  agreement  at  the  end  of 
the  first  year,  the  notice  should  have  preceded  that  time,  and 
damages  were  given  accordingly.     Scott  v.  Government  of  Nfld.      231 

Contract — Breach — Dismissal — Damages. 

The  defendants,  lobster  packers,  engaged  the  services  of  the 
nlaintiff  in  the  month  of  June  as  superintendent  of  one  of  their 
lobster  factories,  giving  him  control  of  the  factory  and  fisher- 
men. In  Juiy  he  was  dismissed  by  a  note  from  one  of  tne  de- 
fendants on  the  grounds,  amongst  others,  of  his  refusal  to  cease 
"  taking  account  of  lobsters  "  where  a  man  had  been  appointed 
by  defendants  to  do  this  special  work,  under  the  plaintiff".  In 
an  action  for  wrongful  dismissal,  in  which  the  refusal  to  obey 
the  orders  referred  to  was  not  denied. 

Held — That  the  refusal  was  justified,  in  that  the  servant  was 
superintendent  of  the  factory  and  fishermen,  that  in  the  suc- 
cessful carrying  out  of  his  duties,  his  own  business  reputation 
was  at  stake,  and  any  interference  with  him  was  a  breach  of 
agreement  by  the  defendants.     Cook  v.  Stahh  and  Roche  .      240 

Malicioualy  instigating  ma^er  to  discharge  servant — Right  of 
action — Special  damages — Appeal, 

Where  a  hired  shareman  was  engaged  to  proceed  to  Labrador 
with  a  dealer  and  freighter  of  the  defendant,  the  latter  refused 
to  allow  his  master  to  take  him  in  the  vessel.  No  reason  was 
assigned  for  refusal.    The  plaintiff  was  prevented  from  conti* 
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nuing  in  the  service.  In  an  action  for  damages  against  the 
defendant,  in  supporting  the  judgment  of  the  magistrate  on 
appeal,  the  oourt 

Held— Th&t  the  procurement  of  loss  or  damage  to  another  by 
instigating  masters  to  discharge  their  servants  is  actionable. 
That  there  is  no  distinction  between  the  principle,  of  instiga- 
ting a  master  to  discharge  his  servant  and  that  of  instigating  a 
servant  to  leave  his  master.  Appeal  dismissed.  Russell  v. 
Mercer      ........       307 

Contract — Breach — Minor — Covenant  not  to  marry — Dismissal 
Damages. 

The  plaintiff,  an  infant,  had  come  from  Jersey  to  Newfound- 
land under  articles  of  indenture,  a  covenant  of  which  prevented 
his  marrying.  He  was  dismissed  by  his  employer  for  breach 
of  the  above  covenant.     In  an  action  for  wrongful  dismissal — 

Held — That  the  covenant  was  an  independent  one,  and  its' 
breach  did  not  dissolve  the  articles  of  indenture,  and  that  hU 
employers  were  bound  to  take  him  back.  Tlie  measure  of  da- 
mages would  be  the  time  he  was  out  of  service.  McKay  r. 
Renouf,  CUmmt  db  Co.      ,  229 

Damage  to  house  and  crops — Setting  fire  to  forest — Act  of  de- 
fendant's servant. 

Where  the  defendants  had  ^one  into  the  country  and  had 
left  a  boy  to  make  in  a  fire,  directing  him  to  light  the  same. 
The  boy,  exercising  his  judgment,  had  kindled  tnc  fire  in  the 
woods,  and  not  on  the  road  as  directed.  The  fire  almost  im- 
mediately caught  the  woods  and  ultimately  spread  to  the  plain- 
tiffs house  and  crops,  which  it  destroyecl.  In  an  action  foi 
damages  it  was  contended  there  was  no  liability  in  that  there 
was  no  proof  of  negligence,  and  that  the  act  was  the  act  of  the 
servant,  not  within  the  scope  of  his  authority. 

j{eld — That  the  defendants  were  responsible  for  the  act  of 
their  servant,  the  lighting  of  the  fire  being  within  the  scope  of 
his  authority,  the  manner  of  doing  it  was  not  to  afiect  the 
rights  of  the  plaintiff.  The  fact  of  the  woods  catching  on  fire 
was  a  presumption  of  negligence.    Percy  r.  Butler  and  JerrUt  .      237 

Sealing  agreement — Shareman — Partnership — ParLicipation  of 
crew  in  proceeds  of  seals  take^i  07i  Sunday,  in  the  capture  of  whidi 
they  refused  to  join. 

Sealers  contracted  to  serve  the  owners  of  a  sealing  $hip  as 
their  crew,  and  for  remuneration  were  to  receive  one-third  of 
the  catch.  Thiity-five  of  their  number  declined  to  obey  the 
orders  of  the  captain  **  to  kill  seals  on  Sundays."  A  conside- 
rable quantity  of  seals  were  taken  on  these  days.  The  owner 
of  the  ship  refused  any  part  of  the  proceeds  of  the  seals  taken 
on  Sunday  to  those  who  did  not  participate  in  the  capture  of 


tNDEX.  xxxt 

MASTER  AND  SERVANT— cow^tnwerf.  Page 

the  same,  but  allowed  a  sum  as  laboi  for  tlie  «)towiiic  of  the 
same  en  the  following  days.  In  an  action  those  of  the  crew 
who  had  declined  to  work  claimed  to  share  in  the  voyage 
equally  with  the  crew  who  had  worked  on  Sunday. 

Held — The  crew  were  only  entitled  to  share  in  the  proceeds 
of  the  seals  in  the  capture  of  which  they  had  participated. — 
There  is  no  law  whicn  relieves  sealers  from  going  on  the  ice 
because  of  the  sanctity  of  the  Sabbath,  or  justifies  their  refusal 
when  80  ordered.     RicJiards  v.  Job,  Brothers  d;  Co.  .      642 

MASTERS'  AND  SERVANTS'  ACT— 

Certiorari — Habeas  Corpus  —  Master  and  servant — Abajidon- 
memJt  of  fishery — Master f^  and  f^rvants*  Act — Application  to  lob- 
ster fiihery. 

Fishermen  under  an  agreement  to  fish  from  their  homes,  in 
their  own  boats,  for  lobsters  during  the  fishing  season,  took  up 
their  lobster  traps  in  the  middle  of  the  season  and  refused 
without  sufficient  cause  to  furtlier  prosecute  the  fishery.  On  a 
complaint  the  magistrate,  under  the  "  Masters'  and  Servants' 
Act/'  sentenced  the  defendants  to  imprisonment.  On  an  appli- 
cation for  a  certiorari  and  rule  for  a  habeas  corpxts — 

Held — That  the  statute  contemplated  no  such  relationship  as 
that  created  by  defendants'  agreement ;  and  only  such  as  in- 
volve the  immediate  personal  control  of  employer  and  tlie  per- 
sonal service  and  subjection  of  employee.  The  agreement  is 
simply  a  contract,  and  does  not  constitute:  the  relation  of  mas- 
ter and  servant. 

Held — That  under  the  "  Masters'  and  Servants'  Act,"  where 
the  servant  commits  a  breach  of  his  agreement  and  is  brought 
befoi'e  the  court  and  is  prepared  to  go  back  to  his  service,  he  is 
relieved  from  the  penal  consequences  of  imprisonment.  Ex 
parte  Costigan  v.  Murphy  .  .  .  .  .414 

MECHANICS'  LIEN  ACT- 

Construction  of— Notice  by  workmen  to  owners  of  property  of 
non-payment  of  icages  by  contractor — Proceedings  " in  rern^'  and 
"  in  personam.'^ 

A  contractor  agreed  to  build  a  premises  for  the  defendants, 
the  contractor  to  pay  all  wages  for  laboi.  The  contractor  be- 
came insolvent  after  having  obtained  fi-oni  the  defendants  the 
full  amount  of  his  contract  price.  The  defendants  had  to  pay 
to  another  party  an  additional  sum  to  complete  premises.  The 
plaintiff  was  employed  on  the  work  by  the  contractor,  and 
when  the  latter  oecame  insolvent  was  owed  a  portion  of  his 
wages  ;  no  written  notice  under  the  Mechanics'  Lien  Act  was 
given  the  defendants  by  the  plaintiff,  though  the  former  were 
told  that  moneys  were  weekly  due  them  by  the  contractor.  In 
an  action  by  plaintiff  against  the  defendants  judgment  was 
G 
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given  ill  liis  favor.  The  defendants  appealed,  and  claimed  that 
they  couhl  only  be  liable,  if  liable  at  all,  ior  a  proportionate 
Mmre  of  the  sum  they  were  entitled  to  retain  under  the  Act ; 
they  also  relied  on  the  want  of  notice  and  the  absence  of  juris- 
diction in  the  court  below. 

Held — That  the  judgment  of  the  court  below  could  not  be 
confirmed.  The  action  wa8  by  summons  in  personam  against 
the  owner,  which  the  Act  does  not  authorize.  The  whole  scope 
of  the  Act  has  reference  to  proceedings  in  rem,  which  the  term 
lien  implies.     Lynch  r.  Trainer  .....       744 

MERCHANTS'  SHIPPING  ACT.    S^:c  Shipping. 

MISTAKE.     See  Practice. 

MORTGAGE— 

Policy  of  Insurance— A ssiynment  of  under  deed  of  mortgage- 
Rights  of  attaching  creditor — Mortgage  not  being  registered. 

Where  property  of  mortgagor  was  insured  and  policy  hehl 
by,  though  not  formally  assigned  to  mortgagee,  property  being 
destroyed  by  tire,  the  insurance  was  attached  in  the  hands  of 
the  company  by  a  creilitor  of  the  mortgagor.  The  mortgage, 
previous  to  the  destruction  of  the  property,  was  not  registered, 
nor  had  the  company  notice  of  the  assignment  of  the  policy. 
On  a  case  submitted  for  the  oj)inion  of  the  court,— 

Held — That  the  l>enefitof  the  policy  pas>ed  to  the  mortffiigee. 
The  attachment  in  no  way  affects  his  rights.  Kenny  v.  nvtch- 
ings ;  Mcpherson  V.  Queen  Insurance  Company    .  .  .84 

Pow^  of  sale— Proviso  that  poxccr  icas  not  to  be  exercised  with- 
out notice  aiul  default — Assigjinunt  of  mortgage  to  third  party — 
Redemption  by  mortgagor  after  foreclosure  and  sale, 

A  mortgage  deed  contained  a  covenant  to  pay  at  the  expira- 
tion of  three,  five  or  seven  years,  and  a  power  of  sale  in  the 
usual  form,  with  a  proviso  that  the  power  should  not  be  exer- 
cised till  two  months'  notice  in  writmg  had  been  given.  The 
mortgagor  made  default  in  the  payment  of  the  principal  and 
interest.  The  mortgagee  gave  tne  notice  under  the  mortgage, 
and  subsec^uently  sold  the  premises  to  a  purchaser.  The  pro- 
perty, though  offered  at  public  auction,  was  disposed  of  at 
private  sale  and  below  its  value,— 

Held  -In  an  action  by  the  mortgagor  to  set  aside  sale,  that 
the  notice  of  default  having  been  given  before  default  was 
made,  could  not  be  made  to  operate  for  the  exercise  of  the 
power.  The  agreement  as  to  sale  was  to  be  by  public  auction, 
whereas  the  purchase  was  niade  by  private  sale.  The  pur- 
chaser was  bound  to  see  the  terras  of  the  sale  fell  within  the 
limits  of  the  power.  Sale  set  aside  and  mortgagor  allowed  to 
redeem.     Parsons  r.  Ryan  .....      655 
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Mortgage  of  stock-covenant  substitution  for  and  addition  to — 
Supplying  rejiewals  of  stock  in  ignorance  of  mortgage — How  far 
mortgagor  is  agent  of  mortgagees. 

Goods  were  supplied  to  a  party  engaged  in  general  commerce, 
and  went  in  addition  to  and  substitution  of  stock  previously 
mortpiged.  Goods  were  sold  in  ignorance  of  the  mortgage, 
which  was  registered.  Mortgagor  became  bankrupt.  In  an 
action  by  the  seller  of  the  goods  acainst  the  mortgagees,  on  the 
ground  that  the  goods  were  furnished  to  the  mortgagor  as  agent 
of  mortgagees, — 

Held— Thsit  the  mortgagees  were  not  liable  under  the  mort- 
gage ;  nor  was  the  mortgagor  their  agent,  no  such  relationship 
having  been  disclosed  at  the  time  of  the  making  of  the  pur- 
chases. The  mortgagor  was  only  the  agent  of  the  mortgagees 
for  the  purposes  of  the  mortjjage,  and  had  no  power  to  pledge 
their  credit.     Browning  v.  PittSj  et  al      .  .  .  .73 

MUNICIPAL  ACT,  1888— 

Construction  of —  Laying  down  pavement  —  Jurisdiction  of 
magistrate  —Appeal, 

On  a  complaint  by  the  chairman  of  the  St.  John's  Municipal 
Council  agamst  the  defendant  for  not  laying  a  side  walk,  the 
magistrate  held  he  had  no  jurisdiction  to  try  complaint. 

Held— On  appeal,  that  under  section  28,  cap.  80,  con.  stat., 
the  magistrate  has  jurisdiction  to  try  complaints  for  the  non- 
feasances under  section  15.     Poxcer  v.  Hunt        .  .  .       584 

Municipal  autJiority — Control  of  side- walk — Power  to  modify 
material  ^ised  in  same — Action  for  cost  of  hying  down  side-walk. 

Under  the  municipal  law  the  "  proprietor"  of  each  house  was 
liable  to  lay  down  a  side-walk  of  stone  or  plank  in  front  of 
same.  The  defendant  not  having  complied  with  the  law,  llie 
Council  laid  down  a  block  pavement.  The  defendant  con- 
tended that  his  tenant  was  liable  under  his  lease  and  under 
the  law,  and  that  the  law  does  not  call  for  a  block  pavement, 
and  that  the  Council  has  no  remedy  in  the  present  action. 

Held — That  the  defendant  is  the  "proprietor^'  within  the 
meaning  of  the  law,  and  was  liable  ;  that  it  is  within  the  pro- 
vince of  the  Council  to  modify  ancl  alter  the  material  to  be 
used  in  the  construction  of  a  side-walk.  The  Council  has  no 
power  to  lay  down  a  side  walk  and  sue  for  cost  of  same.  The 
remedy  is  by  indictment  for  non-repair  or  action  for  the 
penalty.     Municipal  Council  r.  Stabb      ....       486 

Highway — Negligence— St.  John's  Municipal  Council— Duties 
of— Bridges— Repair  of^ Non-repair— Non-feasance  —  Injury  to 
person— Death  resulting  from— Liability  for— Contributory  neg- 
ligence. 
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The  St.  John's  Municipal  Council,  established  under  51  Vic., 
cap.  5,  and  having  thereunder  the  control  and  management  of 
roads,  highways,  &c.,  in  relation  to  the  making  and  repairing 
of  the  same  within  the  municipal  limits,  neglected  to  repair  a 
bridge,  the  rail  of  which  had  broken  away,  in  consequence  of 
whicn  a  youth,  whilst  playing  with  companions,  fell  over  into 
the  river  and  sustained  injuries  which  resulted  in  death.  In 
an  action  under  a  local  act,  which  is  a  transcript  of  Lord  Camp- 
belFs  act,  by  the  administrator  of  deceased  claiming  damages 
against  the  municipality  for  (a)  neglect  in  repairing  the  bridse, 
and  (b)  leaving  the  same  in  an  unsound  and  dangerous  condi- 
tion. The  judge  before  whom  the  case  was  tried  left  to  the 
jury  the  issues,  who  returned  a  verdict  for  the  plaintiff.  On  a 
motion  that  verdict  be  entered  for  defendants  on  the  ground, 
(1)  contributory  nedigence  ;  (2)  not  bound  to  repair  ;  f3)  the 
bridge  outside  jurisdiction  ;  (4)  no  appropriation  of  funds  : 

Held — Whoever  undertakes  the  performance  of  duties  by  the 
assumption  of  office  is  liable  for  n^lij^nt  discharge  of  same. 
The  accident  occurred  within  the  jurisdiction  of  defendants, 
and  if  it  had  not  been  clearly  establiahed  as  it  was  that  the 
deceased  met  his  death  by  his  own  negligence,  the  liability 
of  the  defendants  would  be  sustained.  CarUton  v.  Municipal 
Council     ........      509 

NEW  TRIAL.    See  Practice. 

PARTNERSHIP— 

Death  of  partner — Share  of  deeased  partner^  koK  astfriaintd— 
Fiduciary  relation — Bill  for  an  accottnt — Parties —StattUe  limi- 
tation. 

Under  a  deed  of  partnership  for  general  business,  it  was  pro- 
vided that  at  the  end  of  each  year  an  account  should  be  made 
and  signed  which  should  be  binding  on  all  parties.  In  the 
event  of  death  co-partnership  to  be  continued  by  survivoi-s  till 
end  of  current  year  of  such  decease,  and  within  one  year  from 
decease  balance  due  deceased  party  is  to  be  paid  to  his  repre- 
sentative. Last  statement  signed  to  be  taken  by  all  as  value 
of  assets.  One  of  the  co-partners  died.  The  administratrix  of 
the  deceased  partner  filed  a  bill  for  an  account,  but  the  other 
partners  refused  fairly  to  account :  (1)  As  to  the  private  estate 
of  the  deceased  partner,  which  was  debited  with  the  purchase 
money  of  certain  properties  which,  in  the  last  account  signed 
(in  lifefimc  of  deceased),  had  been  placeil  amongst  partner- 
ship assets  ;  (2)  That  there  was  a  framluleut  disposition  of  part- 
nership assets  to  the  loss  of  estate  of  deceased.  It  appeared 
from  tlie  books  of  the  parlnersliip  that  the  property  in  the  fii-st 
item  was  charged  in  to  the  partnership  in  the  handwriting  of 
deceased,  and  that  the  property  said  to  oe  fraudulently  disposed 
of  was  sold  at  public  auction  for  and  on  account  of  estate  partly 
purchased  by  one  ol  the  surviving  partners. 
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Held— {Pin^nty  J.,  differing)— That  the  signed  admission, 
the  terms  of  the  co-partnership,  and  the  full  knowledge  by  all 
the  parties  of  the  circnrastances  was  sufficient  to  justify  the 
debiting  of  the  partnership  account  with  the  purchase  money 
sought  to  be  charged  to  estate  of  deceased  partner. 

Respecting  the  chaise  of  fraudulent  disposition  of  partner- 
ship 1 


Held — (1^  There  was  no  fiduciary  relation  between  surviving 
partners  and  representatives  of  deceased  partnei-s— there  are 
le^l  obligations  binding  on  both  ;  (2)  Statute  limitations  ap- 
plies as  between  any  other  persons  ;  (3)  The  right  of  a  surviving 
partner  to  the  partnership  assets  is  absolute — that  of  tlie  repre- 
sentatives of  a  deceased  partner— to  an  account ;  (4)  One  part- 
ner may  lawfully  purchase  the  share  of  a  deceased  partner  ; 
(5)  There  was  nothing  in  the  conduct  of  the  surviving  partners 
or  auctioneer  to  warrant  the  imputation  of  fraud  or  collusion. 
Browning  v.  Browning      .  .  .  .  .161 

Parol  agreermnt  —  Breach  —  Statute  of  Frauds  —  Part  perfor- 
mance—Statute of  Limitations. 

It  appeared  that  in  the  year  1676  the  plaintiff,  being  a  mine- 
ral prospector,  entered  into  a  parol  agreement  with  defendants 
that  in  consideration  of  his  and  defendant  (Henderson)  impart- 
ing to  the  defendant  (Cleary)  certain  information  relative  to 
mining  locations,  the  latter  was  to  take  out,  at  his  own  expense, 
licenses  for  the  same,  and  the  three  were  then  to  be  conjointly 
interested  to  the  extent  of  one-third  each  ;  that  applications 
for  licenses  for  sai<l  lands  were  made  in  said  year  by  the  said 
Cleary,  and  in  1878  refused  by  the  Governor  in  Council.  Of 
this  decision  the  plaintiff  and  Henderson  were  informed. 
Nothing  appears  to  have  afterwards  transpired  relative  to  the 
said  agreement.  In  1878  Cleary,  on  his  own  account  and  in 
his  own  name,  applied  for  and  was  f^rantcd  in  1881,  a  license 
lor  one  of  the  locations  applied  for  in  1876.  This  property 
was  sold  by  Cleary  for  $13,000,  and  a  suit  taken  by  the  plain- 
tiff for  a  decree  for  specific  performance.  The  defendant 
(Cleary)  deniefl  the  agreement^  and  pleaded  the  Statute  of 
Frauds,  i.  e.,  no  agreement  in  writing,  and  the  Statute  of  Limi- 
tations. 

//«/(/— (Pi nsent,  J.,  differing) — That  the  parties  were  dis- 
tinctly at  issue  as  to  what  the  contract  was,  and  the  object  of 
the  Statute  of  Frauds  was  to  prevent  parol  evidence  being  gone 
into  to  elucidate  that  which  the  parties  had  failed  to  make  dis- 
tinct by  reducing  into  writing  ;  that  the  act  of  part  performance 
i-elied  on  must  be  unequivocally  referable  to  the  agreement  as 
that  alleged  ;  this  element,  which  is  necessary  to  take  agree- 
ment out  of  the  statute,  was  absent ;  that  the  license  of  1881 
was  not  the  outcome  of  the  application  of  1876,  nor^was  the 
lease  to  Cleary  the  result  of  the  seme,     T^Uy  v,  Cleary  .      209 
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Distohition  of— Bill  for  acrouni — Joint  proprietorf. 

The  plaintiff  enteretl  into  an  alleged  mining  co-partnei>hip 
with  the  defendant  for  the  purposes  of  mineral  explorationi*, 
anrl  agreed  to  contribute  a  sum  towanU  the  cost  of  tne  under- 
takinff,  a  portion  of  which  he  pai<1.  Eventually  the  enterprise 
was  abanaoned,  and  the  titles  to  property  allowed  to  lapse  and 
become  forfeited.  The  plaintiff  nled  a  bill  for  an  acconnt  of 
the  partnership  and  prayed  for  a  decree  for  the  dissolution  of 
the  same.  It  appeared  that  the  plaintiff  had  given  notice  to 
the  defendant  of  the  di.ssoIution  of  the  alleged  pii^nership.  The 
defendant  denied  any  partnership,  and  contende<l  that  the 
plaintiff  wan  a  co-proprietor  in  the  mining  properties. 

Held — Where  there  is  no  fixe<l  term  for  the  duration  of  a 
partueiship  any  partner  may  retire  from  it  at  any  time  by  ex- 

Sress  notice  to  his  co-partueW.  The  partnership 'was  long  ago 
iseolved  1}y  the  expiry  of  the  business  and  the  extinction  of 
the  rights  of  property.  Decree  and  account  refused.  JFaUh 
V,  Scanlan.  .     '      .  .      633 

PETITION  OF  RIGHT.     See  Crowx. 

POLICY  OF  INSURANCE.    See  In.surance. 

POST  OFFICE  ACT.    See  Contract. 

PRACTICE— 

Appeal — Mandmnus  to  Infei-ior  Court  to  compUte  papers  and 
(jrant  appeal 

Where  it  is  shown  to  the  satisfaction  of  the  Court  that  an 
inferior  tribunal  has  adjudged  against  a  party,  and  where  an 
appeal  lay,  refuses  to  complete  the  necessary  papers  and  grant 
the  appeal,  the  Court  will  direct  a  mandamus  to  issue  onlering 
the  record  of  the  Court  below  to  l)e  sent  up  for  hearing. 

Policy  of  insurance— Arbitration  clause — Pule  nisi  for  stay  of 
proceedings—  Order  for  arbitration — Atcardy  a  condition  precedent 
to  right  of  action. 

A  trader  insured  his  vessel  in  a  Mutual  Insurance  Club,  the 
rules  of  which  contained  a  clause  to  the  effect  that  if  any  dif- 
ference should  arise  l)etween  the  ]>arties,  mucIi  difference  should 
be  referred  to  arbitration,  and  such  arbitration  was  a  condition 
precedent  to  the  riglit  of  the  insured  to  maintain  an  action. 
The  insured  refused  to  appoint  an  arbitrator  anrl  insistc<I  on 
prosecuting  his  action  for  his  insurance,  contending  that  the 
arbitration  clause  or  rule  was  illegal  and  void  and  ousted  the 
court  of  its  jurisdiccion.  The  defendant  company  obtained  a 
rule  win  for  a  stay  of  proceedings  ami  a  reference  to  arbitra- 
tion.   On  coming  up  for  argument-- 
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-H«W- That  no  action  could  be  brought  until  every  dispute 
that  might  ari«*e  under  the  policy  had  been  settled  by  arbititi- 
tion.  Parties  may  in  a  contract  make  what  they  please  a  con- 
dition precedent,  but  it  must  be  shewn  that  they  so  intended. 
Reference  to  arbitration  ordered  accordingly.  McDougaU  v. 
Grieve        .  .  .  .  .         "   .  .  .312 

Bail — Murder — Postponement  trial—  Indictment  found  for  ac- 
quittal previous  trial. 

Where  an  indictment  was  lound  for  murder  against  a  num- 
ber of  xjrisoncrs,  application  was  made  to  postpone  trial  on  the 
grounds  that  the  witnesses  for  defence  would  oe  away  at  date 
of  trial,  and,  being  a  considerable  number,  if  detained,' serious 
loss  would  result  to  them. 

Held — That  under  the  unprecedented  circumstances  of  the 
case  a  postponement  would  be  granted  and  bail  taken  for  pri- 
sonei's  in  certain  cases. 

Cantract— Counter-claim— Time  allowed  to  prosecute- -Rule  to 
dismiss  or  strike  out. 

The  Xewfoundlaml  Railway  Company  had  succeeded  in  an 
action  against  the  Newfoundland  Government  in  obtaining  a 
judgment  for  annual  subsidies  and  grants  of  land  attaching  to 
each  five-mile  section  of  road  completed.  On  appeal  to  Privy 
Council  the  Government  was  adjudged  the  rignt  to  counter- 
claim for  damages  for  breach  of  contract.  The  Government 
proceeded  to  take  evidence  to  substantiate  their  counter-claim. 
Meanwhile  the  annual  subsidies  were  tied  up,  pending  the 
judgment  on  the  counter-claim.  The  Company  moved  that,  as 
a  reasonable  time  had  been  alloAved  to  the  Government  to  es- 
tablish their  counter-claim,  and  they  having  failed  to  bring  it 
forward,  that  it  be  stricken  out. 

Held— Tlmi  all  arreai-s  of  subsidy  be  paid,  and  all  that  may 
accrue  till  final  adjudication,  and  that  tne  motion  to  strike  out 
counter-claim  be  disallowed.  Newfoundland  Railway  Company^ 
et  alj  V.  Newfoundland  Government  ....       401 

Pleadings— Deceit— Misi'epi'esentation— Declaration— Demuirer. 

In  an  action  of  deceit  to  lecover  the  amount  paid  towards 
the  formation  of  a  company  on  the  representation  that  the 
company  was  to  be  managed  in  St.  John's,  whereas  it  was  to 
be  managed  in  Liverpool.  The  declaration  was  demurred  to 
on  the  grounds  that  it  failed  to  show  that  the  party  had  taken 
the  share*  throuf»h  the  particular  representation,  or  that  he  had 
lost  anything  by  having  the  shares  or  by  mismanagement  in 
Liverpool,  and  that  the  alleged  misrepresentation  was  an  in- 
nocent one. 

i/eW— Facts  which  are  the  materiality  of  the  inducement 
must  appear  on  the  pleadings.     In  actions  of  deceit  the  cs- 
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^ntlals,  t.  f.,  the  facts  couBti tilting  falsity  of  representation, 
knowledge  of  the  person  making  it,  assertions  known  to  lie 
unfounded,  i-eprescntations  acted  upon,  damage  resulting,  must 
appear  on  the  declaration.     Murray  v.  Botcring  .143 

Pleadings— Demurrer — Bill  of  Lading — Contract— Breach  of— 
Negligence — Damages, 

Certain  goods  which  were  being  carried  under  a  contract  of 
affreightment,  became  damaged.  The  owner  sued  for  damages, 
allegiuff  negli^nce.  As  an  answer  the  bill  of  lading  was 
plet^ea,  containing  certain  exceptions  limiting  the  carrier's 
liability.  This  plea  was  demurred  to  on  the  grounds  that  it 
did  not  disclose  the  fact  that  the  damage  came  under  any  of 
the  exceptions  in  the  bill  of  lading. 

Held — That  the  defendants  were  not  called  on  to  allege  the 
particular  cause  from  which  the  <lamage  arose.  They  satisf}' 
the  practice  in  settinc  forth  the  exceptions  which  qualify  their 
liability.     Carbonear  Water  Company  r.  AlleHy  Hal       .  .       117 

Fraud — Facts  cotistitiUing — Cancellation  deed  of  compositum — 
Bill  of  complaint  for — Demurrer. 

Where  a  banking  company  enteied  into  an  agreement  with 
)i  customer  to  accept  nine  shillings  in  the  pound  for  his  in- 
debtedness ;  it  afterwards  appeared  that  the  agi^eement  was 
made  in  ignorance  of  the  customer's  assets  and  liabilities  A 
bill  of  complaint  was  filed,  in  which  the  customer  was  chained 
with  fraud  and  misrepresentation,  and  prayed  for  the  cancella- 
tion of  the  deed  and  payment  in  full  of  the  original  indebted- 
ness. Demurrer  on  the  ground  amongst  others,  that  the  bill 
contained  no  {Nirticulais  of  fraud  or  misrepresentation,  and 
was  erroneous  in  seeking  for  payment  in  ftul  of  original  in- 
debtedness. 

Held — That  where  fraud  is  charged,  there  must  be  a  suffi- 
cient averment  of  the  facts  which  make  up  the  chaige. 

Held — Also,  that  nothing  would  be  done  in  equity  more  than 
to  place  the  parties  in  the  position  they  stood  in  prior  to  the 
composition.     Uiiion  Bank  of  Nfld,  r.  Francis  McDougalU  d  al        67 

Contract— Declaration— Demurrer^  illegal  consideratioH-Sup' 
pression  of  prosecution. 

An  employee  of  the  plaintiff  bank  had  been  arrested  and 
charged  with  making  false  entries  in  the  books  of  the  bank, 
and  was  about  to  be  prosecuted  fur  the  same.  The  defendants 
agreed  with  the  plaintiff  that,  in  consideration  of  the  releaae 
ot  the  said  employee,  they  would  pay  to  the  said  bank  amount 
due  by  said  employee  not  exceeding  a  certain  sum  mentionetl. 
The  plaintiff  released  the  employee.  The  defendants  refused 
to  pay  the  sum  agreed  on.    In  an  action  on  the  agreement,  the 
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defendants  demurred  that  the  ccnsideration  set  out  was  for  the 
doing  of  an  illegal  act,  and  that  the  agreement  was  therefore 
void. 

^e^— That  all  agreements  for  the  purpose  of  "stifling  pro- 
secutions" are  void,  whether  the  offence  oe  a  felony  or  misde- 
meanor, except  in  the  case  where  the  party  has  the  option  of 
prosecuting  in  a  civil  action  or  by  public  prosecution.  When 
the  offence  is  of  a  public  nature,  no  agreement  can  be  valid 
that  is  founded  on  the  consideration  of  stifling  a  prosecution. 
Union  Bank  v.  Hutton  and  Bradshaw      ....      290 

Pleadings— Incomplete  administration  must  he  pleaded — Not 
ground  for  non-suit. 

In  an  action  of  trover  incomplete  administration  was  put 
forward  as  a  ground  on  a  motion  for  a  non-suit 

ifisW— That  want  of  perfected  administration  should  have 
been  pleaded  and  not  as  a  gi'ound  for  non-suit.  SomTnerville 
V,  Brun    ........        41 

hididment — Essentials  of—  In  perjury — Judicial  proceedings — 
Amendment — Arrest  of  judgment. 

The  prisoners  were  tried  and  found  guilty  on  indictments 
for  perjury  in  attempting  to  sustain  by  oath  a  document  which 
was  not  the  testator's  will.  In  neither  indictment  was  the 
pendency  or  contemplated  institution  of  judicial  proceedings 
set  out.  On  coming  up  for  sentence,  counsel  moved  in  arrest 
of  judgment  that  it  did  not  appear  on  the  indictments  that 
the  oatn  was  taken  in  a  pending  or  contemplated  judicial  2)ro- 
ceeding. 

-ffeW— That  to  constitute  perjurv  the  false  evidence  must  be 
given  in  the  course  of  a  judicial  proceeding,  and  must  not 
alone  be  proven  at  trial  but  must  appeat  on  the  face  of  the  in- 
dictment.    Queen  V,  Kennedy ;  Queen  v.  Butler  .  .  .91 

Writ  of  ca,  sa. — Arrest — Irregularity — Rule  nisi  to  set  aside 
vjrit — Illegality  of  proceeding, 

A  judgment  was  given  against  a  party  at  Burin  in  the  Su- 
preme Court  on  Circuit,  on  which  judgment  he  was  afterwards 
on  a  capias  ad  satisfaciendum  arrested  and  lodged  in  jail  at 
Ferry  land.  On  appliciition  to  have  writ  and  proceedings  had 
thereunder  set  aside  and  the  prisoner  discharged,  on  the 
grounds  of  irregularity  of  process  and  illegality  of  proceed- 
ing, it  appeared  that  the  form  of  fi,  fa.  prescribed  for  Circuit 
Court  practice,  and  which  proceeded  the  ca,  sa,,  had  not  been 
followed,  and  it  differed  materially  from  the  one  used  ;  it  also 
appeared  that  the  sheriff's  officer  surrendered  the  prisoner 
before  bringing  him  to  Ferrvland  bv  lodging  him  with  the 
jailor  at  Burin,  and  afterwards  took  him  out  of  the  said  cus* 
tody. 

K 
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Held — (1)  That  the  procedure,  subsequent  to  the  issuing  of 
the  capias,  was  irregular,  in  that  the  forms  prescribe<l  for  the 
Supreme  Court  on  Circuit  weie  not  followed  ;  (2)  The  sherifPa 
officer,  after  surrendering  the  prisoner  to  the  jailor  at  Burin, 
was  not  warranted  in  afterwards  re-taking  him  without  further 
authority.     Pike  v.  Pike  .  ...       233 

Prohibition — Rule  nisi — Jurisdiction  of  magistrate — Qitestion 
of  title  —  Public  Beach  —  Obstruction  to  —  Prescription  —  Rights 
against  Crown—  Use  and  occupation. 

A  party  charged  before  a  magistrate  for  ol>struction  to  public 
beach  set  up  title  (I)  By  prescription  ;  (2)  By  occupation  ;  and 
that  the  complaint  involving  a  question  of  title,  the  magis- 
trate's jurisdiction  was  ousted.  The  magistrate  continued  to 
hear  complaint.  Defendant  obtained  a  rule  nisi  on  the  magis- 
trate to  sliew  cause  why  a  writ  of  prohibition  shouhl  not  issue 
lestmining  him  from  adjudicating  in  the  matter.  On  coming 
up  for  argument. 

Held — That  the  magistrate  was  justified  in  proceeding  with 
the  hearing  to  ascertain  the  rights  of  the  crown  and  the  defen- 
dant. That  his  jurisdiction  is  not  ousted  by  a  mei-e  assertion 
of  title.  The  court  must  enquire  fully  into  all  the  circumstan- 
ces before  it  can  be  satisfied  that  the  title  does  come  in  qnen- 
tion.     In  re  James  Lewis  .  .  .  .  .70 

^^  Companies'  Imorpm-ation  Act,  1873" — Mandamus  to  Com- 
pany to  elect  Directors. 

Under  the  Companies*  Incorporation  Act,  1873,"  the  New- 
foundland Consolidated  Copper  Mining  Company  was  incor- 
porated. Certain  bye-laws  were  adopted  by  the  company,  one 
to  the  effect  that  the  annual  meeting  should  be  held  in  July. 
Disregarding  this  bye -law,  a  meeting  was  called  in  April  at 
which  the  tlirectors  present  were  re-elected  on  the  motion  of 
the  only  shareholder  present.  On  an  application  by  a  share- 
holder for  a  mandamus  to  the  company  to  elect  legally  the  di- 
rectors, 

Held — That  no  meeting  for  the  election  of  new  directors  can 
be  valid  during  the  period  for  which  the  former  directors  had 
been  elected.     Ex  parte  McGibbon.  .  .  .  .417 

Mistake — Stay  of  execution  —  Injunction  —  Reform  of  written 
agreement. 

The  defendant  agreed  with  the  agent  of  a  planter  to  proceed 
as  shareman  in  the  fishery  on'  Labrador.  Some  time  after,  and 
before  leaving  for  Labrador,  the  agent  signed  and  handed  by 
mistake  to  defendant  an  agreement  that  he  was  to  receive 
wages.  The  defendant  proceeded  to  Labrador  under  the  writ^ 
ten  agreement,  but  the  agent  having  discovered  the  mistake, 
notified  the  defendant  of  the  same  some  days  before  the  ope- 
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nin^  of  the  fishery.  The  defendant  continued  in  the  service 
until  the  end  of  the  voyage,  and  8ued  the  planter  for  wages 
under  the  agreement.  Tlie  magistrate  gave  judgment  for  the 
defendant.  The  planter  filed  a  bill  for  a  stay  of  execution  and 
perpetual  injunction  on  the  grounds  that  the  defendant  was 
not  a  shipped  servant  but  a  shareman. 

Held — That  the  mistake  was  clearly  established,  so  as  to 
justify  the  reforming  of  the  contract  in  conformity  with  inten- 
tion of  parties.  Order  for  injunction  made  absolute.  Job 
Brothers  d:  Go.  v.  Normore  .  .  .  .  .371 

New  trial — Verdict  a gaimt  evidence  -Principle  on  which  neio 
trial  alloxced. 

The  plaintiff  sought  to  recover  $.900,  balance  of  account  cov- 
ering several  years  transactions.  The  defendant  counter-claimed 
for  proceeds  of  certain  shipments  of  produce  not  accounted  for. 
Plamtiff  answered  counter-claim  that  pnxiuce  had  been  ship- 
ped to  a  firm  which  became  bankrupt  before  proceeds  were  ac- 
counted for.  The  defendant  answers  that  plaintiff  was  not 
their  forwarding  agent;  that  the  produce  was  shipped  to  plain- 
tiff's own  account ;  that  proceeds  entered  into  account  between 
plaintiff  and  the  bankrupt  firm  ;  and  that  the  conmiission 
charged  by  plaintiff  was  a  del  credere.  The  jury  found  a  verdict 
for  defendant,  disallowinc  his  counter-claim.  Upon  a  rule  for 
a  new  trial  on  the  grounds,  (1)  Verdict  contrary  to  evidence  ; 
(2)  Mis-direction  ;  (3)  Non-direction, 

Held — (Pinsent,  J.,  differing) — A  new  trial  ought  not  to  be 
granted  on  the  grounds  that  the  verdict  of  the  jury  was  con- 
trary to  the  weij^ht  of  evidence,  unless  the  verdict  was  one  that 
the  jury,  weighing  the  whole  of  the  evidence  reasonably,  could 
not  properly  find.     Rule  discharged.     Corbett  v,  Foote  .       276 

License  Acts — Magistrate's  decision — New  evidence — Appeal. 

Where  a  party  having  been  convicted  of  a  breach  of  the 
License  Act,  on  the  evidence  of  a  hired  informer,  appealed 
from  the  magistrate's  decision  and  tendered  the  evidence  of  the 
informer  to  contradict  what  he  had  sworn  to  in  the  court  below, 
and  also  evidence  of  witnesses  not  previously  called. 

Held— That  to  establish  such  a  practice  would  be  to  encou- 
rage perjury  and  the  getting  up  of  corrupt  defences.  A  case 
may  ue  remitted  back  on  the  discovery  of  important  evidence 
not  available  before.  It  would  be  unfair  to  reverse  a  decision 
on  evidence  wliich  the  tribunal  convicting  had  no  opportunity 
of  considering.     Thorney  v.  Forvxird  .  .        .  .119 

Pleadings — Petition  under  46  Vic.^  cap.  16 — Demurrer  to — 
Croitm  grant — Setting  aside  of. 

Under  46  Vic,  cap.  16,  (local  Act),  "tc  facilitate  trial  of 
questions  relating  to  Crown  grants,"  a  petition  was  filed  pray- 
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ing  that  a  certain  grant  made  by  the  Crown  might  be  Kt  aside 
as  void  or  that  it  be  amended.  Petitioner  bad  purchased  pro- 
perty, a  portion  of  which  it  was  alleged  was  covered  by  Crown 
grant  The  grantee  appeared  to  have  had  a  title  a^inst  the 
Crown  before  the  grant  was  issned,  and  the  grant  so  issued  was 
superfluous  and  tx  gratia.  Petition  was  demurred  to  on  the 
grounds  of  insufficiency  in  law,  iu  that  the  averments  did  not 
establish  a  case  contemplated  by  46  Vic,  cap.  16. 

Held — That  46  Vic,  was  designed  to  supply  the  English 
remedy  by  scire  fadas^  but  that  petitioner  had  bailed  to  estab- 
lish a  case  in  which  a  fiat  would  ex  debilo  have  gone  for  a  scire 
facias.  An  action  of  trespass  or  ejectment  would  fitly  meet 
the  case.  The  Act  was  intended  to  meet  cases  where  grants 
were  obtained  by  fraud,  concealment  or  mistake,  or  issued  to 
the  detriment  of  the  rightful  grantee,  or  where  an  applicant 
with  the  better  riffht  has  been  deferred  in  favor  of  another. 
No  irregularity  hau  been  shown  in  the  issue  of  the  grant  to 
call  for  the  avoidance  or  correction  of  same.    Smith  v.  Morris  .       155 

Homicide — Ifi  defe^ice  of  one's  parent. 

Where  it  appeared  that  the  prisoner,  observing  his  father 
violently  engaged  in  a  row,  which  the  latter  had  provokwl  by 
drunken  abusivencss  and  threats,  and  in  which  he  was  being 
seriously  assaulted,  struck  at  the  party  assaulting  with  his 
knife,  which  shortly  deprived  him  ot  life. 

The  Court  was  of  opinion — the  grand  jury  having  found  a 
verdict  of  wilful  murder,  and  the  prisoner  having  pleaded 
guilty  to  the  lesser  crime  of  manslaughtci — that  the  Crown 
was  justified  in  accepting  the  plea,  and  abandoning  the  char^ 
of  wilful  murder  ;  and  that  the  act  having  been  committed  m 
defence  of  a  parent  was  a  mitigating  circumstance.  Regina  v, 
Hollctt      ........        29 

Chose  in  action — Requisites  in  plea  of  assignment  of— In  action 
for. 

Where  judgment  was  obtained  in  a  foreign  court,  the  party 
obtaining  the  same  sued  upon  it.  The  defence  set  up  was  that 
the  judgment  had  been  assigned  before  action  brought,  and 
notice  given  defendants  of  such  assignment  and  claiming  the 
amount  of  the  judgment.  The  plea  did  not  set  out  the  names 
of  the  assignees. 

Held^On  demurrer,  that  the  plea  was  bad,  in  that  it  should 
have  disclosed  the  names  of  the  assignees.  The  debtor  should 
l3e  apprised  to  whom  he  is  to  make  payment  Harrison  v.  New- 
foundiand  Railway  Company  .  .  .  .46 

Practice— Murder— 'Trial— Motion  for  postponement. 

During  a  special  term  of  the  Supreme  Court  holden  for 
special  business,  a  true  bill  was  found  against  the  accuaed.— 
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upon  application  for  postponement  of  trial  on  8e%*eral  gronnds, 
the  cuui*t 

AM— That  it  being  a  special  term  was  sufficient  to  concede 
to  the  motion  for  postponement  Want  of  time  to  prepare  de- 
fence, absence  of  witnesses  and  illness  of  accused,  are  good 
ffronnds  why  the  Crown  should  not  force  accused  to  trial. — 
Queen  v.  Pamell  .......      402 

Solicitor — Articled  clerk — Abandonment  of  service — Service  de 
novo — Reckoning  detached  periode-  -Mandamus  to  benchers  to  in- 
quire into  fitness  of  articled  clerL 

In  July,  1886,  M.  was  articled  to  one  Davis,  a  solicitor,  and 
dulj  serveid  him  until  November,  1887,  when  his  articles  were 
assigned  to  Sir  Wm.  Whiteway,  Q.  C,  whom  he  served  until 
October,  1888,  when  the  service  was  terminated.  In  Septem- 
ber, i8JK),  he  became  again  articled  to  Sir  J.  S.  Winter,  Q.  C, 
and  served  up  to  May,  1892.  An  application  was  then  made 
by  him  to  the  benchers  of  the  Newfoundland  Law  Society  to 
enquire  into  his  fitness  to  act  as  solicitor.  He  was  refusecf  ad- 
mission on  the  grounds  that  the  break  in  the  service  from  1888 
to  1890  constituted  an  abandonment  of  the  service  necessitating 
a  service  de  novo.  M.  obtained  a  rule  nisi  on  the  benchers,  call- 
ing on  them  to  shew  cause  wh^  a  mandamus  should  not  issue 
commanding  them  to  enquire  into  his  qualifications.  On  the 
argument  it  was  contended  for  the  benchers  that,  having  exer- 
cised their  judgment,  no  power  lay  in  the  court  to  grant  the 
writ :  that  the  writ  can  only  issue"  to  compel  the  performance 
of  a  duty  which  has  not  been  done,  and  not  for  the  undoing  of 
an  act  which  has  been  done. 

Held — That  the  writ  of  mandamus  would  lie,  and  that  the 
benchers  be  directed  to  proceed  with  the  application  ;  that  the 
service  being  shewn  to  be  fully  completed,  tnou^h  not  continu- 
ously, the  intention  of  the  Act  was  complied  with.  The  court 
will  grant  the  writ  when  there  is  an  absence  of  finality  in  the 
hearing  of  the  application,  and  when  it  appears  the  benchers 
have  confine<l  their  attention  to  a  part  of  the  application  only. 
Ex  parte  Morine  .......       721 

Execution^  stay  of— Trespass — Title — Uninterrupted  occupation 
for  twenty  years. 

The  plaintifl^s  husband  had,  thirty  years  previous  to  1889, 
caused  erections  to  be  made  on  a  property  situate  at  Labrador, 
and  carried  on  business  thei-e  from  1857  to  1877.  That  after 
the  death  of  her  husband,  plaintiff  leased  the  property  to  dif- 
ferent parties.  That  in  1883  the  defendant  committed  a  tres- 
pass by  taking  possession  of  the  property  and  holding  it  to 
date  of  action.  The  defence  set  up  was  an  uninterrupted  pos- 
session and  occupation  of  the  property,  prior  to  the  occupation 
of  plaintiffs  husband,  for  over  twenty  years,  and  since  then 
that  plaintiff's  husband  and  other  occupiers  were  tenants  of  the 
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defendant.    Considerable  con6ict  of  testimony  appeared.    In 
giving  judgment  for  the  defendant,  the  court 

Held — That  a  stay  of  execution  would  be  granted  till  some 
arrangement  could  be  arrived  at  as  regards  compensation  for 
the  erections  place<l  on  the  projjerty  by  the  plaintiff,  on  the 
grounds  that  defendant  wis  at  fault  in  not  having  an  agree- 
ment for  such  valuable  propeity  reduced  to  writing.  Gordon 
V,  Gordon  .......      394 

Practice— Rehearing — Right  to  call  further  testimony. 

Parties  may,  on  rehearing  under  section  nine  of  the  Judica- 
ture Act,  1889,  call  further  testimony  than  that  called  at  the 
original  hearing  before  a  single  judge.  Levi  March  v,  the  Gov- 
ernment of  Newfoundland  .  .  .  .      887 

PREFERENTIAL  CLAIM.    See  Insolvency. 

PREROGATIVE  OF  CROWN.    See  Crown. 

PRINCIPAL  AND  AGENT— 

Principal  and  agent— Excess  of  authority — Liability  of  princi- 
pal— Requisite  avihoriiy  to  sign  lease. 

An  agent  of  a  trustee,  i-esiding  in  Newfoundland,  for  an 
estate  in  Newfoundland,  undeiHook  to  renew  leases  which  had 
expired,  for  long  terms  of  years.  For  doinc  so  he  had  no 
authority  except  instructions  contained  in  letters  from  his 
principal,  not  under  seal,  though  in  other  respects  the  homolo- 
gation was  complete.  To  the  leases  so  granted  he  had  attached 
seals.  The  law  of  Newfoundland  does  not  require  any  such 
formality  to  render  valid  a  lease.  The  trustee  having  for  seve- 
ral years  received  the  rents  under  the  new  leases  sold  the  pro- 
perty and  ignored  the  tenants  holding  under  the  new  leises, 
as  if  no  leases  had  been  granted,  principally  upon  the  grounds 
that  an  authority  to  an  agent  to  execute  a  document  under  seal 
must  be  given  under  seal.  In  an  action  of  ejectment  by  a  pur- 
chaser over  the  heads  of  the  tenants, 

Held— Where  a  seal  is  not  necessary  to  a  lease  as  in  New- 
foundland the  principal  will  be  bound  if  the  agent  execute  it ; 
even  though  the  apent  attach  a  seal,  the  seal  will  have  no  effect 
Conference  Methodist  Church  v.  Goodall     ....       367 

Principal  and  agent — Excess  of  authority— Liability  of  princi- 
pal—Authority requisite  for  agent  to  sign  lease— UnauUiorized 
act  of  agent  ratified  by  principal. 

In  the  year  1890  the  plaintiff  purchased  at  public  auction, 
from  the  surviving  trustee  of  Thomsun*s  estate  residing  in 
Scotland,  the  fee-simple  in  a  property  situate  on  Water  Street 
in  the  town  of  St.  John's.  It  subsequently  appeared  that  in 
1872  the  agent  of  the  estate  who  resided  in  Newfoundtend  had 
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granted  to  the  defendant,  for  a  long  term  of  years,  the  Baid  pro- 
perty, and  executed  the  lease  as  the  attorney  for  the  estate. — 
This  lease  the  trustee  repudiated,  and  contended  that  the  agent 
had  no  authority  to  grant  a  lease  ;  had  no  power  of  attorney 
or  other  document  under  seal,  although  the  lease  he  had  exe- 
cuted was  under  seal.  It  appeared  from  the  evidence  of  letters 
and  rent  rolls  that  the  granting  of  the  lease  had  been  brought 
to  the  notice  of  the  trustee  by  the  agent.  In  an  action  of  eject- 
ment by  the  purchaser  against  the  tenant  in  possession — 

Held — That  the  granting  of  the  lease  having  been  brought 
to  the  knowledge  oi  the  principal,  it  was  his  duty  to  repudiate 
the  same  if  the  agent  had  not  authority  to  execute  it.  Here 
the  act  of  the  principal  was  an  a<loption  and  ratification  of  the 
act  of  the  agent.  An  authority  by  parol  to  an  aceut  to  let  or 
dispose  of  pmperty  is  as  effectual  in  Newfoundland  as  the  most 
formal  deed.     Wadden  v.  IVaddtii  ....       795 

Principal  and  agent — MaMer  and  servant — Supplier —Receiver 
of  voyage — Lobster  fishery — Insolvency — Appeal. 

The  plaintiff  was  a  shipped  servant  to  one  Savage  in  the 
lobster  fishery.  At  the  end  of  the  fishing  season  Savage  was 
unable  to  pay  the  amount  of  wages  agreed  upon  by  reason  of 
the  failure  of  the  fishery,  and  the  plaintiff  looted  to  the  defen- 
dant for  his  wages,  on  the  grounds  that  he  was  the  principal  in 
the  business  and  Savage  merely  his  agent ;  that  he  was  tne  re- 
ceiver of  the  voyage,  the  supplier  of  Savage,  and  that  Savage 
being  insolvent  he  was  liable. 

Held — (Affirming  the  Court  below  on  appeal) — That  the  de- 
fendant was  not  the  contracting  party  ancf  could  not  be  held 
liable  ;  that  Savage  was  proprietor  of  the  business,  and  there 
was  no  agency.  It  was  doubtful  if  the  defendant  could  be  held 
liable  in  such  a  business,  under  any  circumstances,  for  Savage's 
contracts,  even  to  the  extent  of  the  "voyage"  received.  Greely 
V.  Monroe  .......       484 

PRIVILEGED  COMMUNICATION.    See  Defamation. 

PRIVILEGED  CREDITOR.    See  Insolvency. 

PROHIBITION,  WRIT  OF.    See  Practice. 

PUBLIC  USER.     See  Way. 

RAILWAY  CONTRACT.    See  Contract. 

RAILW^ AY  COMPANY.    ;Sce  Company. 

RECEIVER  OF  VOYAGE.    See  Insolvency. 

REGISTRATION.    See  Insolvency. 


REMAINDER.    See  Will. 

REVENUE— 

CustoTfu^  Management  Act  —  Gonstruction  of  —  Violation  of— 
FcUee  reports  —  Seizure  vessel  and  goods  —  Detention  —  Fine — 
Damages, 

The  plaintiff,  prosecuting  a  trading  voyage  on  the  Labrador 
and  Newfoundland  coasts,  M'as  seized  by  a  customs'  officer  for 
makinff  false  reports,  parsing  a  port  of*  entry  having  on  board 
dutiable  goods  not  entered,  and  for  other  violations  of  the  cus- 
toms' law.  A  fine  of  $400  was  exacteil  under  compulsion,  and 
goods  on  board  confiscated.  In  an  action  for  aamages  for 
wrongful  seizure,  the  iurv  found  that,  the  law  had  been  viola- 
ted, but  that  the  fine  had  been  exacted  under  compulsion.  The 
plaintiff  moved  to  have  the  verdict  on  the  law  issues  entered 
for  him,  and  the  defendant  on  the  main  issues  as  well  as  on  the 
finding  in  favor  of  plaintiff.  The  plaintiff  relied  on  the  ^unds 
(a)  no  importation  ;  (b)  no  authority  to  seize  ;  (c)  no  right  on 
Labrador  to  seize  more  goods  than  sufficient  to  jmy  dutv  on 
cargo  not  entered  ;  (d)  that  there  was  an  appropriation  without 
an  adjudication. 

Held — (1)  There  was  an  importation  contemplated  by  the 
Act^  that  is  **a  bringing  in  of  goods  ;  (2)  that  the  officer,  being 
a  tide-waiter  for  the  colony  and  acting  under  official  instruc- 
tions, had  power  to  seize.  His  power  is  not  limited  to  the  pre- 
scinct  to  wnich  he  is  nominated  ;  (3)  the  whole  of  the  Customs' 
Management  Act  applies  to  Labrador  in  addition  to  the  sec- 
tions specially  applying  to  that  dependency  ;  (4)  plaintiff  lost 
all  right  to  possession  of  goods  as  soon  as  they  beoime  subject 
to  forfeiture  ;  (5)  the  fine  cannot  be  allowed  as  it  was  not  vo- 
luntary or  fi-ee.    Pitts  v.  (yDtoyer^  et  al  636 

Custom^  Management  Act  —  Cons)tr%idion  of —  False  reports — 
Seizure — Fine — Detention-  -Damages. 

The  plaintiff,  prosecuting  a  trading  voyage  on  the  Labrador 
and  Newfoundland  coasts,  was  seized  by' a  revenue  officer  for 
making  false  reports  of  goods  on  board  his  vessel.  Penalties 
under  the  Act  were  imposed  on  plainti£  In  an  action  for  da- 
mages the  jury  found  for  the  defendants.  On  a  motion  for  a 
new  trial  on  the  grounds  that  the  vessel  was  not  liable  to  sei- 
zure, and  no  authority  to  arrest  and  detain  vessel, 

Held — That  it  is  a  necessary  incident  to  seizure  of  goods 
which  have  become  forfeited  that  the  offending  vessel  should 
be  taken  and  detained  for  a  reasonable  time.  A  vessel  is  not 
free  from  subsequent  seizure  because  she  has  made  an  entry 
upon  a  false  report;  and  especially  is  this  true  upon  a  substan- 
tive offence.    Amould  v.  (yDtffyef  ....      654 

REVOCATION.    See  Will. 


BOAD  COMMISSIONERS-  Pias 

Drain — Damagti — Mi^0a9anee-^NQt^e<UBnu$, 

A  Road  Boanf,  appointed  under  Act  of  Parliament,  con- 
structed but  left  nnfiniflhed  a  public  drain,  which  caused  water 
to  flow  into  and  on  a  neighbouring  proprietor,  and,  in  the 
winter  season  to  render  access  to  his  premises  difficult.  In  an 
action  for  damages  it  was  set  up  as  a  aefenoe  that  the  drain  had 
been  begun  when  the  plaintiff  was  chairman  of  the  board  ;  that 
on  a  new  board  being  appointed  they  declined  to  finish  the 
drain. 

Held — That  the  board  was  a  continuous  body,  irrespective  of 
changes,  and  as  such  were  liable.    Stone  v.  Amfard  89 

Damage  to  fence  and  trees — Construction — Highxcay. 

Where  the  defendant,  a  road  commissioner,  cut  and  damage^i 
the  roots  of  trees  of  a  proprietor  abutting  on  the  public  roiaJ 
whilst  in  the  course  of  leveUing  the  same,  and  undermined  his 
fence.    In  an  action  for  damages — 

Held — That  as  the  trees  were  planted  since  the  road  was 
constructed  there  was  no  liability,  as  the  owner  should  Lave 
guarded  against  their  roots  intruding  on  the  highway.  As  re- 
gards the  undermining  of  the  fence,  the  commissioner ^was 
liable  for  the  damage.    Evans  v,  Bdl  .     "     .      664 

SALE  OF  SHIPS.    See  Shipping. 

SALVAGE.    See  Shipping. 

SEALING  AGREEMENT.    See  Master  and  Servant. 

SEALING  LAWS— 

Sealing  laws,  55  Vic,,  cap,  2,  section  S — Penalty — Information 
against  firm — Mens  rea — tvithdravjal  of  previous  information — 
Appeal  by  informer. 

An  information  against  a  firm  in  the  firm  name  is  irregular  ; 
it  is  necessary  to  set  ont  the  names  of  the  constituents  of  the 
firm  in  the  information.  It  is  not  necessary  to  prove  mens  rea 
against  the  accused  under  55  Vic,  cap.  2,  sec.  2.  McCowen  v. 
Bowring  Brothers  .......      872 

SERVANTS  OF  CROWN.    See  Crown. 

SHAREMAN.    £Im  Fibhkriss  Act. 

SHERIFFS^ 

Act  relating  iherdf^^Cknutruetion  of — Special  depuioHon-^ 
Liability  for. 

On  behalf  of  the  trustee  of  the  defendant  (insolvent  after 
the  issue  of  the  plaintiff's  writ  of  attachment)  it  was  contended 

I 
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that  the  sheriff,  who  had  granted  a  special  depot  j,  was  liahle  to 
the  tnutee  in  insolvency  for  the  soods  attacned,  and  that  the 
trustee  was  not  hound  to  look  to  the  plaintiff  or  special  deputy. 

Held — The  special  deputy  and  plaintiff,  after  notice  and  de- 
mand and  failure  to  account,  are  luihle  to  be  sued,  failing  their 
ability  and  that  of  their  sureties  to  respond,  the  sheriff  would 
be  liable  for  any  loss.    Bowring  v.  Dicks  552 

SHIPPING— 

Bill  of  Lading — Shipaumer't  liability  where  property  it  destroyed 
after  landing  hd  before  taken  aioay — Condition  as  to  taking  away 
— General  usage  and  port  custom. 

By  a  bill  of  lading,  made  in  the  Dominion  of  Canada,  certain 
cooos  were  to  be  carried  to  the  port  of  St  John's,  in  Newfound- 
land. The  instrument  contained,  in  addition  to  a  long  list  of 
excepted  risks,  the  following  conditions  :— (a)  *'  That  the  car- 
rier should  not  be  liable  for  any  loss  or  damage  from  fire  from 
any  cause  and  wheresoever  occurring ";  (b)  *^  After  discharge 
the  goods  should  be  at  the  risk  of  the  consignee  "  ;  (c)  '^  The 
goods  were  to  be  taken  from  alongside  by  the  consignee  imme- 
diately the  vessel  was  discharged.  In  an  action  by  the  con- 
signee against  the  shipowner  for  the  value  of  the  goods,  it 
appeared  that  the  goods  were  landed  and  stored  and  de^^troycd 
by  fire  on  the  day  after  they  were  so  landed  and  stored.  The 
defendants  set  up  as  a  defence  the  conditions  and  exceptions  in 
their  bill  of  lading  set  foith,  and  that  the  destruction  of  the 
goods  was  from  causes  beyond  their  controL  The  jury  found 
for  the  plaintiff,  (1)  That  the  plaintiff  had  not  sufficient  time 
to  remove  the  goods  ;  (2)  That  he  used  due  diligence  ;  (3)  That 
the  landing  was  for  the  convenience  of  both  parties.  On  a 
motion  by  defendant  the  verdict  of  the  jury  was  set  aside  and 
it  was 

HeU— That  the  shipowner's  obligation  was  performed  by  a 
delivery  at  the  usual  wharf.  The  shipowner  is  not  bound  to 
give  the  consignee  notice  of  arrival  and  readiness  to  discharge, 
or  a  reasonable  time  to  take  the  goods  from  the  ship's  tackles, 
the  consignee  is  bound  to  take  the  goods  as  they  are  passed  out 
of  the  ship.    Bennett  v.  Black  Diamond  Co,        •  •  .819 

Charter  party  —  BUI  of  Exchange  —  Acceptance  for  freight  — 
Insolvency  of  drawer. 

The  plaintiffs  under  a  charter  party  carried  a  cargo  of  fish 
from  St.  John's,  Newfoundland,  to  Barbados  for  the  defendants. 
The  charter  party  stipulated  that  freight  should  be  paid  on 
*' right  and  true  delivery."  The  cargo  was  delivered.  The 
master  of  the  ship  took  a  bill  of  exchange  from  the  consignees, 
who  wcie  the  agents  of  the  defendants,  on  defendants.    Before 

gresentation  of  bill  of  exchange,  the  drawers,  Louis  and  Sons, 
liled.    The  plaintiffsj  in  an  action,  looked  to  the  defendants 
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for  the  freight  The  latter  contended  that  thev  were  not  liable, 
as  the  plaintiffd  had  made  themselves  the  creditors  of  the  con- 
signees by  taking  their  bill  of  exchange,  instead  of  cash,  as  pro- 
vided by  the  charter  party.  That  at  the  time  of  failure  the 
consignees  had  funds  of  defendants  on  their  hands. 

Held — Where  there  is  a  charter  patry  covenanting  for  pay- 
ment of  freight  on  a  "  right  and  true  delivery  **  of  the  cargo  at 
a  foreign  port,  the  freighter  is  not  discharged,  by  the  master 
taking  from  the  freightei-'s  agent  a  bill  of  exchange,  if  the  bill 
be  not  afterwards  honored.  It  is  nothing  more  than  an  order 
on  defendants.  Ci-edit  was  not  given  tne  agent  by  receipt  of 
that  order.  Unless  the  plaintiff  by  his  agent  distinctly  elected 
to  accept  a  bill  instead  of  cash,  it  would  not  operate  as  a  pay- 
ment which  would  relieve  defendant  from  liability.  Marai^ 
et  aly  V.  Thorbum,  etaL  •  .  •  .  •      357 

Charter  party — Deviation — Authority  of  master  to  hind  owner. 

The  plainttfTs  vessel  was  chartered  by  the  defendant  gov- 
ernment to  ply  and  cruise  in  Placentia  Bay  only,  on  the  bait 
protection  service,  for  a  period  and  at  a  rate  agreed  upon. 
Whilst  at  Placentia  Bay  she  was  ordered  into  Fortune  Bav  by 
the  defendants,  and  went  there  with  the  alleged  assent  ot  the 
master  of  the  schooner,  the  son  of  the  plaintiff,  and  whilst  re- 
turning from  there  to  Placentia  Bay,  was  lost  In  an  action 
for  damages  the  defendants  pleaded,  (1)  That  the  vessel  was 
not  hired  for  Placentia  Bay  only  ;  (2)  That  the  deviation  was 
made  with  the  consent  of  the  agent  of  the  plaintiff  and  with 
his  knowledge,  and  exempted  defendants  from  any  liability. 

/feW— (Carter,  C.  J.,  differing)--The  master  had  no  authority 
to  bind  the  plaintiff  to  the  deviation,  which  was  unjustifiable  ; 
the  contract  was  for  Placentia  Bay  only  ;  the  hiring  conferred 
possession  and  control  of  vessel  in  defendants,  and,  the  master 
being  subject  to  the  hirers'  orders,  the  hiring  was  in  the  nature 
of  a  demise  pro  tempore.    Coady  v,  Oovemment  of  Newfoundland      588 

Skipping — Collision — Lights — Infringement  of  regulations  for 
preventing  collision  at  sea^Merchant  Shipping  Act^Beneficial 
owner—Registered  owner — Consequential  damages. 

In  an  action  for  damages  caused  to  plaintiff's  schooner  by 
colliding  with  the  defendant's,  and  for  consequential  damai^es, 
it  was  proven  that  the  defendant  had  no  lights  up  at  the  time 
of  the  collision,  which  was  an  infringement  of  the  regulations 
for  preventing  collisions  at  sea.  The  defendant  contended  that 
absence  of  lights  liad  not  misled  the  plaintiff,  and  that  colli- 
sion was  caused  by  plaintiff's  mismanagement  The  defendant 
also  contended  that  the  plaintiff,  being  only  the  nominal  or  re- 
gistered ownerj  he  could  not  recover  consequential  damages. 
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J7(fM— If  there  be  a  defect  in  ligbts,  the  Teasel  with  the 
defect  must  be  held  to  blame  ttnleBe  she  can  show  the  defect 
conld  not  have  contributed  to  the  collision.  When  a  ship  is 
placed  in  a  position  of  peril  by  tbe  misconduct  of  another  ship, 
and  her  master,  ezercisinff  his  judgment,  commits  an  error 
which  contributes  to  the  collision,  he  will  not  be  held  in  &ult 

Hddr^^mBKsr,  J.,  differing)— The  registered  or  nominal 
owner,  not  beneficially  interested  in  the  voyi^  or  employ- 
ment of  the  vessel,  cannot  recover  consequential  damages. — 
WTnteway  V,  Povoer  ......      625 

Shipping — Collision — RegulaHons  for  preventing  eolUnans  at 
MO^  Ariick  18, 

Two  steamships,  on  opposite  oonnes  on  the  Atlantic,  when 
nearly  a  mile  apart,  sighted  each  other.  The  Oyfkmut  was 
steering  E.  J  N.  ;  the  La  Flandre  W.  S.  W.  Both  ship  were 
making  full  speed.  Within  five  minutes  of  mutually  sighting 
each  other  the  ships  came  into  collision,  the  CyphmuM  striking 
the  La  Flandre  on  the  port  side  at  an  angle  of  6*  or  7"*,  and 
twice  after  on  the  same  side  before  passing  her  stenL  Beyond 
these  lacts  the  parties  were  not  agreed,  and  the  pleadings  and 
evidence  were  m  absolute  contradiction  and  differed  irreoon- 
cilablj.  The  Ogphrenu  was  wrecked  by  the  collision  and  aban- 
donea  by  her  crew.  Her  owners  and  the  owners  of  the  cargo 
and  freight  afterwards  instituted  proceedings,  alleging  that  the 
La  Flandre  was  alone  to  blame ;  tne  latter  ship  defended,  and 
counter-claimed  on  the  grounds  that  the  cblliBion  was  entirely 
due  to  the  fault  of  the  Vyphrenez. 

fTeZcI— The  Cyfkrenee  was  alone  to  blame  and  judgment 
should  go  against  her,  and  the  counter-claim  of  the  La  Flandre 
be  allowed,  in  that  the  Cypkrenee  should,  on  seeing  the  La 
Fiandrie  red  light,  have  reversed  her  engines  full  speed,  have 
kept  her  helm  to  port  and  answered  the  international  signal 
of  the  La  Flandrey  none  of  which  regulations  she  observed  out 
which  were  all  observed  bv  the  other  ship.  S.  8,  Oyphrenee  r. 
S,  8,  La  Flandre  .  .  '         .  .850 

Demwrrage^Fixed  nwmber  of  lay  <fays— XtoM/tfy  ef  duuiered 
for  dday  eaueed  by  bad  yjeather. 

By  a  charter  party  for  a  voyage  with  a  cargo  of  lumber  from 
one  part  of  Newfoundland  to  another,  ten  days  were  allowed 
for  lay  dsys  and  eight  days  for  demurrage  at  a  fixed  rate.  The 
master  was  unable,  from  weather  and  sea,  to  land  the  cat  go 
within  the  lay  days,  and  expended  seven  other  days  in  so 
doing.  In  an  action  for  demurrage  for  these  seven  davs  the 
defendants  contended  that  the  state  of  the  weather  relieved 
them  from  liability. 

AeU— The  defendant  was  liable  for  demmrage  unksa  lie 
could  show  ih«t  throngh  some  act  of  the  plaintiff  he  was  pre* 
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vented  from  perfornitng  the  contract  The  state  of  the  weather 
would  not  relieve  the  chartered  from  demurrage  unless  so  stated 
in  the  charter  party.    Steer  v.  PhUlipe    ....      586 

£xtraordinary  expenditure — Power  of  madtr  of  fithing  veuel 
to  bind  outfitter. 

Where  a  fishing  vessel  fitted  out  with  all  needful  supplies 
put  into  a  port  before  her  return  home,  not  in  distrcsB,  the 
port  being  in  communication  with  the  owner,  and  the  master 
made  purchases  from  plaintiff.  In  an  action  against  the  owner 
to  recover  the  amount  of  the  goods  delivered — 

Held — Master  has  no  power  to  bind  the  credit  of  the  ship- 
owner, except  were  absolutely  required  and  when  he  cannot 
communicate  with  his  owners.     Giovannini  v,  Rorke     .  .      678 

Sale  of  ship — Appurtenance — Coal, 

On  the  sale  of  a  ship,  lying  in  port,  coals  in  her  at  the  time 
are  not  a  part  of  the  ship,  nor  are  they  covered  by  the  words 
**  tackle,"  **  appurtenances,"  &c.,  and  do  not  pass  to  a  purchaser 
of  the  ship  unless  expressly  mentioned.  S,  S,  Hope  a:  Panther 
Company  v,  Baine^  Johnston  d;  Company  ....      881 

Salvage — Meritoriow  sewices — Exclusion  of  mader  and  crew 
from  derelict  by  salvors — Salvage  a  maritime  lien — Misconduct  of 
salvors. 

The  s.  s.  "  Greyhound,"  a  part  packet  and  part  tug-boat,  fell 
in  with  the  "  J.  L.  Mayo,"  a  fishing  schooner,  64  tons,  about 
fourteen  miles  from  the'  port  to  which  the  "Greyhound"  was 
bound,  in  an  abandoned  condition,  dismasted,  both  cables  out, 
drifting  on  the  rocks.  Volunteer  crew  went  on  board  with 
difficulty,  and  by  great  care  and  skill  she  was  taken  in  tow, 
and  brought  safely  to  Harbor  Breton. 

Held — That  although  time  expended  was  of  short  duration, 
services  were  of  meritorious  character.  That  (1)  Salvage  con- 
fers a  lien  independent  of  possession  ;  (2)  Salvors  in  oixiinary 
cases  do  not  acquire  sole  management  of  the  ship,  they  only 
act  under  suffrancc  ;  (3)  In  cases  of  derelict,  the  first  occupants 
have  exclusive  powession ;  (4)  If  able  unaided  to  save  ship, 
salvors  may  prevent  other  salvors  from  interfering  with  them ; 
(5)  Salvors  are  bound  to  give  up  charge  to  the  master  on  his 
claiming  chai-ge  ;  (6)  Gross  negligence  or  misconduct  of  salvors 
may  cause  a  forfeiture  of  all  claim.     The  J,  L.  Mayo    ,  .        30 

Salvage — Temporary  abandonment  —  Salvage  services  —  Wreck 
and  Salvage  Act^  1880. 

A  craft  came  up  with  an  abandoned  schooner,  and  having 
taken  her  in  tow,  conveyed  her  to  port.  On  the  route  the  sal- 
vors were  met  by  a  tug  with  members  oi  the  crew  of  the  salved 
vessel  on  board,  who  were  returning  to  their  vessel  in  the  hope 
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of  saving  her.  A  claim  was  made  on  tlie  owners  of  the  vessel 
palved  for  salvage.  The  owners  contended  there  was  no  liabi- 
lity on  the  grounds,  (1)  no  abandonment ;  (2)  forfeiture  of  any 
claim  by  non-compliance  with  the  Wreck  and  Salviige.  Act 
which  imposed  on  thera  the  duty  to  deliver  wreck  to  Receiver 
General.  , 

Held— The  salvors  were  entitled  to  salvage  although  there 
was  only  a  temporary  abamlonment  ;  the  services  were  meri- 
torious, th«  vessel  having  been  rescued  from  impending  danger. 
Where  the  derelict  is  returned  to  the  owner,  as  in  this  case,  the 
provisions  of  the  Wreck  and  Salvage  Act  do  not  apply.  Thor- 
ourn  V.  JFIdteworij.  ......       603 

SHIPWRECKED  CREWS,    See  Contract. 

SLANDER.    See  Defamation. 

SLANDER  OF  TITLE.    See  Defamation. 

SPECIFIC  PERFORMANCE.    See  Landlord  and  Tenant. 

STATUTE  OF  FRAUDS— 

Sale  of  gooih — No  m/^morandum  in  writing-  yon-delivery. 

The  plaintiff  agreed  to  furnish  1500  railway  sleepers  to  de- 
fendant at  a  value  of  8500.  Defendant  refuse*!  to  take  delivery. 
No  part  of  sleepers  delivered.  Contract  not  in  writing.  Nothing 
given  in  earnest. 

Held— ThiiVQ  being  no  memorandum  in  writing,  no  earnei*t 
money,  no  delivery,  actual  or  constructive,  no  acceptance  by 
vemlee,  the  jdaiutiff  was  not  entitled  to  recover.  Martin  v. 
Newfoundland  R.  R,  Co.  .  .  .  .  .4 

SUNDAY— WORK  ON.    See  Master  and  Servant. 

SURRENDER  OF  LEASE.    See  Landlord  and  Tenant. 

TAX.    See  Bait  Act. 

TERRITORIAL  JURISDICTION.    See  Courts  and  Leqislatcrb. 

THREE-MILE  LIMIT.    See  Courts. 

TIME.    Si:e  Insurance. 

TITLE— 

Trover  of  aeals  on  ice  fields — Right i  of  property  in  round  seals. 

Where  the  crews  of  ves-<els  distributing  themselves  over  large 
areas  of  ilie  ice  tields,  indiscriuiiuately  slaughter  seals  as  they 
go,  leaving  them  round,  taking  no  heed  to  collect,  or  mark,  or 
pan  the  same. 
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Held — No  right  of  property  is  acquired  in  the  said  seals. — 
The  killing  niUftt  be  accompanied  by  po.^sessicn  ;  the  fin<ler  of 
the  body  of  a  seal,  without  any  indicia  of  proi)erty,  is  the 
owner  of  the  same,  uiile.'^s  the  party  claiuiing  as  of  right 
against  him  be  in  a  position,  then  and  there,  to  assert  his  right 
of  property,  point  to  the  specific  seals,  and  exercise  corporal 
control  over  them.     Power  v.  Kennedy ;  Kennedy  v.  Power         .         34 

Trover  —  Ownership  —  Special  damage  arising  to  plaintiff  by 
reason  of  conversion. 

The  plaintiff  claims  $1,000  damages  for  taking  and  conver- 
sion by  defendant  of  fifty  tons  of  timber.  Defendant  alleges 
he  purchased  from  vendor,  who  sold  to  plaintiff,  and  before 
the  property  had  passed  to  him. 

Held — That  the  plaintiff  is  entitled  to  recover  for  thirty 
tons,  that  quantity  naving  passed  to  him  before  it  was  sold  the 
second  time  to  the  defendant  by  the  original  vendor.  Hayes 
V.  Carter  ........  1 

TRADE  MARK— 

Registration —  User  of  distinctive  words  in  registered  trade  mark 
by  other  persons  at  time  of  registration — Act  ^^Merchandize  Act" 
— Essential  particulars. 

The  plaintiffs,  who  were  fish  merchants,  applied  to  the  Colo- 
nial Secretary  to  register  as  a  trade  mark  in  respect  of  fish  the 
words  "  Prime  Dry  Codfish,  St.  John's,  Nfld."  in  circular  shape, 
with  a  red  star  in  the  centre,  etc.,  ami  were  refused.  A  rule 
was  obtained  calling  on  the  Colonial  Secretary  to  shew  cause 
why  a  mandamiLs  should  not  issue  directing  the  registration  of 
same.  It  was  contended  that  the  only  distinctive  part  of  the 
trade  mark  was  the  star,  and  justified  refusal  to  register  the 
whole. 

Held — That  the  applicants  are  entitled  to  have  the  descrip- 
tive words  registered,  but  not  for  the  purpose  of  giving  an 
exclusive  right  or  use.    Ex  parte  P,  G.  Ttssier  .  .  .       423 

TREATIES.    See  Crown. 

TRUSTEES— 

Remuneration  for  services-— residue — agreement — Estoppel, 
The  insolvent  estate  of  Steer  paid  dividends  to  the  amount 
of  fifty  cents  in  the  dollar,  when  an  agreement  was  entered 
into  w'hcreby  the  creditors  accepted  a  further  dividend  of  four 
cents  in  the  dollar  in  lieu  of  a  realization  and  distribution  of 
the  residue.  All  parties  interested,  including  trustees  of  Com- 
mercial Bank,  consented  to  this  arrangement,  and  Steer  was 
granted  his  certificate  of  insolvency  and  final  discharge.  St<:er's 
trustee  retained  an  amount  for  commission  to  which  the  trus- 
tees of  the  Commercial  Bank  objected,  and  brought  the  present 
proceedings  to  have  the  said  amount  distributed  among  the 
creditors  of  Steer. 
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Held—Tha,t  the  tnisteeB  of  the  Commeraal  Bank  were  noi 
estoppc<l  from  questioning  the  cUim  of  the  trustees  of  Steer 
by  reason  of  the  above  arrangement.    In  re  edate  John  Steer    .      902 

Atiignment  for  benefit  of  creditors —Trudeu — Increaeed  labors 
—AddUional  remuneration. 

At  a  meeting  of  Tessier's  creditors  Donnelly  and  Goodfellow 
consented  to  act  as  trustees  under  a  deed  of  assignment  for  the 
benefit  of  creditors  at  a  remuneration  of  one  per  cent  on  the 
realized  assets  of  the  estate,  on  the  assumption  that  Teasicr's 
business  wta  properly  managed.  It  subsequently  appeared 
that  owing  to  the  condition  of  the  books,  accounts,  etc.,  that 
the  labors  of  Donnelly  and  Ooodfellow  were  much  greater 
than  anticipated. 

i/eU— On  an  application  for  additional  remuneration,  that 
the  trustees  were  so  entitled.  In  re  P.  <k  L.  Tessier^  ex  parte 
OoodfelUnOy  et  al    .  .  .  886 

TRUST  MONEYS.    See  Insolvency. 

VENDOR  AND  PURCHASER— 

Covenant  for  good  title — Measure  of  damages  for  hrsack, 

Where  property  was  seizal  by  a  Customs'  oflScer  for  breach 
uf  revenue  law,  and  it  became  forfeited  and  was  sold  at  public 
auction  ;  the  owner  afterwards  sued  the  purchaser  in  trover  for 
the  property,  alleging  that  the  Crown  or  Customs'  authority 
hftd  no  property  in  the  same,  and  could  not  sell  the  same. 

Htf2d^(Pinsent,  J.,  differing)— The  right  of  property  and 
possession  was  in  the  Crown.  There  was  sufficient  cause  to 
justify  a  seizure  and  consequent  forfeiture.  Once  the  pro- 
perty became  forfeited  the  Crown  had  a  sufficient  title  to  selL 
Mcrherson  r.  Brownrigg.  .  .691 

Covetiant  for  good  titled-Breach— Measure  of  damages. 

The  defendant  being  a  joint  proprietor,  in  unpartitioned 
landed  property,  sold  his  interest  to  the  plaintiff.  The  deed 
of  assignment  containeil  the  measurements.  Shortly  after  the 
purchase,  tJie  property  was  ^rtitioned,  and  subsequently  sold 
to  a  third  party.  An  adjoinmg  proprietor  in  an  action  of  tres- 
pass recovered  a  certain  portion  of  the  land,  which  under  the 
})Artition  deed  had  become  the  plaintiffs.  The  partition  was 
then  ixctified  and  the  plaintiff  claimed  danuges  against  the 
defendant  for  breach  of  covenant  of  good  title ;  plaintiff  having 
had  to  indemnify  the  partv  to  whom  he  sold  to  the  extent  of 
the  rectification.  The  defendant  contended  he  had  only  sold 
his  **  right,  title  and  interest,**  that  he  was  an  innocent  party, 
and  that  at  the  moet  the  only  damages  to  which  be  could  be 
made  to  respond  to  would  be  a  proportion  of  the  original  pur^ 
obaae  money. 
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Held—The  covenant  was  absolute.  The  measurements  fall- 
ing short  of  the  description,  the  plaintiff  was  entitled  to  be 
indemnified.  The  measure  of  damages  was  not  to  be  esti- 
mated on  the  speculative  value  of  land,  but^  proportion  to 
what  was  paid  for  the  whole  by  the  plaintiff.  \!urran  v.  Camell      376 

Ckmditions  of  saU—Goods  at  risk  of  vendee—Destruction  of  goods 
— ReasonahU  time  to  take  delivery,  what  is — Recovery  of  money 
back  upon  failure  of  consideration. 

The  defendants  sold  to  the  plaintiffs,  in  March,  1892,  a  quan- 
tity of  codfish  then  in  the  defendant's  store.  One  of  the  con- 
ditions of  the  sale-note,  which  was  signed  by  the  parties,  set 
forth  that  if  the  fish  was  taken  delivery  of  in  less  than  one 
month  the  vendee  was  to  have  the  privilege  of  rejecting  the 
"  dunn"  fish  which  the  bulks  sold  would  contain  ;  nothing  was 
said  as  to  the  time  within  which  the  delivery  should  take  place. 
The  total  sum  paid  for  the  fish  was  $11,967.75.  No  deliverv  of 
any  part  of  the  fish  was  taken  till  the  last  days  of  May,  when 
about  one- third  was  removed.  In  July,  1892,  the  defendants' 
premises  was  destroyed,  and  with  them  the  undelivered  por- 
tion oi  the  fish.  The  plaintiffs,  having  brought  an  action 
against  the  defendants  to  recover  back  the  value  of  the  unde- 
livered portion  of  the  purchase, — 

^eW— That  the  plaintiffs  were  not  entitled  to  recover,  in 
that  it  was  shown  that  the  fish  at  the  time  of  the  loss  was  at 
the  purchaser's  risk— the  vesting  of  the  property  in  the  pur- 
chaser was  immaterial.  Where  the  failure  of  consideration,  t.  e., 
the  deliverv  of  the  goods,  was  due  to  the  neglect  of  the  vendee 
it  is  doubtful  on  this  around  alone  if,  having  paid  their  money, 
they  could  recover  it  oack.    Harvey  db  Co,  v.  Goodfellow  db  Co,  .      834 

Conditions  of  sale — Goods  at  risk  of  vendor  —  Destruction  of 
goods — ReoMnable  time  for  delivery — Statute  of  Frauds. 

On  the  23rd  June,  1892,  a  contract  was  entered  into  between 
the  plaintiff  and  defendant  for  the  purchase  of  1,700  Quintals 
of  fish,  to  be  taken  delivery  of  after  being  weighed  ana  culled 
from  the  plaintiff's  store.  A  portion  of  the  fisn  was  delivered 
to  the  defendant  and  taken  away  by  him.  On  the  8th  of  July 
the  balance  remaining  undelivered  was  destroyed  by  fire  in  the 
plaintiff's  store,  and  had  not  been  weighed  or  culled.  In  an 
action  by  the  plaintiff  for  the  pi  ice  and  value  of  the  undeliv- 
ered portion  of  the  fish — 

Held — ^When  anything  remains  to  be  done  to  the  goods  for 
the  purpose  of  ascertaining  price,  such  as  by  weighing  or  cull- 
ing, when  the  price  depends  on  the  quantity  and  quality,  the 
performance  of  these  things  shall  be  a  condition  precedent  to 
the  transfer  of  the  property,  unless  the  contract  discloses  a  dif- 
ferent intention.  Upon  a  sale,  the  property  will  continue  at 
the  risk  of  the  vendor  until  everything  has  been  done  which 
was  required  to  be  done  by  the  conditions  of  the  sale.  Murray 
V.  Oooaridge  •••••».  760 
K 


VESTING  ORDER.    See  iNBOLvnrcr. 
WAGES.    See  Insoltkstct. 
WATERS.    See  Crowk. 

WAY— 

Complaint  under  Chrotim  Land£  Ad^Obttructum  to  highway-^ 
Dedication — Public  user. 

On  the  trial  of  a  complaint  under  the  Crown  Lands'  Act  for 
ubetruction  to  a  public  cove  or  highn-ay,  it  appeared  that  the 
defendants  claimed  to  own  the  land,  and  that)  although  the 
public  had  used  the  same  for  a  number  of  years,  there  had 
never  been  any  dedication  to  constitute  a  user  by  the  public. 

Hdd^Thtkt  the  open  user  by  the  public  of  a  wi^  as  of  right 
raised  a  presumption  of  the  existence  of  the  public  rig^t^  and 
when  such  user  is  proved,  the  onus  lies  on  the  person  who 
seeks  to  den^  the  inference  from  such  user  tc  shlow  tiiat  the 
state  of  the  title  was  such  that  dedication  was  impossible,  and 
that  no  one  capable  of  dedicating  existed.    Sur.  Oen.  v.  Kean.      683 

WHALING  AGREEMENT.    See  Oostbact. 

WILL— 

Constntetim  ae  affeded  hy  codicU^IFhere  legaiee  dm  h^mt 
legacy  veete  in  him — Accumulation  legacy. 

Ife2(2— Where  the  legatee  dies  before  the  lejpicies  bequeathed 
him  vest  in  him  his  executor  can  take  nothing  under  the  be- 
quest  Where  the  bequest  is  an  accumulation  of  a  sum  left  in 
trust  to  be  put  at  interest,  it  is  in  the  nature  of  a  joint  tenancy, 
and  one  of  the  legatees  dies  before  the  final  period  of  accumu- 
lation has  arrived,  his  representatives  do  not  share  in  the  accu- 
mulation, and  his  share  accrues  to  the  others  jointly  interested. 
The  yearly  accumulations  do  not  vest  year  by  year,  the  fund  is 
indivisible.    In  r$  edaJte  Neil  McDougall  ...  7 

CoMilruction  of—Codidl^Bcvocation — Adeemed  legacy. 

The  testator,  under  his  will,  bequeathed  to  a  legatee  three 
certain  bequests,  all  in  one  numbered  clause  of  will,  to  the 
second  of  which  was  attached  a  proviso  creatine  a  eham.  The 
property  constituting  the  bequest  to  which  ^ii  condition  or 
charge  was  attached,  was  adeemed  in  the  life  of  the  testator, 
and  the  legatee  claimed  that  the  proviso  or  chBTgf  did  not  at- 
tach to  the  whole  clause  of  the  will  or  the  remaining  bequeste, 
but  only  that  bequest  to  which  it  was  structurally  attached. 

jf ^^_That  although  the  three  bequests  were  in  one  clause 
they  were  separate  and  distinct,  and  the  qualification  or  cbaige 
impoiled  at  the  end  of  the  second  bequest  extended  to  it  idonei 
A  confirmation  of  a  will  by  a  codicil  does  not  revive  an  adeemed 
legacy.  In  construing  a  will  the  court  has  regard  to  eiraotore 
and  punctuation.    In  re  John  H%  Warren  «  i  «      119 
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Invalid^^AgfitmMniy  cerkdn  next  of  itwi  to  ffiw  4fect  Uk 

The  testator  executed  a  docament  as  his  last  will,  which  iras 
invalid  and  not  admitted  to  probate.  Administration  was 
granted  on  the  petition  of  certain  of  the  next  of  kin,  and  it 
was  agreed  that  the  administrator  should  distribute  the  estate 
in  accordance  with  the  terms  of  the  document  executed  by  the 
testator.  This  was  afterwards  opposed  by  those  of  the  next 
of  kin  who  were  not  parties  to  ihis  arrangement,  and  who 
claimed  a  distributive  share,  as  in  the  case  of  an  absolute  in- 
testacy. On  application  by  the  administrator  for  direction  of 
court — 

Held^Thoae  of  the  next  of  kin  who  signed  arrangement 
giving  effect  to  testatoi-'s  will  are  bound  by  everything  done 
under  it  by  the  administrator,  but  such  an  arrangement  can 
have  no  effect,  nor  is  it  in  any  way  binding,  on  those  who  did 
not  sign  it  No  agreement,  however  solemnly  entered  into  by 
any  number,  coula  bind  others  who  refused  being  a  party  to  it 
In  re  Jacob  Chafe  ......      182 

Holograph — Corutruetion  of  —  ApportionmefU  of  annttittei — 
Supplying  wrrdi  to  perfect  bequest. 

The  testator  left  an  annuity.  The  annuitant  died  within 
the  first  year. 

Held — That  his  estate  is  not  entitled  to  any  portion  of  the 
annuity,  as  annuities  cannot  be  apportioned.  Imperial  Act 
4  Wm.  IV.,  c  22,  which  provides  for  apportionment  of  annui- 
ties, does  not  apply  to  Newfoundland. 

Held — That  where  a  clause  is  imperfect  and  unfinished^  and 
testator's  meaning  is  obvious,  the  court  will  supply  the  words 
to  perfect  the  bequest.    In  re  estate  Charles  Fox  Bennett  .        36 

Proof  in  solemn  form — Execution^  invalidity  of^Signature  tap 
of  ivilL 

Where  the  testatrix  had  executed  her  will  at  the  top  by  affix- 
ing her  mark  instead  of  at  the  bottom  as  is  customary,  it  was 
contended  that  the  will  was  not  duly  executed  in  accordance 
with  the  local  Wills  Act  and  the  law. 

Held — The  Act  does  not  recjuire  the  signature  to  be  made  at 
any  particular  part  of  the  will.  The  signature  at  the  top  of 
the  will  fulfils  tne  requirements  of  the  statutes.  In  re  Catharine 
Walsh 738 

ExeeiUion  of -^Testator  a  marksman — Neufoundland  Wills  Act, 
Consolidated  Statutes,  cap,  SO, 

Where  a  creditor  cited  the  next  of  kin  to  propound  the  tes- 
tator's will  it  appeared  that  the  testator  had  executed  his  will 
by  making  his  mark  in  the  presence  of  two  witnesses,  one  only 
of  whom  sijg^ued  in  his  presence,  the  othw  subaeqaently  siipied 
it>  but  not  in  the  presence  of  the  other  wilQcss, 
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Held — That  the  will  was  inoperative,  and  could  not  be  ad- 
mitted to  probate,  not  having  been  signed  in  the  presence  of 
testator  and  of  the  other  witness,  and  testator  must  be  held  to 
have  died  intestate.    In  re  eekUe  Tkomae  Dunn  .  .  .82 

EdaU  for  We — Rtmainder  vededj  subject  to  he  contingent  — 
Ineolveney — fHuU  property  paua  to  truttee. 

Where  a  devise  of  land  and  dwellings  was  made  by  a  testa- 
tor to  his  wife,  for  the  term  of  her  natural  life,  (the  subject 
matter  having  been  already  conveyed  by  deed  to  the  same 
effect),  and  the  reversion  and  remainder  to'his  son,  in  the  event 
of  his  surviving  his  mother ;  the  son  became  insolvent  and  hi^ 
assets  nassed  to  his  trustee.  Some  time  after  the  declaration 
of  insolvency  his  mother  died,  and  the  trustees  of  his  insolvent 
estate  claimed  that  his  reveraionary  interest  in  the  nroperty 
vested  in  them  on  death  of  mother.  It  was  contendea  for  in- 
solvent that  at  date  of  insolvency  no  interest  had  vested  in 
him,  but  only  an  expectancy. 

Held — That  at  date  of  insolvency  the  insolvent  had  a  contin- 
gent executory  interest — a  quae*  contingent  remainder,  a  sale- 
able and  assignable  interest  in  property — and  could  have  sold 
out  and  relented  the  reversion,  and  that  this  asset  passed  to  the 
trustees  of  his  insolvent  estate.     Truttees  Finlay  v.  Finlay.  262 

Conatrudion — Bequed  of  ettate  for  lift-^Meaning  of  "  iuue  " 
and  "^  lawful  iesueJ* 

Where  the  testator  made  certain  beauests  to  his  daughters, 
limited  and  conditioned  by  the  worns  " issue ""  and  "lawful 
issue." 

/TfW— That  the  words  "  issue  "  and  "  lawful  iasue  "  must  be 
read  children,  and  not  extended  to  remote  issue,  and  that  the 
grandchildren  of  testator  cannot  take  with  his  children  on  the 
(teath  of  one  of  them  holding  an  estate  for  life.  Winter  v. 
Budden     ....  ....        26 

Petition  of  executor  for  diredions —  Applieation  of  bequed  — 
Miediredion  of  legatee. 

Where  the  testator  made  a  bequest  to  a  society,  and  it  was 
found  no  society  exactly  corresponding  to  the  designation  given 
was  known, 

Held—U  the  society  is  misdescribed,  the  court  will,  if  pos- 
sible, discover  from  surrounding  circum5tances,  whnt  society 
was  intended.  The  court  will  admit  extrinsic  evideno"  to  de- 
termine what  the  testaior*s  words  express.  Evidence  to  show 
that  the  testator  subscribed  to  a  particular  society  will  be  ad- 
mitted, to  show  what  was  in  his  mind  when  he  made  the  be- 
quest.   In  re  Edatr  Robert  Alemnd^r     ,  ,  ,  «        i2 
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Conslrudum  —  Lapsed  Ugacy  —  *^ Newfoundland  WiLW  Ad.^ 
17th  section — Meaning  of  words  "  living  at  tirne  of  death  of  testa- 
tor'*--Legacies  to  tenants  in  common  nomination  when  legatee 
predeceases  testator. 

The  Newfouudland  Wills'  Act,  Consolidated  Statutes,  17tb 
section—  (same  as  English  Act,  1  Vic,  cap.  26,  sec.  33)--pro- 
vides  **  woere  any  person  being  a  child,  or  other  issue  of  the 
testator,  to  whom  any  property  shall  be  devised  or  bequeathed 
for  any  estate  or  interest,  not  determinable  at  or  before  the 
death  of  such  person,  shall  die  in  the  lifetime  nf  testator,  leav- 
ing issue,  and  any  such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse  but  shall  take  effect." 

Held — That  a  child  en  ventre  sa  mere — the  father  legatee — 
liaving  predeceased  the  testatrix,  is  to  be  regarded  as  issue 
"living'^ at  the  death  of  testatrix,  and  that  the  legacy  does  not 
lapse.  Where  legacies  are  given  to  legatees  as  tenants  in  com- 
mon nomination,  if  any  die  before  the  testator,  their  portion 
or  share  would  lapse  into  the  general  estate.    Duder  v.  Dvder  .        10 

Construction — Gift  of  freehold  and  monies  to  devisees  free  from 
control  of  husband — Survivorship  of  husband  right  to  mf^s  share. 

A  testator  devised  to  five  daughtei's,  amongst  other  bequests, 
the  residue  of  his  estate,  monies  in  banks,  rents  and  proceeds 
of  sales  of  properties  equally  amongst  them  or  their  issue  free 
from  control  of  husbands,  and  in  the  event  of  death  of  either 
without  issue,  her  share  was  to  be  apportioned  ecjually  amongst 
survivors.  The  land  was  not  sola  but  apportioned  amongst 
certain  of  the  devisees  under  power  of  an  agreement  between 
the  devisees  and  execu tot's.  One  of  the  devisees  to  whom  land 
had  been  assigned  died  without  issue.  The  survivers  claimed 
from  her  husoand  the  share  of  the  moneys  which  had  been 
allotted  his  wife,  and  also  the  land  conveyed  to  her,  contending 
that  the  arrangement  as  to  the  division  of  land  and  release 
given  to  executors  was  not  intended  to  interfere  with  the  term^ 
of  the  will  as  to  survivorship  on  the  death  of  either  without 
issue. 

Held — That  the  period  of  division  was  on  death  of  the  testa- 
tor, and  that  the  survivors  at  that  time  took  the  whole  of  their 
respective  legacies.  The  deed  of  arrangement  was  a  final  and 
absolute  distribution  inter  m,  and  the  parties  are  estopped,  not 
having  made  any  reservation  as  to  survivorship  in  their  release 
to  the  executors  from  setting  up  their  claim  on  that  ground. — 
The  claim  to  the  corpus  of  the  bequest  is  altogether  inconsis- 
tent with  the  nature  of  their  claim,  attaching,  as  it  did,  only 
to  unexpended  or  undisposed  of  monies  or  property.  Mosedale 
v,MeDougaU '       ,  ,738 


LX  INDE3C 

Conttruction — Limitation  of  estate — Absolute  estats  —  Oimiin- 
gsncy — Life  interest. 

Testator  bequeathed  certain  freehold  property,  in  tmst,  for 
the  use  of  his  two  sons,  and,  should  both  his  sons  die  without 
leaving  issue,  to  his  daughter  for  life,  and,  after  her  decease,  to 
the  use  of  her  children,  and  should  she  die  leaving  no  child  or 
children,  then  to  the  use  of  his  next  of  kin  ;  one  son  having 
died  leaving  a  child. 

Held — Tliat  the  interest  of  the  two  sons  was  an  absolute  one. 

Testator  bequeathed  a  sum  of  money  to  his  executors  in  trust 
-  for  his  daughter  for  life,  after  her  decease  for  her  children,  share 
and  share  alike,  and  in  case  she  should  die  leaving  no  child  or 
childien  her  surviving,  to  the  use  of  his  two  son^,  sliare  and 
share  alike,  for  life  ;  and,  on  the  death  of  either,  one-half  thereof 
to  the  children  of  the  deceased  son,  the  other  half  to  the  sur- 
vivor until  the  death  of  the  survivor,  then  the  whole  to  be 
divided  between  the  children  of  his  sons,  share  and  share  alike. 
The  daughter  having  predeceased  both  sons,  leaving  no  child- 
ren, and  one  of  the  sons  having  died  leaving  a  chil(V— 

Held — That  during  the  lifetime  of  the  survtvinff  sos,  the  in- 
terest goes  half  to  such  son,  half  to  the  child  of  deceased  son, 
and,  on  the  death  of  such  survivor,  the  princ:|)al  to  go  to  the 
children  of  both  sons,  share  and  share  alike  ;  and,  in  the  event 
of  the  surviving  son  dying  without  leaving  a  child,  the  whole 
principal  to  go  to  the  child  of  the  other.    Prowse  v.  Harveif     .      669 

Testajnentary  capacity — Partial  unsoundness  of  mind—  Coercion 
—Fraud. 

On  the  proof  of  the  will  of  testator  it  w%s  contended  that, 
at  the  time  of  making,  he  was  of  unsound  mind,  blind  and 
deaf,  and  that  the  will  was  obtained  by  the  fraud  and  coercion 
of  some  of  the  next  of  kin.  The  matter  being  fully  heard  and 
a  number  of  witnesses  called — 

Held— li  is  sufficient  if  the  testator  has  such  a  mind  and 
memory  as  will  enable  him  to  understand  the  disposition  of 
his  property  in  its  simple  form.  In  deciding  upon  the  capacity 
of  tne  testator  it  is  the  soundness  of  his  mind,  and  not  the  state 
of  his  bodily  health  that  must  be  regarded.  To  support  undue 
influence  it  must  be  shown  to  have  amounte<l  to  coercion  des- 
tructive of  free  agency.  The  will  was  admitted  to  prooL  In 
re  John  Ashley 447 

Construetion— Trust— Gift  of  corpus  with  restraini  on  antici- 
pation. 

Testator  bequeathed  £10^000  in  trust  for  the  use  of  two  sons, 
cihare  and  share  alike,  for  life  ;  on  the  death  of  either,  then  a 
moiety  to  chihlren  of  deceased  son  until  decease  of  suiviving 
son,  and  the  other  half  for  use  of  surviving  boo^  when,  on  his 
death,  the  whole  to  the  use  of  the  children  of  sons^  ahiiie  tiri 


share  alike.  One  of  the  sons  died,  and  the  guardian  of  his 
infant  child  claimed  that  half  of  the  sum  hecame  an  absolutely 
vested  interest  in  the  infant,  and  subject  to  future  contingency. 
On  seeking  direction  from  the  court — 

Held — That  only  a  life  interest  is  provided  until  the  death 
of  testator's  surviving  son,  when  his  grand-children  have  to  be 
ascertained,  and  these  will  then  take  the  whole  per  capitety  not 
per  stirpes.  The  whole  of  the  beqiiest  vests  in  the  trustee  till 
the  death  of  the  surviving  son.  The  guardian  of  the  infant  is 
entitled  to  interest  on  the  moiety,  but  not  to  the  corpus,  (The 
Chief  Justice,  though  not  affirmatively  deciding,  was  of  opinion 
that  the  stirpUal^  and  not  the  per  capita,  construction  was  more 
consonant  with  the  intention  of  testator.    In  re  Edwin  Duder  .      186 

WINDING  UP  ACTS.    See  Company. 
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